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LIMBUIBHUM IIO30B
Yy KPUMIHAJIbHOMY ITPOIIECI:
OOLIUIBHICTh TA HEOBXIOHICTh

3’acosano doyinvricme i HeOOXIOHICIb NOEOHAHHS HOPM 080X 2any3ell npa-
6a (YUBINLHO2O CYOOUUHCMBA MA KPUMIHANLHO20 NpoYecy) 8 KPUMIHATLHOMY npo-
BA0JCEHHI, 3 0271510y HA 3aXUC 0COOU, CYCHINbCMBEA Ul 0epicasu 6i0 KPUMIHAILHUX
npasonopyuienb, OXOPoHY npas, 80000 I 3aKOHHUX IHMEpecié Y4ACHUKIE Kpu-
MIHATBLHO20 NPo6adHcenHs. Hazonoweno, wo 3axucm nopyuenux 3104uHoM MaiHo-
6UX npae cyb 'e€kmie y KPUMIHATLHOMY npoyeci 6 Gopmi RIOMPUMKU YUBLTLHOSO
10308y — Yye OKpemull Hanpam OiANbHOCHI, WO MA€E 6CI 61ACMUBOCT KPUMIHATLHO-
npoyecyanvHoi QyHKyii.

KnrodoBi cioBa: kpuminanenuii npoyec, KpuminaivbHe NpOBAONCEHHS,
3710YUH, OXOPOHA YUBLTLHUX NPAB, YUBITLHUL NO308, YUBLIbHE CYOOYUHCHEO.

IocTanoBKa mpodiaemMu. [3 mporoiomieHHAM HamnpsAMy HaIliOHATH-
HOi MOMTHKA YKpaiHu Ha MOOyIOBY NpaBOBOI Aep>KaBH IpaBa i cBoOOIH
JIONMHM HAOyBalOTh 3HAYYHMIOCTI. 3aBJaHHAMH KPUMIHAIBHOTO IIPO-
Ba/DKEHHS € 3aXHCT OCOOW, CYCIJILCTBAa Ta JIEP>KaBH Bill KPUMIHAIHHHX
MIPaBONOPYIICHb, OXOPOHA IMPaB, CBOOOM 1 3aKOHHHX IHTEpPECIB YYACHHKIB
KkpuMiHaigbHOTO TpoBapkeHHs (cT. 2 KIIK VYkpainu). Kpim Toro, kpu-
MiHaJbHE MPOBAJPKEHHS 3J1MCHIOETBCS 3 JOJEPKAaHHIM MPHUHIIMITY BEPXO-
BEHCTBA 1IpaBa, BIAMOBIJHO /IO SIKOTO JIOAMHA, ii mpaBa i cBOOOAM BU3HA-
I0ThCS HAWBUIIMMHU IIHHOCTSAMH Ta BHU3HAYaIOTh 3MICT 1 CHPSMOBAaHICTh
nisbHOCTI niepxkaBu (cT. 8) [1]. JlepkaBa, mpoOrosOCHBIIM HaWBHIIUMHU
WIHHOCTSIMM JIFOIMHY, 11 KHUTTsA, mpaBa 1 cBobomu (ct. 1 Koncrurymii
VYkpainu [2]), 3000B’s13aHa BXXMTH BCIX HEOOXIJHHMX 3aXOJiB sl 3abe3re-
YEeHHS HAJIC)KHOTO PiBHS 3aXHCTY i1 IIpaB, CBOOOJ i 3aKOHHUX 1HTEPECIB, IO
BiJINIOBiJAFOTh BUMOTaM MDKHAPOJHUX CTAaHIAPTIB. 3apa30M J0BOJII HEUiTKa
IIPaBOBa perilaMeHTallis MUTaHb, TI0B’I3aHKX 13 pe]’ IBICHHIM, PO3IIISIOM
1 BUPIIIEHHSAM IUBIJIBHOTO 1T030BY B KPUMIHAIBHOMY IpoIleci, 3a0e3nedeH-
HSM MAHOBUX U IHIIUX ITOB’SI3aHUX i3 HUMU paB 0ci0, TOCTPaXKIAIUX Bil
3JI04MHY, @ TaKOX — JOBEJICHHSAM IIMBUIEHOTO I030BY, KOMIIEHCAIIEI0 MO-
paNIbHOT IIKOIY i IHIIMMHU MUTaHHSIMH, HETaTHBHO TT03HAYAETHCS HA HislIb-
HOCTI CY[OBHX 1 CNITYMX OpraHiB, a came — He 3a0e3MeuyroThCs abo
3a0e3meuyroThCsl HETIOBHO MaifHOBI TpaBa Ta 3aKOHHI 1HTEpECH 0cCib, STKuM
YHACJIZIOK 3JI0YHHY 3aBJIaHO IIKOJY.
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BuBueHHs cnmiggoi i CymOBOi NMPAaKTHKH, a TaKO)X IPAKTHKH pe-
amizanii CyJOBHX aKTiB 3aCBIAYMIIO, IO pCalbHHUNA 3aXUCT CYO’ €KTIB,
SIKI TIOCTpaXKIaJIM BiJ 3J0YMHHMX IOCSATaHb, 30KpeMa 3axXHUCT iXHIX INpaB
Ha BIJNIKOAYBaHHS 3aBAaHOI 3JI0YMHOM MaTepiajbHOi 1 MOPaIbHOI IIKOAH,
€ HemockoHamuMm. lle BukimMkaHo Oaratbma npuuumHamu. Ilepenycim
MOTPiOHO 3BEpHYTH yBary Ha HM3bKHMH PiBeHb peaiizalii mpaB IHMBUILHUX
M03MBaviB y KPUMiHaJbHOMY IPOIECi, 3 OISy Ha HasBHICTH HEY3ToJlKe-
HOCTEH 1 CymepeyHOCTEH y IIOJIOKECHHSX YMHHOTO LUBUIBHOTO Ta KpH-
MiHAJIFHO-TIPOIIECYaJIbHOTO 3aKOHOJaBCTBA. ba Oinmbpime, HH3Ka HOPM
KIIK Vxpainu cyTTeBo 0OMeXye IMpaBa MMo3MBadiB, HABITh KOJIU HOPIBHIATH
3 panime ynHAEIM KIIK PCP. e HIXY0M0 € pe3ynbTaTUBHICTh BUKOHAHHS
BHPOKY CyAy B YacTHWHI IHUBUTPHOTO TO30BY. Y MPAaKTHYHIA AisUTHHOCTI
TaKOX HEPIIKO TpamysieThes, KOJHM 3a MPEA SIBICHUM y MeKax MPOBaKEH-
HS B KpPUMIHAQNBHIA CIpaBi LMBUILHOTO IO30BY YXBaIIOETHCS PIILICHHS
npo ¥oro mepepavy Ha po3Mifl Y HOPSAAKY LMBIIBHOTO CYJOYMHCTBA, IO
HEpIIKO € HebakaHUM Jyisi 0coOu, KoTpa Horo mpex siBuina. KpiMm 1poro,
NOTPeOYIOTh YAOCKOHAJCHHS JEsKi MOJOKEHHS KPUMIHAIBHOTO IIpolie-
CyaJIbHOTO 3aKOHY, II0 CTOCYIOTHCS MPOLECYaJbHOTO CTaTyCy LUBLILHOTO
103MBaya, IMBUIBHOTO BIANOBigaya Ta iXHIX NPENCTaBHHKIB. 3a3Ha4yeHi
00CTaBHHM ¥ CIIOHYKaJIM JO BUOOPY TEMH IIOTO AOCIIIKECHHS.

Cran npociimkerHs. [IpodiemMy IMBUIBHOTO MO30BY B KpHUMiHAJb-
HOMY TIpOIIeCi B Pi3HUI Iepioa JociipKyBano Oarato BueHHX: B. A3apos,
C. Anpnepr, 1O. Baynin, M. T'omoscrkuit, 0. I'pomesnii, . Kmumerko,
€. Kopanenko, O. Kyuunceka, B. Manspenko, B. Hop, M. Huxonenko,
B. IlneBa, T. I[Ipucsoxutok, M. Yenbiiosa i iH. Boxu, 6e3ymMoBHO, 3p0o0min
BaroMHil BHECOK Y PO3BHTOK HayKH KpUMiHaJIbHOTO Mporiecy. [Ipote 6arato
[IUTaHb, MOB’SI3aHUX 13 BPETYJIOBAHHSM IIMBIJIBHOTO M030BY B KPUMiHANb-
HOMY TIPOILIECi, 10CI HE BHUPIMICHO. 30KpeMa I1¢ MUTAHHS I0J0 CYMH KOM-
neHcanii MOpanbHOI LIKOIM, MEX 3aCTOCYBaHHS HOPM LHMBUIBHOTO IPO-
LIeCyaJIbHOTO 3aKOHOJABCTBA IIifl Yac PO3TJIsiy B KPUMIHAJIBHOMY Ipoleci
MIO30BHAX BUMOT, @ TaKOXX BHPOOJIEHHS MPOMO3WIIH OO IMiJBHIICHHS
€(pEKTHBHOCTI IUBLILHOTO MTO30BY B KPUMiHAJIBHOMY HPOIIECI.

3a3HaueHi MOJIOXKEHHS 3aCBIAYYIOTH NP0 HEOOXIAHICTH MPOJIOBKEH-
HS HAYKOBUX JOCITIPKCHb IIOAO BHUPIMICHHS MPOOJIEMH BiJIIKOyBaHHS
IKO/M, 3aBraHoi 3nounHoM. ll{oGunbine, sk 3ayBakye X. Kaxuud, Taxe
MIO€THAHHS HOPM JIBOX Tajly3eil mpaBa (LIMBIJIBHOTO CYIOYMHCTBA 1 KpH-
MIHQJIFHOTO TIPOIIECY) B KPHMiHATBHOMY NPOBAPKEHHI BUIPABIAHO 3 IO-
ISy AOIIBHOCTI, SIKY BOAYaIOTh y MpoIecyalbHIN €eKOHOMIT Yacy Ta mpo-
LIeCyanbHUX 3ac00iB, OB’ A3aHUX i3 BiAIIKOAYBaHHIM MaTepiaIbHOTO 30HT-
KY, 3aBJAHOTO ITOTEPIIJIOMY KPHUMIiHAIBHUM JENIKTOM. [HCTHTYT IHUBIIBHO-
'O TI030BY B KPUMIHAJILHOMY TIPOB/IXKEHHI HAYKOBELb PO3IIISAAE SIK 10JaT-
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KOBY IpOLIeCYyaJIbHY TapaHTito 3abe3neueHHs npas norepiiioro [3, c. 330].
3 ornsmy Ha e, METOI0 CTaTTi € 3’ICyBaHHs JOIUIBHOCTI Ta HEOOXITHOCTI
MOEIHAHHS HOPM JIBOX Tajly3eil mpaBa (LIMBIJIBHOTO CYIOYMHCTBA 1 KpH-
MIHaJBHOTO TIPOIECY) B KPUMIHAJIBHOMY HPOBA/DKCHHI, 3BaXKalOUM Ha 3a-
XHCT 0COOH, CYCIINBCTBA Ta JCPKABH Bil KPUMIHATBHHUX MPABOMOPYIICHB,
OXOpOHY TpaB, CBOOOI i 3aKOHHUX IHTEPECiB YYaCHHKIB KPHUMIHAJIHHOTO
MIPOBAKCHHS.

Bukiag OCHOBHHMX I0JIOXKeHb. PeTpOCHEKTUBHUI OIS CTaHOB-
JICHHA 1 PO3BUTKY iIHCTUTYTY IIUBITFHOTO TI030BY B KPUMIHAJIHLHOMY IpOIIECi
Jla€ MIiACTaBM U BUCHOBKY, IO BIJIIKOAYBaHHIO HIKOAM, CIPHYMHEHOT
37I0YMHHMM [iSHHAM, 3/aBHA BiJBOAMIACS BaXJIMBAa ponb. llepenymoBu
BUHUKHCHHS 1HCTUTYTY IMBUIRHOTO IMO30BY BIMHOCATBHCS 10 Mepioay il
MIPUMHPIIMBOTO MpaBa POJIOBOTO JIa/ly, KOJIHU B OCHOBI COLIAJIbHO-TIPABOBUX
KOH(JIIKTIB MK pomamu Oyia iges KpoBHOI momctu. «IIpabaTbkiB» OKpe-
MUX MPAaBOBHX HOPM, L0 PETYIIOIOTh IHCTUTYT LUBIILHOTO MO30BY B KpH-
MiHaJBHOMY MpOILIECi, MOXXHa BUSIBHTH LIe B JyKepenax npaBa KuiBcbkoi
Pyci. Opnniero 3 Haiibinpm paHHiX nam’sTok mnpaBa CraponaBHboi Pyci
e «Pycpka [IpaBma» 1016 p. H. e. ¥ mpomy 30ipHHKY MicTHIacs HHU3Ka
BapiaHTIB 3BHYA{B, cepel] AKUX INepeadadanocs 0OMEXEHHsS 3aCTOCYBaHHS
KPOBHOI ITOMCTH KOJIOM HaHONVKIMX POJHUUIB i TUIBKHU 3 TO3BOITy KHSKOTO
Cyly IOIycKajgacs MOXJIMBICT 3aMiHHM KPOBHOI NMOMCTH T'DOLIOBHM CTST-
HEeHHSM — BUKynoM. OcobmnusicTio XI cT. Oyno Te, 10 HE pO3MEXOBYBaIN
NpolieC Ha KPUMIHAIBHUN 1 HUBUIBHUN — OyJIb-SKUIl [1030B PO3IIISAAIN SIK
3BHHYBAuU€HHsI, OCKIJIbKU KO)KHE 3BUHYBAUSHHSI MaJIO MO30BHUI XapakTep.

BinnoBigHO MO’KHA BUOKPEMHUTH YOTHUPHU €TalH PO3BUTKY IHCTHTYTY
[UBIIBHOTO MTO30BY B KPUMIHAIBLHOMY IpOIieci: 1) T0peBOOIIHHMIA TIepioT
(mo 1917 poky); 2) mepiog CTAHOBJICHHS CHUCTEMH KPUMIiHAJIbHO-
MPOIECYATILHOTO 3aKOHOJABCTBA PASHCHKOI BIaId 3arajoM i IUBUILHOTO
mo30oBy 30kpema (1917-1922 poxm); 3) mepiox 3akpimieHHs B OcHOBax
KpPUMIiHAJIBHOTO CynounHcTBa 1 KpuMiHambHO-IIpOIECyalbHUX KOAEKcax
PCP iHCTHTYTY HHMBITHFHOTO TTO30BY B KpHMiHaIEHOMY mpoteci (3 1922 mo
2012 pik); 4) mepiox mepeopieHTalii MPU3HAYCHHS KPUMIHAIBHOTO CYIO-
YMHCTBA Ha 3aXHCT OCi0, morepninux Bix 3mounny (3 2012 poky # moci).

ChOronHi BiAIIKOYyBAaHHS IIKOAH, 3aBIAHOI 3JI0YMHOM, 31€0OLIBIIO-
ro BiIOYBaeTbCsA 3a JIOTIOMOTOIO0 TpeN’sIBICHHS B MeXax KPHMiHAIbHOI
CIpaBH TO30BHUX BHUMOT. LIMBITBHHI 1O30B y KPHMiHAJIBHOMY IpoOIeci
€ OJZHMM 3 OCHOBHHX 1 HaWHOUTBII pETIaMEHTOBAHUX CIIOCOOIB 3aXHCTY
cy0’€KTHBHUX IIMBUIFHUX IpaB 0coOH, SKa MOTepIiiia Bif 3mouunHy. OgHO-
YacHO B KPHMIHAJIBHOMY IIPOLIECi MOTEPIUTHII MOXKe Tpen sIBUTH IHBiIb-
HUH TO30B 1 JAJI1 MAHOBOT KOMITEHCAIlil MOPaIbHOI IIIKOJH, 3aBIaHOI HOMY
37I0YHHOM.
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VY KpuMiHAIEHO-TIPOIIECYaTBHIN JiTepaTypi € Oe31id BH3HAUCHb I10-
HATTS IIUBIJIBHOTO MO30BY B KPUMiHAJIBHOMY IPOIECi. ¥Y3aranbHUBIIH pi3Hi
JYMKH, TIPOIIOHYEMO BH3HAUUTH IUBIJIBHUI MO30B Y KPUMiHAIBHOMY IIPO-
neci K 3BEPHEHY /O YINOBHOBKEHUX JEPKaBHHUX OpraHIiB LHBLIBHO-
NpaBOBY BHMOTY (i3nMyHOI ab0 IOpUAWYHOI OCOOM PO BIJAIIKOTYBaHHS
LIKO/IM, 3aBJaHOl il Ge3mocepeJHbO 3JI0YMHOM a00 KpUMiHAIBHO-KapaHUM
JUSTHHSIM, SIKa Mpej sIBJICHA 1)1 Yac NPOBaKeHHs Y KpUMIHANBHIHA crpaBi Ta
MiIarac BUKOHAHHIO.

ITpeaMeToM HUBLIFHOTO MO30BY € MaTepialbHO-TIPAaBOBA BUMOTA I10-
3WBava /0 BigIOBigada, 10 BUIUIMBAE 3i CIIPHHUX MPaBOBIIHOCHWH. 3BiacH
MIPEAMETOM IMBITBHOTO MTO30BY B KPHUMIHAJILHOMY Iporeci Tpeba BBaXKaTH
MaTepianbHO-TIPaBOBY BUMOTY IO3MBada 0 IiJO3PIOBAHOTO, OOBHHYBade-
HOro (IMBIIFHOTO BiNMOBimada), MpuIoMy He OyIb-siKi BAMOTH, a TUTBKH
PO BiJIIKOJYBaHHS MalWHOBOI i MOpaNbHOI IIKOJH, 3aBJaHOI 3JI0YHHOM.
L{# BUMOra BUILIMBaE 3 BU3HAUCHUX 3aKOHOM IOPUAMYHUX (DaKTiB, HA OC-
HOBI SIKMX MO3MBay BUCYBAa€ CBOi MO30BHI BUMOTH. SIKIIO HEMae FOpUIUY-
HOTrO (haKTy, II0 3YMOBIIIOE BUHUKHCHHS MaTepialbHO-TIPABOBHUX BiJHOCHH,
TO IMBUIBHUI NO30B y KpUMIHANBHIHM crpaBi He Moke OyTH 3asiBICHUH 1
po3risiHyTHI cymoM. ToOTo mincTaBaMu IMO30BY € IOPHAWYHI (PakTH, Ha
SIKHX TI03WBaY IPYHTY€E CBOi BUMOTH 1 32 HAasBHICTIO SKHX 3aKOH IIOB’SI3y€
BUHUKHCHHS MPaBOBIIHOCHH MK TO3WBaYeM il OOBHHYBaYeHHM (BiIIO-
BimaueMm). OTxKe, I1i [BA €MEMEHTH i CTAHOBIIATH 3MICT IIMBUTFHOTO ITO30BY,
BH3HAYAIOTH 0OCST (MEXi) Ta HAIPSMHU MPOBAIKECHHS.

[MigcraBamu [T Tipe’ IBICHHS TO30BY MOXKYTh OYTH TaKi IOPHIUYHI
¢axru:

a) BUMHEHHS 3JI0YUHY;

0) HasBHICTh MAHHOBOI YH MOpPAIbHOI MIKOAH, 3aBJAHOI [UM
3JI04YHMHOM;

B) HASIBHICTh TPHUYMHOBOTO 3B’SI3KY MIDXK 3JIOYMHOM 1 3aBJIaHOIO
IIKOJOIO.

3aKoH He BCTAHOBIIOE (OPMH JUIS TTOJAHHS TO30BY PO BIIIIKOIY-
BaHHS IIKOJY, ajle Ha MPAaKTHII IIeé Mae OyTH IHChMOBA 3asBa 3 ONHCOM
o0cTaBHH, 32 SIKMX 3aBJIaHO IIKOJY, I'POIIOBOIO ii OLIHKOIO, @ TAKOXK i3 MpO-
XaHHSIM I03WBaya JI0 CyAy, 1100 BiH y CBOEMY BHPOKY NPHCYAMB BiAIIKO-
JyBaHHS BIANOBiZa4eM INKOJM, 3aBIAaHOI MO3MBAYEBi BHACITIJOK 3JI0YHHY
[4, c.421].

[uBiTbHUH TIO30B Yy BITYM3HSHOMY KPHUMiHAJIBHO-TIPOIECYaTbHOMY
3aKOHOJIABCTBI € €IMHUM IIPOLECYajbHO BPETYJIbOBAHUM CIIOCOOOM
BiAnIkoayBaHHs 3aBaanoi 3nounHoM mikoaun. Y KIIK Vkpaiam itomy npu-
cBgyeHa ['maBa 9 (BigmkomyBaHHS (KOMIIEHCAIlIS) MIKOAU Y KPUMiHAIBHO-
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My [IPOBaJPKEHHI, UBUILHUI 11030B). HOpMHu, 10 peryInooTh npolecyaib-
HUH TOPAJOK TpeJ’siBJICHHS M030BY, HOTrO MpeAMET 1 MiJCTaBH, a TaKOX
HU3KY IHIIUX TTOJIOKEHB, 0 XapaKTepH3YIOTh IPaBOBY MPHPOAY LUBIIEHO-
ro MO30BY B KPHMIHAJIBHOMY IIPOLECI, PO30CEPEIKEHI Y BChOMY TEKCTI
KPUMiHaJIbHO-TIPOLIECYAJILHOTO 3aKOHY. BoJIHOYac OCHOBHI IOJIOXKEHHS
IUBLIEHOTO TI030BY B KpUMiHaIBHOMY Tiporieci € y cT. 128 KIIK Ykpainwm,
sKa TepeayciM BH3HA4Ya€ MPOLECYaJbHHWH CTaTyC IMBIIBHOTO IO3MBava
(ocoba, sKilf KpUMIiHAIBHHM TIPaBOMOPYIICHHAM a00 IHIIMM CYCIIBHO
HeOe3NeYHNM JiSIHHSAM 3aBJAaHO MAaWHOBOI Ta/ab0 MOpPaTBHOI IIKOAW, Mae
MpaBO IMiA Yac KPUMIHAJIBHOTO MPOBAPKCHHS OO IIOYaTKy CYIOBOTO
po3MIAy Hpen’sIBUTH IMBIIBHUI TO30B 0 MiJIO3PIOBAHOTO, OOBHHYBade-
HOro abo 10 (hi3MYHOI YK FOPUAMIHOI 0COOHU, sIKa 3a 3aKOHOM HECE IU-
BUIbHY BIANOBIJAJBHICTD 3a LIKOAY, 3aBAaHy JISIHHSIMH ITiJO3PIOBAHOTO,
0OBUHYBa4YeHOTO a0 HEOCYAHOI OcoOM, sKa BUMHMIIA CYCIIBHO HeOEe3-
MeYHE iSTHHSA).

JIOLiNBbHICT 1 HEOOXIMHICTh PO3IJISAY LHMBUILHOTO MO30BY B KpH-
MIHAJIFHOMY TIpOILIECi 3YMOBJCHI HHW3KOIO TepeBar i s IHBUILHOTO
103MBava, i A7 OpraHiB mpaBocynas. MOXIHMBICTh PO3IIISALY LUBLIBHOTO
M030BY CIIBHO 3 KPHUMIHAJIBHOIO CIIPAaBOIO CIIPUYMHEHA TAaKUMH 00CTa-
BUHAMH, SIK:

1) exoHOMIS "acy, CHII i 3ac00iB OpTraHiB IPABOCYAS;

2) 3a0e3neUeHHS 0THAKOBOCTI CyTOBOT IIPAKTHKH;

3) cnpusiHHS OUTBII IIBUIKOMY BiJHOBJICHHIO MaifHOBHX IIpaB IO-
TEPIIIOro, OCKUIbKM MOXJIMBE TpeJl’IBJICHHS LUBIIBHOTO MO30BY 3a BiJ-
CYTHOCTI BiIOMOCTEH MpO 0COO0y, sAKa 3aBaaia IIKOIYy, a TaKOX TOUYHUUN
PO3MIp IIKOAH, IO MiJISITAE BiAIIKOAYBAHHIO;

4) HasBHICTH e(EeKTUBHHX 3ac00iB 3a0e3NeUeHHs SBKH LUBLILHOTO
BIJINIOBia4a 10 CYy.Iy;

5) 3BUTPHEHHS MO3WMBavYa NPH MPOBAHKCHHI Y KPUMIHANBHIN cripaBi
BiJl CIUTaTH JIeP’KaBHOTO MHUTA;

6) 3a0e3neyeHHs] HAMOLIBII MTOBHOTO JTOCIHIKCHHS JTOKa3iB, OCKIIb-
K1 000B’S130K III0JI0 JIOKAa3yBaHHS [UBUIBHOTO IT030BY MOKJIAJEHO Ha IOCa-
JIOBUX 0Ci0, BIANOBINAJILHUX 3a TPOBKEHHS Y KpPHMiHaJbHIN CIIpaBi.
ba Ounbie, B OKpeMUX BHIAAKaX PO3IJIS LMBUIBHOTO I030BY CHUIBHO
3 KPHUMIHAIBHOIO CIIPABOK0 3YMOBIICHO i THM, I1I0 BCTAHOBIICHHS XapaKkTepy
Ta po3Mipy 3aBAaHOI 3JIOYMHOM HIKOJIW HEPIAKO Ma€ HE TITbKU IHUBIILHO-
MIPaBOBE, a i KPUMIHAJIBHO-TIPABOBE 3HAYCHHSI.

Moo po3mupeHHs MpeaMeTa IUBITFHOTO TI030BY B KPHMiHAIBHOMY
mporieci, TO MaiHOBI BHMOTH IMBUIBHOTO TIO3WBada MOBUHHI IMiJISATATH
3aJI0BOJIGHHIO TIJIBKHM TI€I0 MiIpOIO, SIKOIO iX BHKOHAHHS HE OOMEXye
1 He YCKJIAJTHIOE HAaIMIPHOI AISUTBHOCTI 3 BUPINICHHS TOJOBHOTO IHTaHHSI
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KPUMIHAJBHOI CIpaBU — NMUTAHHA PO IPOBHHY OOBHHYBadeHOTO (MiACYA-
HOT'0) y CKOEHHI 3JI0YHHY.

OCHOBHI NOJIO’KEHHS! ITUBIJILHOTO MT030BY B KPHUMiHAJILHOMY TpOIECi
MOXHa c()OpMYITIOBATH TaK:

1) uuBUIBHUN 1MO30B, OyAy4Yd YHIBEpCAbHUM IIPaBOBUM 3acCO00M
3aXUCTy MalHOBHMX 1 HEMalHOBUX IpaB MOTEPIUINX, € TOJIOBHUM BHIOM
MI030BHOT'O MPABO3aXUCTY B KPUMIHAJIILHOMY ITPOIIECi;

2) IUBUIGHHUH MO30B y KPHMiHATBHOMY IIPOLIECi Ma€ IOMABIHHY Tpa-
BOBY IpHpoIy (MaTepialbHy Ta MPOIecyalbHy). 3 MOTIAY IpoIecyalbHO-
ro TpaBa, BiH € KPUMiHAJIBHO-TIPOIECYAIbHIM 1 K CKJIAZIOBA IHCTHTYTY
MI030BY 3arajloM MICTHTh HOTO €JIEMEHTH 3 ypaxyBaHHSIM BHMOT KpH-
MIHAJIBHOTO MpoLecy. 3 MOTJsLy MaTepialbHOIO MpaBa, IUBUIBHUN MO30B
MOXE IPYHTYBAaTHCS Ha HOPMax IMBIJIBHOTO, ITOJATKOBOTO, OIOKETHOTO,
TPYIOBOTO i IHIIOTO MaTepialbHOIO 3aKOHOJABCTBA, MOPYIICHHS SKOT'O
LIISIXOM CKOEHHSI 3JI0YMHY CIIPHYMHUIIO 0CO01 IIKONY;

3) UMBINBHUI IO30B Y KPHUMiHAJILHOMY HPOLIEC] TOBHHEH M0JIaBaTH-
csl B IMCbMOBIH (hopMi, a BUMOTH JI0 HOT0 3MiCTy MaloTh OyTH BiloOpakeHi
B HOpMax KpHMiHaJbHO-NIPOLIECYaJIbHOTO Konekcy. HesanexHo Bix uacy
npea’ sSIBIICHHS TI030B IOBUHEH aJ|pecyBaTUCS CYAY;

4) BU3HAYCHHS CYAOM PO3Mipy KOMIIEHCAMii MOPaIbHOI IIKO/IH, 3aB-
JIaHOI 37I0YMHOM, HE IIOBHHHO MaTd (OpPMY 3aKOHOAABUOTO 3aKPIIICHHS
KOHKPETHHUX TPOIIOBUX CyM a0o0 iX I'paHMYHHUX MaKCHMaJbHHUX PO3MIpiB,
IO IIPUCYKYIOTHCS SIK KOMITEHCAIlisl 32 TIEBHI BUIM 3JI0YMHIB ab0 3a IeB-
HUH 30MTOK, 3aBJaHUIl 3JI0YMHOM, a TaKOXXK HE Mae€ 3/iHCHIOBATUCS 3a J10-
MOMOTOK0 BH3HAUEHHsI PO3MIpYy KOMIIEHCALil 3a TI€I0 YW IHIIOK METOAH-
ko10. OIHOYACHO PIIICHHS PO PO3MIp KOMIICHCAIIT 3a 3aBIaHHSI MOpalib-
HOI HIKOJM Cy/l Ma€ yXBaJIIOBATH 3 ypaxyBaHHSM BHMOTH CHPaBEJIMBOCTI
Ta CHiBMIPHOCTI, a 00CTaBUHHM, SIKIi MalOTh OYTH B OCHOBI CyIOBOTO aKTa
3 I[bOr0 MHUTAHHS, MOBHHHI OyTH YITKO 3a3HAYCHI B 3aKOHI i OIHAKOBO
BHUTJIyMa4eHi B mocraHoBax [lnenymy BepxosHoro Cyny Ykpainu;

5) HeoOXigHO Takok BHecTH 3MiHH no ctareil KIIK Ykpainu momo
PO3MOALTY IpoIlecyalbHUX BUTpAT [5];

6) Oynb-sSIKMH 3710YMH SK NPOTHUIIPaBHE JISHHSA, 110 Ma€ OCOOJIMBO
3HAUYNIMH HEraTUBHUI HACIIIOK JUIS JIIOAWHM, CYCIIUIBCTBA Ta AEPKaBH,
MOYKE KapaTHcsl CTATHEHHSM 31 3J0YMHIS KOMIIEHCAMii MOpajibHOI IIKOAH,
3aBJIaHOI KOHKPETHUM JiSTHHSAM. Y pa3i NPUHHATTS LbOTO HOJOKEHHS 3aK0-
HOJ[aBYE 3aKPIIUICHHS] MPUHIHUITY «IIPE3yMIIIi] MOPaIbHOI IIKOANW» B KPH-
MiHaJIFHOMY TIPOIIeCi BBAYKAEMO HENIOIIILHUM;

7) 3acToCyBaHHS HOPM IIMBIJIBHOTO TMPOIECYaTbHOTO 3aKOHOAB-
CTBa B KPHMIHAJIBHOMY IPOBA/DKEHHI 3pOOUTH AOMYCTHMHM, SKIIO BOHHU
HE cymepedyaTh NPUHIUIAM KPHUMIHAJBHOTO TIPOLECY, a HEOoOXimHi ams
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NIPOBA/PKEHHS 3a LUBUIBHUM I1030BOM IIpaBWiIa He mependaueHi B KpH-
MiHaJbHO-TIPOLIECYaIbHOMY 3aKOHOMABCTBI [6, c. 149];

8) IOIIEHO PO3IIUPUTH TEPEITIK 3aX0/1iB 3a0€3MECUCHHS [UBIILHOTO
MI030BY B KpPHUMIHAJBHOMY IPOIIECi, BHICIIN 3acTaBy, 3a00pOHY OOBHHYBa-
4yeHOMY (IIMBLIBHOMY BiJITIOBiZJaueBi) BUKOHYBATH IMEBHI Jil, a TAKOX 1HIII
3axoxu 3a0e3MEUCHHS TMO030BY, HEMPHHUHATTS SKUX MOXE YCKIaTHHTH YU
3pOOHUTH HEMOJMJIMBUM BUKOHAHHS pilleHHsA cyxay. IIpaBo BHHECEHHS ITO-
CTaHOBU TIPO BXKHUTTS 3aXOMiB 3a0€3MEUYEeHHS 3a BIIACHOIO iHII[IaTHBOIO
oTpiOHO HA/IaTH OpraHaM Ai3HaHHS, CIIIIIOMY H IPOKYpOpY;

9) 3aKOHOJaBUO BU3HATH IPABO NUBIIHHOTO MO3MBaYa Ha 301TBIICH-
HS a00 3MEHIICHHS MTO30BHUX BHMOT, a TAKOX y3aKOHUTH ITPAaBO IIMBIIBHO-
ro mno3uBava, 0OBUHYBaueHOro (IMiZO3PIOBAHOTO, MiJCYJHOTO, LUBLILHOTO
BIJINIOBiJ]aua) Ha YKJIAJCHHS MHUPOBOI Yo 3a Mpel siBICHUM IUBLILHUM
nozoBoM. Illono ocranHboi, To B Oaratbox kpainax (CILA, ®Ppanuii,
HiMe4uurHi) IIMPOKO 3aCTOCOBYETHhCSI TaK 3BaHE BiTHOBHE (IPUMHPIIHBE)
npaBocy/ys. CBiTOBa CHJIBHOTA JJABHO BH3HANA, 110 BiHOBHE NPaBOCYs
MOXe OyTH albTEpHATHBOIO KapalbHOMY NPaBOCYANI0. Y IbOMY pasi
B HabaraTto OIiTBIIOMY CTYICHI peali3yeTbcs NPUHIMII BiAMOBIIANb-
HOCTI TPaBONOPYIIHUKA, OCKUIBKH TIPUMHPEHHS 3IIHCHIOETHCS TUIBKA
3a YMOBH, IO 0co0a BU3HAE (HaKT CKOEHOTO HisTHHS i TOTOBA BiAIIKOIyBAaTH
3aBIaHy IIKOIY.

3acy/[pkeHMH 3a TpaBWIaMHM  «KapajbHOI» IOCTHIII HaWJacTime
ycBioMIIIOE ce0e JKepTBOIO 1, BiAOyBalouu IOKapaHHs, HIOWTO Hece
BIINOBIANIGHICTE TIEpe/] [EpKaBoo, ajie He Oepe Ha cebe peasbHOT
BIZIMOBIAJILHOCTI Tepeji MoTepniiuM. BojHouac MUTaHHS NPO BiIIIKOIY-
BaHHS NIOTEPIIJIOMY LIKOJIH, 3aBJIaHOT 3I0YMHOM, PO3IIISIIAETHCS HE SIK HOT0o
NpEeTeH3is, a BiJHOBHA Mipa, sIKy Jep)kaBa MOBMHHA 3/iHCHUTH B Oy/b-
sKoMy pasi. | xonu BigIIKOIyBaTH 3aBliaHy IIKOJIY KOIITOM OCOOH, sKa
i 3amofisiia, HEMOXKIIMBO, TO II¢ pOOUTH (BIAIIKOIOBYE) epkKaBa, 3 KOIITIB
CHeliaibHO CTBOPEHOTO JUISl IIUX IUIeH Aep>kaBHOTO (hOHIY.

OTxe, MUBUIEHUH MO30B y KPUMiHAIBHOMY TIPOIeci, sk 3acid cymo-
BOI0 3aXHCTy CyO’€KTHBHMX ITIpaB 1 3aKOHHHX IHTEpeciB, BHUepHae cede
TUIBKM TOAI, KOJIM 1MO3MBaY (IIOTEPIIINI) OTPUMAE TOBHE BiIIIKOYBaHHS
3aBJaHOT HOMY LIKO/IH.

BucHoBkHM. 3axuCT TOPYIIEHHX 3JI0YMHOM MaWHOBHX TIpaB
cy0’eKTiB y KpHUMiHaJIbHOMY THpomeci B (opMi MIATPUMKH NHBIIBHOTO
M030BY — II€ OKPEMUH HaIpsM JisTILHOCTI, [0 Ma€ BCi BIACTHBOCTI KPH-
MiHQJIBHO-TIPOIIECYaTIbHOT (YHKIII: crenudiyae 3aBAaHHS, MPOIEeCyalbHi
dbopmu (crmocoOHM) BUpINIEHHS, TPOIECyalbHi 3aco0H, 3a JIOTIOMOTOIO
SKUX 1 Bupimryetbes. Lle 3acBiguye, mo mopsit 3 TOJOBHUMH (YHKIISIMH
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(oOBHHYBaueHHs, 3aXUCT i BHUPIMICHHS CIPaBH) KPHUMiHAIHHOMY MPOIECY
BJacTHBa 1 (QYHKIIS MIATPUMKH HHUBIJIBHOTO IMO30BY SIK (OpMa 3axXHCTY
MaiHOBHX NpaB MMOTEPIUINX BiJ 3TIOYUHY.
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Yevkhutych 1. M., Serkevych I. R. Civil action in criminal procedure:
expediency and necessity

The article deals with the expediency and necessity of mixing the norms of
the two branches of law (civil justice and criminal procedure) in criminal
proceedings in view of protecting a person, society and the state from criminal
offenses, protecting the rights, freedoms and legitimate interests of participants
in criminal proceedings. It is emphasized that the protection of property rights of
subjects in a criminal procedure in the form of support for a civil claim is a separate
area of activity that has all the qualities of the criminal and procedural function:
it has its specific task, procedural forms (methods), procedural means, with the help
of which is solved.

The basic provisions of a civil claim in a criminal procedure are formulated
as follows:

1) a civil action, being a universal legal remedy for the protection of
property rights and non-property rights of victims, is the main type of litigation in
the criminal procedure;

2) a civil action in a criminal procedure has a double legal nature (material
and procedural). From the point of view of procedural law, it is a criminal and
procedural and as a component of the institute of the claim as a whole contains its
elements, taking into account the requirements of the criminal procedure. From the
point of view of material law, a civil action may be based on the norms of civil, tax,
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budgetary, labor and other material legislation, violation of which, by committing
a crime, caused harm to a person;

3) a civil action in the criminal procedure must be filed in a written form,
and the requirements for its content must be reflected in the rules of the Code
of Criminal Procedure. Regardless of the time of presentation, the claim must
be addressed to the court;

4) the determination of the amount of compansation by the court for moral
damage caused by a crime should not have the form of legislative fixing of specific
money amounts or their maximum ceilings, awarded as compensation for certain
types of crimes or for certain damage caused by a crime, and should not be carried
out with the help of determining the amount of compensation by one or another
method. At the same time, the decision on the amount of compensation for non-
pecuniary damage should be made by the court, taking into account the requirement
of fairness and proportionality, and the circumstances which should form the basis
of a judicial act on this issue should be clearly defined in the law and explicitly
interpreted in the resolutions of the Plenary Session of the Supreme Court of
Ukraine;

5) it is also necessary to amend the articles of the CPC of Ukraine regarding
the distribution of procedural expenses;

6) any crime as an unlawful act, which has a particularly significant
negative effect on a person, society and the state, may be punishable by a
penalty from the offender for compensation for the non-pecuniary damage
caused by a specific act. In case of adoption of this provision, it is inappropriate
to fix the principle of «presumption of non-pecuniary damage» in the criminal
procedure;

7) application of the norms of civil procedural legislation in criminal
proceedings to be admissible, if they do not contradict the principles of the criminal
procedure, and the rules necessary for the civil preceedings are not provided in the
criminal and procedural legislature;

8) it is expedient to extend the list of measures for securing a civil claim in a
criminal procedure by making a pledge, prohibition to the accused (civil defendant)
to carry out certain actions, as well as other measures to secure a claim, the
rejection of which may complicate or make it impossible to enforce a court decision.
The right to take a decision on taking measures of protection on its own initiative
should be given to the inquiry authorities, the investigator and the prosecutor;

9) legally recognize the right of a civil plaintiff to increase or decrease
the claims, as well as legitimize the right of the civil plaintiff, the accused
(suspect, defendant, civil defendant) to conclude a settlement agreement on civil
legal action.

It is concluded that with the main functions (prosecution, defense and
decision of the case), the criminal procedure has the function of supporting a civil
action, as a form of protection of victim’s property rights.

Key words: criminal procedure, criminal proceedings, crime, protection of
civil rights, civil action, civil justice.
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