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BCTYII

He3akonni mornmHaHHA Ta CWIOBI 3axomuieHHd MaiHa AT croromHi
CTajay 3BUYHUM sBUIIEM B YKkpaini. Came opranizaiiiHo-mpaBoBa (opMma
AT BusiBUNIaca HAOUIBII BPa3JIMBOIO MEPE] HaIalaMH 3JI0BMUCHUKIB, SIKUX
B €KOHOMIYHIN Ta MyOJINMCTUYHINA JIITEpaTypi 3BYTh «peaepamu». byib-
ake AT moxe cratu 00’€KTOM «peEUIEpChKOi» aTtakh abd0 €KOHOMIYHOIO
manTaxy. Jlemokpatuunuii xapakrep ynpasiinasg AT (1 akuis — 1 ronoc),
MO3UTUBHI TPOUEIYPU €Micii, KYyMIBII-IPOJAXY akKIiii Ta iX MNakKeTiB
npuBadIOIOTh 10 cebe maxpaiB 1 3JI0YMHIIB. Y MNPOTUIPABHUX [IIX 31
BCTAHOBJICHHSI KOHTpoto Haa AT abo 3aBmaHHs HWOMYy 30MTKIB MOXKYTh
OpaTd yyacThb KOHKYpEHTH. B pesynbTari Takux Aild €KOHOMiKa KpaiHu
no30aBJIA€TbCSl 1HBECTULIIMHOT MNPUBAOIMBOCTI, a HEIEpPX aBHI Cy0’€KTU
rocroJapioBaHHsl — BIIEBHEHOCTI Y MaHHOBIM Oe3mneini B MailOyTHbOMY.
He3zakonHi mornvHaHHsS Ta CWJIOBI 3axomuieHHsT MaiiHa AT, mportunpaBHe
BCTAHOBJICHHSI HaJ HUMU KOHTPOJIIO pYHHYIOTh BITUM3HAHUI Oi3HEC,
3YNUHSIIOTh PO3BUTOK BUPOOHUITBA, CTUMYJIIOIOTH 3pPOCTAHHA PIBHA
KOPYMIIOBAHOCTI ~ BJIAJHUX Ta KOMEPUIMHMX CTPYKTYp, 3HUXKYHIOTb
IHBECTULIIITHY MPUBAOJIMBICT YKPATHCHKOI €EKOHOMIKH.

Ha 3axuct AT cnpsimoBani Hopmu ['K Ykpainu ta [IK Ykpainu, 3akoHiB
Ykpainn «lIpo I'T», «lIpo AT» Ta iH. OpHak BelUKa KiUIbKICTh
3aKOHOJABYMX HOPM JIMILE CTUMYJIIOE TOTEHUIMHUX Ta peaJbHUX
HaMaJHUKIB MPOJAYKYBaTH HOBI crocoOM ix mnopyueHHs. Tomy mnouryk
MpaBoBUX HUIAXIB 3axucTy AT BiJ mocsraHb Ha iX MallHO MOBUHEH OyTH
NEPMAHEHTHUM 1 TIOCTIHHO TMPOMOHYBATU JIONIOBHEHHS 3aKOHOJIaBCTBA
croco0aMu 3aXKMCTY BiJl HOBUX MOTEHUIMHUX 3arpo3. Bu3HaueHHS MOHSTTS
«penepcTBa», BCTAHOBJICHHS O3HAK Ta (OpM TOCsATaHb Ha MaiHo,
BU3HAYEHHSI  MEpeNiKy i, sKI  3aCTOCOBYIOTh  «peiaepu»  Ipu
NPOTUIPABHOMY BCTAHOBJICHHI KOHTpoiwo Haa AT mnorpedyroTh CBOro
3aKpIIJICHHS Y 3aKOHO/1aBCTBI.

Ha cboroani y 3akoHOaBCTBI MpoIKcaHa MiHiMajbHa BIAMOBIIAIbHICTh
32 TOPOTUNPABHE  3aBOJIOJIHHS  MalHOM  MIANPUEMCTBA, YCTAHOBH,
oprasizarii, Ky HeoOxiJHO miaBUMIIUTH. BHacaigok mporo y KK VYkpaiui
OPUCYTHI CTAaTTI W00 MNPABOMOPYIIEHb, SIKI BUMHSIOTH «pEUAEpU» MpuU
3M1MCHEHH] TocAranb Ha maiHo AT, a Mipa BIJIMNOBIJAILHOCTI € 3HAYHO
BUIIIOIO, HIXK 3a MPOTUIPABHE 3aBOJIOJIHHS MAWHOM TMiNPUEMCTBA,
yCTaHOBHU, opradizauii. ToMy Mipy BiANOBIJAIBLHOCTI 3a «pPEUIEPCTBON
HEOOX1JJHO 30UIBIIIUTHU Ta MPOIMUCATH Y 3aKOHOJABCTBI BiJMOBIIAIBHICTD YK€
3a caMy Oprasizalliio «penIepChbKOro» Hamamy, 3aKpilMTH BKa3aHe MOHSTTS,
BU3HAYUTHU O3HAKU, (POPMU MOCATAHb Jis1 €(PEKTUBHOI MPOTU/III BKA3aHOMY
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aBuIly 1 (OpMyBaHHS IIOBHOIIIHHOI CHCTEMH 3axXWUCTy BITUM3HSIHOI
€KOHOMIKH.

[lutanHs nOpoTUAli  HE3aKOHHMM  TOTJIMHAHHSAM Ta  CHJIOBUM
3axomieHHsIM MaitHa AT 0OroBOpIOIOTH Ha 3aCiIaHHAX KPYIJIMX CTOJIIB,
KOH(EpEeHIlisX, a TaKkoXX y HayKoBii Ta myOJILMCTUYHIN JiTEepaTypi.
[TononanHoo MpoOaeM MPOTUNPABHOIO BCTAHOBJICHHS KOHTpoito Hajgy AT
Ta/4u WOro MatHOM MPUCBAYYBaM pOOOTHU BITUM3HSHI Ta 3apyOikHI BUEHI,
3okpema I1. Actaxos, A. bepnau, 1O. bopucos, JI. lenaminic, /1. 3epkaios,
A. Kipees, 3. TapxanoBa, M. ®aencoeH. HaykoBi AOCHII)KEHHSI IOPUCTIB,
€KOHOMICTIB Ta HampaioBaHHs NpakTukiB M. ApmanoBa, B. I'nmymikosa,
O. Jlxyxi, B.3axmaroBa, B. Kaprasuera, A.Kinaxa, A.KyiiHapboga,
B. KpyTtoga, I1. Opiiosa, I1. [TpuryHoBa ta iHIIUX, 1110 MPUCBIYCHI TUTAHHSIM
MOIIYKY NPaBOBUX IUISAXIB 3aXUCTy BIJ «pelaepcTBa» MICTATh MEBHI
pe3ylnbTaTUBHI  mpono3uiii.  JIOCHIPKEHHI0O  TPUYUMH  TOIIUPEHHS
KOpIOPATUBHUX 3arapOaHb MPUILISIIA yBary Takl YKpaiHChbKI JTOCIITHUKH,
sk O. benikos, 3. Bapnaniii, JI. 3epkanos, O.Kosanb, O.Menseabko,
O. ITamenko, I. CeniBanora, C. Cimakos, C. Trwopin, B. Illaxpaii, I. [1IBaiika,
B. Illemuyk, I. lyctik Ta iHmi. Okpemi acnekTH NUTaHb MPOTUIIL
«peraepctBy» po3kputo B nyOmikamisx C. AnicimoBa, O. benikoga,
B. Binomarnku, H. I'yropogoi, O. 1o6poHpaBoBOi, J1. 3epkaiioBa,
A. Karanug, T.MynaikoBa, B.IlomskoBa, M. Ilycroporo, I. Tynuka,
JI. Uepnuxa, M. ®daeHcoeHa Ta iHIIMX. BUIBLIICTh 13 HUX HAroJoIly€e Ha
OKPEMUX TOCMOJAPCHKO-IUBITICTUYHUX TIPOOIEMax MPOTUIT ILOMY SIBUIILY
CUJIaMU CaMUX aKI[IOHEPIB.

TeopernuHni  3acagd  rocrnoAapChbKO-NMPABOBOTO  PEryJIFOBAHHS
nisnmeHocTi AT Bu3Hauwiu BUeHi-rocnogapHuku, 3okpema O.A. bensineBuy,
A.I'. bookora, C.C. BanitoB, O.M. Binnuk, O.I1. Bixpos, O.B. I'aparonuu,
C.M. I'pynnunbka, b.B. JlepeBsnko, P.A. /[xa0painos, JI.B. 3anuxaiino,
I'.JI. 3HaMeHCBhKUM, O.P. Kib6enko, B.M. KpaBuyk, B.B. JlanTes,
B.K. MamyTtoB, O.Il IToauepkoBuuii, B.B. Pe3nikoBa, b.I'. Po30BchkuiA,
I.A. CeniBanora, I'.B. Cmonun, O.B. Tutora, I.B. Tpym, O.A. YcrumeHnko,
B.B. Xaxynin, M.JL. [llenyxin, B.C. lllep6una, O.X. FOngames Tta iH. [Tpote
MOIIYK HOBUX CMOCOOIB rOCMOAAPChKO-NpaBoBOro 3axucty AT Bijx mocsiraHb
Ha X MallHO BUMAarae OKpeMoro KOMILJIEKCHOTO TOCTIKEHHS.

Otxe, n11 eDEKTHMBHOI MPOTUIII MOCATAaHHAM Ha MalHO HEOOXiITHO
MIPOBECTU KOMILJIEKCHE JTOCIIKEHHS mMpaBoBoro 3axucty AT Bim mocsranb
Ha 1X MaiHO 3 MO3WIIIH rocrnoAapChbKO-MPaBOBOi HAYKU, 1 HA OCHOBI SKOTO
OOI'PYHTOBATHM HOBI HAYKOBI IOJOKEHHS 1 MPOMO3MIIIi /10 3aKOHO/JAaBCTBA,
MOKJIMKAHI CIPHUATH KOMILIEKCHOMY BJOCKOHAJICHHIO BIJIMOBIJIHUX HOPM 1
MPAKTUKH iX 3aCTOCYBaHHSI.



OcobnuBicTio MoHOTpadii € Te, MO y Hil PO3KPUTI MPABOBUHN 3aXUCT
AT Big mocaranb Ha iX MaliHO 3acobamy MaTepiaJbHOrO IIpaBa Ta
MpolecyaabHUi 3aXKCT. Y poOOTI HAAaHO MPOHO3MIIT 111010 YI0CKOHAICHHS
3aKoHOaBCTBA y chepi 3axucty AT Bia «pelaepchKux» MocsAraHb.

Y moHorpadii npoaHanizoBaHi 3aKOHOJaBYl akTU 110,10 3axucty AT
BiJl ToCsAraHb Ha iX MaiHO, BHOKPEMJICHO TO3WUTUBHI HOPMHU Ta
3aIIPONOHOBAHO BHECTH BIiAMOBIAHI 3MIHM I €(GEKTUBHOTO 3aXHCTY
cy0’€KTIB rocrnoIaptOBaHHS.



PO3LT 1.
ICTOPUYHO-TIPABOBA XAPAKTEPUCTHKA 3AXUCTY
AKIIOHEPHUX TOBAPUCTB BIJI IOCSTAHB HA IX MAWTHO

1.1. IcTopisi po3BUTKY 3aKOHOJABCTBA Ta (OPMYBAHHS NPAKTUKH
NPaBOBOI0 3aXUCTY aKIiOHEPHUX TOBAPUCTB Bi/l MOCATaHb HA IX MaiiHO

VYke BNPOJOBK TPUBAIOrO 4Yacy B YKpaiHi pO3BUBAETHCS Ta HAOyBae
HOBUX (POpM «peiaepcTBO». Bijg HbOro HE 3aXMINCHUI HiI Majuid, Hi BEJTUKUN
Oi3Hec, HiI MiANPUEMCTBA JEpP’KAaBHOI, aHi MPUBATHOI (OPMHU BIACHOCTI.
CnocoOu  3axOIUIEHHA TMOCTIHHO  YJAOCKOHAIIOIOTh, TaKUM  YWUHOM
KEpIBHULTBO (IpMH HE Ma€ 3MOTHU MIArOTYBAaTUCh Ta OYTH 3aXUIIIEHUMU BiJl
«penaepchkux» artak. BapTo 3a3HauuTH, 10 BKa3aHE sBUIIEC HaOyBae BCE
OiapmMx MacimTabiB. Ilepin HixK po3nodaTd AOCHIIKEHHS, HEOOXITHO AaTu
MOSICHEHHS TEPMiHY.

«PelinepcTBO» — 1€ MNPOTUMNPABHE 3aXOIJIEHHS  MiJANPUEMCTB,
BHACIIIJIOK MOCSATaHHs Ha iX MaiHO, NUISIXOM BUKOPHUCTAHHS SIK 3aKOHHUX TaK
1 HE3aKOHHUX CMOCOOIB BCTAHOBJICHHSI KOHTPOJIIO HaJ mianpueMcTBOM. [lnan
Halajay Ta 3axOoIUIeHHsS po3po0Jjsie BelMKa KIJIbKICTh 0Ci0, 3aaydarouu
EKCIEePTIB 13 pi3HMX cdep, TaKuX SK IOPUANYHA, €KOHOMIYHA, CHUJIOBA Ta
1HIIII.

O.B.T'aparonnu  crmpaBeJIMBO  BKa3ye, IO  «PEUAEPCTBO» Y
KOPIIOPATUBHOMY CEKTOPI MOXKE€ OyTH OXapaKTEPU30BAHE SIK CYKYIHICTh
NPOTUNPABHUX [I, CHPSIMOBAHUX HA BCTAHOBJICHHS HAJ KOPHOPATUBHUM
HiMTPUEMCTBOM Ta HOTO aKTUBAMM MOBHOI'O HOPUAMYHOTO Ta (DAKTUYHOTO
KOHTPOJIKO BCyNEpeY BOJI MiAMNPUEMCTBA, HOro OpraHiB Ta MOCag0BHX OCIO
[37, c. 104].

«PelinepcTBO» CTOITH HA 3aBajll HAJNEKHOMY (YHKIIIOHYBaHHIO Oyb-
SAKO1 Jep>KaBu, CTBOPIOE TEPEIIKOIU HOPMAILHOMY PO3BUTKOBI €KOHOMIKH.
[TpoTunpaBHe 3aXOIUICHHS MaifHa, akIii YK MpaB Ha HUX TAKOXK XapaKTEpHE
JUISL KpaiH 31 CKJIaJHUM 3aKOHOJIABCTBOM Ta HEE(EKTUBHUMHU TapaHTIsIMU
HEJIOTOPKAHHOCTI MpaBa BJIACHOCTI, 10 Hajga€e OaraTo MOXKJIMBOCTEH IS
3JIOBXKMBaHb 1  BUKOPUCTAHHS  KOPYMNUIMHMX 3B A3KIB 3  METOIO
MPOTUITPABHOTO 3axOIUIEHHS CyO0 €KTIB TrocrnojaproBaHHs. Bigomo, 110
€KOHOMIKa Maif>ke yCiX PO3BMHEHMX KpaiH CBITY MpOHIIIA YEPE3 MPAKTUKY
«penIepChKUX» 3aXOIUIEHb MiANPUEMCTB. Takox «peiaepcTBO» HEraTUBHO
BIUIMBAE HA €KOHOMIKY THUX KpaiH, SIKl TIJIbKM 3HAXOSTHCS HA MOYATKOBOMY
eTarl po3BUTKY, 10 IUX KpaiH HEOOXiTHO BIJIHECTH YKpaiHy. Jlep:kaBa He
3laTHA MIBUAKO Ta €peKTUBHO BaockoHamoBatu HITA Ta yxBamoBaTu HOBI
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JUTS1 TPOTUIT MPOTUIPABHOMY MOTJIMHAHHIO TA 3aXOTUIEHHIO TMPUEMCTB. Y
HOpMATUBHIK 0a3l ICHYIOTh MPOTAJIMHHU, SKUMHU BIAJIO KOPUCTYIOTHCS
«peuaepu» I BUMHEHHS MPOTUIpPAaBHUX Hid. B VYkpaini npotuiais
MPOTUIPABHOMY TMOTJIMHAHHIO Ta 3aXOIJICHHIO MiANPUEMCTB € Ha3BUYAHO
aKTyaJIbHOI0, OCKLJIbKA 00’€KTaMM 3axOIUICHb CTalOTh HE JIMIIIE Malli Ta
CepeJHI MiJMPUEMCTBA, a U MOTYXHI TOCHOJAPChKI TOBAPUCTBA. 3a TaKHUX
YMOB MiHIMI3allisl IUX 3axXOIUICHb MOXJIMBA UUIIXOM YJAOCKOHAJIEHHS
3aKOHO/IABCTBA, BTUJICHHS B KUTTS MPABOBUX, OpraHi3alliftHUX 1 MOJITHYHHUX
MEXaHI3MIB 3aXMCTy MpaBa BJIACHOCTI CyO0’€KTIB TOCHOJAPIOBAHHS Ta iX
00’ €THaHb.

XapakTepuCcTUKa 1CTOPii PO3BUTKY MOHSITTS «IOCSITaHHS Ha MaiHO
AT» mnaBemena B poOOTax TakWX BYEHUX, 30KkpeMa A. Bayep’eBuy,
A.JO. KipeeB Ta iHmuMX. BBaxaemMo A0LUIBHUM 00’€JHATH Ta MPOBECTU
aHayli3 BUCJIOBJICHMX JIYyMOK HAyKOBIIB PO IiCTOPit0 PO3BUTKY MOHSTTS
«mocsrandsa Ha MaiiHo AT» [204, c. 447-448].

Jbxona Pokgennepa MOXXHA Ha3BaTU MEPIIMM «peHaAepOM», SKHM
npoBOAUB 00OpPYJKM Iie HanpukiHii XIX cTomiTTa. byayun 3aCHOBHMKOM
kommaHii Standart Oil, 3aa5s 3MiIHEHHS CBOTO Oi3HECY PI3HUMU criocoOamu
CKYIIOBYBaB aKllii KOHKYPEHTIB. Y TOH Yac CyKyIHICTb CHOCOOIB st
3aXOIJIEHHSI MIANPUEMCTB 1€ HE Maja Ha3BU «peiaepctBo». lloHATTA
«peunepcTBo» y cydacHomy po3ymiHHi 3’saBujiocs B CIIHA y 60-70 pokax
XX cromitTs, a jume y 80-X pokax Ha 3aKOHOJABUYOMY piBHI OyJi0
3aKpimieHo e(ekTuBHI (HOPMU 3aXUCTy BIJI HEAPYXKHIX 3aXOIJIEHb. Y
kopnopatuBHoMy npaBi CIIIA Tta 3axigHoi €Bponu  «penaepom»
BU3HAYAIOTh 0CO0Y, sIKa aKTUBHO CKYIIOBY€ aKIIii 4y»01 KOMMaHii 3 METOIO ii
NOTJIMHAHHS [IJIXOM OTPUMAHHS KOHTPOJIBHOTO MakeTy akuid. Y
KJIACUYHOMY PO3YMIHHI «peiep» Ji€ BCyNeped BOJI KEpIBHULTBA Ta
aKI10HEpPIB, MPU IOMY HE MOPYIIYIOUYU 3aKOH.

[TonstTs «peitnep» Ha 3axoni icHye yxxe aaBHo. B CHJI ueit tepmin
BUHUK 3 modatky 90-X pp. MUHYJOro CTOJITTS. B icTopii «pelaepcTBa» Ha
YKpPAiHCHKUX 3€MJIIX BHUAUISIOTH YOTUPU MEPEpPO3MNOJiaN  BJIACHOCTI,
iHiniaropom sikux OyB ypsa. [lepmwmit mepeposnonin BiacHocTi OyB 3a
npasiiHHsa [Bana ['po3noro, npyrmit — 3a Ilerpa Ilepmoro. Tperiii
iHinitoBanu OutbioBuku y 1917 poui. YerBeptuii po3noyascs 3 1990 poky i
TPUBAE 10 CHOTOJIHI. YeTBEpTUI MEepepo3noAia MOKHA YMOBHO MOJIJIUTA HA
1Ba, a came Ha mnepioa 3 movatky 1990 poxy mo mouatky 2000 poky Ta
nepioa Big nmouyarky 2000 poky 1 10 cboroani. ¥ 1991 poui Ykpaina crae
HE3aJIe)KHOI Ta BIJIOYBAETHCS IEpeXij il Ha PUHKOBI BIIHOCUHM. Y €W yac
icHyBajio 0arato MporajvuH B 3aKOHOJABCTBI, 3pOCTalla KOPYMIIOBAHICTH
OpraHiB Jep>KaBHOI BJaJM Ta MOTipUIyBajacs KpPUMIHOI€HHA CHUTYallsl y
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KpaiHi. Y 3B’S3Ky 3 BIJACYTHICTIO MEXaHI3My MPOTHJII LM SBUIAM
BIPOAOBXK 2-3-0X POKIB Ha PUHKY KOPIOPATUBHOIO KOHTPOJIIO 3’ SIBUIUCS
JECATKA TPYyI, OCHOBHUM BHUJOM JIsUIBHOCTI SKWUX OyJI0 MOpOTUIpPAaBHE
BCTAHOBJICHHSI KOHTPOJItO Haj mianpueMctBoM. 3 2000 poky posnodasnocs, 3
OJIHOT0 OOKY, HE3aKOHHE BCTAHOBJICHHSI KOHTPOJIIO HAJl MIANPUEMCTBAMHU, a 3
IHIIOTO — aKTUBHE MPOTUCTOSIHHSI «peiaepcTBy» [61, c. 96].

A. KipeeB BuaIs€ Tpy OCHOBHI CTaJlii pO3BUTKY «peiaepcTBay B PD:
3apOJIKEHHS, «PO3KBITY» 1 MOUIYKY HOBUX HaIpsMKiB 1 ¢popm [79, c. 14-15].
Cranisa 3apoiukeHHs «peaepcTtBay npoxoauna y 1999-2001 pokax. CunabHO
po3MopolIeHa CTPYKTypa BIIACHOCTI POCIMCHKUX KOMIMaHil 3abe3neunia
CTpIMKE TMOILIMPEHHA «pehaepcTBay y (opMi BOpPOXKUX TMOTJIMHAHb.
A. BanepreBud 3a3Havae, 1m0 y KpaiHi CTPIMKO MOYalyd YTBOPHOBATHUCS
HeopManbHI COHO3M apOITPAKHUX KEPYHUUX Ta 0cCi0, 3allikaBICHUX B
JEUIEBOMY BIJJIy4€HHI aKTUBIB KoMMaHii [25]. [Huni hopMu «peraepchKux»
N (I1axpancTBO, MPUMYC J0 YTOJH, BCTYN Y 3MOBY 3 MTOCAJOBUMU 0COOaMHU
KOMITaHIi-MillIEH1) HE OTpUMAJM IIMPOKOrO TMOIIMPEHHS HA MOYaTKOBIN
craaii. «Peiinepu» XOTUIM OTpUMATH MPUOYTOK MPU HAWMEHIIIOMY PU3HKY.
Cranisi po3BUTKY «peiaepctBay B P® mpoxomuna y 2002-2004 pokax i
xapaktepusyBanacs A. KipeeBuUM sk cTajisi «pO3KBITY peiaepcTBay. Y
BKa3aHWI MeEpioJl 3HAYHO 3HU3WIIACH KIJBKICTh «PEUIEPCHKUX» OMNepalliid,
aje MiABUINWIACS JIKBIAHICTH KOPHOPATUBHMX aAKTUBIB 1 3aMiCTh
MPUNIUHEHHSI CBOET JIsJIBHOCTI «pedaepuy Moyaiu LyKaTh aJbTePHATUBHI
crocoOu peanizailii OpoekTiB. Sk 1 Ha cTaail 3apOJKEHHS «PEUIEPCTBA»
HEBUCOKHI CTYIIHb KOHIIEHTpAlll aKI[iIOHEPHOr0 KaIiTaly KOMIIaHIA CTaB
OCHOBHOIO NMPUYMHOIO BHUCYBAHHS HA MEPUIMU MJIAH BOPOXKUX MOTJIMHAHb.
IcToTHE MOCUJIEHHS MO3UILINA «pelIepiB» BHACTIOK HAKOMWYEHHS JOCBidY,
3HAYHUX (HIHAHCOBUX KOIITIB 1 3B’S3KIB y JEp>KaBHUX 1 KOMEPLIMHUX
CTPYKTYpax JO3BOJWIM TEPEHUTH 10 OUIbII CKJIaAHUX CXEM OTPUMAHHS
KOHTPOJIIO Haja aktuBamu. «Pelaepceki» [ii mo4yaaud MOpPOBOJIUTUCS Y
KOMOIHOBaHUX (opmax: crpoOa BOPOKOI0 MOTIMHAHHS TITIOC MaxpaicTBO;
cnpo0a BOPOXKOTO MOTJIMHAHHA IUIHOC mpumyc 1o yroaud i T.. Ilossa
KOMOIHOBaHUX (OPM «peiepChbKux» aTak 3poOusia MOKJIMBUM OTPUMAHHS
111 KOHTPOJIb aKTHUBIB KOMITaHIA 3 BUCOKOK KOHIIEHTPALIEK aKI[IOHEPHOTO
KamiTany 1 3 IepxaBHoro yuacTio [79, c. 15]. Jlo kinug 2004 poky «peitnepu»
3HAYHO 3MIIHWJIA CBOI MO3UIII B €KOHOMIIl ¥ OTpUMaaud TOTOBHICTH J0
peanizanii OUIbIl BUTPATHUX 1 OLIbII TpUBAIMX MPOEKTIB. CTajis MOIIYKY
HOBUX HampsiMKiB 1 (opm posnouanacs y 2005 poui. [IpuOyTKoBIiCTh 1
WMOBIPHICTh YCHIXYy JJIi MPOEKTIB, IO MPUIYCKAIOTh OTPUMAHHS AKTHBIB
yepes NOTJIMHAHHSA, 3HU3WIKCS. [loyaBcs nepio/1 MouryKy HOBUX HAMPSIMKIB 1
(GbopM IHBECTYBaHHS.
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H.A. KpyuueBcbkuii 3a3Havae, MmO J€AKI KOMMaHIl MOPUIAHWINA
«peuaepchKi» akiii, BBakalouu Uil ce0e HENPUHUHATHUM 3HWKECHHS
MpUOYTKOBOCTI 1 3pOCTaHHA pu3UKiB. HacTMHA 3 HUX 30Cepeawiacs Ha
KEPYBaHHI Ta PO3BUTKY paHilme mnpuadaHux akTuBiB. YactuHa mnouyana
pPO3BUBATH MApTHEPCHKI BigHOCMHM 3 Oi3HecoM. JlocBin «pelaepiBy
3HAMIIOB 3aCTOCYBaHHsS B KOHKYpPEHTHiH OopoTh0i [92, c. 8]. H. Jlanuna
3a3Hayae, 10 SAKI0 B TEPioJ CTAHOBJICHHS 1 «PO3KBITY peiepcTBay
JepkaBa He Opalia ydyacTi y KOpIopaTUBHUX KOH(JIIKTax, TO TENEp BOHA B
0Cc001 OKpEMHUX MOJITUYHUX TPYN CTAja YU HE HAWUBAXKJIMBIIIUM YYACHHUKOM
«peuaepcbkux» mpoekTiB [97, c. 5]. BinOyBanocs 3HMKEHHS MPUOYTKOBOCTI
«peUsIEpChKUX» aTak i 3pOCTaHHS PU3HKIB.

Maii>ke yci opranu Jep)kaBHOI BJaJAu aKTUBHO Ooponucs 3
«penIepcTBOM» BIPOAOBXK M SITHAALATA PokiB. Ha 3akoHOgaBuOMY piBHI
Oyno npuiinsaTo psg HITA 3 nutanb npoTuAil OpOTUNIPABHOMY MOTJIMHAHHIO
Ta 3aXOIJICHHIO MiAMPUEMCTB, a caMe:

1. KY. Bignosinno ao yactun 1 1 3-5 crarti 41 KY, npaBo npuaTHoi
BJIACHOCTI HA0YBA€ThCA B MOPAJIKY, BU3HAUEHOMY 3aKkOHOM. HixTo He Moxke
Oyt nOpoTUNpaBHO T1030aBjAeHU mpaBa BiacHOCTI. llpaBo mnpuBaTHOL
BJIACHOCTI € HenmopymHuM [83].

2.T'K Vkpainu. Y I'K VYkpaiHu MIiCcTUTbCS psil CTaTed, SKUMHU
BCTAHOBJIEHO TapaHTii 3a0e3leueHHs MpaB CyO’€KTIiB TOCHOAaprOBaHHS,
30kpeMa o0 3axucty AT Bijg mocaranb Ha iX MaiHo. BigmoigHo 10
crareit 5, 20, 47, 66, 133, 147 1'K Ykpainu, nepxkaBa 3a0e3neuye 3axXucT
mpaB ycix cyO’€KTiB roCHOAaprOBaHHS Ta HEIOMYIIEHHS MPOTUIIPABHOIO
no30asyieHHs BiacHOCTI [43]. Jlep:kaBa rapantye HEJOTOPKAHHICTh MaifHa i
3a0e3reuye 3aXUCT MaHOBUX MpaB mianpuemill. MaiHOBI npaBa cy0’ €KTiB
rocnojaproBaHHs 3axuiiaroTbesi 3akoHOM. Otxe, y ['K Ykpainu HasaBHI
cTarTi, ski 3a0e3neuyroTh 3axucT AT Big mnocsraHb Ha iX MaMHO.
I'K Ykpainu y B3aemojil 3 1HIIMMHU 3aKOHOJABYMMU AKTaMU Y TOBHOMY
0o0cs31 3A1MCHIOE 3a0€3MEYEHHs] 3aKOHHUX IIpaB Ta IHTEPECIB CyO’ €KTIB
rocriogaptoBanHsl. ['K Ykpainu € Bkpail BaxiauBuM Ta goiiibHuM HIIA,
OCKUJIbKM PEryJIIO€ JIsUIbHICTh MIANPUEMCTB Ta 3a0e3neuye TOTPUMaHHS iX
3aKOHHMX TIpaB Ta I1HTEpeciB. Y pasi BigcytHocTi ['K Ykpainu crane
HEKEPOBAHUM Ta HemnependayyBaHUM 3HAYHUU 1Iap CyCHIIbHUX BIJHOCHH,
30KpEMa BIJJHOCUHHU 13 3a0€3MEYEHHS HAJIC)KHOTO 3aXUCTY IMPaB Ta IHTEPECIB
cy0’ekTiB rocnoaaproBanss [202, c. 156].

C.M. I'pyanunibka 3a3Hauae, mo y I'K Ykpainu (ctarts 5) 3akpirjieHui
y sKocTi 0a30BOr0 MPUHLUIN ONTUMAIBHOTO CIHOJYYEHHS PHUHKOBOT
CaMOpEryJIslii E€KOHOMIYHUX BIIHOCUH CYO’€KTIB TOCIOJAPIOBAHHS 1
JEPKABHOTO  PETYJIIOBAHHS ~MAaKpPOCKOHOMIYHUX TMPONECIB, IO CTaB
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MPUYUHOIO CYIEPEUOK MPUXUIBLHUKIB IMOBHOI PHUHKOBOI CaMOpPEryJIALlii,
MNiATPUMYBAHUX [MBUIICTUYHOIO HAyKOK, 1 3aKOHOJABUMX IHILIATHB IO
ckacyBaHHO ['K Ykpainu. Ak BuaHo, ckacyBanHs ['K Ykpainu Ha KOpUCTH
po3pobieHoro Ha MixkHapoaHi rpantu [IK Ykpainu, skuii nependoavyae piBHy
NpUBaTHY CBOOOAY TrpoMajisiH YKpaiHW, 1HO3EMHMX TpoMajsiH 1 ocih 0e3
IPOMAJISHCTBA, PO3MJIAAANOCA SK JaHKa B JIAHIIOTY Jid, CIPSIMOBaHUX Ha
HaJIaro/KeHHs MIXKHAPOJHOrO CHiBpOOITHULITBA. Y MPHUHIMUII ITO3UTUBHA
TEHJICHLIISI HaJIaroJXKeHHs MI>XKHAPOJHOIO CHIBPOOITHUIITBA, PA30OM 3 THUM,
CYNPOBOIKY€EThCSI HEBTAMOBHUM TNIPArHEHHSAM OYMCTUTH BITUYM3HSHI MPABOBI
IHCTUTYTH BiJ MyOJiYHO-MPABOBUX HOPM, MOKJIMKAHUX 3a0e3leuyBaTyd B
npoieci  MIXHApOAHOTO  CHIBpOOITHUIITBA  HAIliOHAJIbHI  IHTEPECH.
[Tpono3unii no ckacyBanHio 'K YkpaiHu npomoBXKyrHOTh 3BydaTl 1 3apas.
Hamanku na 'K VYkpainu npore He oOrpyHTOBaHi, TOMY IO MPUHIIHUII
CIIOJIyYEHHSI JIEpKaBHOI'O pEryJitoBaHHs 1 camoperysuii Bianosigae KV, i
BiH 3akpimieHuid y crarri 5 'K VYkpainm «KoncturyuiitHa ocHoBa
npaBomnopsiAKy y cdepi rocnoaaproBanss» [49, c. 2-3]. BapTo noroautucs i3
HayKoBIeM, ockinbku Hopmu ['K Vkpainu 3abesneuyBatd B MpolECi
MI>KHApPOJHOI'O CITIBPOOITHUIITBA HAIllIOHAJIbHI 1HTEPECU Ta BPETYJIHOBYIOThH
BIJIHOCHMHHU y c(hepl roCHoIaprOBaAHHH.

3.I'TIK Ykpainu. Y ITIK YkpaiHu MICTUTBCS psiJ CTaTel, SKUMU
BCTAHOBJIEHO TrapaHTii 3a0e3MeyeHHs MpaB CyO’€KTiB TOCHOJAaprOBaHHS,
30kpeMa 100 3axucty AT Bijg mocsranb Ha iX MaiHo. BiamoBigHo 10
yactuiu 2 crarti 4 ITIK Ykpainu, AT MawoTe npaBo 3BepraTucs i3
MO30BHOIO 3asIBOIO /10 TOCIOJAAPCHKOTO CY/Iy 3a 3aXHMCTOM CBOIX MOPYIICHUX,
HEBU3HAHUX a00 OCMOPIOBAHMX MpaB Ta 3aKOHHMX IHTEPECIB, a TAKOXK JIs
BXKUTTA 3aXO/lIB, CIPSIMOBAHUX Ha 3amoOiranHs mnpaponopylieHHsM. Cys,
npuiiMarouM pillieHHs, Ma€ MPaBO BUXOUTH 32 MEXKI MO30BHUX BUMOT, SIKIIIO
e HEoOXiJHO IS 3aXUCTy MpaB 1 3aKOHHUX IHTEpeciB mo3uBaviB [44].
Otxe, y I'TIK Ykpainu HasiBHI CTaTTi, 32 A0MOMOIot0 ikux AT MarOTh MpaBo
3BepTatucs A0 cyay s 3axucty AT Big mocsranb Ha ixX MaifHO.
ITIK Ykpaihu € Bkpail BaxkiauBuM Ta jgouiibHuM HITA, ockinbku
BCTAHOBJIIOE MOKJIMBI LIJISIXU 3aXUCTY, MOPYIICHUX a00 OCMOPIOBAHUX IPaB
1 OXOpOHIOBAHMX 3aKOHOM iHTepeciB AT.

4. 3akoH Ykpainu «IIpo 3axuct BiJ HETOOPOCOBICHOT KOHKYPEHILI» Bif
7 gepBHI 1996 poky Ne 236/96—BP. O. bepnau 3a3nauae, mo y riaBax 2-4
uporo 3akoHy [159] oxapakTepru3oBaHO TPOTUMIPABHI 3axO0[u, SKi
BUKOPUCTOBYIOTh «peiaepu» MpU MiArOTOBII JO HE3aKOHHOTO MOTJIMHAHHS
Ta 3aXOIUICHHS, a CaMe€: CXWJICHHS NOCTayajbHHUKA J0 JUCKpUMIHAIIL
MOKYIILS; MiJKYN MpaliBHUKA, MOCAA0BOI 0COOM MOCTadyalIbHUKA; MIAKYII
mpaliBHUKa, TOCAA0BOI OCOOM TOKYIILS; TOIMMPEHHs iHdopMallii, 110

14



BBOJUTH B OMaHy; HENpaBOMIpHE 30UpAaHHS KOMEPUIAHOI TaEMHMIL;
pPO3rOJIONIEHHSI KOMEPUIMHOI TA€MHHUIN; CXWJIEHHS JO PO3roJIONIEHHS
KOMEPIIAHOI TAEMHUII; HEMPABOMIPHE BHUKOPUCTAHHS  KOMEPIIAHOL
TacMHUIU. [X BU3HaueHo y npomy HITA B sIKOCTi BMAIB HEJ0OPOCOBICHOI
KOHKypeHIiii. Takoxx y 3akoHI BCTAaHOBJIEHO BiAMOBIAANBHICT 3a
He100pocoBicHY KoHKypeHuito [11, c. 17-18]. BianoBiano, Bkazanuii HITA
MPU3HAYCHUU JJIs1 3aXUCTY 3aKOHHUX MpaB Ta IHTEPECIB MPU HE3aKOHHOMY
nornuHanHl AT.

5.3akoH VYkpainu «IIpo nepxkaBHE peEryJtOBaHHS PUHKY I[IHHUX
nanepiB B Ykpaini» Big 30 xoBTHS 1996 poky Ne 448/96-BP [150].
HKUII®P nagineHa MmMUPOKUM KOJOM aAMiHICTPATUBHUX MOBHOBAXEHb
II0JI0 BUSIBJICHHS Ta MPUIIMHEHHS MOPYIICHbh HA PUHKY I[IHHUX MarepiB Ta
dongoBomy punky. Takox HKIIIDP perymoe BigHocuHu y cdepi
KOPIOPATUBHOTO yIIPaBJIiHHA.

6. 3akoH Ykpainn «lIpo 3aXuCT €KOHOMIYHOI KOHKYpEHMIii» Bia 23
oepesns 2001 poky Ne 2210-III. BianmoBigHo g0 crarti 22 1poro 3akoHY,
oprann AMK  VYkpaiHu 3IIACHIOIOTH  JIEpKaBHUKH  KOHTpPOJb 34
KOHIIEHTpalll€l0 CyO0’€KTIB TOCHOJApIOBaHHA 3 METOK  3amoOiraHHs
MOHOMOJI3aii  TOBapHUX  PUHKIB,  3JIOBXKUBAHHS  MOHOIOJIbHUM
(IOMIHYIOUMM) CTAHOBHUILEM Ta OOMEKEHHS KOHKYpeHIlii. KoHlleHTpailito y
3aKOHI BUZHAYAIOTh SIK:

1) 3nurTst cy0’€KkTIB TrOCHOAaprOBaHHS ab00 MPUETHAHHA OJHOTO
cy0’ekTa TrocrojaproBaHHsS J0 IHIIOro; 2)HaOyTTs Oe3nocepeaHbo abdo
yepe3 1HMMUX oOcCi0 KOHTpoi oOAHMM abo0 KiJdbkoMa Cy0’€KTaMu
roCroJapioBaHHsl HaJ OJHUM a00 KUIbKOMa Cy0’€KTaMM TOCHOJaprOBaHHS
Yd  YacTMHAMU  CyO0’€KTIB  TOCHOJAPIOBaHHS,  30KpeMa,  IUIAXOM:
a) 6e3MmocepeIHLOr0  ad0  OMOCEPEAKOBAHOTO MpUA0AHHS, HAOYTTS Yy
BJACHICTh I1HIIMM CIOCOOOM aKTUBIB y BHUIVISAI UIJTICHOIO MaiHOBOTO
KOMIUIEKCY a00 CTPYKTYPHOrO IiJIpO3aLTly Cy0’€KTa ToCHojaaproBaHHs,
OJIEp>KaHHSI B YIPABJIIHHA, OPEH]Y, JII3UHT, KOHIECII0 Y4 HAOyTTA B 1HIIUN
croci0 mpaBa KOPUCTYBaHHS aKTMBAMU Yy BUIJISAL ILUTICHOIO MaiHOBOIO
KOMIUIEKCY a00 CTPYKTYPHOro Miapo3/ily cy0’€KTa TOCHOJaprOBaHHS, B
TOMY 4YHCII OpuAO0aHHA aKTUBIB Cy0’€KTa TOCHOJApIOBaHHS, 10
JTKBIIYEThCS; ©O) mpu3HaueHHs abo oOpaHHS Ha Tocaay KepiBHMKA,
3aCTYIIHMKA KEpIBHUKA  CIOCTEPEXKHOI  paju, TMpaBIiHHSA, IHIIOTO
HarjsJ10BOr0 4Yd BUKOHABYOro OpraHy cy0’€KTa rocnojaproBaHHsS 0coOw,
sKa ByKe 001fiMae OJHYy 4M KiJIbKa 3 MEPENIIUYCHUX Mocaj] B IHIIUX Cy0’ €KTax
rocrnojaproBaHHs, a00 CTBOPEHHSI CUTyallli, MpU SIKii OLIbIlIEe TMOJOBUHHU
MOCaJl YJIEHIB CIIOCTEPEKHOI pajau, MOpPaBJiHHS, IHIIAX HACJSI0BUX YU
BUKOHAaBYMX OpraHiB JIBOX 4d Ounblie Cy0’€KTiB TOCMOJApIOBaHHS
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001iiMar0Th OJIHI ¥ Ti cami 0coOu; 3) CTBOPEHHS Cy0’€KTa TOCHOIAPHOBAHHS
JIBOMa 1 Oiblie cy0’eKTaMu rOCHOJApIOBAHHS, SIKUM MPOTSATOM TPUBAJIOTO
nepioy OyJie caMOCTIMHO 3IMCHIOBATH TOCMOAPCHKY JiSUIBHICTD, alie MpH
IIbOMY TaKe€ CTBOPEHHS HE MPHU3BOJAUTH 10 KOOpAMHAIT KOHKYPEHTHOI
MOBEJIHKM MiX Cy0’€KTaMu TOCHOJApIOBaHHS, IO CTBOPWIM LEH CyO’ €KT
rocnojiaproBaHHs, ab0 MiKX HHMM Ta HOBOCTBOPEHUM CY0O’€KTOM
rocrojaproBaHHs; 4) 6e3nocepeaHe abo0 oONocepeaKoBaHEe MpHa0aHHS,
HaOYTTs y BJIACHICTh IHIIMM CIIOCOOOM YU OJE€p>KaHHS B YIIPaBJIiHHS YaCTOK
(akwiii, maiB), M0 3a0e3neuye TOCATHEHHS 4u nepeBuileHHs 25 % ado 50 %
rojloCiB 'y BHUIIOMY OpraHi YHpaBJIiHHS  BIAMOBIAHOTO  Cy0’€KTa
rocrogaproBanus [160].

I0.A. bepnau, aHani3yr04u MOJOKEHHS LIbOI0 3aKOHY, 3a3Hayae, 1o
OPUPOLY 3JUTTA Ta TMOMVIMHAHHS MIJNPUEMCTB MOXKHA BU3HAUMUTH 34
JIOTIOMOTOI0 CYKYITHOCTI aHTUKOHKYPEHTHHUX Y3TOJKEHUX [lIid, a came — 1€
Jii, Kl TMPU3BEIN YU MOXXYTb MPU3BECTH JO HEIOMYIICHHS, YCYHEHHS YU
OOMEKEHHSI KOHKYPEHIIiT Ta Aii, SIKi CTOCYIOThCS 0OMEKEHHS BUPOOHMIITBA,
PUHKIB TOBapiB, TEXHIKO-TEXHOJOTIYHOIO PO3BUTKY, IHBECTHLIH abo
BCTAHOBJIEHHSI KOHTPOJIO HaJ cy0’ekTamu rocnojaproBanss [11, c. 15].

BignoBigHno a0 wactuHu 3 crarri 6 3aKOHY, aHTUKOHKYPEHTHUMU
y3roJpKEHUMHU  JiSIMA ~ BBQXKAEThCA  TAKOK  BUMHEHHS  Cy0’€KTamu
roCHoOJapOBaHHs CXOXKHUX i (O€3JIsIbHOCTI) HA PUHKY TOBapy, SKI
NPU3BEIM YW MOXYTh TMPU3BECTU JO HEIOMYIICHHS, YCYHEHHS 4u
OOMEKEHHSI KOHKYPEHIIT y pasi, AKII0 aHaJi3 CUTyallii Ha PUHKY TOBapy
CIIPOCTOBYE HAsIBHICTb 00 €KTMBHUX NPUYMH JJI1 BUMHEHHS TaKuxX Jii
(6e3aisibHOCTI) [160].

Otrxe, y 3akoHi Ykpainu «IIpo 3aXUcT €KOHOMIYHOT KOHKYPEHIII»
BCTAHOBJICHWM  MepeNlik  aHTUKOHKYPEHTHHUX  Y3TOJDKEHHMX i Ta
nepeadavyeHa BiIMOBIAAIBHICTE 3a X BUMHEHHA. Ajie y crarti 10 3a3HaveHo,
0 Y3roJKEeH1 i MOXYTh OyTHM J03BOJIEHI BIJINOBIAHUMHU OpraHaMu
AMK VYkpaing, SKI0 iX YyYaCHUKM JOBEAYTh, IO III JIii CHPUSIOTH:
BJIOCKOHAJIEHHIO BUPOOHUIITBA, MPUI0aHHIO a00 peanizalii ToBapy; TEXHIKO-
TEXHOJIOTIYHOMY, €KOHOMIYHOMY PO3BHUTKY; PO3BUTKY MajuX ab0 CepeliHiX
MiIMPUEMITIB TA THIIE.

FO.A. bepnau 3aznauae, mo 18 AMK Ykpainu Bu3HAu€HO Taki
3aBJaHHA, SIKI peami3yloThcs y cdepi MpoTUAil HEraTUBHUM HACiJaKaM
HEJPY>KHIX 3JUTTIB 1 TMOTJIMHAHb, 30KpeMa: 3JIMCHEHHI KOHTPOJIO 3a
JOJICP’KaHHSIM 3aKOHOJABCTBA IMPO 3aXUCT EKOHOMIYHOI KOHKYPEHIIiT;
HaJIaHHS J03BOJIIB 200 3a00poHa Y3roJKEHUX ik, KOHILIEHTpAaIlii Ta iHIII
[11, ¢c. 17].
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7.3akoH VYkpainum «lIpo xonauHrosi kommanii» Big 15 Oepe3ns
2006 poky Ne 3528-IV. 3akoHonaBelb y cTaTTi 4 Ta 5 3aKOHY NpOMKCaB
MEXaHI3M MPOTUIIT «pEUIEPChKUM») CXEMaM, 30KpeMa y CcTaTTi 4 3a3HAYUB,
0 pIlIEHHS TMPO YTBOPEHHS XOJJIWHTOBOI KOMMaHIi MNpUHUMAEThCA
BJIACHUKAMU XOJIIMHIOBUX KOPHOPATUBHUX MAKETIB aKiii (4acTOK, MaiB) Ta
0(OpPMITIOETECS BIAMOBIAHUM aoroBopoM [172]. BiamoBigHo m0 myHKTY 1
yacTUHU 2 cTarTti 5 3akoHy, 3arajibHi 300pW akI[lOHEPIB XOJIMHTOBOT
KOMITIaHIl, Ha SKUX PO3IJIANAI0Th MUTAHHS MPO BIIUYKEHHS OYyaAb-SKHX
MakeTiB akmii (4acTok, TMaiB) KOPHMOPATUBHUX TMIANPUEMCTB Ta/abo
JIKBIJALIKO XOJAWHIOBOI KOMIIaHil, BU3HAIOTHCS MPABOMOYHUMHU 32 YMOBHU
peecTparllii Ajg ydacTi y HMX akiioHepiB (iX MpeICTaBHUKIB), 10 MarOTh
BIAMOBIAHO 10 CTATYTy XOJJIMHIOBOI KoMmaHii Oinbmn sik 80 % rojocis.
BianoBigHo 10 MyHKTY 2 4YacTMHM 2 CTarTi 5 3aKoHy, pIilIEHHS IIPO
BIIUY>KEHHSI OyJb-SIKMX TMAaKETIB akKiiid (4acTok, MaiB) KOpHIOpaTUBHUX
MIAOPUEMCTB 200 JIIKBIAALII0 XOJJIWHIOBOI KOMMAHII HAJIEKUTh 0
BUKJIFOUHOI KOMIMETEHIIIT 3arajJibHuX 300piB XOJJIMHIOBOI KOMIIaHii; Taki
pilieHHs mnOpuiimMaroThes OublmicTio 'y  3/4  rojociB  akuioHepiB  (iX
MPEJICTABHUKIB), SIK1 3apEECTPYBAMCS JIJISI y4acTi B 3arajabHuUX 300pax [172].
Ha namy nymKy, 1 HOpMma 3aKOHOJIaBCTBa € MO3UTUBHOMNO. [IpoTe kparie,
AKUI0 O pILIEHHS TPO BiUY>KE€HHS Oy Ib-IKUX MAKETIB aKlii KOPHOpaTUBHUX
MIAOPUEMCTB  a00 JIKBiAALII0 XOJJAMHIOBOI KOMIAaHIl Hajexano 0 0
BUKJIIOYHOT KOMIIETEHIIT 3arajbHUX 300piB XOJJAMHICOBOI KOMMaHii Ta
Hara10Boi panu. Lle nano 6 MOXIMBICTH CTBOPUTH JOJATKOBUNA KOHTPOJIb
32 YXBaJICHHSAM BKa3aHMUX PIlICHb.

BignosinHo a0 3akoHy «IIpo XOJaAWHTOBI KOMMaHii», CTaTyTOM
XOJIIMHIOBO1 KOMIIaHIi BCTAHOBJIIOIOTHCS OOMEKEHHS 10A0 JAOTOBOPIB, SKI
MarTh TMPaBO BUMHITH OPraHM YIPaBIIHHSA KOMMAaHii, a TaKoXX BHUITYCKY
HiHHUX manepiB. TakoXX rocnoJapcbke TOBAPUCTBO HE MOXE MaTh y
BJACHOCTI  I[IHHI Manepu  XOJIIMHIOBOI  KOMIIaHil, KOPHOpPaTHUBHUM
MIAIPUEMCTBOM K01 BOHO € [172]. BBaxkaeMo BKa3zaHy HOPMY IO3UTHBHOIO,
OCKUJIBKM XOJI/IMHIOBa KOMIAHisl MOXE BBECTH y CTaTyT OOMEXKEHHS 010
JOTOBOPIB, SIKI MAalOTh MPABO BUMHSITH OpPraHW yIpaBJliHHS. TakuM 4YMHOM,
3MO’K€ 3a0€3MeYnTH MaifHO TOBApUCTBA BiJ YKJIQJEHHS JOTOBOPIB OpraHaMu
yOpaBJIiHHA Ha KOPUCTh «peiaepiBy. AOO AKIIO0 «peuepu» BXOAITH 0
CKJIay OpraHiB yIpaBJliHHS Ta YKJIQJalOTh JOTOBOPH HA BJIACHY KOPHUCTH,
BIINOBIJTHO HA BUIMAJ0K BUYMHEHHS BKAa3aHUX [l y CTATyTi MOXYTb OyTH
BCTAHOBJICHI OOMEXEHHS W00 JOTOBOPiB, SKI MalOTh MNPaBO BYUHATU
OpraHv ynpawjiHHS kKommnaHii. Takox y crTaryTi Moxke OyTH BBEICHO
OOMEXEHHSI 1110/I0 BUMYCKY LIHHUX TarepiB. BkazaHOO HOPMOKO TEXK MOKE
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OyTu 3axuiieHo maitHo AT Ta BCTaHOBJIEHO OOMEXEHHS IOJ0 MPOBEACHHS
emicii aKIi.

C.M. I'pyaHuibka 3a3Hayae, IO CIIJI  3a3HAYUTH  KOHCTaTykOue
3HAQUYCHHS HE TUIBKM 3aKOHOJABCTBA, aje 1 J0roBopy y (GopMyBaHHI
MPaBOBUX IHCTUTYTIB. Y HAYKOBIM JiTE€paTypi BU3HAETHCS, IO JIOTOBIp €
YHIBEPCAJLHUM  CIIOCOOOM  CaMOPEryJisllii CyCHiIbHUX BiJJHOCHUH. Y
COI[IOJIOTTYHOMY AaCHEKTI BIH € CHOCOOOM Y3TOJKEHHSI IHTEPECIB MHOro
YYaCHUKIB — CyO’€KTIB IpPUBATHOTO Ta/ab0 myOiiyHOro mpaBa. BuszHaHHs
JIOrOBOPY 3aCO00M IHAMBIAYaJILHOIO PEryIOBaHHS O3HAYae, 1110 B MEXaHI3Mi
COLIIAJILHOTO PEryJIIOBAaHHA BiH BUKOHYE POJIb HE TIJIBKM 1 HE CTUIbKHU
IOpUJIMYHOTO (DAKTY, CKUIBKKM TIOpsii 3 HOPMOK OO0’ €KTUBHOTO IpaBa
BUCTYIIA€ PETYJIATOPOM CyO’ EKTUBHUX IpaB 1 000B’s3KiB [49, c. 6].

Bapto 3a3HauuTH, 10 BBEACHHS 3a00pOHU  TOCHOJAPCHKOMY
TOBAPUCTBY MaTH Y BJIACHOCTI I[IHHI TAepu XOJJAMHIOBOI KOMIIaHI1,
KOPIMOPATUBHUM IMMiJAMPUEMCTBOM SIKOI BOHO €, CHPUSE YHEMOXKIIUBJICHHIO
BIUIMBY Ha NPUUAHSTTS PILLICHHS «pelaepamm.

8. 3akoH Ykpainu «IIpo BHECEHHS 3MiH J0 IESIKUX 3aKOHOIABYMX AKTIB
VYkpainu 11040 BU3HAYECHHS MiJCYIHOCTI CIpaB 3 MUTaHb MpUBaTU3alll Ta 3
KOpropatuBHUX crnopiBy» Big 15 rpyans 2006 poky Ne 483—V. BianosigHo
10 uporo 3akony yactuny 1 ctarti 12 I'TIK Ykpainu qonoBHeHO myHKTOM 4
TAKOro 3MICTYy: CIpaBU, 10 BUHUKAIOTH 3 KOPIMOPATUBHUX BIJIHOCHUH Y
CIIOpax MDK TOCHOJApPCHKMM  TOBAPUCTBOM Ta MOr0  Yy4aCHHUKOM
(3aCHOBHMKOM, AakKIlIOHEpOM), y TOMY YHMCJIl YYaCHUKOM, SKui BHUOYB, a
TaKOX MK Y4YaCHUKaMU (3aCHOBHMKAMH, aKI[IOHEPAMH) TOCHOAAPCHKUX
TOBApPUCTB, IO TOB’S3aHI 31 CTBOPEHHSM, MIiSJIbHICTIO, YHPABIIHHSAM Ta
MPUNUHEHHSM  JISJIBHOCTI 1[OIO TOBApUCTBA, KpiM TPYJAOBUX CIIOPIB
niaBigomui rocnogapcbkum cyaam [44]; crartio 16 TTIK VYkpainm (y
penakuii, mo aisia Big 29.12.2006 poky no 15.12.2017 poky) AOMOBHEHO
YaCTUHOIO HACTYyMHOro 3MmicTy: «ChpaBu y cropax MiX TOCHOAapCbKUM
TOBAPUCTBOM Ta MOr0 YYaCHUKOM (3aCHOBHUKOM, aKI[IOHEPOM), Yy TOMY
YUCJIl YYaCHUKOM, SIKU BHOYB, a TaKOX MDK YYaCHUKaMU (3aCHOBHUKAMU,
aKI[lOHepaMK) TrOCMOAAPCHKOr0 TOBAPUCTBA, IO MOB’SI3aHI 13 CTBOPEHHSM,
JUSJIBHICTIO, YIIPABJIIHHAM Ta MPUIMHEHHSM JisJIbHOCTI IbOTO TOBAPHUCTBA,
pO3MISAAIOTECS  TOCHOJAPCHKMM  CYJIOM 32  MICHE3HAXO/KEHHSIM
rocroJapChbKOro TOBApUCTBA 3riIHO 3 E€IAUHUM JE€p)KaBHUM PEECTPOM
IOpUIMYHUX ~ OCi0, (IBUYHUX  OCIO-MIANPUEMIIIB Ta  TPOMAJCHKUX
dbopmyBanb» [140].

[. [1IBatika 3a3Hayae, 10 «peUaepu» 3MOXKYTh BUOpATH NOTPIOHUN Cy ]
HUIIXOM IepepeecTpaliii  MICIE3HAXO0PKEHHs Cy0’€KTa TI'OCIIOJaprOBaHHS
[239, ¢. 39]. Bapto mnoroauTuch 13 BKa3aHMM HaykoBlieM. BiamosiaHo,
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HEOOXIIHO BHECTU 3MIHM JI0O 3aKOHOJABCTBA BIJHOCHO 3a00pOHHM
nepepeectpatii abo po3risay CIpaBu 3a MICUEM 3HAXOJKEHHS OCHOBHOIL
YaCcTMHU MaiHa mianpueMctBa. Ha Hamry ayMKy, MO3WTHBHUM € T€, IO
BCTAHOBJIEHO BUKIIFOYHY MIiJCYAHICTH JJIsl pO3IJISIAY CIpaB, 0 BUHUKAIOTH 13
KOpNOpaTUBHUX BigHOCUH. [IpoTe MOLIIBHO MpomucaTH y 3aKOHOJABCTBI,
3okpeMa y uactuHi 6 crarti 30 ITIK VYkpainu: «...po3riasjgaroThes 3a
MICII€3HAXO/)KEHHSIM OCHOBHOI YaCTUHM MaiftHa IOpUIUYHOI 0coOm». Takox
BOXJMBUM € YHHUKHEHHSI BKa3iBKH: «3a MICHE3HAXOXKEHHSAM IOPUIUYHOL
0co0u 3riIHO 3 €AMHUM JEpP’KaBHUM PEECTPOM IOPUIUYHUX OCiI0, PizMuHMX
OCIO-MANPUEMIIIB Ta TPOMAJICHKUX (OPMYBaHb», OCKIIbKM BUHUKHE
MO>JIUBICTh 3JIOBXKHMBaHb 3 OOKYy «penaepi». «Peiaepu» MOXyTh MOJaTH
CIpaBy 3a OJHUM MicleM 3HaxojpkeHHs AT BiamoBigHO a0 €JIMHOTO
JEPKABHOTO PEECTPY HOPUAMYHUX 0CI0, (PI3UYHUX OCIO-MIANPUEMIIIB Ta
rpoMaJICbKuX (POpMyBaHb, a 3rOJIOM 3JIMCHUTU MEpEepeecTpalito, Ta MoJaTu
3 TUM CaMMM IPEAMETOM I1030BY a00 YaCTKOBO 3MIHMBIIM MO0 A0 1HIIOIO
Cyay, 3a HOBUM Micue3HaxokeHHssM AT. BianoBigHO, y CyaJiiB HE Mae
MO>JIMBOCTI TMOCTIHHO MEPEBIpATH MiCLE peecTpauii MiJNpUeEMCTBA Ta y
€JIPCP He MOXJIMBO BIACHIAKYBaTH CHpPaBU 3 OJHAKOBHUMHU CTOPOHAMHU Ta
OJIHAKOBUM TIPEJAMETOM CIIOPY, SIK1 y HAIIOMY BUNAAKY MOJAI0Th «peiaepu»
IU1sl BAOOPY MOTPiOHOTO JI HUX CYAY.

3akoHoMm BHeceHo 3miHu a0 ['K Ykpainu. 3okpema crarts 167
JOTIOBHEHA YACTUHOIO TPETHOIO, B SIKIM 3a3HAYEHO, 1110 M1l KOPIOPATUBHUMU
BIJIHOCMHAMM MAIOThCSl HA YBa3l BIIHOCUHHU, 1110 BAHUKAIOTh, 3MIHIOIOTHCS Ta
MPUITHHSIOTHCA 111010 KOPIOPATUBHUX TTpaB [43].

Ane 13 BHECEHHSIM 3MiH J0 3aKOHOJIAaBCTBA BIAMOBIIHO 10 ILOTO
3aKOHy, BCE III€ 3aJIMIIAIOTBCS CPepu, B SKUX HEIOCTATHBO YITKO
pO3MEXKOBaHA KOMIETEHIIS CYyJiB Ta TMIJICYJHICTh CHpPaB 1 1€ MOXE
BUKOPUCTOBYBATHUCS IiJl Yac MPOBEIAEHHS «peUaepchkux» artak. s toro,
o0 1boro He OyJj0 HEOOXITHO YITKO PO3MEKYBAaTU KOMIIETEHIIIIO CYIiB Ta
M1JICY IHICTh CITpaB.

Cyam 3arajbHOl HOPUCAMKIT PpO3TJIAJA0Th TPYAOBI CHOPU MIX
roCrnoJapChbKUM TOBApPUCTBOM 1 KOro KEPIBHUKOM IMpPO IOHOBJIEHHS Ha
po0oTi ab0 OCKap>XEHHS KEpIBHUKAMU T'OCIOJApChbKUX TOBApUCTB YU
YJICHAMU BUKOHABUYUX OPraHiB TOBAPUCTB, K1 YKJIAJIX 3 TUMU TOBAPUCTBAMU
TPYAOB1 JJOTOBOPH.

Ha wamy aymky, Hanpukiajg, y pasi SKIIO aKI[IOHEPIB 3BUIBHWIM 3
poGoth 1 1€ y MalOyTHbOMY TMOCHPHUSJIO NPUHHATTIO PIlIEHHS PO
NpUNUHEHHS AistibHOCTI AT 1 T.O., TO [0 cOpaBy CJiJ PO3rsgaTd y
rocrnojapcbkomy cyai. JlocaipkyBaHl BiJHOCMHHM € KOMILIEKCHUMM,
JOCTaTHLO CKJIAJIHUMM 1 MEepecIiayoTh myOiuHi iHTepecu. ToMmy HE0OXiaHO
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BHECTHU 3MIHM J0 3aKOHOJIABCTBA I0JI0 BUKJIOYHOI IMiJCYAHOCTI BKa3aHUX
CIIPaB roCIOJapCbKOMYy Cyy.

B. [llaxpaii 3a3Hauae, MmO NOPUUHITTA Ha3zBaHOro 3akoHy «lIpo
BHECEHHS 3MiH JI0 JCSIKUX 3aKOHOJABUYMX aKTIB YKpaiHW 11010 BUSHAYCHHS
MiJCYAHOCTI CMpaB 3 MUTaHb MPUBATU3ALII] Ta 3 KOPIOPATUBHUX CHOPIB» HE
BPETYJIIOBAJIO BiAMOBIIAIBLHOCTI 3a «PEUAEpCTBO», a BCTAHOBIICHHS JIUIIE
BUKJIFOUHOI MIJICYTHOCTI TaKUX CIpaB MPU3BEIO A0 JACAKOI 3MIHUM TaKTUKU
«pemaepiB» [238, ¢. 15]. HeoOXigHO MOTOJUTHUCH 13 Ha3BaHUM HAYKOBIIEM,
OCKIJIbKM B 3aKOHOJIABCTBI HE JOCTATHHO YITKO PO3MEKOBaHA MiJCYIHICTh
CIpaB TOCHOJAPCHKUM cyJaM. Y 3B’A3Ky 3 LUM, «peHaepu» MOKYThb
3MIHUBIIM CIOCOOM 1 Hajajai po3rJsjaTd CIpaBU y HEOOXIAHUX ISl HUX
cynax. Ha Hamy paymky, ajisl YCYHEHHSI TPOTQIWH, $KI MICTATBCS Y
3aKOHOJABCTBI, HEOOXIJIHO BHECTH 3MIHM Yy HAOpsSIMKy  pPO3IJISIY
KOPIOPATUBHUX CHpPaB TOCHOAAPCHKUM CYJOM 3a MICLE3HAXO0KEHHIM
OCHOBHOT YaCTUHM MaliHa MiNPUEMCTBA.

9.3V «lIpo AT» Bin 17 Bepecusa 2008 poky Ne 514—VI [135]. Onniero
13 HalcyTTeBIUX TPoOJeM, Ky nokiaukanuil Bupimmtu 3Y «Ilpo ATy, €
npobaeMa NpoTUIll «perIepCTBY» Ta 3aXMCTY IIpaBa BJIACHOCTI YYaCHUKIB
akiionepHux npasoBigHocuH. Ha Hamy nymky, 3Y «IIpo AT» mnotpelye
BHECEHHS 3MiH Ta AOOMNPALOBAHHSA JIJISl YCYHEHHS MPOTAJIMH.

10. 3akon Ykpainu «IIpo BHeceHnHst 3MiH 10 crarti 67 I['TIK Ykpainu
mo0 3abe3nedyeHHs no30By» Big 17 BepecHs 2008 poky Ne 513-VI. ¥V
cratrti 67 I'TIK Ykpainu (y pepakuii, mo agisiia Big 15.10.2008 poxy no
15.12.2017 poky), 3a3Hau€HO, 1[0 HE JIOMYCKAETHCS 3a0€3IECUCHHS MO30BY
HUISIXOM 3a00pOHM: MPOBOJUTU 3arajibHi 300pU akIiOHEPIB a00 y4YaCHUKIB
rocrnoJapCbKoro TOBAapUCTBA Ta NpPUAMATA HUMHU pINIEHHS;, HaJAaBaTu
E€MITEHTOM, PEECTPATOPOM, 30epirayeM, JENO3UTAPIEM PEECTP BJIACHUKIB
IMEHHHMX I[IHHUX TMamnepis, iH(OpMaLil0 MNpo akI[ioHEpiB ab0 yYaCHUKIB
rocrnoJapCcbKoro  TOBApUCTBA  JJIi  MPOBEACHHSA  3arajbHUX  300piB
TOBAPUCTBA;, Yy4YacTi aki[ioHEepiB a00 YYAaCHUKIB Yy 3arajbHuUX 300pax
TOBApPUCTBA, BUZHAUYECHHS MMPABOMOYHOCTI 3arajibHUX 300piB akiliOHEpiB abo
YYaCHHMKIB TOCMOIapChKOro ToBapucTaa [146].

11. 3akon Ykpainu «IIpo BHECEeHHs 3MiH JI0 JESIKMX 3aKOHOJAABUYMX
aKkTiB YKpaiHM IIOA0 MPOTUAIi MPOTUNPABHOMY TOTJMHAHHIO Ta
3axOIJIEHHIO mianpueMcTB» Bij 17 nucronanaa 2009 poky Ne 1720-1V [143].
BianoBigHo a0 nporo 3akony, BPY BHecna 3MiHM 10 TaKMX 3aKOHOJAaBYMX
aktiB Ykpainu: [TIK Vkpainu, [IIK Ykpainu, 3akony VYkpainu «IIpo
JEpKABHE PETYJIIOBAHHS PUHKY MIHHUX TmanepiB B YkpaiH» Big 30
#OBTHA 1996 poky Ne 448/96-BP Tta 3akony VYkpainu «llpo nepxkaBHY
peecTpanito IpUIUIHUX 0¢i0, QI3UYHUX OCIO-MIANPUEMIIIB Ta TPOMAJICHKUX
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dbopmyBaab» Big 15 TpaBas 2003 p. Ne755-1V. Lli 3MiHM TOBUHHI CHPHATH
00poTHOI PI3HUMU MTPABOBHUMHM, MPOLIECYyaTbHUMU, TEXHIYHUMU CIIOCOO0aMH 13
«pPENIEPCTBOM).

12. 3akon Ykpainu «IIpo BHECEeHHs 3MiH JI0 JIESIKMX 3aKOHOJABUYMX
aKkTiB YKpaiHU 10AO0 BIOCKOHAJIEHHSI MPABOBOTO PEryJIOBAHHS AISTIbHOCTI
opuAnIHUX 0oci0 Ta Gi3muyHMX oci0 - manpuemiiB» Big 10 KoOBTHA
2013 poxy Ne 642-VII [137]. Bkazanum HIIA BHeceHO 3MiHM 10
KK Vkpainu y 4yacTuHI BCTAHOBJICHHS BiJMOBIAQJIBHOCTI 32 MPOTUIIPABHE
3aBOJIO/IIHHS MallHOM MiANPUEMCTBA, YCTAHOBH, OpraHizaliii.

13. Ilpesunent Ykpainu nignucaB 3akoH Ykpainu «IIpo BHeceHHs
3MIH JI0 JESIKUX 3aKOHOJABUYMX aKTIB YKpaiHM W00 3aXUCTy IpaB
inBecTopiB» BiAg 7 kBiTHA 2015 poky Ne 289—VIII [141], axuii 3a BUHATKOM
OKpEMHUX TOJI0KeHb HaOpaB uumHHOCTI 1 TpaBHs 2016 poky. MeTtoro
BKa3aHOro 3akoHy € 3pooutu AT npuBabJUBUMU Ji iHBECTYBaHHs. Xoua 3
iHImoro OOKy, y HOBIM HAyKOBIi JiTeparypi BKa3yeTbCs, IO HA ChOTOJHI
YKpaiHChKI MIJNPUEMIII CTPIMKO BTpadyarOTh KamiTajau, TOJI K 3aHUKECHUM
KypC TpHUBHI CHOpHSi€ 1HBECTYBAHHIO TpOIICH 1HO3EMHUMM KOMIIAHISIMHU,
3okpema THK [56, c. 118]. ToMmy MOXJIMBO IOJIOBHOIO METOK 3aKOHY € HE
CTIJIKM CHPUSHHS 3QIyYEHHIO 1HO3EMHUX I1HBECTHLINA dYepe3 peani3ailito
€KOHOMIYHUX MEXaHi3MIB MEHE)KMEHTY, a CKUIbKM 4Yepe3 3axuCT Bij
MPOTHUIIPABHUX TOCATaHb BHYTPIIIHLOrO KepiBHULTBA AT Ta CTOPOHHIX
«pensepiBy.

IuBecTtyBanHs y  JisuibHiCTH AT 31IACHIOETBCS HAa  OCHOBI
KOPIIOpAaTUBHOI (hOpMU iHBECTYBaHHS, sIKa Mepeadadac: - BKIaJaHHs KOINTIB
B akiii abo 4YacTKM y CTaTyTHOMY KamiTajl rOCHOJapChbKUX TOBAPUCTB; -
BKJIQJIaHHS KOWITIB B akiiii 00’ €AHaHb MiAMPUEMCTB; - BKJIAJaHHS KOIITIB Y
MaiiHO AT - y4aCHUKIB XOJIIUHIOBO1 KoMmaHii. [I[peamMeTomM nux 10roBopis €
iHBeCTUIIT — MalHO a00 TrpoIIOBI KOIITHM YU HEMaTepiajabHi aKTUBHU, SKI
BKJIQJAI0ThCS B aKIlil Y4 MAaiHO KOPIOPATUBHUX CyO’€KTIB TOCHO aprOBaHHs
[63, c. 115]. Omxe, Oyap-aKe TOCUIICHHS 3aXHCTy IHTEPECIB aKI[IOHEPIB
(HaBITb MIHOPUTAPHMX) CHPUATUME MiJBUILECHHIO 1HBECTULIMHOrO KJiMaTy
K B okpeMo B3sitomy AT, Tak i B 1epkaBi B LILJIOMY.

[TinBumennss Bumor a0 ITAT nmocwiuth 3axucT mpaB MIHOPUTAPHUX
iHBeCTOpiB B YKpaiHi 1 CyTT€BO HAOJMU3UTh YKpaiHy A0 BUKOHAHHS BUMOT
Yroau npo acomiamito Mixk VYkpaiHoro Ta €C. Y BkazaHomy 3akoHi
nependayeHo BHeceHHsS 3MIH g0 3Y «IIpo AT» [135] B uyacTuHi
BPETYJIIOBAHHS BBEICHHS IHCTUTYTY «HE3QJICKHUX JUPEKTOPIBY, AKI
MPEJCTABIATUMYTh 1HTepecu MiHoputapHux akiioHepiB y IIAT [142]. Ha
Hallly JAYMKY, 1€ HOBOBBEICHHS € IO3UTHMBHUM, OCKIJIBKM MIHOPHUTApHI
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aKI[lOHepU Temep MaTUMYTh TMPEACTABHUKA JUIS 3aXHUCTY CBOIX 3aKOHHUX
npaB Ta IHTEPECIB.

Bkazanum 3akoHoM BHeceHO 3MiHHM 10 ctarTi 8 3Y «lIpo AT» momo
BCTAHOBJIEHHSI JIJI1 EMICIMHMX LIHHUX Hamnepis, MO NepeOdyBarOTh B 00Iiry Ha
boHgoBUX OipkaX, Kypcy — SIK CEpelHiil OIpKOBUM KypC TaKUX ILIHHUX
narnepiB Ha BiAMoBiAHINA (QOHIOBIN Oipki, po3paxoBaHUil TaKOK (HOHIOBOIO
Oip>Ker0 3a OCTaHHI TpU Micsll iX 00iry, MO NepeayroTh AHIO, CTAHOM Ha
SKUW BU3HAYAETHCS PUHKOBA BApTICTh TakuX LiHHUX mamnepiB [141]. Takum
YUHOM, BKa3aHE HOBOBBEJEHHS YHEMOXJIHUBUThL  HEA0OPOCOBICHUM
MOKYTISAM 3aHMXKYBAaTH I[iHY akiliii Ta 3a0e3MeYnTh MPaBO BUKYIY akKiliil 3a
CITpaBEIJIUBOIO 11HOIO.

Takox, BHeceHO 3MiHM 10 crtarTi 68 3Y «IIpo AT» [135] mono
NEepeNiKy IMiJICTaB, BHACHIJIOK SIKUX aKI[IOHEpU MarTh IPaBO BUMAaratu
3niiicHEHHs 000B’ 13Kk0BOr0 BUKYITy AT iX aKiiiid, sIKIo BOHU MPOrojiocyBalivd
MPOTH HAJAaHHS 3r0JAM HA BUMHEHHS TOBAPHMCTBOM 3HAYHUX MPABOYMHIB, Y
TOMY 4YHCIlI PO TMOMNEpPEeAHE HAJAHHS 3rO0JAM HAa BYMHEHHS 3HAYHOIO
MpaBOYMHY Ta MPOTHU HAJAHHS 3T0JM Ha BUMHEHHSI TOBAPUCTBOM ITPABOUUHY,
[0JI0 SIKOTO € 3aiHTepecoBaHiCTh. Ha Hamry AyMmKy, 1€ TaKOXK MO3UTHBHE
HOBOBBEJICHHS, OCKIJIbKM Y BUMAJIKY, SIKIO aKIIOHEPU HE MOTOKYIOTHCS 13
YKJIQJIEHHSIM TOBApUCTBOM 3HAYHUX IMPABOYMHIB, TO B TakoMy BuUnaiaky AT
3000B’s13aHe 3JIMCHUTH BUKYII aKlii, sIKi HaJle’)kaTh BKAa3aHUM aKliOHEpaM
[218, c. 210-212].

HeoOxigHo 3a3HauuTH, MO B YKpaiHi HEOOXITHO YJOCKOHAIUTH
KOpIOpPAaTUBHE YMPABJIiHHS BiANOBiAHO a0 BuMmor €C Ta BIANOBIIHO 0
3aKOHOJABCTBA IMPO 3aXHUCT EKOHOMIYHOI KOHKypeHuii. [le crocyeThes
30Kpema Ail, CupsIMOBAHUX HA OOpPOTHOY 13 MOCSATAHHSAMM Ha MiANPUEMCTBA
(«peliiepcTBOM»),  OCKITBKM B YKpaiHi  HEJOCTaTHbO  PO3BUHEHA
KOpIopaTuBHa KyjnbTypa [222, ¢. 116]. BHacHigok 0CTaHHBLOI'O 3HMXKYEThCS
iHBecTHIlIliHA TPUBAOJIMBICTh JEPKABU Ta 3aBAAIOTHCA 30UTKU JIEPHKABHOMY
OIOJKETYy. A 1€ € 3HAaYHMM HEraTUBOM, OCKUIbKM MNpUAOAHHS akIid €
BOKJIMBUM CIIOCOOOM KOpPHOPATUBHOT (OPMU I1HBECTHUIIIMHOT isJIBHOCTI,
3aTpeOyBaHoi 1 momMpeHoi y OaratboX KpaiHax cBity [63]. Y Crparerii
BKa3aHO, 110 3aX0JaMM, HEOOX1THUMHU JIJI1 YJIOCKOHAJICHHSI KOPIMOPATUBHOIO
yOpaBiHHA, € HAaCTyNHi: MiJBUIIEHHS PiBHSI MPO30POCTI iSUIBHOCTI
Cy0’€KTIB TOCHOJApPIOBAaHHS, Y3TOJKEHHSI 1HTEPECIiB KEpIBHUIITBA Ta
CyO’€KTIB yIpaBjiHHA O00’€KTaMM JEpPKaBHOI BJIACHOCTI, CTBOPEHHS
HarJSIIOBUX paja 'y cyO0’€KTax TOCMOJaproBaHHS Ta BBEACHHS J10 CKJIamy
TaKUX paJi He3aJIeKHUX TUPEKTOpIB [195].

14. Bapto 3ayBaxkutu, mo 2 nucronaga 2016 poky HaOpaB YMHHOCTI
3akoH Ykpainu «IIpo BHeCeHHS 3MiH A0 JEIKUX 3aKOHOJABUMX aKTiB

22



YKkpaiHu 1010 BJOCKOHAJICHHSI JIEPKABHOI peecTpallii mpaB Ha HEPYXOME
MaiHO Ta 3aXMCTY MpaB BIacHOCTI» Bijx 6 xoBTHA 2016 poky Ne 1666-VIII
[139], skuii oTpumaB Ha3By — Awutupeiaepcekuil. Ille m0 npuidHATTA
BKa3aHOI'0 3aKOHY BYEHI Ta MPAKTHUKA OOTrOBOPIOBAIA 3MiHU, OMUCYIOUYU
HOro MO3UTHBHI Ta HEraTuBHI acnekTu. Onpasy micias WOoro NpUUHATTS —
00roBOpeHHs OYyJ0 IPOJOBKEHO, Ta BHUOKPEMJIEHO OCHOBHI IUISIXH, SIKi
MOXYTh BUKOPHUCTOBYBATH MPEICTAaBHUKHU CyO’€KTIB TOCMOJAPIOBAHHS IMPU
3aXMCTI BijJ MOCsAraHb Ha iX KOPMOpAaTHBHI MpaBa Ta MaiHO. BiamoBigHo 10
[TosicHIOBaNIbHOT 3aMKMCKHA, METOK) BKAa3aHOTO 3aKOHY € 3a0e3nedyeHHs
3aXUCTy MPaB BJIACHOCTI, EKOHOMIYHUX IHTEPECIB IPOMAJISIH Ta IHBECTOPIB, a
TAaKOK 3MEHIIEHHS PU3MKIB HE3aKOHHOTO 3aBOJIOAIHHSA MaiHOM. Bkazanuii
3aKOH OyJ0 po3po0JeHO Uil 3axXUCTy M[paB BJIACHOCTI MiJ  4ac
peecTpaliiHux Jiif, TOCWJIEHHS aJAMIHICTPATUBHOI Ta KPUMIHAIBHOL
BIJIMOBIIAIBHOCTI CyO’€KTIB pEECTpALIMHUX 1, YYaCHUKIB HE3aKOHHOI
3moBU. I[lepmmii 3actynHuk MinHictepcTBa roctuiii Ykpainu I1. Mopos
3a3Hayae, 110 y TICHIM criBmpaili 3 O13HECOM 3A1MCHUIM TPYHTOBHUM aHai3
CXEM, 10 ChOTOAHI 3aCTOCOBYIOTh «peijepu», Ta 3aNpONOHYBAIA IMAKET
HOBOBBEJICHb, 1110 YHEMOKJIMBIIIOIOTh 3aCTOCYBAHHS 3JI0YMHHUX AJITOPUTMIB
[109]. JlokymeHTOM mniepedadyeHO0 KOMITIEKCHUM MIJIXIJT 10 BIOCKOHAJICHHS
CUCTEMHU JIep)KaBHOI peecTpallii mpaB Ha Hepyxome maiHo [129]. 3akoHoM
Ykpainn «IIpo BHeCEHHS 3MIH J0 JESIKMX 3aKOHOJABUMX AaKTiB YKpaiHH
I0JI0 BAOCKOHAJICHHS JI€P’KABHOI peecTpallii mpaB Ha HEpyXOMe MaiHO Ta
3aXHUCTy TIpaB BJIACHOCTI» BHeceHO 3MiHM Yy Koxaeke VYkpainu mpo
aIMIHICTpaTUBHI TpaBonopyiieHHs, KpumiHaibHUNA KOJEKC YKpaiHwy,
[uBinbHUA KoJaeke YKpaiHnu, 3akoH Ykpainu «IIpo nepkaBHy peecTpailito
pedoBux npas» Bia 1 nunns 2004 poky Ne 1952-VI, 3V «lIpo nepxxaBHy
peectpaiiito ppuauuHux ocido» Big 15 tpaBusa 2003 poky Ne 755-1V, 3akon
VYkpainu «IIpo enexktponnuii nudposuit nianuc» Big 22 tpaBHs 2003 poky
Neo 852-VI, 3V «IIpo I'T» ta iami [190, c. 40].

BapTto 3BepHyTHM yBary Ha Taki OCHOBHI NOJIOKEHHS 3aKOHY YKpaiHu
«IIpo BHeceHHS 3MiH [0 JAESKUX 3aKOHOJABUMX akKTIB YKpaiHW WI0JI0
BJIOCKOHAJIEHHS JIEP>KaBHOI peecTpallii MpaB Ha HEPYXOME MAHO Ta 3aXUCTY
MpaB BJIACHOCTI», SIKI CIOPUSIIOTH CyO’€KTaM TOCIHOJapIOBAHHS MPU 3aXHUCTI
BIJI ITOCSITAHb HA iX KOPIIOpPaTUBHI MpaBa Ta MaiftHO:

1. 3akonoMm Ykpainu «IIpo BHECEHHs 3MIH 10 JAE€SKUX 3aKOHOJABUMX
aKkTiB YKpaiHd 110J0 BJOCKOHAJCHHS JIEpKABHOI peecTpailii MmpaB Ha
HEPYXOME MaWHO Ta 3aXMCTy IpaB BJIAacCHOCTI» BHeceHOo 3MiHM y 3V «IIpo
Jep)KaBHY peecTpaiito pedoBux mpaB» [151], 30kpema BH3HAYEHO, IO
Jep>KaBHUI peecTpaTop MpHU MPOBEICHHI IepKaBHOI peecTpallii 000B’A3KOBO
BUKOPUCTOBYE BiIOMOCTI JlepaBHOro 3€MEJIbHOr0 Kajaactpy, €IMHOro
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peecTpy J03BIIbHUX JOKYMEHTIB (BUKOHAHHSI MiATOTOBYMX Ta OyAiBEIbHUX
poOiIT, 3aCBiAUEHHS NMPUKUHSITTSA B €KCIUTyaTallit0 3aKiHUeHUX OYyAiBHUIITBOM
00’ekTiB Ta iH.) Ta €J[PCP.

Ha namy nymky, BKa3zaHi 3MiHM € aKTyaJbHUMM, TOMY 110 0COOM, SIKi
MOJAI0Th HEMNpaBJWBI BIJIOMOCTI peecTpaTopy He OyIyTh MaTu 3MOru
HE3aKOHHO 3aBOJIOJIITU MAaWHOM Ta KOPIOpPAaTUBHUMH TIpaBa Cy0O’€KTa
rOCIIOJIapIOBaHHsA, OCKIJIbKM JIJII OCTaHHBOIO BCTAHOBJEHO OOOB’S30K
BUKOPUCTOBYBATH BigoMocTi 13 JlepKaBHOro 3eMENbHOr0 KajaacTpy,
€1MHOro peectpy 103BUIbHUX NJ0KyMeHTIB Ta €J[PCP.

2. 3akoHoM Ykpainu «lIpo BHECEHHSs 3MiH 10 JESKUX 3aKOHOIaBUUX
aKkTiB YKpaiHW 11010 BJIOCKOHAJEHHS JEpXKaBHOI peecTpailii mpaB Ha
HEpyXOM€ MalHO Ta 3aXMCTy MpaB BIACHOCTI» BU3HAYEHO, 110 peeCTpalliiiti
Jii Ha MiACTaBl pIlIEHb CYJIB MPOBOJASTHCS BUKJIIOYHO HA MiACTaBl pIllIEHb,
OTPUMAHUX Yy pe3yJibTari iHQopMailiiiHoi B3aemoii JlepkaBHOrO peecTpy
npa ta €JIPCP, 6e3 nojaHHs BiANOBIAHOT 3asBU 3asBHUKOM [152].

BBaxkaemo, mo BKa3zaHi 3MIHM € IIO3UTUBHUMH, OCKUIBKHA BJIACHHUKAM
MaiiHa He MOTPIOHO CaMOCTIMHO 3BEPTATUCH JO0 PEECTPATOPIB /1JIi BHECEHHS
BIJOMOCTEH 110J10 HAOYTTsA, 3MiHM a00 NPUIMHEHHS PEYOBUX IIpaB Ha
HEPYXOME MaiHO, OOTSEHb TaKUX MpaB Ta CIUIAYyBaTH BiJAMOBIIHUINA
aaMminicTpatuBHUK 30ip. TakoX BKa3aHI 3MIHM 3axUIIAIOTh CYO’€KTIB
rocroIaprOBaHHs BiJl BUKOPUCTAHHS «peiepamMm» MiIpoOJIeHUX PIlIEHb.

3 uporo npuoay M. CaeHko 3a3Hauyae, 10 JEAKI CyJOBI PIILICHHS
(MOB’si3aHi 13 TPaBOM BJIACHOCTI HA HEPYXOMICTh) BiJICYTHI y BKa3aHOMY
peecTpi mpoTAroM KiJIbKOX PokKiB [27]. BapTo moroguTuch i3 BKa3zaHUM
NPaKTUKOM Ta TMepeadayuTd Yy 3aKOHOJABCTBI BiAMOBIJAIBHICTH 34
HEHAJICKHE BUKOHAHHS TOCAJ0BUX OOOB’SI3KIB MpPEACTABHUKAMU CYHAIB Y
YaCTUHI HEBHECEHHS a00 3a YMMCHE 3aTATCyBAaHHS 13 BHECEHHSIM pIIICHb Y
€J1PCP.

Bkazane HOBOBBEJECHHS CHPUYMHUTH MEPEIIKOAN «peiepam» Mpu
BUMHEHHI MOCSITaHb Ha MalHO CyO0’€KTIB TOCIOJApPIOBAHHS, 30KpemMa Ipu
BUKOPUCTAHHI MOiApOOJIEHUX CYJOBUX PpIlIEHb Ta MpU 3AIHMCHEHHI
peecTpaniinux niii Ha miacrtaBi Takux. [Ipore, Ha Hamly AYMKY, TaKOX
peectparopaM HEOOXiHO 3iaikcHioBaTH mnepeBipky y €JIPCP  momo
HAsBHOCTI yXBaJl TPO BIAKPUTTS TNPOBAIKEHHS Yy paloHHUX abo
anessiHUX CyJ1aX MO BKa3aHIi CIpaBi 3a HOMEPOM CIIpaBH, ad0 3a Ha3BOKO
cy0’ekta rocnoaaptoBaHHda. HeoOxigHo He 3a0yBartu, 0 MPEICTABHUKU
cy0’ekTa rocrnojaproBaHHs MarOTh MPaBO MNEPETNIIHYTU PIIIEHHA Cyay 3a
HOBOBUSIBJICHUMU OOCTaBUHAMHK a00 OCKApKUTH MOTO B anessiliiiHOMY CY/Ii,
MIPOJIOBKUBIIM CTPOKH JIJIs TP/’ IBJICHHS amnesIiiHOT CKapru.

24



3akoHoM Ykpainn «IIpo BHECEHHs 3MIH JO JESIKHX 3aKOHOJABUYMX
aKTiB YKpaiHU 110JI0 BIOCKOHAJCHHS JEpXKaBHOI peecTparlii mpaB Ha
HEPYXOME MAailHO Ta 3axUCTy IMPaB BJIACHOCTI» BHECEHO 3MIHM W00
HOTapiaJIbHOrO 3aCBIIYEHHSI COPABXKHOCTI MIJMUCY: HA 3asBl MpPO BUXIiJ 13
TOBApUCTBA, Ha PIIICHHI 100 BHECEHHS 3MIH J0 BiJOMOCTEH TIpo
IOpUANYHY 0CO0y, HA YCTAaHOBUOMY JOKYMEHTI, NEpPEJaBaJibHOMY aKTi Ta
po3noauibuoMy OanaHci opuauyHoi ocodbu Ta iH. (3Y «IIpo nepxkaBHy
peecTpaliro pUANIHUX ocion» [153].

BBakaeMo, 1110 HOTapiajJibHE IIOCBIJIUECHHS IMIANKCY Ha JOKYMEHTax
HAJaAyTh MOXJIMBICTh CY0’€KTaM rOCHOJAPIOBAHHS 3aXUCTUTH 1X BJIACHICTh
Ta KOPIOpPaTUBHI MpaBa BiJl «PEUAECPCHKUX TMOCATAHB», OCKILIBKM 0co0a
MOBMHHA 3 ABUTUCH JI0 HOTapiyca ocobucto. Il1 BuMora poOUTH
oprasizauiiHo-npaBoBy Qgopmy AT cxo0xko010 13 OpraHizaiiiiHO-IPaBOBOIO
dopmoro TOB, Tomy 1o y mnepuioMy BHUIAAKY YCTAaHOBYI JOKYMEHTH
3MIHIOIOTHCS HA OCHOBI1 PillIEHHS 3arajibHUX 300piB aKI[IOHEPIB, KOJIU FOJIOCH
MiIpaxoBYIOTHCS 3a MPUHILIMIIOM «OJIHA aKllisl — OJHMH TOJIOCY», a B IPYroMy
BUIAJIKy MailHOBI mpaBa ydyacHukiB TOB 3axulieHi moJioxKEHHIMU CTaTyTy,
B SKOMY MoOXke OyTdH IpomnucaHa oOOOB’SI3KOBa 0OCOOMCTa MPUCYTHICTH
MEBHOT0 YyYacHMKa abo YCiX pa3oM MpU BHECEHHI 3MiH PEECTPATOPOM.
Takox, npu yTBOPEHHI BEJIMKOT0 00’€/IHAHHS BUIIMX HABYAJIBHUX 3aKJIa1iB
MPOMNOHY€EThCS BUKopucToByBaTH (hopmy TOB 3 mepenbadeHHs M y HOro
CTaTyTi MOJIOKEHb, 10 MPU YXBAJICHHI CTpATEriyHUX MUTaHb 3 OpraHizaiii
JisJIbHOCTI ycboro Benukoro BH3 uuM HaBuYanmbHOro KOMILIEKCY, MOTpiOHA
OJHOTOJIOCHICTh a00 KBamiikoBaHa OIIBIIICTh. SIKIIO Ii cTpaTeriyHi
NUTAHHA 3aKpINUTH Yy CTAaTyTi, a TaKOX BKa3aTH, IO BHECEHHS 3MIH JI0
CTaTyTy MOXJIMBI JIMIIE TICAs 3rFOoAM YCiX YYacHUKIB, — TO 3arposa
«peiniepcTBay Tak caMo SK 1 3arpo3a MailHOBUM IpaBaM yYaCHHUKIB JAHOTO
TOB wmaibke yHeMOXIUBMOETHCS [S5, c.289]. TyT pi3Huusg y TOMYy, IO
aKI[loHEp 3 ABJSETHCS OCOOMCTO HE JO JACP)KaBHOIO peecTpaTopa, a Jo
HoTapiyca, 1 popma AT He 3miHOeThCcS HA TOB un iHITY OiNBIN 3aXUINCHY
BiJl «penepcTBa» opraizaniiHo-npaBoBY hopmy cyO’€KTIB
rocriogaptoBanHHsi. ToMy ciig  3ampomoHyBaTM  BHECTM 3MIHM 10
3aKOHOJJABCTBA 110710 000B’I3KOBOTO HOTAp1albHOIO MOCBIIYEHHS IMiANKCIB:
3aCHOBHUKIB HA YCTAaHOBYMX JOKYMEHTAaX $K MpPU 3aCHYBaHHI, TaK 1
JKBIJALIT cy0’€KTa TOCHOIAPIOBAHHS; TOJIOBU, CEKpETAapsi, YUHaCHUKIB 300piB
Ha IPOTOKOJI Ta YCTAaHOBUMX JIOKYMEHTAax MiCJii BHECEHHS 3MiH /10 HHX;
0ci0, Kl Bi3ylOTh PIILIEHHS OpraHy.

3. 3akonoM Ykpainu «IIpo BHECEHHs 3MIH /10 I€SKUX 3aKOHOJABUMX
aKkTiB YKpaiHM 100 BJOCKOHAJCHHS JIEPKABHOI peEeCTpailii MmpaB Ha
HEPYXOME MaiHO Ta 3axXUCTy MPaB BJIACHOCTI» BHECEHO HACTYIHI 3MIHU Y
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3V «IlIpo nepxxaBHY peecTpaliito 1opuandyHux ocio» ta'y 3V «llIpo nepxaBHY
peecTpalliro  peyoBUX IIpaB»: IMepeadadeHo KOHTPOJIb 3a JisJIbHICTIO,
IUISIXOM TMOCTIHHOIO MOHITOPUHTY 3aKOHHOCTI PEECTpaliiHUX I 11010
HEPYXOMOCTI Ta CyO’€KTIB TrOCHOJApPIOBaHHS B €IUHOMY JEpKaBHOMY
peecTpi, 3 METOI BUSBJEHHA TNOPYWIEHb TMOPAAKY TpU 3AiHCHEHHI
peecTpailii, IKUi MPoBOAUTh MiHICTEPCTBO IOCTULIIT Y KpaiHHU.

BBakxaeMo MO3UTHBHUMHM Ta MIATPUMYEMO BHECEHHSI BKa3aHMX 3MIH Y
3aKOHOJABCTBO, OCKUIBKM Yy CYO’€KTIB T'OCHOJApPIOBAHHSA  HAasIBHUM
JOJATKOBUM 3aXUCT B1JI HE3AKOHHMX JI1 peeCTpaTOPIB.

4. Takox 3akoHoM Ykpainum «IIpo BHeceHHs 3MiIH J0 MACAKUX
3aKOHOJABUYMX aKTIB YKpaiHU I1110J10 BJIOCKOHAJICHHS JE€p>KaBHOI peecTparii
paB Ha HEPYXOME MAWHO Ta 3aXUCTy MpaB BJIACHOCTI» BIAMIHEHO MPUHIIUI
€KCTepUTOPIATBLHOCTI, 30KpeMa BHECEHO 3MiHM Yy 3akoH Ykpainu «lIpo
JEpKABHY PEECTpaLil0 IOPUANIHUX 0CI0», BIAMOBIAHO J0 SKUX JAEprKaBHA
peecTpallisi IpOBOJIUTHCS B Mexkax o0acTti Ta M. Kuega.

BBaxkxaeMo TMO3UTMBHUMM Ha3BaHI 3MiHH, OCKIJBKH MPOBEJCHHS
JEpPKaBHOT peecTpallii B Mexax oOjacti OyAe CHPUYMHATH MEPELIKOIN
«peiaepam» i3 iHIKX 00JacTEW BHOCUTU 3MIHU y PEECTP MOAO0 HAOYTTH,
3MiHM 200 MPUNUHEHHS PEYOBUX MPAB HA HEPYXOME MAMHO, OOTSIKEHb TAKUX
npas.

A. Mo4aHOB 3a3Ha4yuB, 110 3aBASKHA MPUHIUITY €KCTEPUTOPIaTbHOCTI
y BIJJaJ€HUX HACEJICHUX IyHKTaX HE3aKOHHO PEECTPYBAJIMCS MpaBa Ha
HEepyXoMmicTb uM Oi3HeC Ha MiJAcTaBHUX o0ci0. BigganeHicTh Takux
peecTpaTopiB CYTTEBO YCKJIaHIOBAJIA MPOLIEC 3aXUCTy OI3HECY Bij peiepin
[108].

5. 3akoHom Ykpainu «IIpo BHECEHHs 3MiH J0 JAESKUX 3aKOHOAABUUX
aKkTiB YKpalHW W00 BJIOCKOHAJIEHHS JEpPXKABHOI peecTpailii mpaB Ha
HEpPYXOME MalHO Ta 3aXMUCTy IpaB BJIACHOCTI» BHeceHO 3MiHM y 3Y «lIpo
JEpPKaBHY pEECTpallil0 pPEYOBUX MpaBy», 30KpeMa 3a3HAYEHO, L0 MpHU
BUSIBJICHHI HEBIJMOBIAHOCTI y JlepxkaBHOMY peecTpi Ta y JOKYMEHTax,
NPIOPUTET HAJAIOTH BIJOMOCTSM, Ha MiJCTaBl SIKUX MPOBEJCHI peecTpalliitHi
nii. Ha Hamy gymkKy, e MOXE YCKIAQJHUTUA MPOUEAYPY 3aXUCTy IMpaB
cy0’€KTIB TOCMHOIAPIOBAHHSI.

[To3uTMBHUI XapakTep MarOTh 3MiHU IIOAO HaJaHHA 3a OaXaHHSIM
3asBHMKA BUIMKMCKUA Ta BUTATY 3 JIep>KaBHOTO pPEECTPY MpaB y TMarepoBiid
dbopmi 3 MPOCTABICHHSM IMIAMKMCY Ta TMEYATKU JIEPKABHOTO peecTpaTopa
[153], [151], ockinbku y pa3i BHUABJCHHS HEBIAMOBIIHOCTI B CYJOBOMY
MOPSJIKY MPEACTaBHUKKA Cy0’€KTa TOCIOJApPIOBAHHSA 3MOXKYTh MHPEJ IBUTU
MUCbMOBUIM  JIOKYMEHT 13 TMPOCTaBIE€HUM IMIAMUCOM Ta TEYATKOK
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JIepKaBHOIr0 peectpaTopa. BkazaHuii 1oOKyMeHT Oy A€ HaJ€KHUM IMMHUCbMOBUM
JOKa30M.

6. 3akoHoM YkpaiHnu «IIpo BHECEHHs 3MIH /10 I€SKUX 3aKOHOJABUMX
aKkTiB YKpaiHM 100 BJOCKOHAJCHHS JIEpKABHOI peecTpailii MmpaB Ha
HEpPYXOME MaWHO Ta 3aXMCTy IpaB BJIACHOCTI» BHeceHO 3MiHM y 3Y «IIpo
JI€pKaBHY PEECTpALIil0 PEYOBMX IPaB» 11010 3YIIMHEHHS peeCTpaliiiHuX Jii
Ha IIiJICTaBl 3asBU BJACHUKA 00’€KTa HEPYXOMOI'0 MaiiHa mpo 3a00pOHY
BUMHEHHS BKa3zaHWX Jiil. TakoX BKa3aHMM 3aKOHOM BHECEHO 3MiHHM 00
BITHOBJICHHS BIONOBIAHMX Ol HaA IIACTaBl 3asBM BJACHUKA, IO €
MO3UTUBHUMH, OCKIJIBKHM J10 HaOpaHHS PIMICHHSIM Cyay Mpo 3a00poHY
BUMHEHHS pPEECTpaliiHUX i 3aKOHHOI CWJIM, CyO’€KTH TOCIOJApIOBaHHS
3MOXXYTh 3yIWHUTH TPOBEJACHHS BKa3aHUX [ii, MIIIXOM II0Jayi 3asBH
peectparopy.

7.  3axoHoM Ykpainu «IIpo BHECEHHS 3MiH JI0 JEIKHUX 3aKOHOIaBUMX
aKkTiB YKpaiHM 1100 BJOCKOHAJCHHS JIEpKABHOI pEeCTpailii mpaB Ha
HEPYXOME MaWHO Ta 3aXMCTy IpaB BIACHOCTI» BHeceHOo 3MiHM y 3V «IIpo
JEpKaBHY PEECTpallil0 PEYOBUX IpaB» MO0 HEBIJIKIAAHOTO MOBIAOMIICHHS
peecTpaTopoM BIaCHMKA 00’ €KTa PO BiAHOBIICHHS peECTpaLiiHUX 1M, 110 €
NO3UTUBHUMU, OCKIJIBKM OJHHMM 13 3aco0iB 3aXMCTy MaWHOBUX IMpaB Bij
«peuepChKUX 3aXOIJICHbY € TTOBIJIOMJICHHS BJIACHUKIB MPO NEpEpeecTpaliiro
npaB. SKio «peraepu» MOAAIOTh PEECTPATOPY PILIEHHS MPO CKACyBaHHS
3a00pOHM BUMHEHHS pEECTpaliHUX i, TO BJIACHUK MaiiHA 3MOXKeE
3YNUHUTHU MPOBEJACHHS BKa3aHUX JIii.

ITpu upomy, sik 3a3Havae C. XKiniu: « /{19 onepaTMBHOro MOBIIOMIICHHS
peecTpatop TMOBUHEH BHUKOPUCTATH  TEJIEKOMYHIKAIIMHI ~ TEXHOJIOTII:
€JIEKTPOHHY moiTy, TenedoH, Gakcy [27]. BapTo nmoroauTuck i3 BKazaHUM
IOPUCTOM, OCKUJIBKHU 32 JOTIOMOTOI0 CYYaCHUX TEXHOJIOTIH PeeCTpaTop 3MOXKE
HEBIIKIQJIHO TOBIIOMUTH Cy0’€KTa TOCMOJAPIOBAaHHS TMPO BUMHEHHS
HE3aKOHHUX JIi# 1110/10 MaliHa Ta KOPIIOPATUBHUX ITPaB.

Takox 3akoHoM Ykpainu «lIIpo BHeceHHS 3MiH [0 JEIKHX
3aKOHO/IABYMX AKTIB YKpaiHU II0J0 BIOCKOHAJEHHS JAEpP>KaBHOI peecTparii
npaB Ha HEPYXOME MaiHO Ta 3aXUCTY MpPaB BJIACHOCTI» BHECEHO 3MiHU y 3Y
«IIpo  nepxkaBHY peecTpaiifo peyoBUX IIpaB» IIOJAO0  MPUUHSITTA
peecTpaTopoM PpillIEeHHS TMPO BIJAHOBJCHHS pEECTpAIlifHUX i, SKIIO
BJIACHUKOM IIIiCJIsl MOJAHHS 3asBU MPO 3a00pOHY BUMHEHHS BKa3aHUX [IIi
npotarom 10 poGoyux [JHIB, HE IMOJAHO pPIIIEHHS Cyay, W0 HaOpajo
3aKOHHO1 cwid. PimeHHst cyqay abo 3asiBa BJaCHHUKA 00’ €KTa HEPYXOMOIO
MailHa Mpo 3a00pOHY BYMHEHHS PEECTPALMHUX [ PEECTPYEThCA Y
JlepxaBHOMY peecTpi mpaB [153].
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Bka3zani 3MiHM HOCSITH MO3UTUBHUN XapaKTEP, OCKUIBKH JI0 3asBU PO
3a00pOHY BYMHEHHS PEECTpALIMHUX [ MOBMHHO OYTH 0O0OB’S3KOBO
J0oJy4deHe pilieHHs cyay. Lle Moxke cnpuuuHUTH IS «peiiepiB» HEraTUBHI
HACJIIKK, OCKIJIbKH, IMOJABIIM HEMpPaBAWBI BIIOMOCTI peeCTpaTopy IOJ0
BJIACHOCTI HA MaiHO, BOHM HE 3MOXYTb JOJYUYMTH BIJAMOBIJAHE PIlICHHS
Cyy.

3akoHoM Ykpainum «IIpo BHECEHHS 3MiH J0 JACSKHX 3aKOHOJAABUMX
aKkTiB YKpalHW 11010 BJOCKOHAJEHHS JEp>KaBHOI peecTpailii mpaB Ha
HEPYXOME MaWHO Ta 3axUCTy MpaB BJIACHOCTI» TaKOX MepeadadeHo
HEBIJIKJIQJHE  TOBIJIOMJICHHS  BJIACHUKA  PEECTPATOPOM Y  BUIAJKY
MOJAHHS/OTPUMAHHS 3asBU HA MPOBEICHHS peecTpauiiHuX Al 1moA0 Horo
Mmaitna [151].

Ha wnamy aymky, 3anpornoHOBaHa MpaBOBa HOpPMa € MO3UTHUBHOIO,
OCKUJIBKA CYO’€KT ToOcCIojapioBaHHs Oyje HEBIJIKIaAHO TOBiAOMIICHUN
peecTpaTopoM PO BYMHEHHSA OyJb-sKMX JAid 1mojJo0 MakHa Ta
KOPIOPATUBHUX TpaB. TakuM YWUHOM, MPEACTABHUKU 3MOXYTb 3yNUHUTU
MIPOBEACHHS PEECTPALINHUX JiH, SIKI BUMHSIOTH «PEUIEpU».

3akoHoM Ykpainum «IIpo BHeCEHHS 3MiH J0 JACSKHMX 3aKOHOJAABUMX
aKkTiB YKpalHW 11010 BJIOCKOHAJEHHS JEpXKaBHOI peecTpailii mpaB Ha
HEPYXOME MalHO Ta 3axMCTy IMpaB BJIACHOCTI» BHECEHO 3MIHU MO0
3YNUHEHHS PEECTpALliiHUX [1i, BHECEHHS 3alucy TMpPO CKAaCyBaHHS
JEP>KaBHO1 peeCcTpallii Mpas, 3aMUCy MPO CKACyBaHHS PIIIEHHS JEPKaBHOIO
peectparopa, sKi 3AIHCHIOIOTBCA MPOTITOM 2-X TOJAMH 3 4acy peecTparii
BIIMOBIHOI 3asBU/pimmeHHs cyay B JlepxkaBHomy peectpi mpaB [151]. Tobto
yepe3 2 roJAWHM Miclid MOJAaHHS PEECTPATOPY 3asiBU a00 pillIEHHd cydy Oyne
3YNUHEHO TIPOBEJICHHS peecTpalifHux Jiid, 0 HajgacTh Ccy0’ ekTaMm
rOCIOJAPIOBAaHHS Yy  HAMKOPOTINI CTPOKKM TMPUINUHUTA  TPOBEACHHS
HE3aKOHHUX J1H «peiiepaMmy.

JIii a0o Oe3iANIbHICTh JEepKaBHOI'O peecTpaTopa, cy0’e€KTa aeprKaBHOT
peecTpauii mpaB MOXYThb OyTH oOcKapxKeHi J0 MiHicTepcTBa IOCTHUIIIT
VYkpainu Ta #oro TepuTopialibHUX OpraHiB npotsirom 60 KajeHIapHUX JHIB
[151].

Bxa3zani 3MiHU € NO3UTUBHUMU, OCKIJIBKY TTPOJIOBKEHHS TEPMiHY 110 60
JHIB HaJIacTb CyO’€KTy TrocCrnojaproBaHHs OUIbII TpPUBAIMNA dYac s
OCKApKEHHS HE3aKOHHUX I peecTparopa, sKi 3IIMCHEHI HA MPOXaHHS
«peunnepiny.

3akoHoM Ykpainu «IIpo BHECEHHS 3MIH JO JESKUX 3aKOHOJABUYUX
aKkTiB YKpalHW W00 BJOCKOHAJIEHHS JEpPXKABHOI peecTpailii mpaB Ha
HEPYXOME MalHO Ta 3axHUCTy MpaB BJIACHOCTD» BCTAHOBJICHI BUMOTH IOJ0
BUKOHAHHSI MiHICTEPCTBOM IOCTHUILIT YKpaiHU MPOTATOM I’ SITU poOOYUX JHIB
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pIlIEHb II0JI0: MPUTATHEHHS A0 aJMIHICTPATUBHOI BiJMOBiAaJIbHOCTI
JIEPKABHOIO PEECTPATOpPA, YMOBHOBAXKEHOT 0COOM CyO’€KTa JIep:KaBHOI
peectparnii npas; HagicnaHHsA 10 Buioi kBamidikaiiiiHoi komicii HoTapiaTy
1pu MiHICTEPCTBI OCTHUIIIT YKpaiHU MOJaHHS 111010 aHYJIFOBaHHSI CB1JIOLITBA
PO MIPABO HA 3aUHATTS HOTAPiaJbHOI JISJIBHICTIO; CKaCyBaHHS aKpeauTarlii
cy0’ekTa AepaBHOI peecTparlii mpas [151].

TakuM 4YMHOM HOTapiyCH BHACJIJIOK MPOBEACHHS HE3aKOHHUX il
MOXYTh OYTH TPUTIATHEHI 10 aJAMIHICTPATUBHOI BiJMOBIAAIBHOCTI, a iX
CBIJIOILITBA PO MPABO HA 3aUHATTS HOTAPIAIBHOIO AISUIBHICTIO MOXKYTh OyTH
aHyJIbOBAaHUMHU.

ITependaveHa KpuMiHajabHA BiAMOBIIAIBHICTD 3a 3JI0B)KMBAHHS CBOIMM
MMOBHOBAXXEHHIMU  JIEPKABHUM  PEECTPATOPOM, CYO €KTOM JE€p>KaBHOL
peecTpaillii mpaB, AEpKaBHUM BHUKOHABILIEM, MPUBATHUM BUKOHABLEM, Y
BUTJISAJII T030aBJICHHS BOJII HAa CTPOK JI0 BOCBMHU POKIB 3 MO30aBJICHHSIM
rpapa o0iiMaTH MEBHI MOCAU YK 3aiMaTUCS MEBHOK JISUIbHICTIO HA CTPOK
710 TPhOX POKiB, 3 KOH(DicKalliero MaiiHa a0o 0e3 Takof.

HopMatuBHO-MeTOIMYHI MaTepiajii 1100 TPOBEACHHS JCP>KaBHOIO
KOHTPOJITI0 y cdepi aepkaBHOI peecTpaliii Bu3HaueHi B [lopsaaky 3ailicHEHHS
KOHTpOJIIO Yy cdepl JAepkaBHOI peecTparii, 3arBepaxeHoro [locTtaHoBoro
Kab6inery MinictpiB Ykpainu Big 21 rpyans 2016 poky Ne 990 [131].
MiHicTepcTBO IOCTHUIIT YKpaiHU Ta MOro TepUTOpialibHI OpPraHu B MEXax
TEPUTOPIi, HA SKIA BOHMW 3IMCHIOIOTH CBOIO JISJIBHICTBH, 3a0€3MEUyOTh
opraizaiiito Horo BUKOHaHHS.

BBaxxaemo, mo BkazaHi 3MiHM OyJyTh MO3UTUBHUMH Ta CHOPUYUHSTH
NEPENIKOAN «peitiepamM» MpU BUMHEHHI HE3aKOHHMX peecTpaliiHux Aid 3a
y4acTi peectparopa. IliIBUIIIEHHS BIJAMOBIAAILHOCTI 3HU3UTH TMOSBY TakK
3BAaHUX «YOpHUX» HOoTapiyciB [189, ¢. 150-156].

15. Yka3 Ilpesupenta VYkpainu «llpo 3axoam moao pO3BUTKY
KOPIIOPATUBHOTO YIIPABJIiHHA B aKI[IOHEPHUX TOBapuCTBax» Bia 21 Oepes3Hs
2002 poxy Ne 280/2002, 3rigHO i3 SKAM 3 METOIO 3a0€3MeUeHHS HaJICKHUX
yMOB (yHKIioHyBaHHs AT, miaBuieHHs e(OEKTUBHOCTI iX MAisSJIBHOCTI,
3aJly4eHHs! 1HBECTHUIIA B €KOHOMIKY YKpainu touo, [Ipe3uaeHT Bu3HaB 3a
HEOOXiIHE TOJaNbIlIe BJOCKOHAJEHHS MPABOBUX 3acajl KOPIOPATUBHOIO
ynpaBiaiHHa B AT, sxe 0 3a0e3neumno: ePEeKTUBHUNA 3aXWCT MpaB Ta
3aKOHHUX 1HTEPECIB aKI[IOHEPIB.

3okpema, B VYKa3zi BH3HAu€HO, 110 €(GEKTUBHMUIA 3axXWUCT TMpaB Ta
3aKOHHUX IHTEPECIB akliOHEpIB TMOBUHEH OyTH 3a0e3MeueHuil uepes:
3a0€3MEUYEHHsT MOXJIMBOCTI MPEJCTABHULITBA JPIOHMX AaKI[IOHEPIB Y
cioctepexkHiii  pagi AT  mUIAXOM — 3ampoOBAKEHHS  MPOLEAYypHU
KyMYJISITMBHOTO  TOJIOCYBaHHsS i 4yac (QopMyBaHHsA Ii€i  paju;
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YCTAHOBJIEHHS OCOOJIMBOCTEM YKIJIaJlaHHS TOBAPUCTBOM YTOM, IKI MOXYTb
CYTT€EBO BIUIMHYTH Ha ()IHAHCOBUH CTaH TOBAPUCTBA, a TAKOXK HEJOIMYIICHHS
yKJIAJaHHS YTOJ, fKi cylepedyaTb IHTEpecaM TOBAPUCTBA; YPETYJIOBAHHS
NOpSiAKY OpuaOaHHS TOBAPUCTBOM BJIACHUX aKMIM, y TOMY 4YHCII
BU3HAYEHHSI BUIAJIKIB O0OB’A3KOBOIO BHMKYIy TOBAapUCTBOM Y akilioOHEpa
HaJIe)KHUX MOMY akiiii TOBapMCTBAa 3a PUHKOBMMH I[IHAMU; 3a0€3ICUCHHS
3aXMCTy IIpaB akKI[iOHEpPIB Ta KPEIUTOPIB TOBAPUCTBA B MpPOLECI
peopranizanii TOBApUCTBA; 3aNPOBAKEHHS OOOB’SI3KOBOIO MOBIIOMJICHHS
0co00K0 MpO HaMip Ipua0aTH KOHTPOJIBHMI IMaKeT akKlii BiAMOBIIHOTO
TOBApUCTBA T4 BU3HAYEHHS MOPSAJIKY TAKOrO IMOBIJIOMJIEHHS, YCTAHOBJIEHHS
aAMIHICTPaTUBHOI  BIiJMOBIAAJIBHOCTI MOCAJAOBUX 0Ci0 TOBapuCTBa 3a
MOPYILICHHS MpaB akiioHepis [163].

BperyntoBaHHsi BiJHOCMH MK opraHamu ymnpabiiHHS AT 3 4iTkum
BU3HAYEHHSAM KOMIMETEHIIi KOXHOTO 3 HHUX, Y TOMY YHCJI MOBUHHE OyTHU
3a0e3reueHe 4epes3: PO3LIMPEHHS KoJia TMOBHOBAXKEHB, IO HAJIEXKaTh 0
BUKJIFOYHOT KOMIMETEHIIT 3arajbHuX 300piB aKLIOHEPIB 1 HE MOXYTh OyTH
nepeAaHi  IHIIMM  OpraHaM  YNOPaBIiHHS;  MOJAJIbIIE  YTBEPIAKEHHS
CIIOCTEPEIKHOI pajy K OpraHy ynpaBjiiHHS TOBAPUCTBOM, KU MIPEACTaBIsE
Ta 3JIACHIOE 3aXUCT IHTEPECIB aKIIOHEpIB; BU3HAYECHHS MOPSAIKY
JIEJIETYBAHHSI OKPEMHUX MOBHOBAXKEHb 3arajibHMX 300piB aKLIOHEPIB IHIIUM
opranam ynpasjinas [163].

16. Yxa3 Ilpe3unenta VYkpainm «lIpo 3axoam 1100 TOCHIICHHS
3axucTy npas BiacHocTI» Big 12 motoro 2007 poky Ne 103/2007. 12 motoro
2007 poky Ilpe3suaent Ykpainu BujgaB Yka3 «IIpo 3axoau 11010 MOCUIICHHS
3aXHUCTy MpaB BJIACHOCTI», BIAMOBIAHO 110 sikoro aopyuuB KMY 3a yuacti
BCY i1 T'enepanbHOl mpoKyparypu YKpaiHM mOpoaHalizyBaTu (aKTu
«penaepcTBa» Ta 3a pe3yJbTaTaMM aHaji3dy, 3 YpaxyBaHHIM MIKHApPOIHOTO
JOCBITy BUPILIEHHS MOAIOHMX 3aBAaHb BHECTH B YCTAHOBJIEHOMY MOPSJIKY
Ha po3rmaa BPY npoextm HIIA, 30kpemMa 11010 BCTaHOBJICHHS
KPUMIHAJILHOT BIJIMOBIAAIBHOCTI 3a «peiaepctBo» [162].

17. IloctanoBa KMY «IIpo ctan (iHaHCOBO-OHOIKETHOI AUCLUIUIIHHY,
3aX0JM IIOAO0 TOCUJIEHHS OOpOoThOM 3 KOpYIIIE Ta KOHTPOIK 3a
BUKOPUCTAHHSIM JIEP)KaBHOTO MaiiHa 1 (iHaHCOBMX pecypciB» Big 29
muctonaga 2006 poky Ne 1673. KMYVY 30608’a13ap HKIIII®P nigroryatu
MPOIIO3MIIIT 00 BJOCKOHAJICHHS 3aKOHOJABCTBAa 3 MWTaHb OpraHizaiii Ta
BEJICHHS €(PEKTUBHOI 00pOTHOU 3 «peraepcTBOoM» [161].

18. IloctanoBa KMY «IIpo yTBOpeHHs1 MikBi110MUYO1 KOMICIi 3 MUTAHb
3aXUCTy TMpaB 1HBECTOPIB, MPOTHJII HE3AKOHHOMY TMOTJIMHAHHIO Ta
3axoIieHHIo mianpuemcty Bijg 21 mortoro 2007 poky Ne 257 [171]. Kowmicis
€ MOCTIAHO AitouuM gopaguum opraHom KMY. V 1iit noctaHoBi BUKIIaAEHI
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OCHOBHI 1i 3aBJIaHHs, a caMe: 3a0€3MeYEeHHs] KOOpAUHALl Jid JeprKaBHUX
OpraHiB 3 MWUTAHb MOCWJIEHHS MPOTUAIl MPOTUIPABHOMY TMOTJIMHAHHIO Ta
3aXOIJICHHIO MiAMPUEMCTB; MiATOTOBKA MPOMO3UIIM 1100 (pOpMyBaHHS 1
peamizaiii AepkaBHOT TOMITUKA Yy cdepl MNPOTHAIT MPOTUIPABHOMY
MOTJIMHAHHIO Ta 3aXOIUICHHK MIJANPUEMCTB; PO3POOJICHHS KOMILIEKCY
3aXOJ[iB IOAO MPOTHAIl TPOTUNPABHOMY TMOTJIMHAHHIO Ta 3aXOTUICHHIO
nignpuemcts. FO.A. bepnau 3ayBaxye, mo pimeHHss KoMicii MarlOTh Jiniie
pexkoMeHaaliiftHui xapaktep. [[0BHOBaXXEHHS! JAHOTO JOPAAYOro OpraHy He
J03BOJISIIOTh  peali3oByBaTh JiACHO HEoOXimHI (yHKIi, 1Mo Moriau O
cnpusiti  npotuaii  peiaepctsy [13, c. 171]. Bapro mnoroautuces i3
Ha3BaHMM HAyKOBIIEM Ta 3MIHUTH OOCSAT TMOBHOBaXe€Hb, Hamatu Kowmicii
MpaBo npukMaTy pimeHHs moao 3axucty AT Bij mocsraHb Ha MaiHO,
HAJaTH BKa3aHUM pIIICHHSIM OOOB’SI3KOBUM XapaKTep Ta BCTAaHOBUTHU
BIJIMOBIIAJIGHICTh 32 HEIOTPUMAHHS Ta HEBUKOHAHHS.

19. I[ToctanoBa KMY «lIpo mniaCymMKM cCOILiaJbHO-€KOHOMIYHOIO
po3BuTKy Ykpainu y 2006 poii Ta ocHOBHI 3aBaaHHs Ha 2007 pik» Big 21
oepesns 2007 poky Ne 544 [165]. ¥V uiit moctaHOBI 3a3HAY€HO HEOOXIIHICTh
3a0€3MeUYeHHss  peajbHOTO  3aXWCTy TpaBa  MPHUBATHOI  BJIACHOCTI,
HEJOMYILEHHS. HE3aKOHHOTO BiIUY>KEHHSI MPUBATHOI BJIACHOCTI, €()EKTUBHOI
NPOTUTIT «PERAEPCTBY Y.

20. [Toctranosa Ilnenymy BCY «IIpo npakTuky 3aCTOCYBaHHS CyJaMH
UBUIBHOTO MPOIECYaNbHOrO 3aKOHOJABCTBA TMPU PO3IIIAAL 3asB  MOpPO
3a0e3neueHHs 1o3oBy» Bia 22 rpyaHs 2006 poky Ne 9 [166]. Xoua us
MIOCTAHOBA 1 HE € aKTOM IpaBa, a aKTOM, WI0 pPO3’SICHIOE MpaBuUia
3aCTOCYBAaHHS aKTiB MpaBa, MPOTE B CUILY 30JMKEHHSI pOMaHO-T€PMaHChKOL
Ta QaHIJ0-CAKCOHCHKOT TMPAaBOBUX POJIMH, 110 OCOOJMBO  HAIJISIAHO
MPOSIBIISIETHCS Y TOCIOAAPCHKOMY Ta TOCMOIAPCHKO-TPOIECYyaTbHOMY IpaBi,
BOHA MOK€ BUKOPUCTOBYBATUCS Cy0’€KTaMU rOCIOAAPIOBAHHS B SIKOCTI aKTa
npasa.

BianmoBigHo 10 MyHKTY S5 wiei nocraHoBu, Ilnmenym BCY BcTaHOBUB,
10 TP PO3IJISIAL CHpaB, MPEAMETOM SKUX € OCKApKEHE PIIIECHHS 3arajlbHUX
300piB rOCIOAAPCHKOTO TOBAPUCTBA, CyJaM HEOOXIJHO BpaxoBYBaTH, IO
3a00pOHa MPOBOJUTUA Taki 300pu MOpYyUIyE MPABO HA y4acThb y HUX Ta
yOpaBjIiHHI TOBApPUCTBOM THUX MOro YYacHHKIB, $IKI HE OCKapXKWIM 1€
pIIIEHHS, 1 CYNEpPEYUTh 3MICTy 3aXoJiB 3a0€3MeueHHs Ta MeETI iX
3aCTOCYBAHHSI, KA MOJIAra€ B 3aXMCTI IHTEPECIB yUYACHUKA MPOIIECY, & HE B
no30aByieHHI (MopyiueHHi) npaB iHmUX 0ci0. CyJ HE MOBUHEH BXKUBATHU
TaKUX 3axO0JiB 3a0€3MEYEeHHs IMO030BYy, SKI MOB’S3aHI 13 BTPYYaHHSAM Y
BHYTPIIIHIO AISJIHICTh TOCHOAAPCHKUX TOBAPUCTB (HANTPUKIIAJL, 3a00POHSATH
CKJIMKATH 3arajbHi 300pM TOBApUCTBA, CKJIAJATH CIMCOK AKI[IOHEPIB, IO
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MAIOTh MPABO HA YYACTh Y HUX, HAJIABATU PEECTP AKI[IOHEPIB Ta MPUMIILIICHHS
JUIs TIpOBEACHHS 300piB, MiAOMBATH TIJCYMKHU TOJOCYBaHHS 3 TNUTaHb
MOPSIAKY JACHHOTO ToIno). HaknaneHuit Ha akiii apeiT He 3yNuHSE Ta HE
oOMEXYye€ 1HII MTpaBa yYaCHUKIB TOBAPUCTBA, Y TOMY YHUCJII IPaBO HA y4acThb
B YNpaBJIiHHI OCTaHHIM, Ha OJEp>KaHHs 1H(pOopMaLii PO WOro JiSJIBHICTH 1
IuB1ACHIIB [166].

21.IlocranoBa Ilnenymy BCY «lIpo pneski nuTaHHS NPaKTUKH
BUPIILIEHHS CIOPIB, 1110 BUHUKAIOTHh 3 KOPIMOPATUBHUX MPABOBIIHOCUHY Bijl
25 mwotoro 2016 poxky Ne4 [155] mono po3’sacHeHb sl 3a0e3IleuyeHHS
OJIHAKOBOTO 1 MPaBWJILHOTO 3aCTOCYBaHHsS 3aKOHOJABCTBA MijJ  Yac
BUPILIEHHS TOCIOAAPCHKUMU CYJIaMU CIIOPIB.

22. Jluct-nopyueHns ['eHepanbHOI  MpPOKyparypu  YKpaiHM  Ha
BUKOHAHHSI PO3MOPAKEHHsS ['eHepanbHOro mnpokypopa Ykpainu Big 21
oepesnss 2007 poky Ne26 3 mnuraHp Haraaay 3a  JJOTPUMAHHAM
3aKOHOJABCTBA, CHPSIMOBAHOTO Ha MPOTHUAII0 «PEUIEepPCTBY». Y LBOMY
JIucti-nopydeHHi  Oynu  BHU3HAYEHI  OCHOBHI ~ HANpPsIMKKA  TPOTHIIL
«pEUIEPCTBY».

23. Jluct-3ayBakeHHa ['eHepaibHOT TpOKypaTtypu YKpaiHu [0
HianopsiAKOBaHUX Mpokypatyp Bia 17 BepecHst 2007 poky.

HaykoB1i Bka3ytoTh, 110 HA OCHOBI aHaJIi3y HEJO0JIIKIB MPHU 31HCHEHH]
MPOKYPOPCHKOI0 HArJsiAy 3a PO3CIIAyBaHHSAM KpHUMIHAIBHHUX CIIpaB,
NopymeHux 3a (akTaMu MPOTUIIPABHOIO TMOIJIMHAHHS Ta 3aXOIUICHHS
nignpuemcts, 17 Bepecus 2007 poky ['enepanbHOIO MPOKypaTyporo YKpaiHu
JI0 TIATOPSAKOBAHUX TPOKyparyp Oyno HamparieHo JIucT-3ayBakeHHS, B
AKOMY 3a3Hauajgocs, 10 BCyleped BUMOraM 4dYacTUHM 2 crarti 9
KIIK Ykpainu [90], BceOiuHO, TOBHO 1 HEYNEPEMKEHO TOCTIUTU 0OCTAaBUHU
KPUMIHAJIBHOTO MPOBA/KEHHS, 0OCTABUHU HE PO3CIIAYIOTHCS, CIIA4l il Y
cripaBax MPOBOJATHCS HECBOEYACHO, HESKICHO, 110 MPU3BOJUTH J10 BTPATH
noka3oBoi iHdopMmartii [75, c. 154]. Lle € oaHi€o 13 MPUYUH Ta YMOB, IO
CIIOHYKAIOTh NOPYIIHUKIB 10 Hanaay Ha AT.

24. Komiter BPY 3 nutanb npoTuii NpOTUIIPABHOMY MOTJIMHAHHIO Ta
3axoryieHHto mianpueMctB 17 BepecHs 2008 poky NpOBIB KOMITETCHKI
cnyxanHs. Jlemytartu, Ilepmmii Biue-npem’ep-MiHicTp, kepiBHUKM MBC,
npokypatypu Ykpainu, BCY, npoBiJiHi BY€HI 1 CHELialiCTH, MPeICTAaBHUKU
IPOMAJICBKUX OpTraHi3aiiil po3riisaany IUIIXyA MOJ0JaHHS «peraepcTBay, a
camMe: YJOCKOHAJIEHHS 3aKOHOJABCTBA Ta TMOCUJICHHS  pearyBaHHS
MPaBOOXOPOHHUX OpraHiB Ha NPOTUMpPABHI Jii HOro opraHizaTopiB 1
BUKOHaBIIB. KomiTeT 3 ©OHUTAaHL  3aKOHOJABYOro  3a0e3medyeHHS
MPaBOOXOPOHHOT AisIbHOCTI Ta KoMmicisi mpoBen KOMITETChKI CIIyXaHHS Ta
omyOJIIKyBaJll Marepiali KOMITETChKMX CJlyXaHb mij Ha3Borw: «Illnsxu
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MOJOJIAHHS «PEUIEPCTBa»: YJAOCKOHAJIECHHS 3aKOHOJABCTBA Ta TOCHJICHHS
pearyBaHHsi [PABOOXOPOHHMX OpraHiB Ha NOPOTUMpPaBHI Jii  KOro
OpraHizaTopiB Ta BUKOHABIIIB». 3MIHM 1 JOMOBHEHHS, BHECEHI J10 YMHHOIO
3aKOHO/JABCTBA, MO3WTHMBHO BIIMHYJIM HA CUTYyallil0 y KpaiHi, 3HAYHO
3MEHIIWIACh  KUIBKICTH ~ 3aXOIJIEHb  MIANPUEMCTB Yy  pe3yJbTari
«pengepcbkux» arak. IlpoTe 3MiH 70 KPUMIHAIBHOTO 3aKOHO/ABCTBA
BHECEHO He Oy1o [227].

25. IIpoekt 3akony Ykpainu «IIpo BHeCEHHs 3MiH 1 JOMOBHEHB Y AESKI
3aKOHOJIaB4Yl ~ aKTW  YKpaiHM  TPO  BCTAHOBJICHHS  KPUMIHAJBHOL
BIJIMOBIAJILHOCTI 3a 3aXOIUICHHS MiANpueMcTB (peiaepctBo)» Ne 3300 Bix
13 Oepe3nst 2007 poky [147]. 13 Oepe3nss 2007 poxy HapoaHi JemyTaTu
3apeecTpyBagd B TapiaMeHTi mpoekT 3akoHy «IIpo BHeceHHs 3MiH 1
JOMIOBHEHb y JESAKI 3aKOHOJIaBUl aKTW YKpaiHU NP0 BCTAHOBJIEHHS
KPUMIHQJIBHOT ~ BiAMOBIAANIBHOCTI 32  3axOIUICHHSA i TPUEMCTB
(peitnepctBo)» (IIpoekrt). BigmosimHno mo Ilpoekty, y KK Vkpainu [89]
3alPONOHOBAHO BHECTM 3HA4YHI 3MiHU, SIKI TMOBUHHI JOMOBHUTH 4 itoui
cratti KK Ykpainu, a Takoxx yBeCTH JA0JATKOBO CTATTIO 224 «3axOomyieHHs
MiATPUEMCTBA — PEUAEPCTBO». Y MPOEKTI TAKOXK MPOIMOHYETHCS BU3HAYUTHU
«peusiepcTBO»  SIK  3aMOBJIEHHs Ta/ab0  opraHizalito Hamaay  Ha
HiIPUEMCTBO, OpPraHi3allilo, YCTaHOBY 3 METOI HOro 3axOIUICHHS, IO
MOTATJIM MOPYIIEHHS KOro HOpMaabHOI poOOTHM, a TaKk caMO Hamaj Ha
HiIPUEMCTBO, YCTAHOBY, OpraHizalil0o 3 METOW HOro 3aXOIUICHHS,
BUMHEHUI OPTraHi30BaHOIO TPYIIOKO.

IcTopisi BUHUKHEHHS TIOHATTS «pEUIEPCTBa» CTAHOBUTHL HE OJHE
cropiuusi. HajmaBum xapakTepuUCTUKY €TaraM PO3BUTKY «peinepcTBay Bij
3apOJUKEHHSI 1 JI0 TOIIYKY HOBMX HampsMKIB 1 (QopM, MOXKHa 3poOUTH
BUCHOBOK IMpO Te€, IO BKa3aHE sBUIIE MepeOdyBae y Oe3nepepBHOMY
PO3BUTKY. 3a TPUBAJIMK Yac ICHYBaHHs MPOTUIPABHUX MOCATaHb HA MAHO
AT «pelinepu» MOCTIMHO BJOCKOHAIIOIOTh CITOCOOM 3aXOIIICHHS.

IIpoBiBIIM aHalli3 3aKOHOJABCTBA 3 MHUTAHb MPOTHUAII MPOTUIIPABHOMY
NOTJIMHAHHIO Ta 3aXOIUICHHIO MiANPUEMCTB, sKe OyJio c(opmoBaHe
OpraHaMH JIEp»aBHOI BJIaJIM BIPOJIOBK OCTAHHIX I’ AITHAALSITH POKiB, MOXHA
3pOOMTH BHCHOBOK, IO HE3BAXKAOUM HaA TE€, M0 Y 3aKOHOJABCTBI
BCTAHOBJICHO BIAMOBIAANBHICTG 3@ MPOTUIPABHE 3aBOJIOJIHHS MaHHOM
MiIMPUEMCTBA, YCTAaHOBHW, Opradizaiii, BiJACYTHICTb €JIMHOTO BU3HAYECHHS
MOHATTS  «PEUJIEpCTBA» HE  CIHPUSIE OXOIUICHHIO PI3HUX  ACHEKTIB
OPOTUNPABHUX 3aXOIUIEHb Ta BCTAHOBJEHHIO YITKUX O3HAK, sKi O
XapakTePU3yBaJu Jii, 0 BUUHSIOTHCA NMPU «PEUIEPCHKI» aTtaill. 3a YMOBH
YiTKOTO BCTAHOBJIEHHS O3HAK TMOHATTS «pEeWIepcTBa», 3Ba)xaroud Ha
KOHKYPEHIIII0 BKa3aHWX Jid Yy JUCHO3MIIT CTaTTi 3 I1HIIMMHA HOpMamu
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KK Ykpainu, npu 3a3HaueHHI MEXaHI3MIB 3 peani3allii e(heKTUBHHUX IIJIAXIB
MPOTHUIIT MPOTUNPABHOMY 3axOruieHHIO MaitHa AT Ta BHECEHHsI BIINOBITHUX
3MiH /10 3aKOHOJIaBCTBA OyJie MOXJIMBO C(POPMYBATH MOBHOIIIHHY CHUCTEMY
3aXUCTy BITUM3HSIHOI €KOHOMikM. Komu OyayTh Ha 3aKOHOJABYOMY PiBHI
BCTAHOBJICHI ()OPMU 1 BUAM NPOTUIPABHOTO 3aXOIUICHHS MalHa Ta aKIii,
ToAl ¥ eexTUBHOIO OyJe MPOTUJIIS MPOTUIIPABHUM 3aXOIICHHSIM 3arajiom
Ta 3a0€3MEUYEHHS 3aXUCTy MIANPUEMCTBA YXKE€ MPU MNEPIIMX CIPoOax
3aXOIJICHHS.

Y 3akoHOAABCTBI YKpaiHM MICTSATHCS MPOTajJWHU, SKUMU BJAJO
KOPUCTYIOTBCSI «peUsiepu» JUisi BAMHEHHS NMPOTUIpaBHUX Aiil. [lepxkaBa He
31aTHa WBUIKO Ta e(hekTuBHO BAockoHamoBaTu HITA, ski yxe npuidHsTI Ta
CTBOPIOBATM HOBI JJii MPOTUIII MPOTUIPABHOMY TMOTJIMHAHHIO Ta
3aXOIJIEHHIO mianpueMcTB. Ha Hamry aymky, s e€(QeKTUBHOT HpOTUIIL
MPOTUIPABHUM TOCsATaHHSIM Ha MaiiHO AT HeoOXiAHO BIOCKOHAIUTA YMHHE
3aKOHOJABCTBO [IJI1 YCYHEHHS TMPOTAIUH, SKUMHM BJAJI0 KOPHUCTYIOTHCS
«pernepmn.

1.2. IToHATTS «IPaBOBOr0 3aXUCTY AKIIOHEPHUX TOBAPUCTB Bij
MOCAraHb HA iX MailHO»

«PelimepcTBO» € pealbHOI 3arpo30l0 €KOHOMIll B IIJIOMY, BOHO
NOCWJIIOE HAaNpyry B €KOHOMIYHOMY TpocTopi Kpainu. I[IpoOiiemaruka
MPOTUMPABHOTO 3aXOIUICHHS TMIANPUEMCTB B YKpaiHi € HaJA3BUYANHO
aKTyaJbHOIO, Q)K€ CTAaBUTh MiJ 3arpo3y IHTEPECH SIK BITUM3HSIHUX, TaK 1
1HO3eMHMX Cy0’€KTIB TOCHOJApPIOBAaHHs Ta IHBECTOpiB. IIuTaHHd nmpoTumii
HE3aKOHHMM TIOTJIMHAHHSIM Ta CHUJIOBUM 3axXOIUICHHSM TOCHOAAPChKUX
TOBApPUCTB OOTOBOPIOIOTH HA 3aCIJAHHSIX KPYTJUX CTOIB, KOHPEpEHLIAX, a
TaKOX y HAyKOBIM Ta myOIiUMCTUYHIN JIiTepaTypi.

HeoOxinmHO 3a3HaumTH, 10 B YKpaiHi nependadyeHo KpUMiHAIbHY
BIINOBIJIAJIHICT 3a MPOTHUIIPABHE 3aBOJIOJIHHS MaWHOM TiJNPUEMCTBA,
ycTaHoBH, opradizaiii. ¥ 2013 poui HaOyB unHHOCTI 3akoH Ykpainu «lIpo
BHECEHHS 3MIH J0 JESKUMX 3aKOHOJABYMX AaKTIB YKpaiHM 1100
BJIOCKOHAJICHHS TMPABOBOr0 PETYJIOBAHHS AISILHOCTI OPUAMYHUX OCIO Ta
¢bi3uyHMX 0ci0 - mianpuemuiBy [137], sKkuM BHECEHO BiAMOBIIHI 3MIHU 10
KK Vkpainu. ¥ crarti 206.2 KK Ykpainu BCTaHOBJIEHO BiJMOBIAANBHICTH 3a
MPOTUIPABHE 3aBOJIOIIHHS MafHOM MiIPUEMCTBA, YCTAaHOBH, OpraHizalii, y
TOMY YMCJl 4YacTKaMM, akKlisMM, IMasMM iXHIX 3aCHOBHHKIB, YYaCHHUKIB,
AKI[IOHEPIB, YJICHIB, ILJIIXOM BYMHEHHS IPABOYMHIB 3 BUKOPUCTAHHSIM
nigpoonenux  abo  BUKpaJACHUX  JIOKYMEHTIB, II€YaTOK, IITaMIIiB
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MIANPUEMCTBA, YCTaHOBHM, opraizamii. IlepekoHaHi, III0 BCTaHOBJICHHS
BIJIMOBIAJIBHOCTI 3a MPOTUIIPABHE 3aBOJIOJIHHA MalHOM MiANPUEMCTBA,
YCTAHOBH, OpraHizalii y TakoMy BUTJISIAI HE 3/JaTHE 3a0€3MEUUTU HAJIEKHOTO
3aXUCTY BIJ «peuaepiBy. BBaxkaeMo, 110 BIANOBIAANBHICTh «pPEeUAEpiBy» 3a
NPOTUINPABHE 3aBOJIO/IIHHS AKLIAMHU YA MaHOM CyO’€KTIB TOCIOJAPIOBaHHS
— 3aBISKM Ha3BaHOMY 3akoHy — Oyje Oiabll M KON, HIDXK 1€ 3apas
nepeadayeHo Ha ocHoBi pizHuX cTtated KK Ykpainu. MoxHa BHUCIOBUTH
CYMHIB 3 TIPUBOJY CKEpyBaHHS Ha3BaHOro 3akoHy Ha O0poThOy i3
«peuaepctBoM». Tomy 3amporoHoOBaHi 3MiHA MOTPEOYIOTh BHECEHHS
NOMPABOK, CHPSIMOBAHUX HA MOCUJICHHS BiJMOBIJAILHOCTI Ta BU3HAYEHHS Y
3anporioHoBaHii  crarti KK VYkpaiHum iHIIMX O3HaK, MNpUTaMaHHHUX
«peuaepctBy» [214, c. 101-102].

VY Hamiiii nepxaBi BCe YaCTIIIE TPAIUISIOTHCS BUNAAKUA MTPOTUIPABHOTO
BCTAHOBJICHHS KoHTpomo Haa AT («peinepcTBa»), He3BaKawOuu Ha
BHeceHHsI 3MiH 10 KK Ykpainu y 4acThHi BCTAHOBJIEHHS BIJIMOBIJAILHOCTI
32 NOPOTUNPABHE  3aBOJIOJIHHS  MaWHOM  MIANPUEMCTBA, YCTAHOBH,
opranizauii. Bkazane BuzHaueHHs mnoHATTs y crtarti 206.2 KK Ykpainu
notpedye J0OoMpalfOBaHHsI Ta YTOYHEHHS 3 METOK YCYHEHHS KOJI31M MK
HUM Ta HOPMaMH Pi3HUX aKTiB FOCMOAAPCHKOTO 3aKOHO/IABCTBA.

Ha mnamy ayMKy, chiji BU3HAQUUTU III0 CaM€ BapTO PO3YMITH Tif
MPOTUINPABHUM BCTAHOBJICHHSIM KOHTpoito Haa AT («peiaepcTBom»),
3alpOMOHYBAaTH Ta BHECTHM BIUIMOBIAHI JIOMOBHEHHS 1 3MiHM 10
3aKOHO/JABCTBA. BH3HAYEHHS MOHATTA MOBUHHO HAJATH MOXIJIMBICTH JId
BCTAHOBJICHHS O3HaK Ta ()OpPM MPOTUIIPABHOTO BCTAHOBJIEHHS KOHTPOJIIO.
Takox MmoBHHEH OyTH YITKO MPOMUCAHMMI TEpeniK MAii, sSKi 3aCTOCOBYIOTh
«pelepu» Tpu TPOTUIPABHOMY BCTAHOBJIEHHI KOHTposito Han AT. Ilpu
YITKO BCTAaHOBJIEHUX O3HAKaX Ta BU3HAUYECHHI MOHSTTS «peujiepcTBa» Oyne
MOXJIUBO  C(DOPMYBATH TMOBHOLIIHHY CHUCTEMY 3aXUCTy BITYM3HSHOI
ekoHoMiku. Konn OyyTh Ha 3aKOHOJABYOMY PiBHI Ha3BaHI MOKJIUBI (hOopMU
MPOTUMPABHOTO 3aXOIJIEHHsA, TOAI U e(eKTUBHOW Oyae MpOTUIis
OPOTUNPABHUM  3aXOIUICHHSIM  3arajoM Ta 3a0€3MEUeHHs]  3aXUCTy
HiIPUEMCTBA YKE NP MEPIIUX CrIpodax Takoro 3axoruieHHs [219, c. 1008].

AHai3 pI3HUX BU3HAYEHb TMOHITH «PEUJEPCTBA»  MPOBOIAUIN
H.O. I'yropoga, J1.B. 3epkaios, O. KoBass, C.M. MockarneHko,
B. Camoiinenko, 1.A. CeniBanoBa, A.B. Cmitiox, I. IIIBaiika, O.FO. IlycTik
Ta 1HIII BITYM3HSHI 1 pOCIMCHKI €KOHOMICTH Ta opucTU. [IpoTe, He3Bakarouu
HA HasIBHICTh HAYKOBHUX POOIT €AWMHE MOHATTS AOCIIKYBAHOIO SIBUIIA Y
Haylll BiICYTHE. Y€l TBEPKEHHSI HAYKOBIIIB HEOOXITHO B3STH JO yBaru Ta
y3arajbHUTHU JJ1s1 BHECEHHSI HEOOXIJHUX 3MiH 10 3aKOHO/IABCTBA, a came JIs
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BU3HAYEHHS TOHSATTSA «IIPOTUIMPABHE 3aBOJIOAIHHS MaWHOM MiANPUEMCTBA,
yCTaHOBHU, OpraHizaiii», sike mictutbes y crarti 206.2 KK Ykpainu.

[TonsiTTst «rocnoaapchko-mpaBoBoro 3axucty AT Bijg mocsranb Ha iX
MalHO» CKJIQJIa€ThCs 3 KIUNBKOX CJiB, IO YCKJIAJHIOE 3aBlaHHA. Tomy
CIIOYATKy HEOOXIHO MOCTIAUTU MOXO/JKEHHS Ta TIyMay€HHS KOXHOTO 31
ckianaoBux. ITicias nporo MoxkHa OyJie MO€IHATH KJIOYOBI CKJIAJ0B1 B €MHE
3arajibHE MOHSATTA, SIKE€ OyJe JOKTPUHAIbHUM. BU3HauuTh JOCHIIKYyBaHI
MOHATTS MOXKHA Ha OCHOBI PO3IJISAY JOBIAKOBHUX JIKEpEN, pe3yJbTaTiB
HAayKOBMX JIOCHIIIKEHb, @ TaK0Xk 1MojoxkeHs HITA.

CoBO «3axuCT» O3HA4Ya€ — 3aCTYMHULTBO, OXOpPOHA, MIATPUMKA.
3axUCT MpaB BJIACHOCTI — 3ax0/]MW, HAMNpaBjieHI Ha MONEPEIHKEHHS
HE3aKOHHOTO BUWJIYYEHHS, BIJITOPTHEHHS BJIACHOCTI Yy 1i BJIACHHKA
[28, c. 432]; pi3Hi peul, OpeaAMETH, OXOPOHSIOUl, BIATOPOKYIOYi; 000pOoHa,
OXOpOHA; 3aCTYIMHUULTBO [52, ¢. 691].

O.B. TutoBa BU3HAYa€ 3axUCT MAWHOBUX IHTEPECIB YYACHHUKIB SIK
BBEJICHHS B JIIF0 CUCTEMH IPABOBUX 3ax0/iB, CIIPSIMOBAHUX Ha 3amoOiraHHs,
OcJIa0JIeHHsI Ta YCYHEHHS HECHPUSTIMBUX HACIIJKIB JJI1 TaKUX IHTEPECIB
[197,c. 7].

Ha namy nymKy, HalOlIbll BIANOI0 KATEropi€ro, M0 XapaKTEpU3ye
3aXHUCT, € OXOpOHA NEBHMUX IHTEPECIB, BIIHOCWH, MaiiHa. OXOpOHa MOXeE
3abe3rneuyBaTrcs pizHUMH criocobamu. Y cdepi rocrnogaproBaHHs TaKUMU
cnoco0aMu € 3aco0M PEryjroyYoro BIUIMBY JEpXaBU Ha JISUIbHICTh
cyO’€ekTiB rocrnojaproBaHHs. 3a 1X TIOCEpPEIHMIITBA JIep:KaBa MOXKE
3aro0iraTy MopyueHHs M ad0 MiHIMI3YBaTH iX WIKiAIMBUNA BB Ha AT Ta
akiionepis. [Ipu npoMy nepiie BUrIsSAa€E TPIOPUTETHUM, OCKUIBKHU JO3BOJISIE
MONEPEAUTH MOPYILIECHHS a00 1 B3arajli YHEMOKJIMBUTH JISJIBHICTh HA PUHKY
HEAKICHUX CyO’€KTIB (HAmpUKiIad, 3aBISIKA 3aCTOCYBAHHIO MPOLEAYPHU
JIEH3yBaHHS Ha PUHKY OCBITHIX IMOCIYT 3aJIMIIAIOTHCS TMpalioBaTu J1HCHO
SKICHI YHIBEPCUTETH, akaJeMii Ta IHCTUTYTH, a Ti HaBYaJbHI 3aKJIajJH, sKi
JMIIE MarOTh TaKl HA3BH, HE Oy CKalOThCs Ha puHOK [57, ¢. 168]). Tak camo
3aBJSKM JIIUEH3YBAHHIO MOXYTh OYyTH HE JOMYyIIEHI HAa PUHOK LIIHHUX
nanepis ¢ipMu, 10 IUJIAHYBaJIA 3IACHIOBATH «peWjiepchki Hamaaw» abo
1HILII TPOTU3aKOHHI Orepallii Ha HbOMY.

VY crarti 24 3Y «lIpo I'T» BuzHaueHo AT sk TOBapuUCTBO, 110 Ma€
CTaTYyTHUI (CKJIaJeHWI) KamiTaja, pOo3iJeHUWH Ha TEBHY KIUJIBKICTh aKIlik
piBHOI HOMiHAJABHOT BapTOCTI, 1 SKE& Hece BIAMOBIAANBHICTE 34
3000B’I3aHHSIMM JIUIIIE MAaHHOM TOBapucTBa [149].

Takoxx Bu3HaueHHs MOHATTS «AT» mictutees y LK Ykpainu [232],
I'K Vkpainu [43] ta 3Y «IIpo AT» [135]. ¥V crarti 152 LUK Ykpainu ta
ctatti 3 3Y «lIpo AT» BusznHaueHo AT sK rocrnojgapcbke TOBApHUCTBO,
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CTaTyTHUM KamiTaja $KOTO TMOJUIEHO Ha BHU3HAYEHY KUIBKICTh YacTOK
OJIHAKOBOI HOMIHAJIbHOI BapTOCTI, KOPHOpPATHBHI IMpaBa 3a SKUMU
MOCBITUYIOTHCS aKI[ISIMHU.

C.H. I'pyanuiibka 3a3Haydae, 1Mo 3 TOYKU 30py MPABOBOI IHCTUTYLIHHOT
TEOpii, MIAMPUEMCTBO € OCHOBHUM, MEPBUHHUM MPABOBUM IHCTUTYTOM, IO
MpeACTaBasie CcO00K CHUCTEMY MPUBATHO-MyOIYHMX BIIHOCUH Y cdepi
rocrojaproBaHHs [46, c. 59].

CnoBO «ImoCsiraHHS» O3HAYAE JIiF0 3a 3HAYEHHSIM JIECIOBA «IOCSATATH.
JliecnoBO «mocsratv» O3HAa4a€ — HaMaraTucsl 3aXOMUTH, MPUBJIACHUTH II10-
HeOydb; 3a3iXxaTu. // HaMaratucsi 3aBJaTH SKOICh IIKOAW KOMY-HEOYy.b
[28, c. 1086].

CloBo «MaiHO» HEOOX1JHO PO3YMITH 3a 3HAYECHHSM JII€CIIOBA «MaTH.
JliecnmoBo «Matu» o3Hauvae — BoyoJith [19, c. 414]; «maitHo» o3Hauae — peui,
K1 KOMYCh HaJIe’KaTh 3a IpaBOM BJIacHOCTI [28, c. 432].

Y BenukomMy 10OpUAMYHOMY CIIOBHUKY HaBEJACHO HACTYITHE BU3HAYCHHSI
HNOHATTS «MaiiHa» — 1) CyKyIHICTh pedeil i MarepiaibHUX I[IHHOCTEH, fKi €
HEpI 3a BCE y BJIACHOCTI 0coOu ((I3MYHOT UM IOPUIUYHOI), AepKaBu abo
MYHIIMOAIbHOI OCBITH, a00 HAJEKUTh OpraHizalli Ha MmpaBi roCIoOAapChKOro
BiJIaHHsI 200 OMEpPaTUBHOTO yrpasiiHHA. Jlo ckiaay MaiiHa BXOAATh TAKOX
rpouri Ta IiHHI Tanepu; 2) CyKyNHICTh pedel Ta MallHOBMX TNpaB Ha
OTPUMAHHS peuYeil Y MaTepiajiIbHOTO 3a0XOYEHHS Bij IHIIUX OCIO (aKTHB);
3) CyKyIHICTh peueid, MaiiHOBUX MpaB Ta 00OOB’SI3KIB, AKI XapaKTEPU3YIOTh
MaiHOBUM CTaH 1X Hocis (akTuB 1 macuB) [68, c. 200].

B YkpaiHCbKOMY PagsHCBKOMY EHIMKJIONEIAYHOMY CJIOBHUKY CJIOBO
«MaitHO» B MpaBi 0O3HAYa€ — MarepiaiabHi Ojara, gki € 00’ektom npasa. [1ix
TEPMIHOM PO3YMIETHCSA HE TUIBKM peul 1 rpolii, sKi Hajexarb 0coli, ajie 1
CYKYITHICTh MaifHOBHX IpaB i 000B’s13KiB [225, c. 681].

VY crarti 139 T'K Ykpainu Bu3HaueHO MalHO SIK CYKYITHICTh pedei Ta
IHIIUX IHHOCTEW (BKJIFOYAKOUYM HeMaTepiajbHI aKTUBM), SIKI MalOTh BapTiCHE
BU3HAYCHHS, BUPOOJIAIOTHCS YA BUKOPUCTOBYIOTHCSL Y JIISUIBHOCTI CyO’€KTIB
rocroJaproBaHHsl Ta BigoOpaxkaloThCs B iX OajaHci abo BpaxXxOBYIOTHCS B
IHIIMX nepeadayeHrux 3aKkoHoM popmax 00Ky MaiiHa nux cyo’ekTiB [43].

Y TI'K Ykpainu Oulblll TOYHO BHU3HAYEHO MOHATTA «MalHa», HIK Yy
K Ykpainn. HaykoBui, £Kki po3rjisfarOTb BU3HAYEHHS TMOHATTA Ta
CTpykTypu MaiiHa AT 3 pi3HMX TOYOK 30py MPUXOIATH A0 TaKOTO BUCHOBKY
[82, ¢.238].

BuzHaueHHs OHATTA «OpraHiB ynpaiaiHHD» MiCTUThCA Y 3Y «lIpo I'T»
[149]. 3okpema y crarti 23 BU3HAYEHO, IO YIPABJIIHHS TOBApPUCTBOM
3M1UCHIOIOTh MO0 OpraHu, CKJIaJ 1 MOpsiAoK OOpaHHsS (MPU3HAYECHHS) SIKUX
3MIACHIOETHCS BIAMOBIAHO 10 BUAY ToBapuctBa. I[locagoBumu ocobamu
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OpraHiB YTMpaBJIiHHS TOBAPHCTBA BU3HAIOTHCS I0JIOBA Ta YWICHH BUKOHABYOTO
Opray, rojoBa peBi3iiiHOT KOMICii, a y TOBapUCTBaX, /¢ CTBOPEHA HArJIs0Ba
pajia TOBapuCTBa, — rOJI0BA Ta YJIEHU HArJIS0BOT pajid TOBAPUCTBA.

OcTta"HIM YacoM BCE 4YacTilIE AOBOJAUTHCA 3YCTpidaTH Yy HAYKOBIi
JiTEpaTypl IyMKY IPO HEOOXITHICTh BUOYJAOBYBAHHS Cy4acHOI €()EKTUBHOI
CHUCTEMHU JIEPKAaBHOI'O PErYJIFOBAHHS T'OCIOJAPChKOI JISJIbHOCTI. PUHKOBUA
XapakTep TOCMOJAPCHKUX B3AaEMOBIIHOCUH 3MYIIY€ 3aMHUCIUTHCS HaJ
BUOOPOM HAMOUIbII aJEKBATHUX 3acO0IB JEPKABHOIO PETYJIIOBAHHSI Ta
BIUTMBY Ha c(epu TMEpeciueHHs IHTEPECiB YUYaCHMKIB JEp KaBHOTO,
KOMYHaJIbHOT'O Ta MPUBATHOTO CEKTOPIB €KOHOMIKM YKpaiHu [226]. Takox
HEOOXIIHO PO3pOOUTH BIJTMOBIJHY CHUCTEMY 3axXUCTy BiJI MPOTUIIPABHUX
«pEUAEPCHKUAX» TOCATaHb Ha JE€pKaBHUW, KOMYHAJIbHUN Ta IPUBATHUU
CEKTOp €KOHOMIKM YKpaiHu. Takuil 3aXuCT Mae 31MCHIOBATUCS HA OCHOBI
3aCTOCYBaHHS MEXaHi3MiB rocnojapcbkoro ynpasiiHus, sxe O.I1. Bixpos
CIIPaBEJIJIMBO BU3HAYAE SIK JISUIbHICTD, LILIECIPSIMOBAHY Ha OpraHizalliro Ta
CTBOPEHHS YMOB €(EKTUBHOTO TOCHOJAAPIOBAHHS BiJAMOBIAHO 0 BHUMOT
MPABOBOTO TOCMOJIAPCHKOTO MOPSJKY, IO 3JIACHIOETHCS Ha BCIX PIBHAX
HaIlIOHAJIbHOI E€KOHOMIYHOT CUCTEMM OpraHaMH JIep>KaBHOI BHUKOHABYOL
BJIaJJM Ta  OpraHaMd  MICIIEBOIO  CAMOBpSIyBaHHS,  HaJiJICHUMU
roCMoOJapChKOI0 KOMIIETEHIIIE€I0, a TaKOX TPOMaAsHAMU, TPOMAJICBKUMU Ta
IHIIMMKW ~ OpraHizalisiMyd, $IKi BHUCTYNAlOTh 3aCHOBHUKAMH CyO’€KTIB
roCroJaploBaHHsl Yd 3JIACHIOIOTH II0JI0 HUX OpraHi3aiiitHO-rocrnoaapchbKi
IIOBHOBAXXEHHS Ha OCHOBI BigHocuH BiacHocti [30,c. 12]. Opnierwo i3
LEHTPAJILHUX TPYN y CepeAoBHIll Cy0’ €KTIB rocrojaproBaHHs € rpymna AT,
Kl HapiyacTime mnoTpeOyloTh BHUKOHAHHSA JIEPXKABHUX TapaHTId Ta
JEPKaBHOTO 3axucTy. | came akiioHepH, SIKi 4acTo caMi HE € cy0’ekTaMu
rOCIIOJIapIOBaHHs, 3/IIMCHIOIOTH OpraHizaliifHO-rocnoAapChKi TOBHOBAKEHHS
Ha OCHOBI BIJIHOCHUH BJIACHOCTI CTOCOBHO AT.

Otxe, 3a JIONIOMOIrOK aHalli3y CKJIaJIOBUX, HAJaHUX Y JOBIJKOBIMH,
HayKoBii Jiteparypi Ta HIIA pociijikyBaHe MOHITTS «rOCHOAAPCHKO-
npaBoBuii 3axuct AT Bijg mocsiraHb Ha iX MalHO» MOXHA BU3HAYUTH SIK
3niiicHeHHs oxopoHu AT 3aco0aMu peryJiorouoro BIUIMBY, BCTAHOBJICHUMU
y TOCHOJAPChbKOMY 3aKOHOJABCTBi, CIPSIMOBAaHUMU Ha TMOMEPEIHKEHHS
HE3aKOHHOTO BWJIyUE€HHS, BIATOPTHEHHS BJIACHOCTI y 1i BJaCHUKAa-aKiioHEepa
B1JI 3aXOIUICHHS Ta MPUBJIACHEHHS MaifHa, SIKE€ HAJIE)KUTh HA MPaBl BJIACHOCTI
Yy Ha IHIIOMY PE€YOBOMY IpaBi, Ta HA 3aXMCT OPraHiB 1 X MOCaJ0BUX OCIiO,
K1 3M1MCHIOIOTH YIIPaBJIiHHSA TOBAPUCTBOM — I'OJIOBH 1 WIEHIB BUKOHABYOIO
Ooprasy, peBi3iifHOT KOMICIi, Harjs10BOI pajJy TOBApUCTBA

B ekoHoMIuHINi, eploaUYHINA, AEKOIU B IOPUANYHINA JITEPATYpl Ta HA
NpakTUlll nmocsiraHHd Ha MaiiHO AT Ha3uBalOTh «pehaepcTBoM». TepmiH
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«penIepCcTBO» MOXOINUTH Bijl aHTIIIMCHKOTO «peraep» (raider) — «BiHCbKOBUM
KopabeJib, 110 BUKOHYE CaMOCTIMHI 3aBJaHHS 3 METO 3HHUIIEHHS MOPCHKUX
TpaHcmopTHux 3aco0iB» [110, c. 490]. CnoBo «raid» 3 aHrIIHCHKOL
MepeKIagacThes SIK Hamajd, Ha0ir, 001aBa, BIAMOBIIHO «raider» — HamagHUK,
rpabiKHUK. SK SIBUILE, «PEeUIepCTBO» B YKpaiHi BUHUKIIO MI3HILIE, HIXK B
€Bponi 1 HaBiTh PD. Y Hac BOHO 00YMOBJIEHO HACTYITHUMHU OOCTaBUHAMMU:
HAaOyTTAM B YKpaiHi BJIACHICTIO PEAIbHOTO €KOHOMIYHOIO 3HAYEHHS Ta
3aBEPIICHHSM i1 po3Mmoiay oMIilidHO IUIIXOM MPUBATU3ALLII.

Henytar BPY V ckmukanns O.1O. [lycTik BU3HAYa€e «peuiepcTBO»
ab0 «Tak 3BaHl arpecUBHI MOIJIMHAHHSA» SIK «3aXOIJIEHHS KOHTPOJIO HaJ
cy0’eKTaMM TOCHOJapIOBaHHS 3 BUKOPUCTAHHSM HE3aKOHHUX METOJIIB, IO
CYNPOBOKYIOTHCSI MAaCOBUMM IMOPYIIEHHSAMU MPaB 1 3aKOHHUX IHTEPECIB
akiioHepiBy. OTxe, HE3aKOHHE TOTJIMHAHHA 1€ 1 € 3aXOIIEHHs, TOOTO —
«peupepcTBo» [243, c. 9].

3 Li€0 AYMKOW MOKHA YacCTKOBO HE ITOTOJAUTUCSH, OCKUIBKM IIpU
«pensepcTBi» HE 000B’S3KOBO BUKOPHUCTOBYBATH JIMIIE HE3aKOHHI METOIU.
3aKOHHI Ta HE3aKOHHI CMOCOOM  BCTAHOBJICHHS  KOHTPOJIIO  Haj
MiATPUEMCTBOM MOXKYTh BUKOPUCTOBYBATHUCS Y KOMILJIEKCI.

[.A. CeniBaHoBa po3yMi€ TEPMiH «HEIPY>KHE MOTJTUHAHHS SIK CHHOHIM
TEepMiHa «3arapOaHHs», OCKIJIBKYA BUILISE JIBA MOKIMBUX LIJIIXA OTPUMAaHHS
KOPIOPATUBHOT'O KOHTPOJIIO: JOOPOBUIBHE BIUYKEHHS (TaK 3BaHE APYIKHE
NOTJIMHAHHS) 1 3arapOaHHs (Tak 3BaHE HeApYyX He norjauHaHHs). [Ipyu upomy
aBTOPKA 3ayBaxye€, 110 TEPMIHU <JIPYKHE» 1 «HEAPYKHE TMOTTIMHAHHS
3aCTOCOBYIOTHCS Y BITUM3HSIHIN JiTeparypl 30BCIM B IHIIIOMY CEHCl, HIXK 3a
KopAaoHOM. B VYkpaiui miag «HeapyXHiM MOTJIMHAHHAM» MaloTh Ha yBasl
CUTYyallit0, KOJIM BJIaCHUKA KOHTPOJBLHOrO MAKETy aKIilid pi3HUMU METOJaMu
3MYIIYIOTh MPOJATH MOro makeT ado B3araji BCTaHOBIIIOIOTH KOHTPOJIb Hall
nignpueMcTBoM cuiioro. Otxke, 3 Touku 30py [.A. CeniBaHoBOi, B YKpaiHi
HEJAPYXKHI  TOTJMHAHHS  (DaKTUYHO  3JIACHIOIOTHCS  SIK  3arapOaHHs
[184, c. 35].

I3 mornsimaMu Ha3BaHOTO BYEHOTO-TOCMOJAPHUKA MOKHA MOTOAUTHUCS Y
TOMY, WO CHpaBAi 32 KOPJAOHOM TEPMIHU <JIPYKHE» 1 «HEIAPYIKHE
MOTJIMHAHHS) BPETYJIbOBAHI B 3aKOHOJABCTBI, TOMY TaM PO3PI3HSIIOTH TakKi
BUJIM BCTAHOBJICHHSI KOHTPOJIIO HAJ NianpueMcTBoM. He3paxkatoum Ha Te, 1110
y Hamid gepxkaBi 'y KK Vkpainm y crarti 206.2 BcTaHOBJIEHA
BIINOBITAJIGHICTh 32 «MPOTUMPABHE 3ABOJIOJIIHHS MaWHOM TiJNPUEMCTBA,
yCTAHOBM, OpraHizaiii», MpoTe Yy 3aKOHOAABCTBI BiJCYTHE BU3HAYECHHS
MOHATTS «PEUJEPCTBO» Ta YITKO HE BCTAHOBJICHI MOro Buau. OTOX HE BapTO
PO3PI3HATH YU € MOTJIMHAHHS «JIPY>KHIM» YU HI.
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Bitumsnsauit Buenuit JI.B. 3epkanoB po3ymie mijg «peraepcTBOM»
MpoOIIEC 3aXOIJIEHHS BiacHOCTI (ipMu ab0 NEPEXOIUICHHS ONEpPaTUBHOIO
yVIOpaBIIiHHA 3a JIOMIOMOTOI0  CIEHialhbHO  CTBOPEHOTO  KOH(IIKTY.
«Pelinepcbke» 3axXOIICHHS AIACHO MOTpeOy€e 3HAYHUX I1HTEIEKTYalbHUX,
IPOLIOBUX, BJIQJHUX, & TaKOX JIIOJCHKUX pECypcCiB, 110 MOBUHHI OyTH
o0’elHaHl y WYITKY CHElialbHO CTBOPEHY cucteMmy. I[loTpiOHO TakoX
30CEepeIMTH yBary Ha MNPOTUIPABHINA CHPSIMOBAHOCTI TAKOTO 3aXOIJICHHS,
aJ>Ke METOI0 «PEeiIepChKO» aTaku MOXe OyTH HE JIMIIE BJIACHICTh BipMHu, a
1 MpaBo BJIACHOCTI HA II0 HOPUAUYHY 0co0y [72, c. 34]. Xoya 3 TOYKH 30py
YKpPaiHCHKOT'O0 TOCMOJAPCHKOTO MpaBa Cy0’€KT rOCHoJaplOBaHHS TOMY 1 €
cy0’€KTOM, a HE CYKYNHICTIO MaiiHa 4Yu (IKTUBHOI OCOOHUCTICTIO —
IOPUJIMYHOI 0COOO0I0, 10 BiH HE MOXE OyTH 00’€KTOM KYHiBIi-TIPOAAXKY.
Buxoasum i3 yKpalHCBKOro 3aKOHOJIABCTBA IO peidaepa Oyje
BCTAHOBJICHHS KOHTPOJIIO HaJ YCIM MaKkeTOM akKUid aTakoBaHOTO
nignpuemctBa. IlpoTe B 1ijjoMy 3 TakMMU TMOIJISIaMU HAYKOBLS BapToO
MOTOJIMTHUCS, OCKIJIBKY IMiJ1 mocsiraHHSIM Ha MaiiHO AT («peitaepcTBoM») Ciijl
pO3yMITHU caM€ TMpOUEC 3aXOIUIEHHS 1 BCTAHOBJICHHS  KOHTPOJIO
MPOTU3aKOHHUMU crocodamMu. BiamoBiHO A0 HBOTO MOTPIOHO BCTAHOBUTH
BIJIMOBIIAJIBHICTh YK€ 3a caMy Opraizaiito «peijgepcbkoro» Hamany. [lpu
bOMY MOTPIOHO TAKOK BU3HAYUTU METY «PEUIEPCHKOT» aTaku.

C.M. MockaJIeHKO BBaXae€, M0 «PEUJIEPCTBO» MOYHA BU3HAUYUTH SIK
IHCTPYMEHT 3axOIUICHHS, SIKUA BKJIIOYAE B CE0E€ KOMIUIEKC HOPUINYHHUX,
MCUXOJIOTIYHUX, EKOHOMIYHUX, BIMCHKOBO-CIIOPTUBHUX METOJIUK Ta
texHoJsiorid [111, c. 117]. Moxuna noroautucsa 13 C.M. MockaneHkoMm, 00
HACIIpaB/li 11 YCI METOAMKHU 3aCTOCOBYIOTh Y CYKYMHOCTI MpPH 3aXOIJIEHHI
AT.

Sk 3aznadae B. CamoilieHKO, 1€l TEepMIH Ma€ IMUPOKE, EKOHOMIYHE
3HAQUEHHS, BiAMIHHE BiJA (OpPMaTBLHO-IOPUINYHUX (OpPM peopraxizarii
opuandHuX ocid 3rijgHo 3i crartamu 104-107 LK Ykpainu: 1e 10CSIrHeHHs
oco0o0 abo rpymnow 0cid, 1O AiI0Th CHUIBHO  (MOTJIMHAYaMU),
KOPIOPATUBHOTO KOHTPOJIIO HaJ MiANPUEMCTBOM (LIULIIO) Yy BUIIISAI HAKETy
akiii abo0 4YacTKU CTATYTHOrO KamiTaay I, Mo 3a0e3nedye Takui
KOHTpoJib. KiHIIEBOIO METOI TIOTJIMHAHHS € OMOCEPEIKOBAaHE IMPaBO
po3nopsKaTUCA aKTUBaMU LIl B 1HTepecax mnoriuHada [183,c.29]. I3
BUKJIQJICHUM MOXXHa B IIJIOMY IIOIOJAUTUCS, OCKUIBKM IIiJi TEPMiHOM
«penaepcTBO» chpaBai TOTPiOHO po3ymiTd HE (GopMu peopraHizarii
cy0’€KTIB rOCIOJAAPIOBAHHS, @ OTPUMAHHSI KOPIIOPATUBHOIO KOHTPOJIIO Ha/
MNiMNPUEMCTBOM. TakoX BapTo MIAKPECIUTH, IO NEH KOHTPOJb €
MPOTUNPABHO  BCTAHOBJICHUM  IIIJITXOM  3aCTOCYBAHHS  KOMILJIEKCY
MPOTU3AKOHHMX JTIH.
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[lin KOpHOpAaTUBHUM KOHTPOJIEM HAaMH PO3YMIEThCA 3JATHICTH
BIUIMBATU HaA CHpPAaBU TOBAPUCTBA YEPE3 BUKOPUCTAHHS KOPIOPATUBHUX
MpaB, y IMeEpIly Yepry — IpaBa Ha ydacTb B YIpaBIiHHI CIpaBaMu
ToBapucTBa. OTXKE, TEPMIH «IIOTJIMHAHHS» € HEUTpaIbHUM: MTOTJIMHAHHS HE €
000B’A3KOBO HE3aKOHHHM.

Tak, wanpuknan, O.KoBanb BUKOPUCTOBYE 11  IMO3HAYEHHS
«peUsIepChKUX» TPAKTUK TEPMIH «KOPCTKE TMOTJIWHAHHIY, 00’ €IHYIOUH,
(hakTMYHO, BCI BUJAM KOPIOPATUBHOIO «peiaepcTBay. HaykoBenp Takoxk
3a3Hayae, 110 JKOPCTKI IIOIJIMHAHHA MOKHA pO3IISAaTH  sSIK  3acio
po3MIUpeHHsT Oi3HeCy: sKIo Ha movaTky 90-x pokiB HEOOXiJHI aKTHUBH, SIK
npaBujIo, NMpuadaBaaIucs B MpoLeCci NpuBaTU3allii AepKaBHOTO MaiHa, TO Ha
[IbOMY €Tali TepeBara HaJA€ThCs IHIIMM METOJaM, CYTh SIKMX TOJIArac y
NEPEPO3NOALIT  BIACHOCTI LIISAXOM JOOpPOBUIBHOTO abo0 MPUMYCOBOTO
NpUEIHAHHS aKTUBIB 1HIIMX mianpueMcTs [81, c. 1].

Mosxna noroautuca 3 A.B. CMiTiOXOM, SKW BBa)kae, 110 TEPMIH
«pEeUsIepCTBO» € HACTUIBKM IIUPOKO BXKUBAHUM 1 MOMYJISIPHUM, 1110
JOCJIIJIKYIOUM TE€BHI MPaKTUKK y cdepl MOrMHAaHb Ta 3arapOaHb, Clijl HE
YHUKATH 1OTO MOHATTS, a HABMAKH, YiITKO BU3HAYaTH, YU € TaKa MpPaKTHUKa
«peinepcbkoro». HaykoBellb CIyIIHO BBaXKae, 0 «HAMaa Ha MiNPUEMCTBO,
OpraHizaifito, yCTaHOBY 3 METOK MHOro 3axOIUJICHHS» € JIUIIE €TaroM,
CKJIQ0BOIO MTPOTHU3AaKOHHOI0 3arapbanns [187, c. 95].

I. IITBaiika cTBEpXKYE, 110 3arajlbHOCBITOBE MOHATTS «PEUIEPCTBA» 32
MO>KJIMBOCTI CyNIEPEYOK 11010 MOPATBLHOCTI, € 3AKOHHUM 3a 3MICTOM, OJIHAK,
yKpaiHChKa Ta poOCiiicbKa TpaKkTUKa MPOTUIIPABHOTO  3aXOIICHHS
HiAMPUEMCTB HaJadM HOMY JICIIO IHIIOrO 3MICTY: «peujaepamu» 3a3BUUai
CTalM Ha3UBATU JIOJECH, AKI MAlOUU Y CBOEMY PO3IMOPSIKEHHI MiHIMyM
aKIliii TOoBApUCTBA, HABITh OJIHY-/IBi, 32 JOMOMOI0I0 (HOPMaAIHLHO MTPABUIILHUX
JOKYMEHTIB (DAKTUYHO 3aXOIUTIOIOTh MiJMPUEMCTBO, MHUTTEBO MPOAAIOTH
foro 1iHHE MaifHO (YacTillle 3a BCe HEPYXOMICTh Y MPUBAOIMBUX palioHax) i
TaKk caMoO panTtoBo 3HuUKalOTh [240,c.20]. 3 uuMM aBTOPOM MOXKHA HeE
MNOTOJUTUCS, OCKUIBKH «pPEUIepCTBO» HE € 3aKOHHUM 3a 3MicToM. [lpu
«peusIepcTBI» MOXKYTh OyTHM BUKOPHMCTAaHI SK 3aKOHHI, TakK 1 HE3aKOHHI
CcriocoOM BCTAHOBJICHHS KOHTPOJIIO HAaJ MiANPUEMCTBOM. A IIBUAKUN
NpOJIaXK JIIKBIIHOTO MaiHa MOXe OyTH €(DEKTUBHUM came JJIsl «peraepiB -
OJIHOJICHOK», SIKI BUYMHWJIA BIABEPTUM 1 HENPUXOBAHUMA 3JI0YMH, a TOMY
HaMararoThCsl IBUAKO MPUITUHUTHU Oy Ab-SIKY JISUIbHICTh 1 TEPEXOBATUCS.

H.O. I'yropoBa 1 JIKPECITIOE, 11(0) TEpMiH «penIepCcTBO»
BUKOPUCTOBYETHCS «JIJI1 TIO3HAYEHHS (PAKTIB MPOTUIPABHOTO 3aXOIJICHHS
nianpuemMctB» [S1, c. 6]. TloromxyemMocs 3 Takow JyMKOK, OCKIJIBKH MpU
BU3HAYEHHI TOHSTTS «PEUIEPCTBO» JOLIIBHO BUKOPUCTOBYBATU TEPMiH
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«OPOTUMNPABHE 3aXOIUIEHHS MIANPUEMCTBY. 3 1HIIOrO OOKYy, CIJIOBO
«MPOTUIIPABHE» TYT MOXE€ OyTH 3allBUM, OCKIJIBKH CJIOBO «3aXOIJIEHHS
HaBpsAJT Y4 MOKE 3aCTOCOBYBATHCS MO BiJHOIICHHIO J0 IPaBOMIPHOIO
SIBUIIA UM TPOLIECY .

Ha namry nymky, HalOiIblI BAAIUM € MPOEKT 3akoHy Ykpainu «IIpo
BHECEHHS 3MiH Ta JOMOBHEHB JI0 JCSIKUX 3aKOHOJAABYMX aKTIB YKpaiHU 100
BCTAHOBJICHHSI KpUMIHAJIBHOT BIJMOBIIAIbHOCTI 3a 3aXOIJICHHS MAIPUEMCTB
(petinepctBo)» Big 13 Oepe3ns 2007 poky Ne 3300, BHECEHUIA, HAPOAHUMU
nenyTaTamMy YKpaind V CKIIMKaHHS, SIKM BU3HAYA€ HACTYITHE MOr0 MOHATTS
— 1€ 3aMoBJICHHS Ta (ab0o0) opradizaiis Hanagy Ha MiANPUEMCTBO,
OpraHizailito, yCTaHOBY 3 METOI MOIr0 3aXOIUICHHS, 1110 MOTSTIA MOPYIICHHS
Horo HopMajibHOI poOOTH, a TaK camMO Hamaj] Ha MiANPUEMCTBO, YCTAHOBY,
Oprasizarito 3 METOI0 MOro 3aXOIMJICHHS, BAMHEHUI OPraHi30BaHOIO IPYTIOL0.

[ToHATTS «peiaepcTBay HE € HOBUM ISl HAILO1 JiepxaBu. [cTopisa Horo
MOSIBM 1 MOJAJIBIIOT0 PO3BUTKY IOKa3ye, IO Mpodiema «peiaepcTay
BUHMKJIA yKE JOCUTH JIaBHO, aJie B Hallliil KpaiHi BiJICYTHS HOpMaTUBHA Oa3a
Uisi OOpoTHOM 3 UMM SIBUIIEM Ha BHUCOKOMY 3aKOHOJIaBUOMY pIiBHI.
HaykoBusgmMu migroToBI€HO 3HAYHY KIJBKICTh POOIT, B SKMX HAJAEThCA
PO3yMIiHHSI MOHSTTS «PEUIEPCTBa» y Teopii. YCi HaMpaloBaHHS HAYKOBIIIB,
Ha Hally AYMKY, MOTpiOHO 00’€IHATH 1 BHECTH 3MIHU Ta JOMOBHEHHS Y
3aKOHOJABCTBO Ta HAJAaTH BU3HAYCHHS TIOHATTS «PEUIEpPCTBO», sKe O
BKJIIOYAJIO pI3HI aCMEKTH MNPOTUIIPABHUX MOTJIMHAHb mianpueMmcTB. [lpu
YiTKO BCTAHOBJIEHUX O3HAKAX «PEi/IepCcTBa» Ta BHECEHHI HEOOXiIAHUX 3MIH Y
3aKOHOJIABCTBO JJII BCTAHOBJICHHS €(MEKTMBHMX MEXaHi3MiB MPOTHIIT
NPOTUINPABHOMY MOTJIMHAHHIO, OyJ€ MOXJIMBO C(POPMYBATH MOBHOILIHHY
cucremy 3axucty AT.

ITonsiTTst  «HIpOTUNPAaBHE  BCTAHOBJCHHSA  KOHTpomo  Haxg AT
(«peUIEepCTBO») € IOCTATHBO IMPOKUM MOHATTAM. He3Baxkarouu Ha Te, 10 y
KK Vkpainu HasiBHE BHM3HAYEHHSI TMOHATTS «IPOTUIPABHE 3aBOJIOAIHHS
MaiHOM MiANPUEMCTBA, YCTAHOBH, OpTraHizailii», SKe€ MICTUThCA Yy CTaTTI
206.2 KK VYkpainu, y npomy x Kojekci HasiBHI i 1HIIII CTATTi, 38 JJOMOMOTOIO
SKUX MOKHA KBaJIi(hiKyBaTh NPOTUIIPABHI [, SIKI BUMHSAIOTH «pedaepu» npu
3axomieHHl AT. 30kpeMa, BCTAaHOBJIEHO KPUMIHAJIbHY BiAMOBIJAIBHICTH 3a
maxpaicTBO, BUMAaraHHs, 3JIOBXKHMBAHHSA  CIy>)KOOBUM  CTAaHOBUILIEM,
MEPEBUIIEHHS Baau a00 CIy»XKOOBUX MOBHOBAXEHb, MiJPOOKY JOKYMEHTIB,
MIJKYI, JOBEACHHS J10 OaHKPYTCTBA, CIY>KOOBE IIAPOOJICHHS, IPOTUIIO
3aKOHHIA TrocrmojapchKiidi  JISIBHOCTI, CaMOINpPaBCTBO, MOTpo3y  abo
HAaCUJBCTBO IIOAO CIy>KO00BOi 0COOM 4YM TpoMaAsHUHA, SKUH BUKOHYE
I'pPOMAJICBKUK O0OB’SI30K, MPUMYIITYBaHHS 10 BUKOHAHHS YX HEBUKOHAHHS
MBUIBHO-TIPABOBUX 3000B’si3aHb, BUKPAJCHHS, MPUBJIACHEHHS, BUMaraHHs
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JOKYMEHTIB, INTaMIliB, M€YaTOK, 3aBOJIOJIIHHSA HUMH IUIIXOM IaxpaicTBa
Yyl  3JIOBXKUBAHHS CIIyKOOBUM CTaHOBUIIEM a00 iX MOILIKOJKEHHS,
MOPYIICHHSI TOPSIAKY BUITYCKY (emicii) Ta o0iry I[iHHUX M[anepis,
MMOCTAHOBJICHHSI CYIJIe0 (CyAAsiMH) 3aBiJoMO HEMNPABOCYIHOTO BHPOKY,
pillIeHHs1, yXBaju a00 MOCTAaHOBU, HE3aKOHHE BUKOPUCTAHHS 1HCAWIEPCHKOL
iHpopmarii Ta IHII CyCHiIBHO HeOe3IeuYHi MiSHHS, IO € CKIaJ0BHUMU
«peiaepcrBa» [89]. UiTke BU3HAYEHHS €IUMHOrO CKJIaAy 3J0YMHY IOBHHHO
CIIPOCTUTH TIPOLIEC OOPOTHOU 13 HUM. €IMHOIO MEPEIIKOA00 A0 I[OTO MOXKE
OyTH KOMIIJIEKCHICTh CaMOro JisiHHS. Y 3B’SA3KY 13 LIUM, CKJIaJHO OyJie
OJIHO3HAYHO TPOMMCATH CaHKIIIO 3a KWOro CKOeEHHA. ToMmy, MOXKIIUBO,
CIIOYATKy CJiJi BU3HAYEHHS JOCJIJ)KYBAHOTO TOHATTS 3aKpillUTU Y
CIelialbHOMY 3aKOHOJABCTBI, a IMI3HIIIEC BUPINIYBAaTU MUTAHHSA PO HOTO
3akpimeHHs y KK Ykpainu ta KnAlIl Ykpainu.

[IpoBiBIIM aHai3 JIOBIJIKOBUX JIKEPEN, pe3yJbTaTiB HAyKOBHUX
nocaikeHb, a Takoxk HITA, MokHa Jatu HAcTynHE JOKTPUHAJIbHE
BU3HAYEHHSI TMOHSATTIO «IPOTUIPABHE BCTAHOBJIEHHS KOHTpoJto Han AT
(peiimepcTBO)» — 1€ OpraHizalis Hamajay Ha MiANPUEMCTBO, OpraHisarlito,
YCTAHOBY HE3aJIC’KHO BiJ (OPMH BJIACHOCTI 3 METOI HOro 3axOIUICHHS,
3aBOJIOJIIHHA BJIAJIHUMU MOBHOBAXEHHSAMM IIOJ0 PO3NOPSIKAHHS MAaHOM 3
BUKOPUCTAHHAM MOTpo3W a00 HACHIILCTBA JO MOCAJ0BOI UM 1HIIOI 0COOWU;
MIaHTaXy;  [IaxpaicTBa;,  BUMAaraHHs;  3JIOBXHBAHHSI  CIIY>KOOBUM
CTAHOBUILEM; TIEPEBUILECHHS Blaad ab0 CIIyxkOOBUX TOBHOBAXXCHD;
nipoOJaEHHS TOKYMEHTIB; MiAKYM; JOBEJACHHS 10 OaHKPYTCTBA; CIIyKOOBOTO
1ApOoOJICHHS, TPOTU/I1T 3aKOHHIM rOCIIOapChKiN MisJIHOCTI; CaMONPaBCTBA;
OPUMYIIIYBaHHS 10 BUKOHAHHA YW HEBUKOHAHHS I[MBUILHO-ITPABOBUX
3000B’s13aHb;  BUKPAJCHHS, TMPUBJIACHECHHS, BUMaraHHs JOKYMEHTIB,
IITaMIIIB, TEYaTOK, 3aBOJIOAIHHA HHMH IUISIXOM IIaxpaicTBa 4w
3JIOBKUBAHHS CIIyKOOBUM CTAaHOBHUIIEM a00 iX MOUIKOJXEHHS;, MOPYUIECHHS
NOPSIIKY BUITYCKY (€Micii) Ta 00Iry I[iHHUX NarepiB; MOCTAHOBJICHHS CyA/1EH0
(cyaasiMu) 3aBiIoMO HEMPABOCYJHOrO PIlIEHHS, YXBajud a00 MOCTaHOBH;
HE3aKOHHE BUKOPUCTAHHS 1HCAWAEepchkoi iH(popMmalii Ta iHII CyCHUIBHO
HEeOE3MeuHi AisTHHS, [0 NOPYIIYIOTh MpaBa 1 3aKOHHI IHTEPECH aKI[IOHEPIB Ta
3aBJAOTH IM €KOHOMIYHOI'O Ta 1HIINX BUJIIB 30UTKIB.

Y nmanomy miapo3aini Ha ocHoBi aHamizy HIIA Ta mnornsais
BITYM3HSHUX 1 PpOCIMCBKUX €KOHOMICTIB Ta IOPUCTIB OyJI0 HaJIaHO
BU3HAYEHHS TOHATTIO «IPOTUIIPABHOTO BCTAHOBJICHHS KOHTpOJtO0 Hajy AT»
(«perinepctBa»).  IIpomoHyeMO  BHECTM  MOHATTS  IPOTUIPABHE
BCTAaHOBJIEHHsSI KOHTpot0 Haa AT» y HaBeneHit Hamu penakuii 10 3Y «IIpo
AT», 3Y «Ipo I'T», 'K Ykpainu ta KK Ykpainu.
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Kpim 11iporo, BBaKa€EMO BaXKJIMBOIO MPOTO3UIIIIO 11010 BCTAHOBJCHHS 1
3aCTOCYBaHHSl 3axOJiB BIANOBIAAJIBHOCTI yXE 3a caMmMy Oprasizailito
«penIepChKOroy Hamaay; y BU3Ha4Y€HHI TOHATTS MPOIMOHYETHCS BUBHAUUTH 1
OpoNuCcaTh  KpUMIHAJIbHO-KapaHi  JiSAHHS,  SIKI ~ BUKOPUCTOBYIOTH
NOPYUIHUKAMU TTPU IPOTUIPABHOMY BCTAHOBJIEHHI KOHTpOJt0 Hax AT.

MiniMizailisi TPOTUNPABHOTO BCTAHOBJIEHHA KOHTpoyito Hag AT
MOXJIMBA IUISIXOM aKTHBI3allli HAYKOBOrO JOCHIKEHHS IIi€l mpoOJieMu Ta
OKpECJICHHsI OpraHizaliifHO-MpaBOBUX ACIEKTIB MOJ0JaHHS MPOTUIIPABHOTO
3aXOIJICHHS MianpueMcTB. HaykoBi AOCHIIKEHHS 3 LbOI'O MUTAHHS MalOTh
rajy3eBuid xapakrep 0€3 BU3HAUCHHS] KOHKPETHHUX LUISAXIB KOTro MOA0JaHHS,
BU3HAYEHHS BiANOBiAAIbHOCTI. OTXKe, 3aKOHOAABUSAM Ta HAYKOBIISIM
noTpiOHO: 1. BU3HAuWTH [1ii, SKI 3aCTOCOBYIOTh «peiljepw» Mpu
MPOTUIIPABHOMY 3axoIjieHHI MaiitHa AT Ta 3akpinuTv iX y 3aKOHO/JABCTBI;
2. chopmynoBaTH BM3HAUEHHS, sKE€ O OXOIUTIOBAJIO PI3HI  aCIMeKTU
MPOTUMPABHUX 3aXOIJICHb TA YITKO BUSHAYUTH MOTO O3HAKH; 3. MPOMUCATH Y
3aKOHOJABCTBI BIMOBIAAIBHICTh YKE 3a caMy OpraHi3ailiio «pehiaepcbKoro»
Harnamy.

1.3. TocBia 3apyOizkHMX KpaiH y NpoTUAil NOCSIraHHSM Ha MAaiHO
AKIIOHEPHUX TOBAPHCTB

Y  Oynb-akiii pO3BUHEHIA KpaiHi «pelnepcTBO» € HEBII €MHHUM
€JIEMEHTOM €KOHOMIKH. «Pelaepr» 3aXOmIO0Th MiANPUEMCTBO, 3MIHIOKOTh
HOro KEpiBHUIITBO, L0 Mpalo€ HEE(HEKTUBHO, 1 TAKUM YMHOM CIPHUSAIOTH
€KOHOMIYHOMY pO3BUTKY. BOHM € CBOro poay «caHiTapaMu €KOHOMIKW».
Ane He 3aBXAM BOHM JiIOTh y MEXKax YHWHHOTO KOPIOPATUBHOIO
3akoHoAaBcTBa. Cnijg 3ayBaXuTd, 10 Yy OIIBIIOCTI BUMNAAKIB BOHHU
BUKOPUCTOBYIOTH ISl CBOET AISTILHOCTI HE3aKOHHI METOJIU JIJISl TOCSITAaHHS Ha
maitHo AT. KoxHa kpaiHa mae cBOi 0COOJMBOCTI y 3a0€3MEUEHH] BJIACHOL
Oe3rneku. BpaxoByrounM HEIOCTATHHO BIIOCKOHAJIEHY HOPMATHUBHO-IIPABOBY
0azy B YkpaiHi 3 nuTaHb 3a0e3nedyeHHs Oe3MeKH MiANPUEMCTB, BapTO
3BEPHYTHCS /10 BUBUCHHS JOCBiAy 3apyOiKHMX KpaiH y cdepi mpoTumii
«perIepChKUM» 3aXOIUICHHSAM. AHalli3 MO3UTUBHOIO 3apyOiKHOIO J10CBIITY
BapTO MPOBOJAWTH Ha MPHUKIIAJI KpaiH, e HEAPYKHI 3MUTTS Ta MOTTIMHAHHS
HaOyJId IIMPOKOr0 PO3MOBCIOJKEHHSI 1€ B cepeauHi XX CTOMNITTA.
Po3rnsiHeMO 3akOHOJABYl aKTH, SAKI PEryaioloTh MPOUECH 3JIUTTS Ta
MOTJIMHAHHS Y 3apyOlKHUX KpaiHax.

JlocnimKEeHHIO TOCBiaY 3apyOiKHUX KpaiH y TPOTUAIT TPOTUITPABHOMY
BCTAHOBJICHHIO KOHTpoito Haa AT («pelaepcTBy») NPUAULUIIM yBary
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BITYM3HSHI BUEHI, K1 Ha3uBaJd pi3HiI criocodu 3axucty AT Bijg mocsraHb Ha
ix MaiHO y 3apyOixkHuX KpaiHax. Ha Hamry gymKy, BapTo pO3IJISIHYTH yCi
criocoOu 3axucty AT, siki HABOJATHCS Y HAYKOBUX Tpallsix, Ta MPOBECTH iX
aHaJji3 Ha MPeaIMEeT MOXKJIMBOI0 BUKOPUCTAHHS B Y KpaiHi.

AHai3 J0CBiay 3apyOiXKHUX KpaiH y NpOTUJIl MOCSITaHHSAM Ha MalHO
AT («pelimepcTBy») BapTO MNPOBECTM HA OCHOBI 3aKOHOAABCTBa Beaukoi
bpuranii, CIIIA, Asctpaii Ta P® i3 nopiBHsiHHsiM HITA Ha3zBaHux kpaiH i3
3aKOHOJIAaBCTBOM Y Kpainu, 30kpema 3Y «IIpo AT» [135].

VY Benukiit bpurtaHii 31UTTSA Ta HOTJIMHAHHS PETYIIOKTH 32 JOIIOMOI0IO
Companies Act (AKT Opo KOMIIaHii), OCTAaHHIO PEAAKIIIIO IKOTO MPUUHSIN Y
2006 poui. 3akoH BHU3HAYAE PINIEHHS, SKI HPUUMAIOTHCS CHELiaTbHOIO
pesosmoniero (He meHie 75 %). JIo HUX BITHOCATH: 3MiHY CTaTyTy KOMIIaHi1
(cekmis 21 AxTy mpo Kommadii); 3MiHy HaliMeHYBaHHs KoMMaHii (cexiist 77
AKTy Tpo KoMmaHnii); mepepeectpariio myOaiyHOI KOMMaHii B MpPUBATHY 1
HaBnaku (cekuii 90, 97 AxkTy nmpo KommaHii); NEPETBOPEHHS KOMIIaHIil 3
HEOOMEKEHOK  BIAMOBINANBHICTIO B KOMIAHIl0O 3  OOMEKEHOH
BiAMOBiAANBbHICTIO  (cekuiss 105 AxkTy mnOpo KoMIMaHdii); BIIMOBY BiJ
3aCTOCYBAHHS MEPEBAXKHOIO MpaBa aKI[IOHEPIB HA MPUA0AHHS aKIii (CeKiii
569-571 AkTy mpo KOMIIaHil); 3MEHIIEHHS KamiTaly KoMmaHii (cekuii 626,
641 AxTy mnpo KoMmaHii); Mo3apuHKOBE MNpHAOAHHS KOMITAHIE BJIACHUX
akuin (cexuis 694 AKTy Mpo KOMMaHIi); BUILJIATH 3 KamiTaly JAJIs OraleHHs
a00 npundanHs BaacHUx akuin (cexuii 713, 716 Axty npo komnanii). 3MiHy
npaB yTpUMYBauiB IMEBHOTO Kjacy akilii NpuUiiMarOTh TEX CelialbHOI
pPE30JIIOLIIEI0 HA 3arajlbHUX 300pax akI[ioHEpiB JaHoro kiacy abo ix
MKMCbMOBOIO PE30JIIOLIIEID TPhOMA YBEPTSAMM BCIX ICHYHOUHUX TOJIOCIB (CEKIIis
630 Axty npo kommanii) [253]. Skmo Take pimeHHs OyJae BHU3HAHO
HECMPABEJIMBUM, TO BIACHUKH 15 % akiiii JgaHoro kjacy MOXKYTh
3BEPHYTHUCS 10 CyJly 3 MO30BOM IPO aHYJIIOBAHHS 3MiHU MpaBa. Takox y
CTaTyTl MOXKYTb MICTUTHUCS IMOJIOKEHHS TIPO PIIIEHHS I0J0 1HIIWX MUTaHb,
K1 TOTpeOYyIOTh creliaibHol pe3omonii. B Ykpainu y yactuni 2 crarrti 33
3V «IIpo AT» Tex mnpomnucaHo TMEpeNiK MUTaHb, SKI BHUPIIIYIOTHCS
BUKJIFOUHO Ha 3arajbHuX 300pax. Y Benukiit bputanii BiAMOBIIHO 10 CTATTI
907 Axty mpo koMmaHii, Ipu 3JUTTI MyOJIYHMX KOMMAaHINA, a TaKoX IpHU
NOTJIMHAHHI MyOJIIYHOIO KOMIIAHIEI 1HIIOT KOMIaHii, MOTpiOHE CXBaJCHHS
BJIACHUKIB 75 % aKIiii KOXKHOTO KJIacy KOXKHOI KOMIIaHil.

VY 3akoHOAaBCTBI YKpainu, 3okpeMa y crartsax 80 ta 83 3V «lIpo AT»
TEX MPOMUCAHI CXOXI HOPMHU 13 HOpMaMH AKTY MPO KOMIIaHii, BIAMOBIAHO
70 SKUX PIIMIEHHS TPO TPUNUHEHHS TOBAPUCTBA MUIIXOM 3JIUTTS, PO
CTBOPEHHSI KOMICIi 3 MPUIMUHEHHS TOBApPUCTBA, a TAKOX MPO OOpaHHs
NEPCOHAIIBHOTO CKJIAJy KOMICIi 3 NMPUNUHEHHS MNPUNUMAEThCA 3arailbHUMU
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300pamMu (3apeecTpoBaHl JJIs ydacTi y 300pax akiiOHEepH, SKI CYKYIIHO €
BJIacCHUKaMu He MeHII sik 60 % rosocytounx akiii) koxHoro AT, mo Oepe
y4acThb Yy 31IUTTI. BaxknuBo, mo y 3akoHaxX TMPOMUCAHWUN KBOPYM sl
OPUMAHSTTS PIMIEHHS PO 3JUTTA IMyOJIYHUX KOMIIAHIA Ta MNOTJIMHAHHS
OJIHI€E0  MyOJiYHOI  KOMIIaHi€erwo  1HImIOI  kowmrmadii. Ilpu  1mpomy
3a0€3MeuyIoThCsl MpaBa APIOHUX akKIIOHEPIB, a caMmMe€ piBHI MpaBa ycCiX
AKI[IOHEPIB HA MPUUHATTS PILICHHS MPO 3JIUTTS Ta MOMJIMHAHHS ITyOIIYHUX
KOMIaHiH.

3rimHo 13 cekmiero 942 AkTy npo kommadii, «(yHIaMEHTaIbHI»
onepaiiii (1moB’s3aHi 31 3MIHOIO KOHTPOJIIO B KOMMaHii) 3 akissMU Iy OJIIYHUX
KOMITaHi# peryJsitoe i KoHTposroe ocoduBuit oprand (Panel on Takeovers and
Mergers). lleit opran icHye y Benwukiii bpuranii 3 1968 poky. Hum
OpUAMalOThCAd  pillieHHS 3 OUIBIIOCTI  MUTaHb, MOB’SI3aHUX 13
«(pyHIamMeHTaTbHUMMY ONEpaLiIMU, 30KpEMA, K0 MIHOPUTAPHI aKI[IOHEPHU
HE 3aJ0BOJIEHI YMOBaMM IIPOBEICHHS Takoi omnepailii. Taki pilieHHs
neperiganae jauuie cneuianbHuil anensuidnuii opran (Takeover Appeal
Board), komneTeH1ito sIKOro BU3HaA4€HO ctarrero 951 AkTy mpo komIasii.
SK110 MOro KOMMNETEHIIi HEeI0CTaTHBO JIsl BUPIIIEHHS MMEBHOrO cropy abdo
CTOPOHU HE MOTOJIKYIOTHCSI, TO CIIP PO3MIISIAAIOTE Y CYI0BOMY MOPSIIKY.

XapakTepHO OCOOJMBICTIO 3aKOHOJABUOI0 PETYJIOBAHHS 3JIUTTS Ta
noryniHaHHg 'y Benukiit bputanii € MakcumanbHa myOJIIYHICTh YTOJAM, IO
Ja€ 3MOry 3a0€3MEYUTH 3aXUCT IHTEPECIB SIK KOKHOTO aKI[iOHEepa, TaK 1
BCbOIO mMiAnpueMcTBa. Bces mpouemypa 37UTTS KOMMaHid mae OyTu
BMKJIaJICHA Y TMCbMOBOMY JIOKYMEHTI, SIKWi IOBUHEH MICTUTH BCl HEOOXI1IHI
JUISL YKJIQJIEHHS YTOJM BigOMOCTI (Ha3BY KoMIaHii, iH(opmariio 1po
CTPYKTYpHUI CKJIaa 11 aKiid, yMOBHM TNEPEPO3NOJALTY BJIACHOCTI TICHs
3MIMCHEHHS TPOLEAYPH 3JMUTTS Ta TMOTJWHAHHS, TOJAIBIIANA PO3MOILI
BIJIMOBIIAJIBHOCTI Ta TMPUOYTKY KOMIIAHIM, I11iHA, 110 HPOMOHYETHCA
KOMIIaHii, sKa TMOTJIMHAEThCS). ['eHepaJibHUN IUPEKTOp Ta BiANOBIIHUN
EKCIEPT Ha 3arajlbHUX 300pax akiiOHEpIB JOMOBIJAOTh MPO HEOOXIIHICTh
Ta KOPUCHICTh MPOBEACHHS 3IUTTA. BiamoBiiHO 10 AKTYy Hpo KOMIaHIi,
JOTIOBi/Ib TMOBMHHA OyTH HaAJIEXKHO OOIPYHTOBAHA 3 TMIOCUJIAHHSAM Ha
OyXraJTepcbKy  3BITHICTb, IOKa3HUKH  TIOCIOJAPChKOI  AiSJIBHOCTI
nianpueMcTB. Cxemy 3JMTTA Ta NOTJIMHAHHA (scheme) 3aTBep/KylOTh Ha
3arajibHUX 300pax akuioHepiB. Peectparop mnepeBipse BCi HEOOXIJHI
JIOKYMEHTH, 30KpeMa JOKYMEHT, III0 BH3HA4Ya€ TMPOLEAYPY 3JUTTH,
OOrpyHTYBaHHS F€HEPATBLHOTO JUPEKTOPA U eKcrepTa 1100 HEOOXITHOCTI Ta
MOXJIMBOCTI 3JIUTTS, OyXTaJITEPChbKY 3BITHICTH 000X KOMMAaHIA 3a OCTaHHI
Tpu poku. Ilicns BuaaHHs peecTpatropoM OMIiAHOrO 103BOJY MOKHA
3aTBepAKyBaTh HOBUM CTaTyT MiANPUEMCTBA.
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Y 3akoHoAaBCTBI YkpaiHu, 30kpema y ctarti 65 3V «llpo AT»
3a3HAYEHO, 10 odepTa Mae MICTUTU BIIOMOCTI Tpo: 0coly, sika cralja
BJIACHUKOM KOHTPOJIBHOT'O MAKETA aKIliii TOBAPUCTBA, I[IHY MPUI0aHHS aKII1i
Ta TOPSIAOK 1i BU3HAYEHHS; CTPOK, MPOTITOM SIKOIO AKI[IOHEPU MOXKYTh
MOBIJJOMUTH MPO MPUUHATTS MPOMO3ULIT NpO NPUAOAHHS aKLii BiAMOBIIHO
JI0 YaCTMHU IIOCTO]T 11€1 CTATTI; MOPSIA0K OIIATH aKIiii, 10 Npua0aBarOThCs;
crioci0 (crmocoOu) oriaT akiii, mo npuaoaBaroThes [135].

Ak 3a3nauvae A. Kipees, y Benukiii bputanii iMOBIpHICTh MOTJIMHAHHS
HE 3aJIeKUTh Bl (PiIHAHCOBOTO CTaHy KOMIIaHIi Ta €(EKTUBHOCTI yIpaBIIHHS
Heto. Jlna exoHomiku Benukoi bpuranii HexapakTepHa ydacTb Yy
NPOTUNPABHUX TOTJMHAHHAX CHEliadi30BaHUX KOMIIaHIM, 110 3aiMaroThCs
MEepepo3MOIJIOM AKTUBIB yCyIEpedu 1HTepecaMm 1 IMpaBaM iHIIUX CyO’€KTIiB
eKOHOMIkHM [79, c. 141].

3akoHoaaBcTBO Benukoi bputanii nmpo koMmmaHii 3axuiliae iHTEpECH
AKI[IOHEPIB IUISIXOM BUMOTH MPUUHSATTA PIIIEHb CHOELHIATHBHOK PE30JIOLIE)
(kBamiikoBaHOw OibIIICTIO TOJIOCIB). BinmosigHo 1o Bumor Sixth Council
Directive, odepeHT, 1m0 npuadaB 3a HACAiAKaMU MyOJIYHOT MPOIO3UIlli He
MmeHie 90 % akiiiii, MOBUHEH MPUMYCOBO BUKYIIUTH 1 PEMITY aKIIiil 3a Ti€t0
K 11HOW. SIKIIO X 3a HAC/iAKaMu MPOIo3uIlii oPepeHT OTpuMaBR KOHTPOJIb
Hag 90 % BciX akiiii koMmmaHii, MIHOpUTApHI aKLIOHEPH, 110 3AJTULIUIUC,
3000B’s13aHi TpoaaTH CBOI aKIii opepeHty [258].

AHani3 3akoHoaBcTBa Benukoi bpuTanii, cipsiMOBaHOTO Ha MPOTHU/IIIO
nocsiraHHsM Ha MmaiiHo AT, no3Bosise 3anporionyBaTu 3miHu 10 3Y «lIpo
AT». 3okpema, Ha HaUly AYMKY, MOTPIOHO 30IJBIIMTH KBOPYM 3arajlbHUX
300piB AT, HEoOXimHMK MJisi TPUUHATTA PILIEHHS, OCKUIBKA B TaKOMY
BUIAJIKY pIIIEHHA, SKI NpUMalOThCS Ha 3arajibHUX 300pax OTPUMAIOTh
CXBaJICHHSI TPhOX YETBEPTHUX T'0OJIOCIB aKIIOHEPIB, SIKi 3apeecTpyBaUCS JIJis
y4acTi y 3arajbHUX 300pax Ta € BJIACHUKAMU TOJIOCYIOUMX 3 I[OTO MUTAHHS
akui. BianoBigHO, SKIIO TpW YETBEPTUX TOJIOCIB aKIIOHEpIB, Kl
3apeecTpyBajgucsa JUIsl y4acTi y 3arajbHuUX 300pax Ta € BJaCHUKaMU
rOJOCYIOUMX 3 LOr0 MUTAHHS aKlUii HE MATPUMAIOTh YXBAJICHHS JAaHOTO
pilieHHs, TO pillleHHs npuiiHsaTO HE Oyzae. Llg Hopma Oyzae cripsiMoBaHa Ha
3aXMUCT aKI[IOHEPIB Bl MPUUHATTS PIlICHh HE HA 1X KOPUCTh T YXBAJICHHS 1X
IPOCTOI0 OUIBUIICTIO TOJIOCIB aKIIOHEPIB, SIKI 3apEECTPYBAIUCS ISl y4acTi y
3arajibHUX 300pax Ta € BIAaCHUKAMHM rOJIOCYIOUHX 3 IIbOTO MUTAHHS aKIliH.

Y 3B’a3ky 3 umMm yactuHy 3 crtarti 42 3Y «llpo AT» HeoOxigHO
BUKJIACTH Y TaKil peaaKiii:

«Pimennst 3aranmpHux 300piB AT 3 mnuTaHHA, BUHECEHOTO Ha
roJIOCYBaHHs, MPUNMAETHCS TPhOMA YETBEPTUMH TOJIOCIB aKI[IOHEPIB, SKI
3apeecTpyBagucsa JUisl y4yacTi y 3arajibHUX 300pax Ta € BJIAaCHUKaMU
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roJIOCYHOUMX 3 I[bOrO MUTaHHS aKIii, KpiM BUMAIKIB, BCTAHOBJICHUX I[UM
3aKOHOM.

Takox, Ha Hamy IyMKy, MOTPIOHO 3a3HAYUTH, IO IiHA OpUAOAHHS
aKIii He MoOxe€ OyTH MEHINOK 3a HAWBUINY IIHY NPUI0aHHS MPOTATOM
uporo mnepionay. JlaHa Hopma 3aXUCTUTH MpaBa Ta IHTEPECU aKLIOHEPIB MpU
000B’s13k0BOMY BUKYyNi AT HanexHUX iM akilid Ta HE JO3BOJIUThH KyIyBaTu
aKIli 3a HIOKYMMM I[IHAMU, HIK HalBMINA 11HA TIPUI0aHHS OPOTATCOM LBOTO
nepiony.

Baxkaemo, mo yvactuny 1 crarti 69 3V «llpo AT» ciij BUKIACTH Y
HACTYTHINA peaaKiii:

«Ilina BuKyIy akuid He Moxke OyTH MEHIIOK 3a HaWBUILY IiHY
NpUA0AHHS IPOTITOM I[LOTO MEPIOIY».

HactynHoto KkpaiHOI0, KOPIIOpaTMBHE 3aKOHOJABCTBO SKOI  CJIiJT
MpOaHali3yBaTy 3 METOIO BUSBJIEHHS €(DEKTUBHUX HOPM y KOPIIOPATUBHOMY
3akononaBctBi, € CIIA. Ix mo3utuBHMII 1OCBiN y OpOTUIIl MOCATaHHSM Ha
maiiHO AT € nocratHpo BenukuM. Y CIIIA koxeH mrar Mae CBO€ BiacHe
KOPIOPATUBHE 3aKOHOJIABCTBO. PO3TIIIHEMO JMIIE 3aKOHOAABCTBO IITATy
JlenaBep, sIK 0JiHE 3 HAUOLIBII PO3BMHEHUX Ta JIOEpaJbHUX J0 IMIAIPUEMIIIB.
Y JlenaBepi 3apeectpoBaHo 50 % Bcix myOmiunux kopnopauid CIIA.
C. byaunin 3a3Havae, MO0 aHaI3 MOJIOKEHb aKIIIOHEPHOrO0 IpaBa IITATy
JlenaBep 0COONMBO BaXJIMBUMA JIJI1 aHaNI3y aKIIOHEPHOTO 3aKOHOJABCTBA
CIIIA B mizoMmy, OCKiJIbKM KOpPHOpATUBHE MpaBo JlemaBepy 3aCTOCOBYIOTh
TaKoX B IHIIKX mTarax [20].

JisneHicTh Kopmopamriii JlenaBepa perymoerbcssi Delaware Code
(Konekcom Jlemasepa) [255]. PosrnsgpatumMemMo TIUIBKM HOPMH  TIPO
Kopropaiii 3 akuisiMa (stock corporation). OCHOBHMM 3aCHOBHMIIbKHUM
JIOKYMEHTOM Kopmoparii € ii ceptudikar iHkoprnopaii (certificate of
incorporation). Ile ananor 3acCHOBHMIILKOTO JOTOBOPY. SAKINO IUPEKTOPHU
koprnopailiii y CIIIA HeHaneXkHO BUKOHYIOTh CBOi OOOB’SI3KH, TO aKI[IOHEP
Ma€ MpaBO Ha TMOJAHHS TMOXIJHONO TII030BY BiJl IMEHI KOpHoparii.
P. KpaBueHKko BKazye, 110 TaKui akI[iOHEP MOBUHEH IiJ Yac Mojayl M030BY
OyTH BJIACHUKOM akiiiii, a He mpuadaBaTu CBOI akiii mizHime [85, c. 22].
BapTo 3a3HaunTH, 110 CX0’)a HOpMA TaKOX MICTUTHCS y cekiii 42 AKTy mpo
KOMITaHii.

3a 3aKOHOJABCTBOM IuTary JlemaBep KOXHIM akiii BiJIOBigae OJWH
rojioc, SKIIO IHIIE He mnependadeHo ceptudikaroM iHKoproparii. Y
ceptudikari iHKopriopamii Moxe OyTH TnependadyeHa  MOXKJIUBICTh
KyMYJIITUBHOTO TOJIOCYBaHHSI TMpH BUOOpax JAUPEKTOpiB. MexaHizm
KyMYJIITUBHOTO TOJIOCYBaHHs OyB BIEPIIEC BBEICHUM B KOPIIOPATUBHE MPABO
y CIIA (mrrat Inninoiic, 1870 pik). AkuioHnepu wmrary Jlenasep BUPIIIYIOThH
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MUATAHHS OUIBIIICTIO TOJIOCIB BiJl MPUCYTHIX HA 300pax 1 Takux, 10 MAKOTh
npaBo Tro0JIOCY, 3a BHUHSATKOM BHUOOpPIB JAUPEKTOPIB, AKI 3IIHCHIOIOTHCS
BiTHOCHOIO OumbmIicTiO ronociB (plurality), skmo iHIme He mepeadaydeHe
ceptudikaToM iHKOpIopamii abo craTyToM. 3aKOHOJABCTBO HE MICTHUTh
BUMOTM WIIOJI0 MPUUHATTS PIlICHHS KBali()iKOBAHOI OUIBIIICTIO TOJIOCIB.
Taka BuMora mosxe OyTu nepeadadeHa 3aCHOBHUIbKUMHU JIOKyMeHTamu. [ Ipu
BiIUy>K€HHI a00 3/1a4l B OpeH]y akTUBIB koprnopauii y Jlemasepi, pana
JUPEKTOPIB  MMOBUHHA OTPUMATH  CXBAJCHHSA  BJIACHMUKIB  OLJIBIIOCTI
BUIIYIIEHUX Trojocyrounx akiii. Taka nporeaypa ai€ 1 Npd poO3MyCKy
KOMITaHi1 3a NPOMO3ULI€I0 paau aupekTopiB. Onepanii 37uTTs 1 MOTJIMHAHHS
3a pIIEHHAM JIUPEKTOPIB TAKOX MOBUHHI OTPUMATH CXBAJICHHS! BJIACHUKIB
O1IBIIOCTI BiJl BUITYIIEHUX aKIiid Ha 300pax akIIOHEPIB KOXKHOI KOpIoparlii.
[Ipu 37UTTI Ta NOTJMHAHHI MOXE BIIOYBaTUCS BUKYI aKIliii MIHOPUTAPHOTO
aKilioHepa 3a rpoIloBi KowTH abo HiHHI manepu. AKIIIOHEPH, SIKi HE 3TiaHI 3
yMOBaMU TMPOBEJICHHS ONEpalii, MaloTh NpaBO HA BHUKYI iX akiid 3a
crpaBeiMBot0 BapTicTio (fair value), sika Bu3HauaeTrhcsi cyqom (appraisal
right) [252].

VY 3akoHOAaBCTBI YKpainu, 30kpema y yactuni 2 ctarti 70 3Y «lIpo
AT», MICTATBCS CXO0K1 HOPMMU: SIKIIIO PUHKOBA BApTICTh MaifHa a00 MOCIYT,
IO € MPEAMETOM 3HAYHOIO MPABOYMHY, NEepeBUIlye 25 % BapTOCTI aKTUBIB
3a JAHUMU OCTaHHBOI piuHOi (iHaHcoBoi 3BiTHOCTI AT, pimeHHs n0po
BUMHEHHSI TaKOTO TPaBOYMHY NPUHUMAETHCS 3arajibHUMU 300pamMu  3a
MNOJAHHAM HArjIs0BOl paau. A BIANOBIAHO J0 4YactTuHu 1 crarti 80
BKa3aHOT0 3aKOHY, 3JIUTTS, MPUEIHAHHS, MO, BUILI Ta nepeTBopeHHs AT
3MIMCHIOIOTHCS 3a PIILIEHHSM 3arajibHUX 300piB.

Cymmn JlenaBepa y CIIIA BHKOHYIOTH IPABO3aCTOCOBHY Ta pa3oM 3
opraHaMM TIPEJCTAaBHUIIBKOT BiIagu — mpaBoTBopuy (Qynkuio. Cyau
chopMyJIIOBAIM ~ BAXJIMBI  NPUHIUIM  3aXUCTy  MIHOpUTapiiB  Mpu
OpUMYCOBOMY BUKYII iX akiii (freeze-out) [256]. CTOCOBHO «3BUYAKHOTO»
normuHanHsg  Bepxouuit Cyn  JlemaBepa y 1983 pori  chopmynroBaB
CTaHJApPT «KOHTPOJIIO HA TOBHY CIpaBeMIMBICTH» (entire fairness review)
(Weinberger v. UOP, Inc., 457 A.2d 701 (Del 1983) [260]. 3okpema,
JUPEKTOPU TOBUHHI JOBECTH CYIy, W0 pilleHHsS OyJ0 yXBaJ€HE MO
BIJIHOIIEHHIO JI0 JApPIOHMX aKI[IOHEpIB CHpPaBEJIMBO, 3 JAOTPUMAHHIM
mporenypu (fair dealing) Ta miHa, SKy BOHM 3aTBEPAWIM, TaKOX €
cripaBeNMBOIO (fair price).

Y CIIIA y 1968 poui 6yno npuiinsato Williams Act (Akt Binesamca), B
SKOMY BCTAHOBJICHO BHUMOTHM JIO BIJKPUTHX TEHIAECPHUX MPOTO3ULIIMA
(tenderoffers) Ha mornuHanHs myOniyHUX KomnaHii. CTopoHa, sika 31IMCHIOE
BIJIKDUTY TEHJEPHY MPOIO3UIIiI0, MOBUHHA mojaatu 3asBy 10 Kowicii 3

49



uiHHux manepiB 1 Oipxk CIIA Ta kommanii, mo noriuHaeTbes (target
company). Y 3asBi NOBHMHHI MICTUTHCS BiJIOMOCTI MPO: YMOBHU TEHIAEPHOI
MPOMO3UIIIT; XapaKTePUCTUKY CTOPOHM, IO 3BEPTAETHCA 3 TEHIAECPHOIO
MPOIIO3HIIIELD; JHKEPESI0 TOTIBKOBHMX KOINTIB; IJIAHU I0JI0 KOMIaHIi, SKY
noryMHaroTh (target company). I[Ipotarom 10 aHiB ocobu abo kKoMmmnaHii, sKi
KyIytoTh Oinbie 5 % axiiiif, MOBUHHI HAAaTH TaKy X iHQopmarlito. Y AKTI
BinpsMmca BCTaHOBIIEHO MiHIMAIBHUN NIEPIO ISl PO3LJIS LY pono3uiii — 20
JHIB, a aKIliOHepU MiANPUEMCTBA, BIAHOCHO SKOTO 3pOOJIEHO TEHIEPHY
MPOMNO3HUIIiI0, MPOTATOM 15 AHIB MOXKYTh 3MIHUTH CBO€E pillieHHs [261].

VY 3aKOHOJIABCTBI YKpaiHM MICTATBCS CXOXI HOPMHU MpO MyOJiyHy
0€3BIIKJIMYHY Tpono3uiiiro (oepTy) (30kpema y ctattax 64 ta 65 3V «llIpo
AT») [135]. Ha namy aymky, BKa3zaHl HOPMHU 3aKOHOJIABCTBA CIPUSIOTH
3aXUCTy mpaB akuioHepiB AT, OCKiIbKM Mpoleaypa MOJaHHS ITyOJi4HOL
0€3BIAKIMYHOI Tpono3ullii € «mpo3oporoy. 3okpema, HKIIIIOP ta koxHa
Oip>ka, HaA SKId TOBAPUCTBO MNPOUIUIO MPOLEAYPY JICTUHTY, MOXKYTh
3MIACHUTH MEePEBIPKY HASBHOCTI MiJCTAB JIJIsi MOJaHHS BKA3aHO1 MPOIO3UIIIi.
Bapto 3a3HauuTH, 1110 000B’SI30K OIMy0JIIKYBaHHS MPOIO3UIIT B 0QiliiiHOMY
JPYKOBAHOMY OpTraHi CIpHUsS€ BUHECEHHIO MPOIO3UIli Ha HMIMPOKUN 3arai.
Takum uuHOM, «peiiaepu» He OyAyTh MaTH MOXJIMBOCTI TPUXOBATHU
HE3aKOHHI acrnekTu 3axomieHHs AT. BkazaHi HOpMH YHEMOXJIMBIISTH
«peiaepam» 3a1IMCHUTH IPOTUIIPABHE 3aBOJIOAIHHS akiissMu AT.

3akononaBctBoM CIIIA Bu3HaueHO, W10 aklIOHEp Ma€ MpPaBO Ha
MOXIIHUM MO30B BiJ iMEHI Kopropauii. ¥ pa3i «3BUYaiiHOr0» MOTJIMHAHHS
nns 3aiidcHenHs omneparii 'y CIIHA notpiOHe cXBajeHHS akI[iOHEpiB 1
JUPEKTOPIB  KOpHopalii, [0 MOMNIMHAEThCA. Y pa3l  «CHPOIIEHOr0»
NoTJIMHAHHS (104ipHiX KoMmaHii Ha 90 % kopropailiii) Take CXBaJICHHS HE
NOTpiOHE, PIMIEHHS YXBAIIOETHCS JIMIIE JAUPEKTOPAMH MaTEPUHCHKOL
komnadii. B 000x Bumagkax MiHOpUTapHUM akKI[iOHEp Ma€ MpPaBoO Ha CYJIOBY
OLIIHKY «CIpaBEJJIMBOI BApTOCTI» aKI[il, SIKI Yy HbOrO BUKYMNOBYIOTh. Takum
YUHOM, 3aKOH 3axXMIlae mpaBa ApiOHUX aKIIOHEPIB. 3HAYHY POJIb B 3aXHUCTI
aKiioHepiB BiairparoTb cyau. Cyau BCTaHOBJIOIOTH IE€BHI BUMOTH 10
MpOoLIeAypPU MPUMYCOBOTO BUKYITYy aklii. ¥ pas3i «3BUUAMHOr0» MOTJIMHAHHS
MPOBOJIUTHCS CYJIOBHM KOHTPOJb Ha «IOBHY CIIPaBEIJIMBICTBY OIepallii,
TOOTO Ha «CHPaBEMJMBY TNPOLEAYPY» 1 «crpaBeauBy IiHy». Jlid
3a0€3MeUeHHsT  «CIPaBEIJIMBOI  TMPOIEAYpPU»  OMEpallisi  CXBATHOETHCS
KOMITETOM HE3aJIEKHUX JUPEKTOpPIB. MIHOpUTApHUM aKI[iOHEp, Y CBOO
Yyepry, Ma€e MpaBo Ha CYJIOBY OLIIHKY «CIpaBeIJIMBOI BApTOCTI» CBOIX aKIIii
Ta Ha OpoJaX iX caMe 3a L€ BapTiCTIO. TakoK 3aKOHOJABCTBO IITATY
JlenaBep MICTUTBH BEJMKY KIJBKICTh MUIBT 1 TPUBLIEIB JJIsI KOPHIOPATUBHUX
cy0’ekTiB 1 mepeadavae CHpoleHUH Yy MOPIBHSAHHI 13 KJIACUYHUM MOPSI0K
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YTBOPEHHSI KOPMOpPAaTUBHUX cy0’€KTiB [20].

[TpoBiBIIM aHai3 OCHOBHOro Yy 3akoHoaaBcTBl CIIA akty mnpo
YTBOPEHHS 1 MisUIBHICTE Koprmopaniid y ¢opmi AT, copsimoBaHoro Ha
MPOTHUIiI0 MOCITaHHAM Ha MaiiHO AT Ta BpaxyBaBIIM MO3WTUBHUHN JTOCBiJ,
BapTo 3arnpononyBaTtu 3MiHu 10 3Y «IIpo AT». Ha namry aymky, notpiOHO
BKa3aTW HA MPABO aKI[IOHEPIB 3BEPHYTHUCS 1O CYAy y BHUMNAJKy HE3rOAM 13
3aIIPOIIOHOBAHOIO 1IIHOK BHUKYITY akKIil JJi1 CYJO0BOI OILIIHKKM BapTOCTI IX
akiuii. Take mpaBo aKMiOHEPU MAaKOTh, MNPOTE CIHELialbHE JOJATKOBE
HaraJyBaHHsS BUWKOHYBAaTHUME pOJb TMOMEPEHKEHHS I MaKOpPUTaApPHUX
aKI[IOHEPIB Ta 1HIIUX OCi0.

VY 3B’sa3ky 3 muMm crartio 69 3Y «lIpo AT» nouiabHO AOMOBHUTH
YAaCTUHOIO 5 HACTYMHOI'O 3MICTY:

«AKLIOHEpU BIpaBi 3BEPHYTUCA 1O Cydy Y BHUIAQJIKy HE3roaud i3
3alIPOMOHOBAHOIO I[IHOK BUKYIY aKIiid JJIi CyJI0BOi OILIIHKM BapTOCTI iX
aAKIy.

HactynHoro kpaiHOwO, JOCBiJl pEryJIIOBaHHS 3axXUCTy aKIIOHEPHUX
paB AKOi 3acIyroBy€ Ha yBary, € ABcTpanis. Ii Mo3UTHBHHMIA JOCBiA Yy
npotuail mocsranHsaM Ha MaiiHO AT € 3HaunuM Ta eextuBHUM. [[1s Hioro
PO3YMIiHHSI CJiJl CMOYaTKy HarajaaTtu, mo B YkKpaini jie Kowmicig, sika €
JOpaJuiM OpPraHOM 1 HE Ma€ JOCTaHbOI KOMIIETEHIT sl TPOTUIIT
nocsraHHsaM Ha maiHo AT. Y koxxHomy AT cTBOpeHO HArsIAOBY panay, sika
3MIMCHIOE 3aXKMCT TpaB aKI[IOHEPIB TOBAPUCTBA, 1 B MEXKaX KOMIETEHIIT,
KOHTPOJIIOE Ta PETYJIIO€ JisNIbHICTh BUKOHaBUoro oprany AT. B ABcrpanii
nie ExcneptHa rpyma ABctpanmii 3 nuradb nornuHaHHsa (The Takeovers
Panel). Bona 3aiiicHi0€ KOHTpOJIb Ta HarisiA y cepl 3JIUTTIB Ta NOTJIMHAHb
HiIPUEMCTB, @ TAKOX YPETYJbOBYE CYINEPEYHOCTI MiXK YYaCHUKAMHU, SKi
BUHUKAIOTh Yy TIPOLECI MNpoBeACHHs uux onepauid. Cnoip wmae OyTH
PO3IJISIHYTO MPOTATOM OJIHOTO Micsitg. EkciepTHa rpyna ABcTpaltii 3 TUTaHb
NOTJIMHAHHS Yy CBOIMA JAISTIBHOCTI KEpPYEThC AKTOM TMpo Kopropanii
(Corporation Act) [254] ta AkTom (3aKkOoHOM) ABCTpallii PO KOMICIIO 3
IHHUX mnanepiB Ta iHBecTuliil (Australian Securities and Investments
Commission Act) [251]. EkcnepTHa rpyna ABcTpasii 3 NUTaHb MOTJIMHAHHS
aHaJli3y€ MOJIOKEHHS YTroJW IPO PECTPYKTYypU3allil0 Ta BHJAE J03BiJA Ha
peoprasizaiilo MiAIpUEMCTBA, BUAAE PO3MNOPSAIKEHHS 3 METOK 3aXUCTY
MpaB 0cCi0 MpM 3JIUTTI YK MOIJIMHAHHI 3 METOK 3a0€3MEUCHHS JOTPUMAaHHS
ixHiX mpaB. ExcnepTHa rpymna ABCTpalii 3 MUTaHb MOTJIMHAHHS KEPYEThCA
CHeniaibHOI cucTeMolo npuHIMMiB — «Eggleston principles», Ha3BaHuX Ha
yecth Piwapna IrimcroHa — kepiBHHUKA NapiIaMEHTCHKOTO KOMITETY, SKHMA
3aIpOIIOHYBaB IMILJIEMEHTYBATU 11l 1JIe1 10 HOPM 3aKOHOJABCTBAa II€ B
1969 poui. CucteMy mnpuHUUIIB C(HOPMOBAHO y BUIJISAAI CUCTEMU BHUMOT
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CTOCOBHO 3aXUCTY IHTEPECIB MIHOPUTAPHUX AKI[IOHEPIB 1 MIAMPUEMCTBA MIPU
3M1MCHEHHI 37MUTTIB uM noriavuHaHb [257]. ExkcneptHa rpyna ABcTpanii 3
NWTaHb TIOTJIMHAHHS BHJIA€ HOPMATHMBHI JOKYMEHTHM Ta MyOJlKye iX Ha
odimiitHomy BeO-caiiTi. BapTo 3a3HaunTH, MO MaO4Yd ITOBHOBaKCHHS
BUJIaBaTM HOPMATHMBHI JOKYMEHTH Ta 3/IMCHIOBATM KOHTPOJb 3a iX
BUKOHAHHSAM, ExcrnepTHa rpyna ABcTpaiii 3 NMUTaHb TOTJIMHAHHS TaKUM
YUHOM KOHTPOJIFOE MTPOLECH 3IUTTS 1 norjiuHaHHs [12, ¢. 265-266].

[Tepeknanaroum gocBin ABcTpaniii 'y cdepi 37IUTTIB Ta MNOMVIMHAHb
MIAOPUEMCTB Ha YKpaiHy, HEOOX1HO AOAATKOBO JAOCHIAUTH cTaryc Kowmicii
B YKpaiHi Ha npeaMeT po3MMPEHHS 11 (PYHKI[IH, OCKUIBKY 15l KOMICIA € JInIIe
JOpaluuM OpraHom, 1o noctiiiHo aie npu KMY. Bona moxe onepxyBatu
BiJI OpraHiB JAep>kaBHOI Biaau 1HQOpMAIlitO, a TAKOX BHOCHUTH HaA PO3TJIS]
KMY npomno3uiii 3 mnuraHb, 10 HauexaTb a0 11 kommereHuii. Takox
MPONOHYEThCA HAAIMUTH KOMicCil0 MTOBHOBAXEHHSIMU CTOCOBHO 3JiACHEHHS
MPaBOTBOPUYOCTI, KOHTPOJIIO Ta MpaBo3actocyBaHHs [12, c. 265-266].

BpaxyBaBmu no3uTUBHUN JOCBI ABCTpatii y OpOTUJIIl MOCSITaHHAM
Ha MmaitHo AT, Bapto 3anpononyBatu 3MiHM 10 3Y «IIpo AT». Ha naury
TYMKY, HOTpiOHO HaJaTW HarjsJI0BiHA pajil MOBHOBAXEHHS A 3/1MCHEHHS
peryJIIoBaHHs Ta KOHTPOJIIO 3a PIIICHHSMM 3arajibHuUX 300piB. 301IbIICHHS
o0cary TMOBHOBAXEHb HArJAJ0BOI pajau HEOOXiAHE JyUIsi TOro, 1100
3MIACHIOBATH KOHTPOJb 3a PIIICHHSIMH 3arajbHUX 300piB, 30KpeMa Y
JOTpUMaHa MpoUeAypa NPUUHATTA pIlICHHS, YW JlaHE pIlIeHHS He
CYNEpeUuTh MpaBaM Ta iHTEpecaM aKkIiOHEPIB.

Y 3B’sa3ky 3 uuMm 4dactuHy 2 crtarti 52 3Y «IlIpo AT» HeoOxigHO
JOTIOBHUTHU MYHKTOM 24 HACTYMHOIO 3MICTY: «3I1IMCHEHHSI PETYJIIOBAHHA Ta
KOHTPOJIIO 32 PIIIEHHAMMU 3arajbHux 300piB AT».

HacTynHoro KpaiHowo, JOCBin skoi 3aciayroBye Ha ysary, € P®. Ii
NO3UTUBHUK JOCBIJl y MNPOTUAIl TocsraHHsAM Ha MaihHO AT Takox €
JOCTaTHLO BEJIMKUM. ba3oBWil TpUHUMI, SKWNA MOKIAJAA€ETHCS B OCHOBY
KOPIOPATUBHOTO 3aKOHOAABCTBA K P®, Tak 1 OLIBIIOCTI 1HIINX 3apyO1KHUX
KpaiH, NoJiArae B TOMy, 110 KoxHa npocta akiist AT (koMmmanii, koproparii,
TOBApUCTBA YW XOJIMHIA) Hajae il BJACHUKOBI OJIHAKOBUN OOCAT Mpas..
3naBamocs O, Takvil TPOMOPILIAHMUI PO3MOJIT MpPaB MDK akKIllOHEpamMu
a0COJTIOTHO JIOTTYHMM 1 HE BUKJIMKAE CYMHIBIB Y CIPABEIMBOCTI.

IIpoananizyBaBIld OCHOBHI MOJOXEHHS 3akoHy P®, MoxHa 3
BIIEBHEHICTIO CTBEPJKYBATH, IO OIIBIIICTh MOJIOKEHb I[LOIO aKTy €
aHAJIOTIYHUMH 32 CBO€IO CyTTIO TosioxkeHHAM 3Y «IIpo AT» [206,c. 111]. ¥V
TOMY YMCII 1I€ CTOCYEThCS MEXAHI3MIB 3aXUCTy NpaB JApiOHUX AKI[IOHEPIB.
OxkpeMi MOJIOKEHHSI € MEHII MPOTPECUBHUMU 3 TOUKH 30pYy 3aXUCTy TpaB
MIHOPUTApPHOTO akxlioHepa Yy TMOPIBHAHHI 3 YKpAiHCBKUMHU aHaJOTaMHu.
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A. €Epumenko, 3azHauae, mo npudHATTI 3Y «lIpo AT» Oyio cepitozHum
KPOKOM Yy HampsiMi HaOJWXEHHA YKpaiHM A0 HaJICKHUX CTaHAapTiB
pPO3pOOKH KOPIIOPATUBHOIO 3aKoHOAABCTBa [69, ¢.29]. 3 nuM HayKoOBLIEM
MO’KHA MOroauTuch, ockiabku 3Y «IIpo AT» niiicHo € BaxnuBuMm HIIA,
CIOPSMOBAHMM Ha MPOTHUII0 MOCsAraHHAM Ha MaiHo AT. Bin mnopsa i3
I'K Ykpainu MIiCTUTh 3HAUHY KUIBKICTh MPOTPECUBHUX HOPM, CIIPSIMOBAHUX
Ha 3aXMUCT IHTEPECIB aKI1OHEPIB.

[TpoBiBIIM JMIlIE TOBEPXOBUM aHai3 OKpeMux HOpM 3akoHy PO,
CIIPSIMOBAHOTO0 Ha MPOTUJIIO TocsAraHHsAM Ha MaitHo AT Ta BpaxyBaBiu
NO3UTUBHUK JOCBiJ, BapTo 3ampononHyBatu 3MmiHu 10 3Y «llpo AT».
30KkpeMa, B yKpaiHCbKOMY 3aKOHI € HOpMM Ipo 000B’si3KOBUN BUKynm AT
akiii Ha BuMory akiioHepiB (crartsa 68 3V «IIpo AT»), ogHak BiACYTHs
HOpMa PO 00OB’A3KOBUM BUKYI aKI[ii TOBAPUCTBA Y 3B’SI3KY 3 NPUAOAHHIM
oco0or0 axiiii ToBapuctBa y po3mipi 99 %. Bkazana Hopma 3000B’sike
oco0y, sika cTajla BJIACHUKOM akKlii ToBapuctBa y po3mipi 99 %,
3aMpoIOHYBaTH BCIM akiliOHEpaM Npua0aTu y HUX NPOCTI aKIlii TOBAPUCTBA.

Ha namry aymKy, 11€ HaJacTh akiioHepaM MPaBO OTPUMATH BUHATOPOAY
3a aKlIlii, BJJaCHUKAMHU SIKUX BOHM €. [[711 MaxxopuTapHOTO aKkiiioHepa 1e Oyjie
NO3UTUBHUM B TOMY acCMEKTi, 10 MIHOPUTApHI aKUIOHEpU HE OyIyTh
CTBOPIOBAaTM TEPEIIKOJ NpPU BEICHHI AisibHOCTI. Jlns naepxaBu  1e
CIIpUSTAME ITOKPAIIEHHIO €KOHOMIYHOI cuTyauii. Y Bunaiaky, skmo AT
HEHAJICKHO TpaIloe, HE Ma€ JIOXO/IIB, ICHY€ JIUIIE 3a JOKYMEHTaMH, a Mpu
IbOMY 3’SIBUThCS 0C00a, sika 3MOKe MpuadaTH akilii Ta HaJIaroJuTu poooTy
AT nnst orpumaHHs NpUOYTKY, OCTAHHE 3MOKE MOBEPHYTHUCS Y JIETaJIbHE
NpaBOBE MoJie CyO’€KTIB TOCHOJAprOBaHHA YKpaiHM, 10 dilOTh JJIs
JOCSITHEHHS! TPUBATHUX 1 MMy OJIIYHUX 1HTEPECIB.

C.H. TI'pyanuupka 3a3Hayae, M0 IiIbOBY (YHKIIIO OTpUMaHHS
npuOyTKY BCE K HE MOXXHA Ha3BaTH pPyJUMEHTOM. BOHa € CKIagoBOrO
KOMIUIEKCY  IIIbOBUX  (DYHKIIA  MiANPUEMCTBA,  CIOPSIMOBAHUX  Ha
3aJI0BOJIEHHSI CYCIIUIBHUX 1 OCOOMCTUX (NMPUBATHHUX 1 MyOJIIYHUX) MOTPEOD,
NEPENiK AKUX MPU IHCTUTYLIOHATIBHOMY MIAXOA1 JOCUTH IMPOKUi [46, c.
60].

3Y «lIpo AT» HE0OXiTHO IOMOBHUTH CTATTEHO 65" «O6OB’I3KOBHIT
BUKYTI aKIliii TOBApUCTBa»(TEKCT CTATTI MOBUHEH OyTH MOAIOHUM 10 CTAaTTI
65 3Y «lIpo AT» ) 3 TakuMu 0COOJIUBOCTSIMHU:

- 3aMICTb CJIIB «KOHTPOJILHOTO MakeTa» Bka3zatu «99 %o»;

- 3aMICTh CJIiB «mpuadana KOHTPOJbHUHN MaKeT» BKa3aTH «CTaja BJACHUKOM
99 %»;
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- YaCTUHY YETBEPTY BUKJIACTH y Takid penakuii: «[lina npuadanHsa akuiii He
MOXE€ OYyTHM MEHIIOK 3a HaWBUILY I[iHy MNOpUAOAHHS MPOTATOM IOIO
nepioay» [216, c. 286].

ITpoBiBiIK aHaNi3 AOCBIY OKpEeMHUX 3apyOiKHHUX JIEpKaB 3 MPaBOBOIrO
pEryJItoBaHHs MPOTUJIIT MPOTUIIPABHOMY BCTAHOBJIEHHIO KOHTpOtO Haa AT
(«peiaepcTBY») 1 MOPIBHABIIM ILIEH JOCBIA 3 BiANOBIAHHUM YKpPaiHChKHUM,
MOHA 3pOOUTHU HACTYITHI BUCHOBKH:

BpaxoByroun HEBEIMKUI JOCBIJ MPABOTBOPEHHs YKpaiHuU y 1iid cdepi,
MOKEMO CTBEPJIKYBATH, [0 BXKE 3pOO0JICHO KPOKU JI0 HOTO YIOCKOHAJIEHHS
(BHeceHnHs 3MiH a0 3Y «lIpo AT»). ¥ OGaratbox kpaiHax ai€ epexkTuBHA
cucTeMa MpOTUJIi «peimepcTBy». [lepkaBa 1 MiANpUeMIl 3a TpUBAIUN
1epioji, SIKUK iCHy€ AaHe SIBUIIE, CTBOPMIIM JI€BI METOJM OOPOTHOU 3 HHUM.
3okpeMa, B 3apyOiKHUX KpaiHaX ICHY€ Jep:kKaBHUHU (MpaBOBWii) 3aXUCT Bij
HEJIPY>KHIX TIOCATaHb Ta KOPHOPATUBHMM (OpraHi3aliiHuii) 3axucT BiJ
«peuaepctBa»y. OCHOBHI MPUHIIMIIA TMPABOBOrO PEryJIIOBAHHS 3JIUTTIB 1
NOTJIMHAaHL B €Bpomi B LUIOMY 30iraloThCs 3 MPAKTUKOI 3aXUCTy Bijl
«perinepcta» y CIIIA Ta Benukiii bpuranii.

AHaJi3 3aKOHOJIaBYMX aKTIB 3apyOi’KHMX KpaiH CBIAYMTH MPO T€, IO
IpU 3J11MCHEHH] 3JIUTTS Ta MOTJMHAHHS HE 3aCTOCOBYIOTh HE3aKOHHI METO/IH.
Tomy BuUKOpUCTAHHS TO3UTUBHOTO JOCBIIYy 3apyOiXkHUX KpaiH y cdepi
3JIMTTS Ta TOTJIMHAHHS B YKpaiHi € 3ac000M OOpOTHOU 3 «PEUJEPCTBOMY.
[Ipu dopMyBaHHI Jep>KaBHOI CHUCTEMHM MPOTHUJIT «PEHIEpCTBY» MOTPIOHO
BJIOCKOHAJIMTH HOPMATUBHO-NPABOBY 0a3y B YACTUHI yKJIAJAEHHS IyOJIYHOI
yroau TpU B3JUTTI Ta TMOrJMHAHHI Ta BCTAHOBUTU KPUMIHAIBHY
BIJIMOBIIAJIBHICT, 32 BYMHEHHS 3JIUTTS Ta TMOMJIMHAHHA HE3aKOHHUMU
cnocobamu [209, c. 137]. MoxHa CTBOPUTH YMOBH, 3a SKHX «peraepam»
OyJile HEBUTIIHO MPOTU3AKOHHO 3arapOyBaTy akilii Ta MaWHO MiJIPUEMCTB.
[ToTpiOHO B35TH /10 YBaru 3apyOiKHUN A0CBIJ Y chepl 3MUTTS 1 TOTJIMHAHHSA
Ta YJOCKOHAJUTH 3aKOHOJABCTBO, CIPSIMOBAHE HA MPOTUIII0 HE3AKOHHUM
3aXOIUICHHSIM MIJANPUEMCTB, Ha 10 MOBUHHI CHPSAMOBYBATUCS HANOJIMKUi
JOCIIIKEeHHsT koMrieTeHii AT mijg yac 3aXUCTy BiJ MOCSAraHb HA 1X MaifHoO,
METH 1 3aBJaHb JIEP’KaBHOTO PEryJIFOBAHHS 111 Yac MPOTUIIT MOCATAHHSAM Ha
MmaitHo AT, mpaBoBoro pexumy MaitHa AT Ta MOro 3aXucT BiJl TOCATaHb.
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PO3LT 2.
TOCTIOJAPCBHKO-ITIPABOBI 3ACAJIT CAMO3AXUCTY TA
3AXHUCTY BIJ NOCATAHB HA MAMHO AKIIIOHEPHUX
TOBAPUCTB OPTAHAMM JEPKABHOI BJIAIA

2.1. 'ocnopapcbka KOMIIETEHIIST AKIWIOHEPHUX TOBAPUCTB MiJ 4ac
€CaMO03axXHCTy BiJ MOCSTaHb HA iX MAHO

Buznauenns rocnoaapcbkoi kommereHiii AT mig yac 3axucty Bif
nocsiraHb Ha iX MalHO € aKTyaJbHUM, OCKUIbKU y 3aKOHOJIABCTBI HE TLIbKHU
HE Ma€ BU3HAYCHHS MOHATTSI «KOMIICTEHIIII», ajle¢ 1 He BCTAHOBJICHUI 00CAT
kommneTeHiii AT mij Jyac 3axucTy BiJl TOCSATaHb Ha iX MaiHO. Y 3B’SI3KYy 3
UM y AaHOMY MiAPO3/iJii HEOOXiTHO PO3TJISSHYTH MUTAHHS KOMIIETEHIIIT Ha
OCHOBl1 JYMOK HAayKOBI[IB Ta BU3HAuUTH oOcsar koMmnereHuii AT mig yac
3aXUCTY BiJl MOCATAaHb HA X MaiHO.

['ocnogapchbky KOMIIETEHIIIO MOXHA BHU3HAUUTH SK CYKYIHICTh
BCTAHOBJICHMX  3aKOHOJABCTBOM 1  HAOyTUX Yy  TOCMOJAPCHKUX
NpaBOBIIHOCMHAX TIpaB Ta 00O0B’s3KiB. ['ocrogapchbki npaBa i 000B’SI3KU
PO3MOAUISAIOTHCS HA JBA BUJAM: @) IKUMU CyO’ €KT rOCIIOAapIOBAHHS BOJIOJIIE B
CUJIy 3aKOoHy, 1 0)ski mpsMo 3akoHOM He nependaudeni [104,c. 61].
B.C. lllepOvHa mij KOMIETEHIIE0 OpraHiB TOCMOJAPCHKOT0 KEPiBHUIITBA
pO3yMi€ CyKYIHICTb TOBHOBAXKEHb, MPaB Ta 000B’A3KIB JEP:KaBHOTO OpraHy
ab0 opraHy MiCLIEBOIO CaMOBpsJyBaHHS, sKI BOHM 3000B’s3aHi
BUKOPUCTOBYBATH JJIsl BUKOHAHHS CBOIX (DYHKIIIOHAJIbHUX 3aBJaHb y cdepi
rocrnoiaproBaHHs (rocrnoaapcbkoi AisabHOCTI) [246, c. 111].

['ocnogapchka KOMIIETEHIIISI BAHUKAE 3 MOMEHTY CTBOPEHHS Cy0’ €KTIB
roCroJaproBaHHs, a il 00CIr MOKe 3MIHIOBATHUCS HA OCHOBI MOJI0KEHb HOPM
piznux HITA Ta 3 yknagaHHsM NEeBHUX A0roBopiB. KoMmeTeHiis pizHUX
Ccy0’€KTIB rOCIOJApPIOBAHHS Ma€ CBOI OCOOJIMBOCTI, 30KpeMa PI3HUTHCS 3a
obcsramu [59, c. 187]. Komnerenuis AT sk ocobnuBoi opranizaiiiHo-
npaBoBoi (popMU CyO’€KTIB TOCMOJAPIOBAHHSA Ma€ CBOi OCOOJIMBOCTI, IO
3a5ie’kath BiJ chep Ta Micls JiSJIBHOCTI, KaTeropii KOHTPAreHTiB, BUAY U
o0csriB MaiiHa TOIIO0, & TOMY BUMAarae OKpeMOTro aHalizy.

XapakTepuCcTUKa TMPaBOBOi KaTeropii «KOMIETEHIlis» HaBeICHA B
poboTax sIK BITYM3HSIHUX, TaK 1 3apyOl’KHMX BUEHUX, SIKI Y CBOIX poOoTax
NEPEBAYKHO AKUEHTYIOTh YBary Ha BU3HAYEHHI 3MICTOBHOI'O HABAHTAXKECHHS
TEPMIHY «KOMIETEHIIS» 13 BU3HAUYEHHSIM CTYIIEHS MOTO CIIBBIJIHOIICHHS 3
TaKAMH MOHSTTAMUA AK «rocnoaapchka paBoCyO’ EKTHICTHY,
«MPABO3JATHICTB»,  «IOBHOBAXKEHHS»,  «IPEAMETH  BiJAHHS»  TOMIO.
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HesBakatoun Ha Te, 10 HAYKOBII JOCIIJKYBadu MPABOBY MNPUPOTY
KaTeropii «KOMMETEHIIs», 1X TBEP/UKEHHS YacTO MarTh CyNEepeUIUBUN
XapakTep 1 NOTpeOYyOTh MOJANBIINX HAYKOBUX JOCHIIKEHb CaM€ Y YaCTHUHI
BU3HAYEHHs KoMmmeTeHlii AT, 3 MeTOw BHU3HAYEHHA Yy MalOyTHbOMY
MOBHOBAXKEHb /IJ11 €(DEKTUBHOTO 3aXUCTY BiJI OCATAHb HA 1X MaMHO.

I0.A. TixoMipoB NpPOMOHYE PO3rIIAaTH KOMIIETEHIIIKO SK KOMIIIEKC
JerajJlbHO BCTAHOBJICHUX 3acO0IB 3IIMCHEHHS MyONIYHUX (QYHKIIHN, 1110
CKJIQJIA€ThCA 3 €JEMEHTIB JBOSKOro poay. Jlo BiacHe KOMIMETEHIIMHUX
€JIEMEHTIB Halle)KaTh MPEIMETH BiaHHS SK IOPUIWYHO BU3HAYEHI chepu Ta
00’€KTH BIUIMBY, a TAKOX BJIaJHI MOBHOBAXEHHS SIK TapaHTOBAaHA 3aKOHOM
Mipa OpUUHATTS pilieHb. Jl0 CymyTHIX €JE€MEHTIB, — Ha JTyMKY BYEHOTO, —
CJi BITHECTH MEPELYCIM 1L, IK JOBFOCTPOKOBY HOPMATUBHY OPi€HTAILIIIO,
sKa BiOOpakaeTbCsl y O€3MepepBHOMY BHUPIIIEHHI BUHUKAIOUMX 3aBJaHb
yepes 371iMcHeHHs KoMmeTeHii [199, c. 24].

AHaJi3 BUIIEHABEJAECHUX HAYKOBUX MO3HUIIH CBIAYUTH MPO TE€, IO B
IOpUJIMYHIA  Hayll cpopMmyBaBcd TpaAUMLIMHUK TiAXig A0 BU3HAYEHHS
MOHATTS «KOMIIETEHIIIS», IKE€ PO3KPUBAETHCS YE€pPE3 BUCBITIICHHS CYTHOCTI,
SIK MIPABUJIO JIBOX CKJIaJIOBHX — IIOBHOBAXXEHB Ta npeaMeTy BijaHHs [200].

IToromxyemocs i3 gymkoro B.C. [llepOunu, sikuii BBakae, 1110 MOHSATTS
«KOMIIETEHLIIT» € TOCUTh IIMPOKUM 1 3aCTOCOBYETHCS B PI3HUX IMPABOBUX
rany3sax. Y 'K Ykpainu inetbcs came mpo rocrnoapCbky KOMIIETEHIIIO,
SIKOIO T03HAYAETHhCS HE JIMIIE CYKYIHICTh MpaB Ta OOOB’s3KIB CyO’ €KTIiB
rocroiaproBaHHs (3arajibHa i creniaibHa rocnoaapcbka komrereHiis) [43],
aje 1 CYKYIHICTh IMOBHOBAX€Hb, MpPaB Ta OOOB’SI3KIB OpraHa Jep:KaBHOI
BJIaJu abo opraHa MICLEBOr0 CaMOBPSJIYBaHHS MPU BUKOHAHHI CBOIX
(GyHKIIOHAIBHUX 3aBAaHb y cdepi rocnogaptoBanHs [247,c. 13]. AT sx
Cy0’€KTH TOCMOJIAPIOBAHHSI MAalOTh 3arajbHy KOMIETEHIIKD, TOOTO MNpaBa
MOXYTh HaOyBaTHCd HUMH Ha OCHOBI 3aKOHOJABCTBA, YCTAaHOBYMX
JOKYMEHTIB Ta TOCHOJAPChKUX JIOTOBOPIB, BUXOASYM 13 MPUHIIMITY
«JI03BOJICHO YyC€, 1110 HE 3a00POHEHO 3aKOHOMY.

VY ropunuuHiid JiTeparypi iICHYIOTh pPi3HI TOYKHU 30py HAa BU3HAUEHHS
TEPMIHY «KOMIIETEHIis». JlaHy TpaBOBY Kareropird BHU3HAYaAIOTh SK:
CYKYIIHY  XapaKTepHUCTHKy 3aKpillJICHUX HOpPMaMH TipaBa  BJIACHUX
MOXJIMBOCTEH OpraHy 4M I0CajioBOi 0CcoOM JepxaBHOI (1HIIOI MyOJIuHOT)
Biaau [113, c. 16]; cykynHicTh MOBHOBa)keHb a00 mpaB oprany [99, c. 88,
147, 386, 473, 508, 536]; cykynHicTh mpaB Ta 000B’s3kiB [112, c. 8];
CYKYTHICTh MpaB Ta OOOB’SI3KiB, BCTAHOBJEHUX 3aKOHOM [4, c.35]; koo
MOBHOBAKEHb, HAIAHUX Y 3aKOHOJABYOMY MOPSIKY KOHKPETHOMY CyO’€KTY
(opra"y um nocanoBiii oco01) [26, c. 73]; nepeayMOBY NpaBOBOJIOAIHHS, 1110
peanizyeTbcsa 4epe3 cy0’exkTuBHI mpaBa [196, ¢. 53]; cykymHicTh TIpaB,
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000OB’s13KIB Ta npeaMeTy BigaHHs [24, c. 11]; cykynHICTh MOBHOBAXKEHb Ta
npeameTy BimanHs [93; 72, c.29-30]; mMoxnuBicTh HaOyBaTh IpaBa Ta
o0oB’s3ku [105, c. 45-46]; mMoxnuBicTh HaOyBaTW MaWHOBI Ta HEMaWHOBI
mpaBa, oOupatu chepy rocnoaapchkoi aistmpHocCTI [18, ¢. 154] Tomo.

[IpoananizyBaBumIM  HaJaHi  HAYKOBISIMM  BHU3HAYEHHS, MOXHA
BU3HAUUTHU TOHATTA «KOMIIETEHIIS» K CYKYIHICTh MpaB, 00OOB’SI3KIB Ta
npeameta BigaHHsa AT, HamaHUX y 3aKOHOJABUOMY TMOPSIAKY, KOHKPETHOMY
cy0’ekTy (OpraHy 4u MocaaoBiii 0co0i), a TakoXk 3JJaTHICT, HaOyBaTH MpaBa
Ta 000B’s13kH [259, c. 17].

IIpodecop b.M. JlazapeB Bu3HAUa€ TMOBHOBAXXECHHS SK KOMILJIEKC
KOHKPETHUX MpaB 1 000B’S3KIB, SKI HAAAKOTHCS JJIA peanizailii MoKIageHUX
Ha opran QyHkui [96, c. 102]. IloHATTS «MOBHOBaXEHHs» ONM3bKI 3a
3MICTOM 13 TIOHSTTSAM «KOMIETEHLs». BoaHouac BOHM  PI3HATHCA
HacaMIiepe]l 3a MOBHOTOIO €JIEMEHTIB, 110 € CKJIQJIOBUMHU TOTO YU 1HIIOTO
sBuia [41].

bepyun 3a kputepiil po3MmexyBaHHSI caM€ BKa3aHy BHUIIE O3HAaKy, a
TaKoXX POJIOBI Ta BHUJIOBI pPO3Mi3HABajbHI O3HAKU (TOOTO TE, SKE 13 ILMX
MOHSATH POJIOBE 1 IKE, MAIOYW BUJIOBI O3HAKU, BXOJUTH IO HHOTO), CLIPOOYEMO
MPOBECTH TMOPIBHAJILHUM aHalli3 UX IMOHATh. Bu3Hauyarouu JaHi MOHSTTS,
BUEHI HE OJIHOCTalHI o0 iX po3MmexyBaHHs. L.I1. ['oyiocHIuEeHKO 3a3HAauaE,
110 KOMIIETEHLIIED OpraHy € Ti K caMi MOBHOBa)KEHHS, OJJHAK B1ANOBIAHUM
YMHOM BCTAHOBJICHI JJi1 BUKOHAHHS KOHKpPETHOMY opraHy [42]. Sk BBaxae
FO.A. TixoMipoB, BCTAQHOBJIEHHS KOMIIETEHIIII — 1I€ HOPMaTUBHE
3aKpIIJICHHS IPEJIMETIB BijaHHs, mpaB 1 o0oB’s3kiB [198, c. 218]. Onnak
MOHATTS «KOMIIETEHIII» BMIlLye y coOl 1 IOpUJIMYHE 3aKpIMJICHHS LLIEH,
3aBaaHb Ta (yHkuiid. B.b. ABep’ssHOB BKasye, 110 KOMIIETEHIIS OpraHiB
BUKOHABYOI BJIaJd — I[I€ HIOPUIUYHE BIIOOpPaKECHHS (OMOCEPEIKYBAHHS)
MOKJIaJICHUX Ha HUX (DYHKLIN y cHeliaibHUX (Tak 3BaHUX KOMIETEHIIHHUX
a6o cratytHux) HITA, muisxom 3akpiruieHHs 1ijieH, 3aBJaHb 1 HE0O0XiHOTO
JUIsL 1X peantizaliii KOMIUIEKCY IMpaB 1 000B’S3KIB, TOOTO Jep:KaBHO-BJIAJIHUX
MOBHOBaXEHbH [2, ¢. 265]. HeoOxiaHO y OIbIIiii Mipi TOTOJUTHUCS 13 TyMKOIO
I.II. 'ooCcHIYEHKO, OCKUIBKM  BIAIMOBIAHO OO0 JAHOTO  BU3HAYECHHSA
komrieteHuiero AT 1mijg yac 3aXUCTy BiJl IOCSITaHb Ha X MaliHO € IOPUJIUYHE
BIJIOOpaXKEHHS MOKJIQJICHUX HAa HUX (YHKIIN y crhemiaabHux (Tak 3BaHMX
KoMmneTeHinaux abo crarytHux) HITA, nuissxom 3akpirieHHS UUIEH,
3aBJIaHb 1 HEOOXIJHOro JJIg iX peajizallli KOMIUIEKCY mpaB Ta 00OB’S3KIB.
Tomy kKoMMeTeHIisl OpraHiB BUKOHABYOI BJIAJIU € SBUIIEM 3HAYHO LIUPIIUM,
HDK 1X ITOBHOBQ)XEHHSI, aJI)KE€ BOHO BKJIIOYAE HE TIIBKU IpaBa ¥ 000B’SI3KH
X OPraHiB, aji¢ 1 NPeIMET BiaHHS, IOPUJIUYHE 3aKPIMICHHS TPU3HAYECHHS,
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3aBjgaHb Ta (QyHKIH opraHy. [loBHOBa)k€HHS pa3oM i3 KOMIIETECHIIIEIO
OpraHiB CKJIaJial0Th TpaBoOBUl cTaryc oprany Biaau [40, c. 178].

EHuukIonmeIMuHUi  CJIOBHUK  BHU3HAYa€  TMOBHOBAXEHHS»  SIK
CYKYIHICTh MpaB Ta OOOB’A3KIB JEpKABHUX OPraHiB 1 TIpPOMaJChKHUX
opraHizamii, a Tako) MOCaAOBUX O0CI0 Ta IHIIUX OPraHiB, 3aKPIIUICHUX 3a
HAMU B YCTAHOBJICHOMY 3aKOHOJIaBCTBOM TMOPSIAKY JJIS 3IIMCHEHHS
nokaaeHnx Ha Hux Qyskmin [250, c. 590]. IloBHOBa)keHHS BM3HAYAIOThH SIK
BUJI, TaK 1 MIpy BJIAJHOIO BIUIMBY MOCAQJ0BOI O0COOM YYacHUKA MPABOBUX
BIIHOCUH ISl peali3aiii MOpuIucy MPaBOBOI HOPMH, JIOCATHEHHS
BU3HAYEHOTO  COLIaIbHO-KOpUCHOTO  pesyabrary  [186, c. 103-104].
Haii011b111 NOMMpEeHUM TPaKTyBaHHSM MOHSTTS «BIIAHHS» CEpEJl HAYKOBIIIB
€ HacTymHe: cdepa (ramy3p) OISIBHOCTI YM YIOPABIiHHI, a TIPEAMET
«BIJAHHSA» — SIK KOHKPETHUH 3MicT (BUJ a00 piJl) Takoi MiISUIBHOCTI YU
ynpasiiHag [26, c. 69].

TepMiH «KOMIIETEHIISH» OTPUMAaB UPOKE 3HAYEHHS Yy JPYTiil MOJIOBUHI
XX cromiTrs. Y OUCKYCIl MO0 CYyTHOCTI I[LOTO MOHATTS, NPUNHSIN Yy4acTh
HaWOuIpi  Biomi HaykoBli Toro 4yacy: A.b.T'omec, B.B. Jlantes,
B.K. MamyToB, A.A. 1lyuikiH, A .B. BeHeukToB, 10.I'. bacuH,
B.®. fxoBnesa Ta iH.

JlocniKyt0OuM TUTaHHA TOCHOJAPCHhKOT KOMIIETEHIIil, POCIAChKUN
akageMik B.B. JlanTeB Bij3HauaB, 110 B yMOBax IIJIAHOBOI E€KOHOMIKHU
CYKYNHICTb mpaB 1 OOOB’SI3KiB Cy0’€KTIB TOCIHOJAPCHKOr0  MpaBa
XapakTepu3yBaacs MOHATTAM «koMneTeHiis» [228, ¢. 51]. Toai ue noHATTA
BUKOPUCTOBYBAJIOCS 110 CyO’€KTiB, sIKI  3AIHCHIOIOTH  yIPaBJIIHHS
(opraHizailiro)  rocrnoJapchbkoi  JisIbHOCTI, a  CTOCOBHO  IPaBOBOI
XapaKTEPUCTUKHU CYO’€KTiB, siIki 0€3MOCepeIHhO 3A1MCHIOITh MOCIOAAPCHKY
TISUTBHICTD, 371€01IbIIOI0 BUKOPMCTOBYBAJIOCS IOHSTTS «IIPaBO3JaTHICThY
[31, c. 49].

VYkpaincekuit  akagemik B.K. MamyToB BU3Hauae rocnoaapchbKy
KOMIIETEHIIII0 SIK CYKYNHICTh HAsSBHMX TNIpaB Ta OOOB’S3KIB, SKUMU
rocroJapChbKUil OpraH HaAUISEThCS JIEP)KaBOK, CaMO BOJIOJIHHS SIKUMU
HOCUThH IMIIEPATUBHUI XxapakTep. Y Mpoleci po3risiay BCi€l CyKyMHOCTI
HasBHUX IpaB Ta 00OB’s3KIB JepkaBHUX opraHiB, B.K. MamyToB Bujisie B
HI «CTaTUYHY» YACTHHY, JI0 KO BIJHOCATh KOMIETEHIIIIO, Ta «JIMHAMIYHY»
YACTHHY, KA OXOIUIIOE TIpaBa Ta 00OB’A3KU JEP>KaBHOIO OpraHy, Haj0aHI B
pe3yabTari peanizauii npaBo3gatHocti [103,c. 62; 104, c. 131-132]. 3
TaKUMHM MIPKYBaHHSIMM CJIIJI TIOTOJUTHUCS, OCKUIBKKM JO TOCHOAapChKOL
KOMIETEHIIT CJiJ BIIHOCUTH HE JIMIIE CYKYMHICTh IMpaB Ta OOOB’S3KiB,
HAJaHUX Y 3aKOHOJIABUOMY MOPSJIKY, KOHKpPETHOMY CyO’€KTy (opraHy uu
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MocajioBiil 0coli), a TakoXK IMpaBa Ta OOOB’SI3KU JEPKABHOTO OpPTraHy,
HaA0aH1 B pe3yjIbTaTi peani3ailii NpaBo3JaTHOCTI.

A.A. IlylmikiH 3a3Haydae, 10 KOMIETEHIlIA B Trady3l rocrnojaproBaHHS €
OJIHUM 13 BHUJIB QJMIHICTPAaTUBHOI MPABOCYO’€KTHOCTI 1 fKa ICHYE€
HE3aJIE’)KHO BiJl LMBIIBLHOT mpaBocy0’ekTHOCTI [173, c. 10-11]. Ha normsipg
B.K. AnapeeBa, 10 rocrnojapchbkoi KOMIETEHIIT HajlekaTh yCl ImpaBa Ta
000B’SI3KH, BCTAHOBJIEHI 3aKOHOM (y TOMY YMCJIi HaJiaHl BUIIIUM OPraHOM), a
TaKoXX I[IJIbOBA 3JIaTHICTh MaTW MpaBa Ta 000B’s3ku [4, c.35]. I3 mum
HAayKOBIIEM TaKOXX MOKHA  TMOTOAMTHUCS, OCKUIBKM  TOCIOJapchKa
KOMITETEHIIiSl CKIAAETHCS 13 CYKYITHOCTI MpaB Ta 000B’sI3KiB, BCTAHOBJIEHUX
3aKOHOM (y TOMY YMCJIi HaJIaHUX BUIIMM OPraHOM), a TAaKOX 3JJaTHOCTI MaTu
npaBa Ta o0OoB’si3ku. ['ocnmomapcebka komrmereHulis AT kpiMm 000B’s3KiB
CKJIQJIA€ThCA 13 TMpaB, BU3HAYEHUX KOPIOPATUBHUM 3aKOHOJABCTBOM Ta
BUIMM OPraHOM YIpaBJiHHA — 3arajlbHUMM 300paMH akliOHEpIiB, SKWN
TaKO>X YMOBHO MO’KHA Ha3BaTH MPEJICTABHUKOM BJIACHMKA a00 BJIIACHUKOM
maiina AT.

C.M. I'pynnuubka 3a3Hayvae, M0 MPaBOCYO’€KTHICTh IMIJNPUEMCTBA
MPUITYCKAE YYacTh IHCTUTYTY MIANPUEMCTBA B 0€3/1i4l 1HIIMX MNPABOBHUX
IHCTUTYTIB, 3 SKUMM MIJNPUEMCTBO BCTYIA€ B CUCTEMHI MPABOBIJHOCUHU
(MOYMHAIOYM 3 MOKJIMBOI y4acTi B 00’ €THAaHHSIX MIJMPUEMCTB 1 3aKIHUYIOUU
BCTYIIOM, HAITPUKJIaJ, Y BEKCEJIbHE 3000B’s13aHHs) [49, ¢. 9].

[ToHATTS «rocnoAapCchkoi KOMIETEHII», 1110 aKTUBHO (hOopMyBajocs B
fopuanuHid -~ giteparypi 60-80  pokiB  MHUHYJOrO  CTOMITTS 1
BUKOPUCTOBYBAJIOCS HA IIO3HAYEHHA CYKYIHOCTI TMpaB Ta O0O0OB’A3KiB
cy0’ekTiB rocnojaptoBaHHsi, 30kpema W AT, Ha panuii yac y PO
3aCTOCOBYETHCSI B OCHOBHOMY  TNPEJCTAaBHUKAMU  HAyKOBOi  IKOJIU
MiIMPUEMHULIBKOTO  (FOCMOJAPChKOro) IMpaBa, BIJHOBJIEHOT 3a yd4acTi
B.C. Maptem’sinoBa [120, c. 129]. BituM3HgHa 1IKOJa TOCMOAAPCHKOrO
npaBa, OJHMM 13 3acHOBHUKIB akoi € B.K. MamyToB, Tex HOTpUMYETHCS
takoro  miaxomy. O.A. bensHeBnu ~ BBaxkae, 10  ToOCHOJapChka
npaBocy0’€KTHICTB SIK OpraHiB TOCMOJAPCHKOr0 YIPaBIiHHS, TaK 1 Cy0’ €KTIB
roCroJaploBaHHsl BU3HAYA€TbCS 4Yepe3: 1) rocnojapchbKy KOMIIETEHILIHO,
TOOTO KOHKpPETHI IpaBa Ta OOOB’A3KM IIOAO 3JIMCHEHHS T'OCIOJapChKOT
JiSTLHOCTI Ta KepiBHUIITBA HEr0. Taki nmpaBa il 000B’sI3KK € Cy0’ EKTUBHUMU
IpaBaMu Ta O00OB’sA3KaMM, II0 ICHYIOTh B CHJy 3aKOHY, TOOTO B paMKax
a0bcomoTHUX (HE TMepcoHi(hIKOBAHMX) TMPABOBIAHOCUH; 2) roCroAapCchKy
NpaBO3JaTHICTh, TOOTO MOJXJIMBICTH CBOIMH JissIMU HaOyBaTu TIpaB 1
000B’s3KIB, 110 BIAMOBIIAIOTh NPEAMETY JISIBHOCTI Cy0’€KTa, HE BXOJISITh B
KOH(IIKT 13 MMM IISIBHOCTI 1Iboro ¢y0’ekta [9, c. 400]. B.C. Illepbuna
3a3Hayae, MO KaTeropis «MpaBocyO’€KTHICTHY TPAAMIIAHO PO3KPUBAETHCA
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Yepe3 «IpaBoJII€3JaTHICThY, ¥ HAyIll TOCIOAapPChKOr0 MpaBa OTPUMY€E BUPa3
y TIOHATTI «KOMIIETEHIIIs», @ caMe — rocroiapcbka komrereniisa [247, c. 11].
A.I'. boOkoBa po3yMie i rOCII0JIapChKOI0 KOMITIETEHLIIELO
(mpaBOCYO’€KTHICTIO) 3aCHOBAHY Ha 3aKOHI MOXKJIMBICTh HaOyBaTH MaiHOBI
Ta HEMaWHOBI MpaBa, 00upaTu chepr rocnoJapchbKoi MisNIbBHOCTI, MApTHEPIB
y 3000B’sI3aHHAX, BU3HAYATU MOPSAO0K PO3MOALITY YUCTOrO MPUOYTKY TOLIO 3
MOMEHTY CTBOPEHHS Cy0’€KTa IroCIIoJIaprOBaHHs 10 IPUIMIMHEHHS JiSJIbHOCTI
[18, c. 154].

I'.B. Cmonun omucye moTpeOy QopMyBaHHsS ¥ iHImIOro (QoHuy,
Harnpukiaa, GoHay cruiaty AuBiaeHAiB. Ha nymky HaykoBis, GoHA crijiaTu
JTUBIICHIB (OPMYETBCA 3 YUCTOTO MPUOYTKY, TOOTO mNpuUOyTKY, WO
3QJIMIIAETBCA Y PO3MOPSJKEHHI TOBApUCTBA IICHS CIUIATH IIOJATKIB Ta
iHmmx mnarexis [191, c. 335]. be3 cymHiBY, CTBOpeHHSI Takoro (hoHIy, K
GoHa crulaTM AWBIAEH[IB, 3a0€3MEUYUTh TEBHI TapaHTii JJis aKIiOHEPIB.
BBakaeMo, 1110 JI0L1JIbHO BCTAHOBUTH 000B’s30K AT 311iiCHIOBATH LIOPIYHI
BiJIpaxyBaHHs J0 Takoro (pOHIy, aHAJIOTIYHO SIK O MEXaHi3My (opMyBaHHS
pe3zepBHOro (ctpaxoBoro) ¢houay [181, c. 141].

O.B.T'aparonnu 3a3Haudae, mo JediHilis Ta PO3KPUTTS CYTHOCTI
rocrnojapcbkoi  mpaBocyO’ektHocTi AT Mae  OazyBaTucs Ha
3arajlbHOTEOpPETHYHINH 0a3i, copMoBaHiii B IOpUJIMYHIA Hayll, Ta
BpaxoByBaTH cHEHU(DIYHI PUCH TOCMOAAPCHKUX MPABOBITHOCUH, SKI
BUHMKAIOTh MDK BignoBigHuMu cyO’exktamu [36,c. 131]. A oTxe,
rocrnojapchbka npaBocy0’ekTHICTh AT Moxe OyTH BHU3HAu€HA K 3/IaTHICThb
AT Oyt yyacHUKaMM TOCHOJIAPChKUX MPABOBITHOCHH, a caM€ OpaTu y4acThb
y TpaBOBIIHOCHHAX, L0 BUHUKAIOTH Y C(Epi rocrnoJaproBaHHs, LUISTXOM
peanizaiii rocnoJapchbkol KOMMETEHLii Ta HaOyTUX CyO’ €KTUBHUX
rocnoJIapChKUX  MpaB 1  OpUAMYHUX  O00O0B’s3kiB.  ['ocmojmapcbka
npaBocy0’ekTHicTh AT icHye 0e3nepepBHO  BIOPOAOBXK  JisNIBHOCTI
ToBapucTBa. HaykoBelp 3a3Hauae, M0 HalOUIbII BIAJIOK € CTPYKTYypHU3alis
rocrojapchbkoi npaBocy0’ekTHOCTI AT, sika B SKOCTI €JI€MEHTIB BKIIHOYAE
rocroapCchbKy KOMIIETEHIIII0 1 FOCIOAapChKy MpaBo3aaTHicTh [36, ¢. 135].
BBaxaeMo 3a HeoOxigHe MOMOBHUTH, O AT He mpuTamMaHHi UUBIIBHO-
MPaBOBI KOHCTPYKIII MPaBOCHPOMOXKHOCTI Ta aiecipomoxkHocTi. AT wmae
NEBHUI  00CAr TroCHOAapChbKOi  KOMIIETEHIlli, $SKa CKJIQJaeThecs 13
npaBocy0’ekTHOCTI (cTocoBHO mipaB AT mepexn yciMa MOKIUBUMHU
cy0’exkTaMH) 1 IEBHOr0O 00cAry 3000B’s13aHb (CTOCOBHO 000B’s13KIB AT nepen
y OUIBIIIN Mipl BU3HAYEHOIO CYKYITHICTIO Cy0’ €KTIB).

I'B. CmonuH 3a3Hayae, 1m0 Cy0’€KT TroCloAaprOBaHHS HaIlJCHMI
roCHOIapChbKOI0  KOMIETEHIEKD (CYKYMHICTIO TOCHOAAPCHKUX TMpaB 1
00OB’SI3KIB), fKYy peayli3ye€ MOpu 3IIMCHEHHI TOCHMOAAPChKOT isUIBHOCTI,
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HaOyBalOuy Ipyd LIbOMY HOBHUX IIpaB 1 000B’s3KiB. [0 o3Haky cy0’ekTa
rocroJapcbKoro ImpaBa B JITEpaTypi 1I€ Ha3UBalOTh T'OCHOIAPCHKOIO
npaBocy0’ekTHICTIO.  [IpaBocyO’€KTHICTH  Ccy0’€KTa  T'OCIIOJaprOBaHHS
JOKTPUHAJIBLHO BU3HAYAETHCS K TOCMOJApPChKa KOMIETEHIls, TOOTO
CYKYIHICTh BCTAHOBJICHMX 3aKOHOJABCTBOM 1 HaOYTHX YTOCHOJAPChKHUX
MPaBOBITHOCUHAX MpaB 1 000B’s13kiB [191, ¢. 97-98].

Cy0’eKTH  TOCIOJIApIOBAHHS  peali3yloTh  CBOI  TI'OCIOJAPCHKY
KOMIIETEHI[iIl0 HAa OCHOBI IpaBa BJIACHOCTI, TpaBa rocrnoAapcbKoro BiJaHHS,
mpaBa OMEPATUBHOIO YMNpPaBJIiHHA Ta MpaBa OMEPATUBHO-TOCMOAAPCHKOTO
BUKOPUCTAHHS MaiHa BIJAMOBIAHO JO BM3HAUCHHS IIi€l KOMIIETEHIII B
I'K Ykpainu Ta iHmMX 3akoHax. Ha kanb, peryiaroBaHHS JisJIBHOCTI
Cy0’€KTIB Ha OCHOBI OINEPATHUBHO-TOCHOJAPCHKOr0 BUKOPUCTAHHS MaliHa
OyJ10 HEBUIIPABIAHO CKACOBAHE 3aKOHOABIIEM.

BapTto nmoroautucs i3 TOHATTSAM FOCHOAAPCHKOT MPaBOCYO’ €KTHOCTI SIK
BU3HAYEHOT 3aKOHOJABCTBOM 3a TMEBHUM CyO’€KTOM TOCMOJAapIOBaHHS
MOXJIMBOCTI OyTH CcyO0’e€KTOM TMpaBa (MaTd 1 3AIHCHIOBATH TOCIOJAPCHKI
npaBa 1 OO0OB’sA3KHM, BIJMOBIZATH 3a I1X HaleXHE BHMKOHaHHS). OO0car
MPaBO3/1aTHOCTI BU3HAYAETHCS K 3aKOHOJIaBCTBOM, TakK i
NPaBOBCTAHOBIIIOIOUYMMU JTOKyMeHTamu. [IpaBo3narHicts nae AT mpaBa Ha
Opraizailito KOHKpETHO1 TocnoaapchKoi aistibHOCTI [191, ¢. 96].

C.M. I'pyiHuiibka BU3HAYa€ TOCMIOMAPCHKY MPaBOCYO’ €EKTHICTh SIK
aOCTpakTHY  BJIAaCTMBICTh  Cy0’€KTa  TrOCIOJApChKOro  IpaBa,  sKe
KOHKPETU3YEThCA B CyO’€KTMBHMX TMpaBax 1 O000B’A3Kax JABOX BH/IIB:
CTaTyCHHUX NpaBax 1 000B’si3kax (a00 KOMIETEHII1) Ta MOXIAHUX BlJ HUX
MOTOYHMUX MpaBax 1 0008’ s13kax [50].

Jlesiki JTOCHITHUKYA ChOTOJIHI B3araji HamoJisiraloTh Ha TOMY, IIO
KaTeropito «rocrnoaapchbka KOMIIETEHIIIS» MOKIJIMBO 3aCTOCOBYBATH JIUIIIE 70
cy0’€KTIB BJIaIHUX MMOBHOBAXXEHb y cepi rocnoaaproBanss [1, c. 50]. 3 num
HE MOXHa MOTOJAUTUCS, OCKUIBKMA KAaTEropil0 «rocrnoJapchbka KOMMIETEHIIIS)
MOJIMBO 3aCTOCOBYBATH HE JIMIIIE J0 CyO’€KTIB BJIaJHUX MMOBHOBAXKEHb Y
chepi rocnoaproBaHHs, a ¥ 10 ycCiX cy0’€KTIB roCroIaproBaHHs, 1 B OJIHY 13
nepimmx 4epr, A0 AT. Cy0’ekTH rocrnojiaproBaHHs y CBOIW JisIbHOCTI
KEPYIOTHCSI JOCSTHEHHSIM SK MPUBATHUX, TAaK 1 MyOJIYHUX IHTEPECIB, €
peCTaBHUKAMU 3HAYHOI KIJIBKOCTI 0¢i0. A OT 1O BIIHOIIEHHIO 10 OKPEMHUX
rpoMagsiH - CyO’€KTiB IMBUIBHOIO TpaBa JAIHCHO 1[I0 KaTeropito
3aCTOCOBYBATH HE MOJKHA.

JlocTaTHBO YiTKO BIAMIHHICTH MK KOMIETEHIIIEHO 1 MPaBO3JATHICTIO
Oyna BuzHaueHa B.K. MawmyToBum, sKWil 3BepTaB yBary Ha Te€, IO
MPABO3JaTHICTh 1 KOMIETEHIIS — II€ SIBUINA, SIKI 3HAXOASATHCS Yy PI3HIN
IJIOIIMHI: TIPABO3JATHICTh — 3JATHICTh MPABOBOJIOAIHHS, KOMIIETCHIIISI —
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CYKYIHICTh KOHKPETHUX NpaB 1 OOOB’SI3KIB, IKI Ma€ AEp>KaBHUU OpraH y
CHJIY 3aKOHY, 1 1X 00CsT HE MOKe OYTH 3MIHEHM 3a BOJICIO MPAaBOCYO’ EKTHUX
oci6 [103, c. 63].

AKTyanbHUM [IJI1 HAIIOTO JOCJHIPKEHHS € HACTYIHE BU3HAYCHHS —
KOMIETEHIIIS TOCIOAapChKOI OpraHizalii — 1€ CYKYIHICTh THUX MpaB Ta
O00OB’sI3KIB, fAKI 0O€3MOCEPEAHBO 3aKpIIJIEHI 3a OpraHizaliel0 YWHHUM
3aKOHOJABCTBOM. ['ocmojapchka KOMIIETEHIISI Ma€ BHMAOBUM XapakTep,
OCKIIbKM TIOB’Si3aHa 3 TE€BHUM BHJOM Opradizaimiii  (mianpueMcTs,
rOCIoJapChKUX TOBAPUCTB, (PIHAHCOBMX YCTAHOB Ta iH.) [248, c. 203].

BusHaueHHs OCHOBHMX TIOJIOKEHb 3aKOHOJABCTBA, SKI 3aXMINAIOTh
BU3HAYAIOTh KOMIIETCHIIIIO akiioHepiB Ta camux AT mnoTpedyroTh
JTOJJaTKOBOr0 aHaiizy. AKIIOHEPU HAAIJICHI HAJIC)KHUMM ITOBHOBAXKECHHSIMHU
JUIsl 3aXMCTy CBOiX 3akoHHuUX mpaB Ta iHTepeciB. Cepen HIIA, mo
Bu3HauaroTh koMrneTeHuiro AT, € I'K Ykpainu [43], UK Ykpainu [232], 3Y
«IIpo I'T» [149] Ta 3Y «IIpo AT» [135].

3V «llpo AT» ynepuie B icTopii BITYM3HSAHOTO KOPHOPATUBHOTO
3aKOHOJABCTBA y MyHKTI 1 cTarti 64 BBIB MOHSTTS «3HAYHUIN MPABOUYMHY 1
HaJlaB MPABOBY pErJIaMEHTAIlil0 MOPSAKY Horo ykianaeHHs. Oco0a, sika Mae
HaMip TpuAOaTHM 3HAYHUKA TMAKET akiliii ToBapuCTBA, MOBMHHA: MOJATU
TOBApPUCTBY MUCHMOBE MOBIJIOMJIEHHS MPO CBI HaMip; OMPUIIOJIHUTH HOTO,
nuisixom HajganHs JIKIITIOP, koxHii Oipxi, Ha SIKiA TOBAPUCTBO MPOMIILIO
npoLeaypy JICTUHTY; Ta OmyOJIIKyBaTH IMOBIJIOMJIEHHS B OQiuiiiHOMY
npykoBaHomy oprani [135]. Taka Hopma crnpsiMmoBaHa Ha 3axuct AT Bix
MPOTUITPABHUX 11 TPU MPUA0AHHI 3HAYHOTO MAKETY aKIlii.

Jlnst toro, mo0 HE BUHUKAJIO 3JI0BXKWBAHb (3aHUKEHHS BapTOCTI,
YVKJIQJICHHSI KIJIBKOX, OB’ S3aHUX MK COOO0, JTOTOBOPIB, 110 BiJMOBIIAIOThH
3a [IHOBUM KPUTEPIEM AOTOBOPY, 110 HEe BumMarae 3roau AT, BUKOpucTaHHA
JOTOBIpHUX a00 CyJOBUX MEXaHI3MIB «IPUMYCOBOI0» BiJUYy>KE€HHSI aKTHUBIB
(3acTaBa, BIJACTYNHE, 3BEPHEHHSI CTSITHEHHS, MOPYYMUTEIbCTBO, TApaHTIs))
Ipy YKJIAJEHHI 3HAaYHUX MpaBouMHIB y cTatyTi AT moTpiOHO mponucatu
JOJIATKOBI KpUTEPil AJid BIAHECEHHS MPABOYMHIB JO 3HAYHUX. Y CTaTyTi
TaKOX MOBHHHI OyTHU YITKO MPOMHUCAHI J1aTa MPOBEJICHHS OLIIHKA BapTOCTI
MaiiHa abo0 TOCHIYT, SKI € MPEeIMETOM 3HAYHOTO MPaBOYMHY, Ta BUIAIKH,
KOJI1 000B’A3KOBO MOTPIOHO 3aTyUUTH OLIIHIOBAYA.

Y 3VY «IIpo AT» He mponucaHo cnocoOy BimuykeHHs akuid AT
IUISIXOM JIapyBaHHS, IO YHEMOXKJIMBIIIOE MEPEX1A aKIii BiJ KOJMIIHHOTO
aKilioHepa N0 o0coOM, sKa Mae HaMmip «PEeUIepChKOro» 3aXOIUJICHHS
TOBApUCTBA. Takok, HE BUPILIYETHCS MUTAHHS PO 000B’SI3KOBICTH BUILIATH
JTUBIJICHIB 3a MPOCTUMM akiisMu. Tak, 3rigHo 3 yactuHoro 3 ctarti 30 3Y
«IIpo AT», pillleHHS TpPO BUIUIATY JUBIACHMAIB Ta iX pO3Mip 3a MPOCTUMU
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aKkIiIMUd TpuiMaeThcs 3araibHUMu 300pamu  AT. Sk  Hacmigok, 1e
3YMOBIIIOE TMOPYIICHHS 1HTEPECIB MIHOPUTAPHUX AKILIOHEPIB B OTpPUMAaHHI
YaCTUHU TIPUOYTKY, OCKUIbKH, (PaKTUYHO, BIJATMOBIAHE pillieHHA Oyne
MPUHHSATO MAXXOPUTAPHUM aKI[IOHEPOM (aKI[IOHEpaMHu ).

3rigHo 3 yactuHamu 1, 4, 5 crarti 65 3Y «llpo AT», ocoba, sika
npugdana 50 % 1 Oulbllle TPOCTUX aKI[id TOBApPUCTBA, 3000B’s3aHA
3alpPONOHYBATH BCIM aKIIOHEpaM MPUI0ATH Y HUX MPOCTI aKIlii Ta CIJIATUTH
aKiioHepaM, sIKi IpUUMYTh 3alpOINOHOBAHY 1iiHY, 3a3Ha4yeHy y Hiil [135]. Ha
Hally IyMKY, 1I€é BaXJIWBa HOpPMaA, SKa Ja€ MOXKJIMBICTH MIHOPUTAPHUM
aKiioHepaM 3a0€3MeUnTH CBO1 MaTepiaibHl IHTEPECH y BUMAJKY HEJOBIPH 10
BJACHMKA KOHTPOJIBHOTO TAaKeTy akIlid, SKUM I1OWHO 3’ gaBUBCS. SKIIO
paHilie MIHOPUTApHI aKIIOHEPU MaJId MOXJIMBICTh CHIJILHO YTBOPIOBATH
CUTYaTUBHY OUIBIIICTh MPU MOPUUHATTI pillIeHb HA 3arajbHUX 300pax
aKI1OHEpIB, TO MICJS MOSIBU BJIACHUKA KOHTPOJILHOTO MaKeTy MIHOpUTapii
TaKy MOXIJIMBICTH BTpaya€ 1 TOBHICTIO 3aJ€KUTh BiJ BJIACHHKA
KOHTPOJIbHOTO makeTy. [Ipu 1pomy 1iHa akiid He Moxke OyTH MEHIIOH 3a
PHHKOBY IIiHY.

O.P. KibeHko BBaxkae, 110 MPAaBO BHUKYMY akKIiii MIHOPUTApIiB Ha
BUMOIY BJIACHUKIB 95 % akifii komnaHii J103BOJIMTH CKOPOTUTH KIJTBKICTh
peliepchbKUX aTak Ha mianpueMcTBa YKpainu [77]. BapTto morogutuch 13
O.P. KibeHko, OCKiJIbKM BKa3aHa HOpPMa HaJacTh MOXJIMBICTH 3aXUCTUTHU
3aKOHHI MpaBa Ta IHTEPECH MIHOPUTAPHUX AKI[IOHEPIB Ta 3alpOIOHYBaTU
BHECTU BIAMOBiAHI 3MIHM Yy 3aKoHOAaBCTBO. IIpm 1mboMmy 1 ngepkaBi Ta
KOoHTpareHTaM Takoro AT Oyxae 3pyuHimie npaigoBaty i3 AT, akmii sikoro
HaJIeKaTh MaXOPUTAPIIO.

VY crarti 68 3Y «IIpo AT» € Hopmu npo 000B’si3koBUi Bukyn AT
aKI[ii Ha BUMOTY akKIIOHEPIB, OJHAK BIJCYTHS HOpMa MpO OOOB’SI3KOBUM
BUKYN akKlii ToBapucTBa Yy 3B’A3KYy 3 MOpuaOaHHSIM 0cCO000 aKIii
ToBapucTBa y po3mipi 99 %. Bkazana Hopma 3000B’sxke 0co0y, sika cralia
BJIACHUKOM akKIlii ToBapucTBa y po3mipi 99 %, 3anpomnoHyBaTH BCiM
aKifioHepaM npuadaTu y HUX TPOCTI akiii ToBapucTBa. Lle 3abe3neumnTh
3aXUCT TMpaB MIHOPUTAPHUX AKIIOHEPIB, CYKyNHA YacTKa SIKMX CTAaHOBUTH
Mene 1 %.

BinnosigHo no ctarti 68 3Y «lIpo AT», KOKHMI aKI[iOHEP - BIACHUK
MPOCTUX AKIIIM TOBAPUCTBA MA€ MPaBO BUMAraTH 3/11HCHEHHSI 000B’SI3KOBOTO
BUKYITy AT HanexxHUx WOMY TOJIOCYIOUMX aKIlii, sSIKIO BIH 3apEeCTPyBaABCS
JUIS y4acTi y 3arajibHuX 300pax Ta rojaocyBaB MPOTU NPUNHATTA 3aralbHUMU
300paMu pillIEHHS MPO 3JIUTTS, TPUETHAHHS, IO 1 T. 1.

T.€. Kpucanp Bka3ye, 10 TapaHTis BUMAaratd BUKYI TOBAPUCTBOM
NPUHANICKHUX HOMY akI[iil y aKkllioHepa iCHY€, ajie MEXaHI3M TaKOTO BUKYITY
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3aKOHOJABIIEM HE IMepeadayeHuii Ta 4dYepe3 BIJCYTHICTh YITKOCTI ¢
MPO30POCTI JIOCUTh YaCTO TATHE HU3KY MNOPYUIEHb, IO MAa€ HACIIKOM
3BEpPHEHHS JI0 CY/1y 3a 3aXMCTOM MOpYyIIeHUX mpaB. HaykoBelb 3a3Hayae, 110
HAsBHICTh YITKO BCTAHOBJIEHOI'O MEXAHI3MY 3J1MCHEHHSI KOPHOPATUBHUX
paB YHEMOXJIMBUTH 3JIOBXKUBAHHSI HUMHU 3 OOKy OcCi0, SIKi y LbOMY
3aiHTepecoBaHi [91, c. 163].

3akoHoM Ykpainu «IIpo BHeCEHHS 3MiH J0 JACSKHMX 3aKOHOJAABUMX
aKTiB YKpaiHU 1I0JI0 3aXUCTy MPaB iHBECTOPiB» BHECEHO 3MIHU /10 YACTUHU
2 crarti 69 3Y «lIpo AT» Ta 3a3naueno, mo AT npotsrom He OLNbII SIK
I’SITA poOOYMX JHIB MIC/A MPUUHATTS 3arajbHUMU 300paMu PilIeHHS, 110
CTaJO MiJICTABOIO JUIsi BUMOTM OOOB’S3KOBOTO BUKYIMY aKIil IMOBiIOMIISIE
aKI[IOHEPIB, SIKI MAIOTh MPaBO BUMaratu 0OOB’SI3KOBOr0 BUKYITYy aKIliid, Mpo
paBO BUMOTU OOOB’S3KOBOI0 BUKYIMY aklii i3 3a3HAYEHHSIM: I[IHA BUKYILY
aKiliif; KUIBKOCTI akKliid, BUKYI SKUX Ma€ MpaBO BHUMAratu akxiioHep;
3arajibHO1 BapTOCTI y pa3l BUKYILy aKI[ii TOBAPUCTBOM; CTPOKY 31MCHEHHS
aKI[IOHEPHUM TOBApPUCTBOM YKJIAJEHHS JOTOBOPY Ta OIJIATH BAPTOCTI aKIlil.

Ha BiamiHy Bij 3akoHO/aBCTBa YKpainu, y denepanbHOMy 3akoHI PO
«ITpo akuioHepHi ToBapucTBa» BiJ 26 rpyaHsa 1995 poky nepeadayeHo, 1o
70 00O0B’SI3KOBOI MPOMO3MILT PO NpuAOaHHS aKlii J10JaeThcsi OaHKIBChbKA
rapasris, sika 3a0e3rneuye BUILIaTy OAHKOM BapTOCTI akKIlii ixX Biauyx yBadam
y pa3i HEBUKOHAHHS I[LOr0 OOOB’SI3KYy HaOyBayeM akIlii y BCTaAHOBJICHUI
TepMmiH. HaykoBelb 3a3Havae, M0 TaKUil MPUNKC OB’ SI3aHUNA 31 3HAYHUMU
TPYIHOLIAMU B OTPUMAaHHI rapaHTii, aJpke cyMa rapaHTii Mae CTaHOBUTH HE
MEHIIIE PUHKOBOI BApTOCTI YCiX akiii, mo 3amamuiucs (a ue — 10 50 %),
OJIHAK BOHA xo4a O 4KOCh 3a0e3nedye iHTEepecu BIIUY)KyBaua akIlii
[67,c. 119]. Ha Hamy nymKy, BapTO 3BEpHYTH yBary Ha BKa3aHi HOPMH,
OCKIJIbKM €KOHOMIiKa Halloi Jiep>KaBU MOBUHHA OyTH HAJIMHO 3aXUIIEHA Bij
NoCsiraHb.

Bignosigno no myHkty 4 wactunu 1 crarti 47 3V «lIpo AT»,
aKI[IOHEPH, SKI HA J€Hb MOJAaHHS BUMOTU CYKynHO € BiacHukamu 10 % i1
OuIbllIE TPOCTUX aKIiid TOBApUCTBA, MAlOTh MPaBO HA BUCYHEHHS J10
HaIJISII0BO1 pajid y MUCHbMOBINM (POpMi BUMOTH MPO CKJIMKAHHS M03a4EPTrOBUX
3arajpHUX 300piB. 3aKOHOJABEllb BHM3HAYMB BHUMAJKKA BHUKOPUCTAHHS
KyMYJIITUBHOTO TOJIOCYBaHHSI (Harpukiiaa, oOpaHHsS HArjisIoBOi paau y
nyomiuHomy AT, a Takoxk oOpaHHsI peBi3iHOI KOMICIi, SIKIIO KiJbKICTh
akiionepi ToBapuctsa Ouibiie 100). KyMmynsiTUBHE roj0CyBaHHS 3 MUTAHHS
oOpanHa ujeHiB oprany AT mnOpoBOAUTHCS TIABKM 3 BUKOPUCTAHHIM
OroJIeTeHIB JJ1s1 ToyiocyBaHHA. Takox, y yactuHi 4 crarrti 43 3V «lIpo AT»
BU3HAYEHO IT1JICTaBU Il BUBHAHHS OFOJICTEHS JJIsl TOJIOCYBAHHS HEAIACHUM,
a came: KO BiH BiJpi3HA€ThCS B odiniino BurotoiaeHoro AT 3pas3ka; Ha
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HbOMY BIJICYTHIH MiANUC aKiioHepa (ITPEACTaBHUKA); CKIIAJAEThCS 3 KIJTbKOX
apKylIiB, sIKi HE MPOHYMEPOBaHi; akuioHep (MPEACTaBHUK akIlioHEpa) He
M03HAYMB y OKOJIETEHI >KOJHOro abo Mo3HA4YMB OlbIE OJHOIO BapiaHTa
roJIOCYBaHHS 1I0JI0 OJHOT'O MPOEKTY pimeHHs [135].

HasBHicTh viTko 3a3HaueHoi y 3Y «IIpo AT» gopmu OrosieTeHiB s
roJIOCYBaHHS Ta HASBHICTh Mepen0auyeHoro MopsaKy MPOBEACHHS 3arajlbHUX
300piB akiioHepiB 3axuinae AT Bij 371iCHEHHSI HE3aKOHHUX Jil, 30KpeMa 13
BHECEHHSIM 3MiH [0 TOPSJAKY JEHHOrO TiJl 4ac MPOBEACHHS 3arajlbHUX
300piB  aKI[iOHEpIB, IPOBEJACHHS 300piB HE 3a MICIE3HAXOMKEHHIM
TOBApUCTBA Ta HENOTpUMaHHA (OpMU y OOJIETEHSX JUIsl TOJIOCYBaHHS,
OCKUIBKM MpU HEIOTpUMaHHI (HopMu, OrOJETEHI JUIsi TOJOCYBaHHS
BBaXKaIOTHCSI HEA1HCHUMMU.

B.C. Minam BKazye, 10 YMHHE 3aKOHOJABCTBO YKpaiHM HE MICTUTh
NEPEIiKy MiJICTaB JIJIsl BUBHAHHS pillleHb 3arajibHUX 300piB AT HeniiicHuMH,
OJIHAK aHaJi3 MOro Moj0KeHb Ta y3araJlbHEHHS CyJI0BOI MPAKTUKHU JO3BOJISE
BUOKPEMUTH Cepell HUX Taki: 1) mopyuieHHs nepeadadyeHoro 3aKOHOM Ta
BHYTPIIIHIMUA ~ JJOKYMEHTaMHM TOBApUCTBA MOPSAJIKY CKJIMKAaHHA Ta
MpoBeJACHHS 300piB  (30KpeMa: TMOpPYILICHHS BUMOI 3aKOHY  IIOJ0
dbopMyBaHHS MOPSAJAKY JEHHOTO, y TOMY 4YHCII BHECEHHS 3MiH JI0
omyOJIIKOBAaHOTO TOPSJAKY JIEHHOr0; MOPYIIEHHS TOPSAKY MOBIJOMIICHHS
aKI[IOHEPIB MPO MPOBEJEHHS 3arajbHUX 300piB, Y TOMY YUCJI HEHAJIICIaHHS
aKI[ioHepaM IMEepPCOHAILHOTO TOBIJIOMJICHHS a00 HaJiCIaHHS Yy Crocid, He
nepeadauyeHuii  CTaTyTOM  TOBAapUCTBA,  BIACYTHICTH  myOsikamii y
nependayeHnx 3akoHoM 3MI abo omyOJliKyBaHHS MOBIJIOMJICHHSI B IHIIMX
3MI, HDKX mnepeadayeHi CTATyTOM TOBApUCTBA, IMOPYLIEHHS CTPOKIB
MOBIJJOMJICHHSI; HEHAJIaHHsS aKLIOHEepaM MOXJIUBOCTI O3HAWOMUTHUCS 3
JOKYMEHTaMHM, TIOB’SI3aHUMHU 3 TOPSIKOM JCHHUM; NMPUUAHATTS 3arajibHUMU
300paMu pillieHb 13 TUTaHb, HE BKIIOYEHUX [0 MOPSAIKY JAEHHOTO;
BIJICYTHICTb KBOPYMY, HEOOXIJHOTO JJisi MPOBEACHHS 3arajbHUX 300piB Ta
MPUMAHSTTS HAMU PIlICHb; MOPYIIEHHS MPOLEIYPU peeECTpallii akI[iOHEPIB Ta
iX MpeICTaBHUKIB, Y TOMY YHUCJ peecTpallis MpeACTaBHUKIB aKI[IOHEPIB HA
miJcTaBl  JOBIpEHOCTEH, OQPOPMIICHMX 13  MOPYUIEHHSMHA  BHUMOT
3aKOHOJIaBCTBA);  2) HEBAMOBIJHICTG MPUUHATOrO PIMIEHHS YWUHHOMY
3aKOHOJIaBCTBY, CTaTyTy TOBApUCTBA; 3) HEBIAMOBIAHICTL MPUUHATOIO
pIIIEHHS 1HTEpecaM caMoro TOBapMCTBa ad0 IHTEpecaM HOro aki[ioHEepiB 4Yu
kpeautopis [107, c. 176].

VY yacrtuni 1 crarti 50 3V «lIpo AT» nependadyeHo, 1o KO PillieHHs
3arajibHUX 300piB a00 MOPSAOK MPUUHATTS TAKOrO PIIICHHS MOPYIIYIHOTh
BUMOTH 3aKOHY, aKI[IOHEp, MpaBa sIKOro MOPYIICHI TAKUM PIIICHHSIM, MOXKE
OCKapUTU 1€ PIMIEHHSA 10 CyAy MPOTATOM TPbOX MICSIB 3 JaTH HOTo
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npuiiHsaTTs  [135]. ToOTo BiamoBigHA HOpMa POOUTH HEMOXKJIKMBOKO
OaratopiyHui CyJIOBUIA PO3IJISLA Ta COPUSIE HOPMATBLHOMY (DYHKIIOHYBAaHHIO
TOBApUCTBA 1, B TOM e yac, 3abe3medye MpaBO HA 3aXKWCT Y4YaCHHUKA
AKI[IOHEPHUX MPABOBIAHOCUH. J[0 TOro > BCTAHOBJIEHO CTPOK Ha
OCKap>KEeHHS pillleHb — 3 MICII].

M. benkin 3a3Havae, mo 3Y «lIpo AT» He BHU3HAUYUB SK MJIATH
aKI[loHEpaM SKIIO 3HAYHUN MPABOYMH YKJIAJECHUM B3arami 0€3 0OroBOpeHHs
roro Ha 300pax akiioHepiB. HaykoBelp BBaxkae, 1110 Takuil 10roBip Moxe (1
NMOBMHEH) BHM3HABATUCS HEMIWCHUM SIK YKJIAJIECHUNW BCyNeped BUMOTraM
3akoHy. AJie MUTaHHS TOJISITAE B TOMY, XTO 3asBUTh BiJINOBIHUI MO30B 10
cyny [13,c. 71].

Ha namy nymky, neooxigno y 3Y «llpo AT» mepenbauutu mpaso
aKI[IOHEPIB JJI1 OCKApXKEHHsS 3HAYHOTO IMPAaBOYMHY ab0 TroOCMOJapChbKOIo
JIOTOBOPY, KUK OyJI0 yKiIaaeHo 6e3 00roBopeHHs Ha 300pax akiioHepis. Lle
MOJIOKEHHSI HAJacTh aKIIOHEpaM - BJACHUKaM BIJIHOCHO BEJIMKHUX IaKETIiB
aKiliil mpaBo sl OCKap>KEHHS 3HAYHOI'O MPABOYMHY, OCKUIbKA Ha JaHUU
MoMeHT y 3Y «IIpo AT» He BU3HAUEHO XTO Ma€ MpPaBO 3BEPTATUCH 13
II030BOM MPO BH3HAHHS MPABOYMHY HEAIMCHUM 10 cyay. Bpaxaemo, 110
HAJaHHA TAaKOro TMpaBa yciM 0€3 BHUHATKY (TOOTO 1 MIHOPUTAPHUM)
aKIjioHepaM MOXE€ CJIyryBaTH TiJCTaBOw JJjisi OjokyBaHHS pobOotu AT
MIHOPDUTAPHUMHU «peiiepamu» abo ocobamMu, HAUHATUMU KOHKYPEHTaMHU.
Tomy Take rpaBo MOBUHHO 3aJIeXKaTH BiJl pO3Mipy MakeTy akiliid. A depes 1e
BBakaemo, 1o crartio 72 3Y «lIpo AT» HeoOXiqHO AOMOBHUTH YaCTHUHOKO
TPETHOIO HACTYIMHOI'O 3MICTY:

«IIpaBo Ha 3BEpHEHHS A0 CyAy HaAaeTbcsi Haruanoid pani AT,
aKililoHepaM, $IKi Ha JI€Hb MOJIaHHS BUMOTHM CYKYNHO € BjacHukamu 10 i
Oinbie % mpocTux akiiii ToBapucTBAa a00 PIIICHHS MPO MOJAHHS MO30BY
OyJI0 YXBaJIEHO Ha 3arajbHUX 300pax aKIiOHEPIB.

Binnosigno o crarri 78 3Y «IIpo AT», AT 3abe3neuye KOXHOMY
aKI[lOHEpY JOCTYIl J0 JIOKYMEHTIB Ta 30Kpema ImependadyeHo iX Iepelik
[135]. O. PorauoB 3a3Hayae, 1m0 y CHOUCKY JOKYMEHTIB Ta iHQopMallii, sKi
nyOmiune AT 3000B’si3aHe po3MillyBaTH Ha CBOEMY CaiTi 3rigHO 3
yactuHoro 3 crarti 78 3Y «llpo AT», BiACYTHI JTOKYMEHTH, 3 SIKUMH
aKiiioHepu Maju ab0 MarTh MOXKJIMBICTH O3HAMOMMUTHUCS Yy 3B’SI3KY 3
MiICOTOBKOIO JI0 3arajibHUX 300piB akilioHePiB (IMyHKT 7 yactuuu | crarti 77
3V«lIpo AT» Ttam, 13 HE3pO3yMIIMX MPUYWH, OMYIICHO), a CaMe: TEKCT
MOBIJIOMJICHHSI TIPO CKJIMKAHHS 3arajlbHUX 300piB akIiOHEpiB; 3arajibHa
KUIBKICTh aKIIi 1 MpaB ToJIOCY HA JaTy MOBIJOMJIEHHS; JOKYMEHTH, fKI
PO3MJIAIATUMYThCA HA 3arajibHUX 300pax akI[iOHEpIB; MPOEKTU PIlIEHb 3a
MYHKTaMH TOPSIAKY JE€HHOT0. 3apoNOHOBAHI aKIIOHEpaMK TIPOEKTHU PIlIEHb
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MOBUHHI BUKJIQJATUCI HA CalTl KOMITAHII [IOHAWMIBUIIIE TMICIA IX
oTpuMaHHs komradiero [177]. BapTo moroauTuch i3 Ha3BaHUM HOPHUCTOM,
OCKIJIBKM JaHa iH(popmallie € BaXXJIMBOIO JJIs aKI[IOHEPiB, BIAMOBITHO KOXEH
13 HUX TOBMHEH MaTW JOCTYIl J0 BKa3aHUX JOKYMEHTIB Ta MOXKJIMBICTb
O3HAMOMUTHCS 3 HMMHU MiJ 4Yac TMIJArOTOBKK J0O 3arajbHuX 300piB. lle
MOJIOKEHHSI HaJaCTh MOXIJIUBICTh aKI[ioHEpaM OyTH KOMIIETEHTHUMU B YCiX
MUTAHHSX, K1 OyayTh pO3IISAaTUCS Ha 3arajibHUX 300pax, 3BepTaTd yBary
HA HEJOJIIKW, JAOMYIIEHI B JOKyMEHTaxX. AKIiOHepaM HeoOxigHo OyTu
O3HAMOMJIEHUMH 13 MOPSAJAKOM JEHHUM Ta JOKyYMEHTaMH, siki OyIyThb
po3rysiAaTUCs Ha 3arajbHUX 300paxX, OCKUIBKA 1€ YHEMOXJIUBUTH
«peuaepam» BUCYHYTH Ha OOrOBOpPEHHS Ha 300paxX MUTaHHS, sIKI HEOOXiTHI
JUIs HUX (mepeoOpaHHs JUpeKTopa 1 T.1.).

Yactuny 3 crarti 78 3Y«lIpo AT» HE0OXITHO JOTIOBHUTH HACTYTHUMU
MOJIOKEHHAMMU:

«... Ta HACTymHa iH(opMallis:

- TEKCT MOBIJIOMJIEHHS PO CKJIMKAHHS 3arajibHUX 300piB aKI[IOHEPIB;

- 3arajibHa KUIbKICTh aKIii 1 IpaB roJiocy Ha JaTy MOB1JIOMJICHHS;

- IOKYMEHTH, K1 PO3TJIAIATUMYTHCS HA 3arajibHUX 300pax aki[ioHEPIB;

- POEKTH PpilIeHb 3a NYHKTaMM MOPSAKY JeHHoro. ko 3a
KOHKPETHUMHU IMyHKTaMU MOPSJKY JTEHHOTO MPOEKTH pillleHb HE MOTPiOHI, TO
HEOOXI/JIHI KOMEHTapi YNOBHOBa)XXEHHUX OpraHiB TOBApUCTBA  IIOJ0
HEOOXIJTHOCTI 1X NPUHHATTA. AHAJIOTIYHO 3ampoONOHOBAaHI aKI[iOHEpamMu
NPOEKTU pillIEeHb MOBHHHI BUKJIAAATUCS HA CAMTI KOMIAHIT HE IMi3HILIE
HACTYITHOI'O poOOYOro JHS Micis JAHS iX OTPUMaHHS KOMITaHI€I0.

Bapto 3a3HaunTty, 110 He BCi BIAHOCUHM Y JisIbHOCTI AT MOXyTh OyTH
BPEryJIbOBaHI 3aKOHOJABCTBOM Ta YCTAaHOBUYMMH JIOKYMEHTamMu. Tomy
AKTyaJIbHUM JUIsl BPErYJIIOBaHHSA BIJHOCMH MDK aKIIOHEpaMHu CTaB
aKIIOHEpHU JOroBip, B ssIkoMy KokHe AT Moxke 3akpinuTi HEOOXiAHI came
JUIsl AOTr0 AisSIbHOCTI moJiokeHHs. A63al 7 wactunu 1 crarti 29 3V «lIpo
AT» peryntoe NoHITTS akioHepHoro aorosopy [201, c. 101].

Y nyskti 2.20 IloctanoBu Ilnenymy BI'CY «IIpo npeski nutanHs
NPaKTUKW BUPIIIEHHS CHOpIB, 110 BHUHUKAIOTH 3 KOPIOPATUBHUX
npaBoBiAHOCKUH» Bia 25 motoro 2016 poky Ne 4 3a3HadeHo, 110 BiJAMOBIIHO
no vyactuHu 1 crtarti 29 3V «lIpo AT» cTtaryToM TOBapucCTBa MOXe OyTH
nepeadayeHa MOKIIUBICTh YKJIQJAEHHS JIOTOBOPY MiX aKI[iOHEpaMH, 3a SIKUM
Ha aKI[IOHEpPIB MOKIAJa0ThCS J0JAaTKOB1 000B’I3KH, Y TOMY YHKCIIl 000B’ 30K
ydacTi y 3arajbHux 300pax, 1 nepeadadaerbcsi BiANOBIAAIBHICTh 3a KWOrO
HenoTpuMaHHs [155].

Ha namy nymKy, akilioHEpyU MOXKYTh YKJIQJIaTH MK COOOKO JIOTOBOPHU
caMe 3 MWTaHb YIpPaBJiHHA KOMIaHi€w. AJjie Ipu UbOMY HEOOXiTHO 100
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JOrOBOpY OyJIM Y3roJIPKE€H1 3 1HIIMMH IOJO0KEHHSIMM 3aKOHOJ/IAaBCTBA Ta HE
CyNepeunusii HOpMaM YMHHOIO 3aKOHOJABCTBA. TakoX HE0OXiaHO, 100 B
aKI[IOHEpHOMY JI0roBopi Oyja mpomnrcaHa BIANOBIIANIBHICTh 3a MOPYILICHHS
AOTO YMOB.

Baprto 3a3Haunth, y koxkHOMY AT 3axuCT mpaB akUiOHEpiB MOBUHHI
3IINCHIOBATH:

I. 3aranbHi 300pyU aKIIOHEPIB.

Jlo iX KoMmeTeHIii MOXHa BiJHECTH MOBHOBAXKEHHS, SIKi BXOIATH 10
BUKJTIOUHOI KOMIIETEHIIIT 3arajbHuX 300piB AT, BIAMOBIIHO JO MyHKTY 22
yactunu 2 ctatti 33 3Y «IIpo AT», a came mnpuiiMarouu pillieHHS PO
BUMHEHHSI 3HAYHOTO MPABOYMHY, BOHA TaKUM YMHOM HE JAlOTh MOXJIMBOCTI
«peiaepam» BUMHATH BKa3aHl BUIIE 3HAYHI MPaBOYMHU. Takok, BIAMOBIIHO
no nyHkty 23 yactuau 2 ctatti 33 3Y «lIpo AT», 3aranbhi 300pu AT,
NpUiMalouM PillieHHS MPO BHJUI Ta MPUNUHEHHS TOBAPUCTBA, JIIKBIJIALIIO
TOBAPUCTBA, OOpaHHA JIKBIAAUIMHOT KOMICIi, 3aTBEpP/)KCHHS TMOPSIKY Ta
CTPOKIB JIKBiJallll, TOPSAKY PO3MOJALTY MDK akIliloHEpamMy MaiHa, 10
3QJIMIIAETHCS MICS 3aJ0BOJICHHS BUMOT KPEIUTOPIB, 1 3aTBEPKEHHS
JTKBIJALIHOTO OajgaHCy, HE JAal0Th MOXKJIMBOCTI «peijiepam» MNpuiMaTu
pillIEHHS 13 BKa3aHUX MWUTaHb. 3arajibHi 300pu AT, oOuparoud Komicito 3
npunuHeHHst AT, 103BOJISIIOTh YHUKHYTH Oy Ib-SIKMX HE3aKOHHUX JIIH M1 Yyac
npunuHeHHs A'T;

II. Harnanosa pana AT.

Bignosigno no crarti 51 3V «IIpo AT», nHarnsgoBa paga AT e
OpraHoM, IO 3/IIMCHIOE 3aXWCT MpaB AKI[IOHEPIB TOBAPUCTBA, 1 B MEXkKaX
KOMIETEHIIii, Bu3HaueHoi ctatyToM Ta 3Y «lIpo AT» koHTpomoe Ta
PErYJIIO€ ISUIbHICTh BUKOHABYOTO OPraHy.

B. KpaBuyk 3a3Hauae, 1mio d4epe3 OOpaHHS 1 BIAKIMKAHHS YJICHIB
HarJISIIOBOI pagyd Ta YTBOPEHHS 1 BIJKJIMKAHHA BUKOHABYOrO Ta IHIIMX
OpraHiB TOBApPUCTBA PEANI3yETHCS HAWBAXIUBIIIMNA MPUHIUIT JTISITBHOCTI
3arajibHUX 300piB aKI[IOHEPIB — MPUHLMI JIEMOKpaTu3My. BracHukM akiiid
CaMOCTIHHO, 3a BJIACHOIO 1HILIATUBOIO BUCYBAIOTh KAaH/IUJIATIB, 3A1MCHIOIOYN
TaKMM YMHOM CBO€E MPABO HA YYaCTh B YIPaBJIIHHI TOBAPUCTBOM [86].

Jlo BUKJIFOYHWX MOBHOBAXXEHb HATJISAIOBOI pajau, 3a JOMOMOIOK SIKUX
MO>KHA 31ICHIOBATH 3aXUCT MpaB aKI[IOHEPIB, HAEXKATh:

- OPUAHATTS PIIICHHS MPO MPOBEAECHHS YEProBUX a00 IM03a4epProBUX
3arajibHUX 300piB  BIJAMOBIJHO JO CTaTyTy TOBApUCTBA; OOpaHHA Ta
NPUNUHEHHS TIOBHOBAK€Hb TOJIOBM 1 4YJIEHIB BHUKOHABYOTO OpraHy;
OPUMAHSTTS PIIIEHHS NPO BIJICTOPOHEHHS rOJOBA ab00 4i€HAa BUKOHABYOIO
OpraHy BiJl 3JIICHEHHS MOBHOBaXE€Hb Ta OOpPaHHS OCOOH, KA TUMYACOBO
3M1MCHIOBATUME MOBHOBAXEHHSI TOJIOBM BUKOHABYOTO OpraHy; oOpaHHs Ta
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MPUINMHEHHS TOBHOBAa)XEHb TOJIOBM 1 YJICHIB 1HIIMX OpraHiB TOBApHUCTBA.
BiamoBigHO 70 LMX TOJIOKEHb «peHepu» HE 3MOXKYTh CaMOCTIMHO
MpUMaTU PIMIEHHS MO0 BKA3aHUX NUTAHHSIX, OCKUIBKH 1€ KOMIIETCHIiS
HarsiaoBo1 paau AT;

- IPUMAHSTTS PIICHHS PO BUMHEHHS 3HAYHUX MPABOYMHIB y BUIAJIKAX,
K0 PUHKOBA BapTICTh MaitHa ab00 MOCIyr, MO € MHOro MNpeIMeETOM,
cTtaHoBUTH BiJ 10 % 10 25 % BapTOCTI aKTUBIB 32 JAHUMH OCTaHHbOI PIYHOL
¢inancoBoi 3BiTHOCTI AT, npuiiMaeThbCcs HAMNSIAOBOIO pajoro. Y pasi
HETIPUUHATTS HArJIS0BOK0 PaJiol0  PIMIEHHS MPO BYMHEHHS 3HAYHOIO
NpaBOYMHY, TUTAHHA PO BUYMHEHHS TAKOTO MPABOYMHY MOKE BHUHOCUTHUCS
Ha PO3IJIAJl 3arajibHUX 300piB. BiMOBIIHO 0 LILOTO MOJIOKEHHS, «peHaepr»
HE MOXYTh CAMOCTIHHO MpUMUMaATH PIIMICHHS TPO BYMHEHHS 3HAYHUX
NpaBOYMHIB BKA3aHUX BHIINE, OCKLJIBKU 1€ KOMIETEHIIS HarjIsgoBOl paau
a00 3arasibHux 300piB AT.

O.B. I'aparonnu 3a3Hayae, 10 SKIIO BIAMNOBIAHO JO CTaTyTy
TOBApUCTBA OOpAHHS Ta MPUIUHEHHS MOBHOBAXXEHb T'OJIOBU KOJIETIAILHOTO
BUKOHABYOrO OpraHy BiJHECEHO J0 KOMIETEHII1 3arajbHux 300piB,
Harjsi0Ba paja Ma€ MNpaBO BiJACTOPOHUTH BiJl BUKOHAHHS ITOBHOBAXXEHb
rOJIOBY KOJIETiaJIbHOTO BUKOHABYOIO OpraHy, Jii ado Oe3MisIbHICTh SKOTO
NOPYIIYIOTh MpaBa akKI[IOHEPIB 4YM C€aMOro TOBApPUCTBA A0 BUPIIICHHS
3arajJlbHUMHU 300paMH MHUTAHHS TPO MPUIIMHEHHS HOro moBHOBaXkKeHb. Ha
NPaKTULl TPaIvIsIMCS BUMAIKU MIAPOOKU «peiljiepaMu» 3asB TOJIOBU Ta
YjieHIB BUKOHaBuoro oprany AT npo 3BUIBHEHHS 1 Hakazy (pilleHHs
BUKOHABYOI0 OpraHy) Mpo MPU3HAYCHHS MOTPIOHUX 3JIOBMHUCHUKAM 0Ci0
BUKOHYIOUMMHU OOOB’S3KM TOJIOBM Ta YJIEHIB BHKOHABYOIO OpPraHy
ToBapucTBa. HaykoBelb BKa3ye, 10 MPUNUHEHHS MMOBHOBAXXEHb T'OJIOBU Ta
YJI€HIB BHUKOHABYOTO OpraHy, 1 MPU3HAUYECHHS «peijiepaMu» CBOIX
yOpaBIiHIIB MOX€e O(QOpPMIISATUCH PpIlIEHHAM 3arajibHux 300piB AT,
HaArJIA0BOi paau abo0 HaBiTh PINIEHHSM BUKOHABYOro oprany. Jlns
BUKOPHUCTAHHS y TOAANBIIOMY BKa3aHUX PIlIEHb «peiaepamu» poOsIThCs
HOTapiaJibHI KOMii, sIKI IPU MOJIaHHI 10 IEPAKABHUX OPraHiB HE BUKJIUKAIOThH
CYMHIBIB I110/10 iX A0CTOBipHOCTI To1Io [35, ¢. 307-308].

III. PeBiziiiHa Komicisl.

Bignosiano go crarti 73 3V «lIpo AT», nas npoBEJEHHS TMEepPeBipKU
birancoBo-rocnoaapchkoi misapHOCTI AT 3arambHi 300pu MOXYTh 00MpaTH
peBi3iiiHy KoMicito (peBizopa). HiieHM peBi3iHOI KOMICIi, MarwO4u MpaBo
JI0paJ4oro rojiocy, MOXKYTh BIUIMBATU Ha pillleHHs 3arajbHuX 300piB AT,
TaKUM YHMHOM TEPEUIKO/KAIOYU «peijiepy» NPUUHATH PIIICHHS Ha HOTo
kopucTs [ 135]. Ysienun peBiziitHOT KOMIicCii MarOTh MpaBo OyTH MPUCYTHIMU Ha
3arajibHUX 300pax Ta OpaTu y4acTh B OOrOBOPEHHI MUTAHb MOPSJIKY JEHHOTO
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3 MPaBOM J0PaTIOro royuocy. BianoBigHo 10 LBOTO MOJOXKEHHS, «peiaepm»
HE MalOTh MpaBa BHOCUTU MPOMO3ULII JO MOPSAAKY JEHHOIO 3arajlbHUX
300piB Ta BUMArath CKJIMKAHHA [103a4EPrOBUX 300piB, OCKUIBKH 1I€
KOMIIETEeH1I1s peBi3iiiHol koMicii AT.

3a 10MOMOrOI0 TMOJIOKEHHSI PO MPABO WICHIB pEeBI3iHHOT KOMIicCii OyTH
MPUCYTHIMU Ha 3arajibHUX 300pax Ta OpaTy y4acThb B OOTOBOPEHHI MUTaHb
MOPSIAKY JCHHOTO 3 MPAaBOM JOPAA4oro rojaocy OCTaHHI MOXYTh JaBaTu
(baxoBi mopajay 1010 3a0e3MeUeHHs] 3aXUCTy MpaB aKI[IOHEPIB Ta camMoro
TOBApUCTBA O€3MOCEPEAHBO TNEpe]l TrOJOCYBaHHSIM 31  CTpaTeriyHux
nuTadb.UneHn peBi3idHOT KOMICIi TakoX MOXYTb MEpPEBIPATU: YU
JOTPUMYETHCSI  MOPSJOK  JEHHWH, YW HEMa€e [MOPYLIEHb YUHHOIO
3aKOHO/IABCTBA MiJ] Yac MPOBEJCHHS 3arajibHUX 300piB.

UneHn peBi3iHOI KOMICiT, MalO4u MPaBO JOPATYOro rojiocy, MOKYTh
BIUIMBATM Ha  pimieHHs 3aragbHux 30o0piB AT, Takum  4YHUHOM
MEPELIKOKAYY «PEUSEPY» NPUNHATH PIILIEHHS HA HOTO KOPUCT.

JIns 3axucty Bifg mocsraHb Ha MaiiHO AT HeoOXimHUN TeBHUN 00CsT
komnereHuii. Ilpore y 3Y «llpo AT» He BHU3HAYEHO MOHSATTA
«kommeTeHmii». IIngxom mnpoBeaeHOro aHamizy BapTO AaTH BU3HAYCHHS
MOHATTA «KOMIETEHUII» — CYKyIHICTh NpaB, OOOB’S3KiB Ta MNpPEIMETY
BiflaHHs AT, BU3HAYEHUX Yy 3aKOHOJABUYOMY MOPSIAKY, HEOOXIAHMX ISt
3MIMCHEHHS IISTBHOCTI Y BJACHIN cdepi, a TaKoXK 37aTHICTh HAOyBaTH MpaBa
Ta O0OB’S3KM BIPOJOBXK 3JIMCHEHHS IIsUIbHOCTI. JlaHe BU3HAUYEHHS CliA
BUKOPUCTOBYBATH y pi3zHUX cTaTTsX 3Y «IIpo AT». 3axuct npas akiioHEPiB
IMOBUHEH 3JIIMCHIOBATHUCS BIAMOBIJHO JO 4YHMHHOIO 3aKOHOJABCTBA Ta
BHYTpilIHIX TOKYMEHTIB AT, a TakoX 3aXWCT BiJ mocsranb Ha MaitHO AT
3000B’s13aH1 3/1IMCHIOBATH: 3arajbHi 300pU akiliOHEpiB, HArJs0Ba paja Ta
peBi3iiiHa KOMicCisl.

[TpoananizyBaBum 3Y «IIpo AT», MmoxxHa 3p0OMTH BUCHOBOK IpO TE,
0 AaKI[iOHEpH BIJAMOBIAHO J0 KHOro TOJIO)KEHh MaKTh JOCTATHHO
MOBHOBAKEHb IS 3axXUCTy CBOiX IpaB Ta 3aKOHHMX IHTEPECIB TMpu
MPOTUIPABHOMY TMOCSITaHHI Ha iX MaiiHo. HasBHICTH NMOBHOBa)KE€Hb JIs
3aXMCTYy akKIIOHEPiB BijJ MocsAraHb Ha iX MalHO CBITYUTH MPO TMO3UTHBHI
ctoponu 3akoHy. Oanak, 3Y «IIpo AT» MICTUTh TakoXk 1 OKpEMI HEIOJIIKHU.
30Kkpema, Ha Hauly AYMKY, HEBAQJIMM € OOpaHuM 3aKOHOJABIIEM CIOCIO
CYyJ0BOI'0 3aXMCTy mepeBakHoro npasa akuioHepis AT [205, c¢. 218]. 3rigHo
3 yacTuHOO 5 ctarti 7 3Y «lIpo ATy, y pa3i nopyiieHHs 3a3HAYEHOr0 y 11
CTaTTi TMEPEBaXXHOrO0 TMpaBa Ha MOpuaOaHHS akuii OyAb-SKU akiioHep
TOBAPUCTBA Ta CaM€ TOBAPUCTBO, MAE€ MPaBO MPOTATOM TPbOX MICSIIB 3
MOMEHTY, KOJM Ji3HAJMCA MPO Take MOPYIICHHS, BUMAratu y CyJAOBOMY
MOPSJIKY TEPEBEJICHHS Ha HUX TMpaB Ta OO0OB’A3KIB MOKYIILS aKIliH.
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Bignosigno no crarti 50 3V «IIpo AT», cya Mae npaBo 3 ypaxyBaHHSIM YCix
00CTaBUH CMPABU 3AJMILIUTA B CUJII OCKAPKYBaHE PILICHHS, SKIIO JOIMyIEH]
MOPYILIEHHS HE TOPYUIYIOTh 3aKOHHUX IMpaB akIlioHEpa, SKUH OCKapxKye
pimmenHs [135]. Jlo HemodikiB TakoX MOKHA BigHecTH 3a0€3MeYeHHS
KBOPYMY, HEOOXIHOrO Jisi MPOBEACHHS 3arajbHUX 300piB akiiOHEpIB Ha
piBHi He MeH1e 60 %. Tak, 3riqHo 3 yactuHowo 2 crarti 41 3Y «llpo AT»,
3arajibHi 300pu AT MarOTh KBOPYM 3a YMOBHU pEeCTpallii I y4acTl y HHUX
aKI[lOHEpIB, AKI CYKYNMHO € BiacHuKamu Oinpie 50 % rojocyrouux akiiim.
Cnii TMO3UTHUBHO OIIHATH OCTaHHI 3MiHU 1i€ei HopMmu (19 Oepesns
2015 poky). A no uporo BiaacHuku 40 % + 1 axuii MOrJIM MEpPEeLKOIKATU
NPOBEACHHIO 3aCilaHHs, HE 3 ABUBIIUCH HAa HHOTO ab0 HE NPOUIIOBIIU
MpoLEeAYpY peecTpallii.

[Tpuiinarrs 3Y «IIpo AT», a Takoxk BHeceHHs y 2015 poui 3MiH 110
HBLOrO O€3MepeyHO MaroTh IMMO3UTHBHE 3HAYEHHs. 3a3HauyeHi y 3akoHi
MOJIOXKEHHSI CTIPUSIOTh MPOTHUIIT «PEHIEPCTBY» Ta 3aXUCTY IpaBa BIACHOCTI
YYaCHUKIB aKlIOHEpHUX MpaBoBigHOCUH. [IpoTe neski nosnoxenus 3Y «lIpo
AT» noTpeOyroTh JOOMpaloBaHHs Ta y3rojkeHHs 3 iHmmMmu HITA, ski
3a0€3MeuyloTh HajeXHe (YHKIIOHYBAHHS BiAMOBIAHOTO BHUAY CYO’ €KTIB
rocrnojapioBaHHsl. B ropuauuHii mpakTUlll HAIIOI JAEp)KaBU € BCi MiJICTaBU
JUIsl BAKOPUCTAHHS aKIIOHEPHOTO JOTOBOPY JIJIsl BPETYJIFOBAHHS BiJHOCUH Y
AT. IIpoTe ynHHE 3aKOHOJABCTBO YKpaiHU € HEJOCKOHAIMM, BOHO MICTUTh
HETOYHOCTI Ta Koui3ii. CyJ0BI OpraHd HE B MOBHOMY 00CS31 pPO3yMIIOThH
NpaBOBY MNPUPOJY aAKI[IOHEPHOrO JOTOBOpPY. Y 3B’S3KYy 3 IIUM ICHYIOTh
CYNEPEYHOCTI MPU BHUKOPUCTAHHI [ BPETYJIIOBAHHS BIJHOCUH MIX
aKI[lOHEpaMM BKa3aHOro Joropopy. He3Bakaroum Ha Te, 10 YUHHE
3aKOHOJABCTBO YKpaiHW MICTUTh MPOTAJIMHU Yy Taly3l KOpPHOPaTUBHOIO
1paBa, aKI[IOHEPHI JOTOBOPH MAIOTh CTATH OJHUM 13 Halie()EKTHBHIIIMX
PEryJIATOPiB BIJTHOCHMH MIXK akliOHEpaMM 3 MUTaHb, Ki HEBPETYJIbOBaHI YU
HEJ0CTaTHHO BPETyJIbOBaHI Ha 3aKOHOJJABUYOMY PIBHI.

3aKOHOJABCTBO HE MICTUTh YITKO BM3HAYEHMX 1 TrapaHTOBAHO
epekTuBHMX HUIAXiB 3axucty AT Bix mnocaranb Ha iX MaitHo. Jlns
MOKpAIllEHHSI CUTYyallii y MmiaApo3Aiai OyJio MpOBEACHO aHaji3 TMOIJIsIiB
MPOBITHUX BUYEHUX HA MOHATTS «TOCMOAAPChKOI KommeTeHIii» gk camux AT,
Tak 1 oprasiB KepiBHUIITBAa HUMU. Ha ocHOBI aHanizy komnereHiii AT npu
3aXMCTI BIJI MOCSATaHb Ha iX MaWHO 3aMpONOHOBAHO BHECEHHS 3MIH 10 3Y
«IIpo AT». OnqHak BUKOPUCTOBYBATH JIMIIIE 3aKOHOIABCTBO MPU 3aXKUCTI BiJl
OpOTUNPABHUX TocsiraHb Ha MaiiHo AT He pgoctaTtHho. Bapro Takox
MpONUCYyBaTH ycl HEoOXigHI HopMM Uit 3axucty y craryti AT,
AKI[IOHEPHOMY JOTOBOPI Ta 1HIIUX JOKYMEHTAaX, 110 PETYJIIOIOTh JiSJIbHICTh
AT.
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2.2. 3axuCT OpraHaMHu JAep:KaBHOI BJIAAH AKLIOHEPHUX TOBAPHUCTB
BiJl MOCATaHbL HA IX MaiiHO

JlepkaBa KpiM BU3HAQUEHHS MPABUI 3JIMCHEHHS TOCMOIAPCHKOL
JUSTILHOCTI 1 KOHTPOJIIO iX BUKOHAHHS yCiMa YYaCHHMKaMH MOBUHHA TaKOX 1
HaJaBaTW TI€BHI TrapaHTii Cy0’€KTaM TOCHOJAPIOBAHHS — MAaMHOBI,
oprasizauiiiHi, 1HBECTHMILIMHI Toiio. [Hakme mnpomagae CeHC JerirtuMarii
cy0’€KTIB TOCMOIapIOBaHHS y TTPaBOBOMY MOJIi Takoi aeprkasu [203, c. 46].

JlepkaBa, BHCTyHawO4ud B poJji rapaHta O€3NEKM BCIX YYAaCHUKIB
rocroJapChbKuX MPaBOBITHOCUH, BCTAHOBIIIOE CIIOCOOM 1 MEXAHI3MU 3aXUCTY
iX TOpyUIEHUX MpaB Ta 3aKoOHHUX iHTEpeciB [230, c. 1].

AT yxe BHOPOJOBXK TPUBAIOLO Yacy € HE3axXUIICHUMHU BIJ
«penaepchkux» mnocsraHb. He3Baxxkaroum Ha HOPMHM, $IKi BCTaAHOBJIIOIOTH
BI/INOBIJIAJIHICTh 3a «IMPOTUIPABHE 3aBOJIOJIIHHS MaWHOM TiJINPUEMCTBA,
ycraHoBu, opranizamii» y KK VYkpainu, BkazaHi TOBapuCTBAa HE 3aBXIU
MOXYTh 3BEPHYTHCS 3a JONMOMOTOI0 J0 JIEpX,aBHUX OpraHiB. Takox He
3aBXKIM € MOKJIMBICTh 3YNUHUTH TMPOTUIIPABHE 3aXOIUICHHS, OCKUIbKU
npeactaBHUKU AT HE TOTPUMYIOTHCSI BCTAHOBJIEHUX 3aKOHOJABCTBOM HOPM
Ta paBuJl (DYHKI[IOHYBaHHS.

[TpoTunpaBHe nocsiranHg Ha MaitHO AT cTaHOBUTH pealibHY HeOE3NeKy
JUIL  PO3BUTKY KOPHOPATUBHOIO CEKTOPY  BITUM3HSHOI E€KOHOMIKH,
30€peKEeHHsI HOT0 KOHKYPEHTHUX TMO3UIIIH HAa BHYTPIIIHLOMY Ta CBITOBOMY
puHkax. 3 uporo mnpusoay M.JIL llenyxiH 3a3Hauyae, IO YKpPaiHChKI
MiMPUEMCTBA Ta OpraHi3ailii 3a3HalOTh BIUIUBY YHUCICHHUX BHYTPIIIHIX 1
30BHIIIHIX 3arpo3, 1HOJI KPUMIHAJIBHOIO XapakTepy, IO MNPU3BOAUTHIO
HEraTUBHUX HACIIJKIB JJi1 BCi€i rocmogapcbkoi cuctemu. HaykoBenb
BKa3zye, W10 JMIIE TPU HEYXWIHHOMY JOTPUMAaHHI TMPaBOBUX HOPM
JEPKABOKD TapaHTYETbCS MaKCUMaJbHUM PpPiBEHb 3aXUCTy CYO’ €KTIB
roCroJapChbKoi AiSUIBHOCTI BiJI 3arpo3 PIi3HOrO PiBHS 1 PI3HOI MPUPOIU
[241, c. 17-19]. Tomy GopoTb0a 3 TaKUMU MPOTUNPABHUMU 3aXOIUICHHSIMU
MOBMHHA BECTUCS HE TIIbKM Ha PiBHI OKpeMHX KommaHid (xo4ya TyT AT
MOXYTh CaMOTYXKHM 3aXWILATA CBOi MaWHOBI MpaBa, BUKOPHUCTOBYIOUH,
HaIpUKIIAJ, CHUCTEMY IEPEXPECHOTO BOJIOJIHHS HEBEIMKMMU TaKeTaMu
aKIlii MK yYaCHUKaMU 3apEECTPOBAHOr0 00’ €IHAHHS MIANPUEMCTB Y (HopMi
AT abo yyacHMKaMu TPOCTOrO0 TOBAPUCTBA HA OCHOBI JOTOBOPY IIPO
CyMicHY AisibHICTh. Ha mo3uTuBM Takux (Gopm 3aXUCTy MaiHOBUX 1HTEPECIB
AT y Pociiicekiit @enepauii, ®PH i Anonii BkazyBasiu C.M. ['pyaHunibka Ta
b.B. [lepeBsinko [64, c. 94-95]), a i Ha naepkaBHOMY piBHI 3a yMOB
HAsBHOCTI YiTKOI Mporpamu Jiil Ta 3aCTOCYBaHHS Ji€BUX MexaHi3MiB. [Ipote
BKa3aHU 3aXUCT HEOOXIJHO 3AIMCHIOBATH 32 YMOBU HEYXUJIBLHOIO
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notpumanHs AT HopM 3aKOHOJABCTBA. | HE B OCTaHHIO Uepry 3a0€3MeUeHHIO
3aXMCTy 1HTEpeciB CyO0’€KTIB TOCHOJApPIOBaHHA TOBUHHI  CHOPUSTU
MAapTHEPCHKI BITHOCUHU MiX IPOMAJSTHUHOM, Cy0’€KTOM TOCHOJAaprOBaHHS 1
nepxaBoro. ToOto, AT pgns 3a0e3nedeHHs] 3aXUCTY BJIACHUX IHTEPECIB
HEOOX1/IHO OYyTH aKTUBHUM YUYACHUKOM JI€P>KaBHO-IIPUBATHOTO MAPTHEPCTBRA.

B.A. Yctumenko ta P.A. J[>xaOpaiioB BBaXKarOTh, 1110 JIOCBIJI ITPaBOBOL
periaaMeHTanii couianbHOl BIAMNOBIIATBHOCTI Cy0’€KTIB TOCIOJIapIOBAHHS,
Oe3nepeyHo, MaB OM KOPUCTh Uil YKpaiHW y 4YacTUHI BJOCKOHAJIEHHS
MpaBOBUX  3acaj  3AIHCHEHHS  COIliaJbHOTO  MapTHEPCTBA  Ha
3arajibHOJIEP)KaBHOMY Ta MICUEBOMY piBHAX. [0 MO3UTUBHUX JOCSATHEHB
BITUM3HSHOTO 3aKOHOJABCTBA Y KOHTEKCTI JOCJIJI)KYBAaHOTO MUTaHHS,
MOYKHA BIJIHECTH 3akpimieHHsa y yactuHi 5 crarti 11 'K Vkpainm [43]
MOJIOKEHHS TPO T€, 1O CyO’€KTaM TOCMOJAPIOBaHHS, SKI HE BPaXOBYIOTh
CyCHiJIbHI IHTEpECH, BiJOOpaKEHI B MPOTPAMHUX JIOKYMEHTaX €KOHOMIYHOTO
1 colliaJbHOr0 PO3BUTKY, HE MOXYTh HAJaBaTUCS MNeEpeAdavYeHl 3aKOHOM
Nibrd  Ta TMepeBard y 3JIMCHEHHI TOCMOoJapChKoi JisIbHOCTI. BTiM
HEJOJIIKOM TaKOro MpUMOMY HOPUAMYHOI TEXHIKM BHUCTyMae HOTo
OJJaHKETHUM XapakTep, SKUM SK pa3 y JaHOMY BHIAQJAKY T1030aBIis€e
3aKOHOJABYMN  TPUNUC  KOHKpETUKU. HeratuBHuii  epekT  Takoro
(opMyJIIOBaHHS TOCHIIIOETHCS € U TUM, 10 HE KOXKEH OPHUCT, BXKE HE
TOBOPSYM TIPO TMIANPHUEMIIA, BOJOJIE iH(OpMALIIEID Mpo mnependayeHi
YUHHUM 3aKOHOJABCTBOM YKpaiHU MiJIbI'M Ta MepeBarv y pasi 3A1MCHEHHs
roCroJapchbKoi  JisJIbHOCTI  BIAMOBIAHO [0 MPOrpPaMHUX JIOKYMEHTIB
€KOHOMIYHOTO 1 COLIAJIbHOTO PO3BUTKY [226]. ¥V 1IbOMY BUMAAKy TaKOX HE
OCTaHHIO POJib MOBUHHA BiJIrpaBaTH AISUIBHICTh HOPUAUYHOTO MiAPO3ILTY Ta
kepiBHUITBA AT B Mekax rocrnoapcbKo-nmpaBoBoi poOOTH y TOBApPUCTBI Ha
KOPHUCTh JIepKaBHO-ITPUBATHOI'O MApTHEPCTBA.

Jlep:kaBHO-MpUBATHE MAPTHEPCTBO MOXKE MPOSBIATUCS  YYaCTIO
nepxkaBu y IisuibHOCTI AT B SIKOCTI akIioHepa 3 HEBEJIMKUM IMAKETOM aKIIii.
VY HaykoBil JIiTepaTypl yce JacTiiie 3’ SBISIOThCS JYMKH PO HEOOXITHICTh
OIATPUMKH CaMe JIEp>KaBHOI BJIACHOCTI (30KpeMa, MPOMOHYeTbes y cdepi
OCBITM MIJATPUMYBATH CaM€ JEpKaBHI HABUYaJbHI 3aKJaay 1 3aXUINATH iX
MaiiHOBI iHTepecu [62,c. 58-59]). Y Bumagky HasBHOCTI MaWHOBUX
iHTepeciB  nepxaBu y JisiibHOCTI AT ocTaHHS 00’€KTUBHO MaTuMeE
3al[IKaBJICHICTh Y 3axUCTi TakuxX AT BiJ MOXIMBUX TOCSATaHb «PEUTIECPIBY.
KpiM 1poro, 3HauHa KiJIbKICTh MyOJiYHUX 1HTEpeciB y aisibHOCTI AT
MOKJIaJIa€ Ha JeprKaBy 3000B’s3aHHS peajli3oBYyBaTH CBOI rapaHTii, HajaHi
AT npu ix peectpanii, ykjaaJaHHlI IMEBHUX JOTOBOPIB, peai3ailii MEeBHUX
MPOEKTIB TOWIO.
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B. bypaak 3a3Hauae, mo JepkKaBHUU MEXAHI3M 3aXUCTy IIpaB
aKI[IOHEpIB Ma€ MICTUTH TpPU CKJIAQJOBI: 3aKOHOJABYy, CYJOBY Ta
opranizaiiiiny. Ilepma nependauae npubinsattsa 3akoHiB Ta HITA. CynoBa
CKJIQJIOBa MEXaHI3MYy 3aXHUCTy IpaB aKI[IOHEPIB — II€ 3J1MCHEHHS CYJIOBOIO
3aXWCTy TOPYUIEHHS TIpaB akI[lOHEpiB; oOpraHizaliiHa — YTBOPEHHS
OpraHizaliiHuX CTPYKTYp, TOKJIMKAHUX KBali(piKOBAaHO BUPIIIyBaTH
po0OJIEMHM 3aXUCTy MpaB akiioHepiB [22, c. 7]. Yci Tpu ckia10Bi HEOOX1THO
3actocoByBatn AT y B3aemonmii. Y Bumaaxky, skuo npeactaBHUku AT
OyayTh 3aCTOCOBYBAaTH Ha MpPaKTHUIIl METOJU JIMIIE OJHIETI CKIAA0BOI, L€ Y
MOBHOMY 00CS31 HE 3aXMCTUTh 3aKOHHI MpaBa Ta IHTEPECHU AKI[IOHEPIB MpHU
nocsiraHHi Ha maitHo AT Ta y mopanblioMy HE MpU3BEE A0 MO3UTHUBHOTO
pe3yJibTaTy.

BBaxaeMo 3a HE0OX1/IHE PO3TJIIHYTH KOMIETEHIIIIO PI3HUX JIEpKaBHUX
OpraHiB, IO MOXYTb CHpUSITA 3axucTy MaiiHa AT, mpoBecTu aHaii3 ix
JISITBHOCTI, OCKUIBKM 1€ HOTpeOye MNoAaIblIMX HAYKOBUX JOCHIIXKEHb 1
po3BuTKy [210, c. 73].

Ha wnamy aymKy, OCHOBHI CHocoOU JEp>KaBHOTO YMPABIIHHS 13
MPOTHU/IIT MTocsiraHHsIM Ha MaliHO AT SBJISIOTh CO0010: 3AIMCHEHHS KOHTPOJIIO
3a 3aKOHHICTIO BIJHOCHMH Yy cdepi 00Iry HIHHMX TanepiB, MPOBEIACHHS
nepeBipku Ta peBi3ii (PIHAHCOBO-TOCMOMAPCHKOI JiSJIBHOCTI, 31ACHEHHS
MOHITOpUHTY 3MI, y TOMy 4MCIl IHTEPHET-BUJAHb, Ta OpraHi3ailiio
NEPEBIPKU HABEJIECHUX Y HUX (DAKTIB MpPABOMOPYIIEHB, SIKI MICTATH O3HAKU
«persiepcTBa», a caMe: HE3aKOHHUX MAid 100 CKYNKH aKiid y ApiOHMX
aKI[IOHEPIB, PO3TOJIOMIEHHS JaHUX PEECTPIB BJIACHUKIB aAKI[iA, BUHECEHHS
HE3aKOHHUX CYJOBUX yXBaj (pillleHb) y CIpaBax 3 BUPIMICHHS BUHUKIHUX
KOH(JIIKTIB, HEMMPABOMIPHMX /il OpPraHiB Jep:KaBHOI BUKOHABYOI CITy OU Ta
OBC npu BUKOHaHHI TakMX CYJOBUX yXBajl (pillIEHb) Ta cHiBOpals 3
OpraHaMd  3aKOHOJABYOi  BJaJu, CHJIOBUMHU Ta KOHTPOJIOIOUYUMU
opraHizaiisiMiu y po3po01ii e(eKTUBHOI HOPMAaTHMBHO-3aKOHOJaBUOi 0a3w,
CTOCOBHO 3a0€3MEUYECHHS 3aXUCTy MIANPUEMIT Ta 1HBECTOpa  Bij
MPOTUNPABHUX MOCSTAHb.

BBaxkaeMo, 1m0 3aBOaHHA JAEPKABHOTO PETYJIOBAHHS 13 MPOTUIIT
nocsranHsiM Ha maiiHo AT mnossirae y 3a0e3nedyeHHi B3aeMOJii OpraHiB
JIEP>KaBHO1 BJIaJId, 30KPEMA MPABOOXOPOHHUX OPraHiB 1 OpPraHiB Jep>KaBHOL
BUKOHABYOI CIIyKOM 3 TIUTaHb TMIOCWJICHHS TMPOTHUAIl MPOTUIIPABHOMY
MOTJIMHAHHIO Ta 3axOIUICHHIO MaiiHa TMIJNPUEMCTB; HampalroBaHHI
KOMIUIEKCY 3axO0JiB 100 MNPOTHAIl MPOTUIPABHOMY TNOTJIMHAHHIO Ta
3aXOIUICHHIO MiAMPUEMCTB, HaKJIaJAeHHI MTpadHMX Ta IHIIWX CAHKINN 3a
MOPYIIEHHS YWHHOTO KOPIOPATUBHOIO 3aKOHOJABCTBA, 30KpeMa 11010
MPOTHUITPABHOTO MOCATaHHS Ha MaiHO AT, Ha cy0’€KkTH rocrnogaproBaHHs Ta
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iX CriBpOOITHUKIB, aX 0 aHyJIOBAHHS JIIIICH31i Ha 3/1iHCHEHHS TTpodeciiHOl
JiSTBHOCTI HA PUHKY LIHHMX TaepiB, a TaKOX YJAOCKOHAJIEHHI MEXaHI3My
perymoBanHg B cdepi peamizaimii KOPHOPATUBHMX IIpaB yYacCHHUKIB
rocrmoJIapCbKuX TOBAPUCTB Ta I1HBECTOPIB, a TaKOX 3alpOBaKEHHS
e(heKTUBHUX MEXaHI3MiB peai3allil IUX CaHKIIIH.

B Vkpaini yxxe npotsrom tpuBaioro yacy BPY ta KMV 3niiicHIOI0TS
NPUMAHATTA ~ 3aKOHOJABUMX 3MIH 3  METOK  3aXUCTy  CyO’€KTiB
roCrHoIaprOBaHHs BiJl MOCSITaHb Ha iX MailHO. 3aKOHOJABCTBO HEOOXIJIHO
OHOBJIFOBATH, OCKIIBKH «pEHAepr» TMOCTIMHO BIOCKOHAMIOIOTH CHOCOOU
nocsiraHb. Bapto 3BepHyTH yBary Ha Te, 110 1 BepecHst 2016 poky BiaOyJocs
3acilaHHsl poOOYOi Tpymud II0JI0 BHECEHHS 3MiH JI0 MNpodiabHOIO
3aKOHOJAaBCTBa y cepi peectpamii 0i3HeCY Ta HEPYXOMOCTi, 3a y4YacTIO
3actynHuka Minictpa roctuuii Ykpainm — II. Mopo3a Ta 3acTynHuka
Minictpa toctuuii Ykpainu [ T'emaaze. Ha 3acimanni Oyjio npuifHATO
pIlIEHHS II0JI0 BHECEHHS 3MiH JI0 3aKOHOJABCTBA, IO MOMEPEIHKATUMYTh
BUMAKU «peiaepcrBay [134]. 3okpema, Oyiao HiATPUMAHO Ta MPUNUHATO
MOJIOKEHHS 11010 000B’3KOBOI0 BUKOpUCTaHHsI peectparopamu €J[PCP
MpY 3JIIMCHEHH] JIEP)KABHOI peecTpallii peyoBUX MPaB HAa HEPYXOME MAMHO
cy0’ekTa rocrnoJaproBaHHs Ha MiJCTaB1 PIICHHS Cy1y.

8 BepecHa 2016 poky KMYVY mnpwuiinsie [loctanoBy «IIpo BHeceHHs
3MiHd A0 TyHKTY 12 Ilopsinky aep:kaBHOI peecTpalii peyoBUX IpPaB HA
HEpyXOoMe MalHO Ta ix 00TskeHb» No594 [148]. Bkazanoto IloctanoBoro 10
nyHkty 12 ITlopsnky aep:kaBHOI peecTpallii peduoBHX MpPaB HA HEPYXOME
MaiiHO Ta iX OOTsIKEHb, 3aTBEpKEHOro noctaHoBoro KMY Big 25 rpyaus
2015 poky Ne 1127 BHeceHO 3MiHY WI0J0 OOOB’SI3KOBOIO BUKOPUCTAHHS
peecTparopaMu MpHW 3A1MCHEHHI JEpKaBHOI peecTpalii pedyoBUX MpaB Ha
Hepyxome MaitHo, €J/[PCP moa0 HasgsBHOCTI y HbOMY BIIIOBITHOTO PilIIEHHS,
AK€ MIATBEpIKYEe HaOyTTs, 3MiHy a00 NPUNMHEHHS PEYOBUX IMpaB Ha
HEPYXOME€ MaMHO Ta iX OOTSKEHb.

Minictp roctuiii II. [lerpenko, 3a3nHavae: «OpHa 31 CXeM, sKa
BUKOPUCTOBYBAJIacs peipepamMu, — 1€ miApoOeHi CylIOBiI pillIEHHS, KOJIU
pelinepu QanbcudikyBaay rnevyarku, abo MIUIM HA 3MOBY 3 CYJJICHO, SKUM
BUJ/IAaBAB DPIIIEHHS, OJIHAK HE peecTpyBaB ioro» [114]. Ha Hamy aymky,
BapTO MOrOAUTUCHL 13 MIiHICTpOM IOCTULII Ta MIATPUMATH BKa3aHi
HOBOBBEJICHHS, OCKUTbKM HAJ3BUYAHO BAXKIIMBO MEPEBIPUTH PILICHHS, SIKE
MOJIAI0Th PEECTPATOPY JJs 3JAIMCHEHHS HAOYyTTS, 3MiHM a00 MPUIKMHEHHS
pEYOBUX TMpaB Ha HEPyXOME MaWHO Ta I1X OOTSXKEHb, HA HAABHICTb
ananoriuHoro y €J[PCP. Bka3zaHe HOBOBBEAECHHS CHOPUYUHUTH MEPEIIKOIA
«peuaepam»  MpU  3AIMCHEHHS  MOCsIraHb HAa  MalHO  CyO’€KTiB
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rocro/JIaproBaHHs, 30KpeMa Mpv BUKOPUCTAHHI MiAPOOJICHUX CYJOBUX
pillIEHb Ta MPU 3IMCHEHH] PeECTpaLlifHUX /1i HA MiJCTaBl TAKUX.

IIpore, Ha Haimly JyMKY, OKpIM TNEPEBIPKM PINIEHHS HA HASBHICTH
anajoriudoro y €JIPCP, HeEoOXiIHO TakOX peecTparopaM 3J1ACHIOBATH
MEpPEeBIPKY y BKa3aHOMY pEECTPi HAABHOCTI YXBaJl TMIPO BIJAKPUTTS
MPOBA/KEHHS Y paiOHHUX a00 ANENAidHUX Cy/laX MO BKa3zaHiW cropasi 3a
HOMEpPOM crpaBu, a00 3a Ha3BOKW CyO’ekTa rocmojaaproBaHHs. HeoOxigHO
nam’siTaTd, WO NPEACTABHUKU Cy0’€KTa TrOCHOAAPIOBAHHS MAarOTh IPABO
NEPErNISHYTU pIMICHHS CyAy 3a HOBOBHUSBJIEHUMHM oOOcCTaBUHaMU abo
OCKapKUTHU WOro B anesiuiiHOMY CYy[l, MNPOJOBXKHUBIIA CTPOKH IS
npea’siBJICHHS anediiifiHol ckapru. TakuMm 4MHOM, MPEICTaBHUKUA CyO’€KTa
rocloJaproBaHHsA, JI3HABIIMCH NP0 NPUUHATE PIIEHHS TOA0  1X
HiMTPUEMCTBA, 3 TPOIYCKOM TEPMIiHIB Ha MOr0 OCKap:KEHHSI MalOTh MTPaBo Ha
MOHOBJICHHSI CTPOKY [UJISi 3BEPHEHHS JO0 CyAy 3 amejAlidHOI CKaproro.
Takox y BUOAAKy, SKIIO MOPEACTABHUKU Cy0’€KTa TOCHOJAapIOBaHHS
JI3HAJIUCh PO OOCTAaBWHU, SIKI CTAJM BIJJOMUMM ITiCJIsl HAOpaHHS YMHHOCTI
pilIEHHAM 1 HE OYyJIM BpaxoBaHl NpHU HOTO NPUUHSATTI, TO BOHU MAIOTh MPABO
MoJaTH 3asBy MPO MEperyisia pillieHHS 3a HOBOBUSIBICHMMH OOCTaBUHAMU
[220, c. 123-125].

Ha Hamy nayMKy, HalBaXIMBIIIMMH OpraHamu, KyJAW akliOHEpHU
MOYTh 3BEPHYTHUCS 32 3aXMCTOM Ta MPOTUJIIEI0 MOCIraHHsIM Ha maiiHo AT,
ue — npokyparypa, @ona nepxkaBHoro MaitHa Ykpainu, AMK Ykpaiunu,
HKUII®P, Kowmicis, yrBopena npu KMV, Tta i1 perioHaibHi poOoyi rpymnu,
bropo mpoTuaii ekOHOMIYHUM 3JI04MHAM Ta «peiaepctBy», ACITY Ta iH.

A. Opnean Ta H. SIkumuyk BKa3ywoTh, 110 3a JOMOMOTOI 3aXO/IiB
MIPOKYPOPCHKOr0 HArJIsAy, I€PHKABHOTO KOHTPOJIIO Ta MOHITOPUHTY y cdepi
KOPIOPATUBHUX BITHOCUH KOHTPOJIIOETHCS 3aKOHHICTh BITHOCUH Yy cdepi
o0Iry ILIHHUX ManepiB, KOHKYPEHLIi Ta JisJIbHOCTI MOHOIOJIM, 3JMTTIB 1
NOTJIMHAHb. JI0 OCHOBHUX KOHTPOJIOIOYUX JAEPKABHUX OPTaHiB, 110 MEBHOK)
MIpOIO MPOTUIIIOTh «PEUIEpPCTBY», HajexaTh: MOHI IepkKaBHOro MaiiHa
VYkpainu, AMK Vkpainu, HKIII®P, a g0 opraHiB Jaepx’aBHOIrO
mMoHiTopuHry — Kowmicis, yrBopena npu KMV, ta ii perioHansHi poOoui
rpynu, 30kpema, KuiBcbka MiChbKAEpKaJAMIHICTpallis CTBOpPUJA TaKy IpYyILy
posnopsipkeHHsIM  «IIpo cTBOpeHHsT poOo4Yoi Tpynmu 3 MOUTaHb MOPOTUIIL
NPOTUMPABHOMY  TIOTJIMHAHHIO ~ Ta  3aXOIUIGHHIO  MIJNPUEMCTBY,
3aTBEP/UKCHUM  pO3MOpsAKeHHSIM ~ KHiBCbKOI  MICBKOT  J€p:KaBHOL
aaminicTpanii Bij 25 yepBHs 2007 poky Ne 765 [168].

3aXUCT TMpaB aKMIOHEPIB MOXE 3AIACHIOBATUCA YEPE3 JEep>KaBHI
OpraHu, Ha sKi TOKJajeHl (QPYHKIII peryjaroBaHHS PUHKY IIHHUX Mamnepis.
[ToBHOBa)XEHHSI 3 HAKJIAJEHHSA CaHKIIM 3a MOPYIICHHS 3aKOHOJABCTBA,
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HajgaHHAd OOOB’SI3KOBUX JJI1 BUKOHAHHS PO3MOPSIKEHb MPO YCYHEHHS
NOpYyUIEHb, HAJICUJIAHHS MaTepiajiiB y IPaBOOXOPOHHI OpraHu TOIIO, SIKi Mae
HKIIII®P B VYkpaiHi, MOXYyTh BHUKOPUCTOBYBATHCS 1 JJIsl 3aXUCTy IIpaB
akiionepiB. Jlekinpka pokiB TomMy g0 3Y «lIpo I'T» Oyno BHeceHO
nonoBHeHHs, o0 HKIIII®P moxe npuzHaunTu CBOro mpeacTaBHUKA IS
KOHTPOJIIO 3a PEECTPALI€r0 aKLIOHEPIB IS y4acTi B 3arajbHuX 300pax [149].
Ile nonomarae 3a0e3neynTH NTpaBa BJIIACHUKIB aKIliii HA y4acTh B YIPaBJIiHHI
TOBapuCTBOM. BogHouac oueBuaHoO, mo, Hanpuknan, HKIIII®P e 3moxe
3a0€3MEUUTH 3aXUCT JEKIJIbKOX MIJbHOHIB akmioHepiB 35 tucsy AT
VYkpainu. Bignosigno a0 nyHkty 51 yactunu 6 Ilonoxenus npo HKIIIIOP
Bim 23 gucronaga 2011 poky Ne1063/2011 [127], HKIII®P ans
3a0e3MeyeHHs BUKOHAHHS MOKJIaJCHUX Ha Hel 3aBJaHb 1 PYHKIIIA Mae mpaBo
OPOBOJUTH CAMOCTIMHO YW pa3oM 3 IHIIMMM BiANOBIIHUMH OpraHamu
nepeBipKd Ta peBisil (PiHAHCOBO-TOCMOIAPCHKOI AiSTBHOCTI TMpodeciitHux
YYaCHHMKIB PHUHKY I[[IHHMX ManepiB Ta CaMOPEryJIBHUX OpraHizamii
npodeciiHUX y4YacHUKIB PUHKY UIHHMX MamnepiB, a TaKOX MEPEBIPKU Ta
peBi3ii AisJILHOCTI €MITEHTIB IIOJI0 CTaHy KOPIMOPATMBHOTO YIPABJIHHS Ta
3M1MCHEHHS omnepaliil 3 po3MilleHHs Ta 00Iry [IHHUX MarepiB.

[Topsimok MpoBeIeHHSI MEPEBIPOK JAOTPUMAHHS BUMOT 3aKOHOJIAaBCTBA
npo LiHHI Nanepu moa0 npodeciiHoil AisIbHOCTI Ha (OHJOBOMY PHUHKY Ta
TISTBHOCTI  CaMOPETyJIiBHUX  Oprasizamii  npodeciiHux  y4acCHUKIB
(GonaoBoro punHky BuzHaueHuil pimenHsm HKHIIOP Big 12 moToro
2013 poky Ne 161 [158].

O. Kanbman Ta M. [loropeupkuii BBaXarOTh, W10 3HAYHY pOJb Y
OpOTUJIIT «PEUAEpCTBY» BIIIrpae MpPOKypaTypa Ta IiHINI MPABOOXOPOHHI
opranu Ykpainu. ['eHepanpHa npokyparypa Ykpainu 21 6epesnst 2007 poky
HampaBuiia 0 OPOKyparyp y paioHax JucT-I1opydeHHs: Ne 26 Ha BUKOHAHHS
po3nopskeHHs1 ['eHepanbHOro Nnpokypopa YKpaiHu 3 NMUTaHb Harjsay 3a
JOTPUMAHHSIM 3aKOHOJABCTBA, CIPSIMOBAHOIO HA MPOTHUIIO «PEUEPCTBY».
Y HboMy Oyjau BH3HAYEHI OCHOBHI HANpPsIMKU MOPOTUAIT «PEUIEPCTBYY.
30KkpeMa, 3a3Havanocs mpo HEOOXIIHICTh: 3AiHCHIOBAaTH MOHITOpUHT 3MI, y
TOMY YHUCJIl iHTEpHET-BUJIaHb, Ta OPraHi30BYBAaTU MEPEBIPKU, HABEJICHUX Y
HUX (DaKTiB MPaBOMOPYIIECHb, SKi MICTATH O3HAKU «PEHIEPCTBa», a came:
HE3aKOHHUX I 100 CKYNKHU aKLii y ApiOHMX aKIIOHEPiB, PO3rOJIOIICHHS
JTAHUX PEECTPIB BJIACHUKIB aKIiliii, BUHECEHHS HE3aKOHHUX CYJIOBUX YXBaJl
(pillieHb) y cHpaBax 3 BUPIIMICHHS BUHUKIUX KOH(IIKTIB, HEMPABOMIPHUX
Nl opraHiB Jep>KaBHOI BUKOHABYOI ciiy:k0u Ta OBC npu BUKOHAHHI TaKUX
CYJ0BUX yXBaj (pilIEHb), 3JIOYMHHUX J1 NPUBATHUX OXOPOHHUX CTPYKTYpP
Ta TPyn JMIOJAEH IM0J0 3aXOIJICHHS TMIANPUEMCTB Tomo. I[lpu mpomy
0COOJIUBY yBary 3BE€pPHYTO Ha KpPHMMiHajbHI CIIpaBM, MOPYILIEHI CTOCOBHO
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CIy’)k00BUX OCI0 «3aXOIUIEHWX» MIANPUEMCTB, @ TaKOX MPAKTUKY
MOTOJIKEHHS MOJaHb MPO MPOBEACHHS OOLIYKIB Ta BUIMOK JIOKYMEHTIB Ha
TaKuX MIJMNPUEMCTBAX, 3adydyeHHs 10 HuUX crenmniapo3aiuis OBC Tomio
[75, c. 153-154].

AM. llogonska 3a3Havae, MO0 MOKJIAJACHUA B OCHOBY CyYacHOI
MPABOOXOPOHHOT CHUCTEMH YKpAlHM TPUHLMII BEPXOBECHCTBA MpaBa
nependayvae, K BiJIOMO, HiAMNOPSAKYBAaHHS JisJIBHOCTI Cy0’ €KTIB JIep:KaBHOT
BJIaau TnoTpebaM peanizailii Ta 3axucty npaB MoauHd. OJHak nonpu
KOHCTUTYLIIMHY HOpPMY, pOJb JEp)KaBU IIMOJ0 3axXUCTy TMpaB JIOJWHU
3BOJAMUTHLCS MEPEBAKHO /10 BIJIHOBJICHHS MOPYILICHWX IMpaB Ta BiAMOBIIHOIO
nokapanHs BuHHUX [124,c.3]. Ha xanb, 4yacTo Takuii camMuii TPUHIMII
3aCTOCOBY€ETbCSI Wy cdepi rocmomaproBaHHs, KOJM Ha TMepiie Micie
BUXOAUTh HE TNPUNUHEHHS «PEUAEpCHKOro» Hamamy, BiAIIKOIYBaHHS
30UTKIB aKI[iOHEpaM 1 TOBApPUCTBY, a 3aCTOCYBAaHHS KPUMIHAJIbLHOIO
nokapaHHs 0€3Mocepe/IHIM BUKOHABIISAM, 110 JIOBEJIM CIPABY /10 MPUKIHIIEBOL
ctanii Hamamy. boporhba 13 mMomnepekKeHHSIM Hamaay 3aKOHOJABCTBOM
Maii>ke He repedadaeThbesl.

ITpu YHK MTII ctBopeno bropo npoTuii EKOHOMIYHUM 3JIOYMHAM Ta
perinepctBy. l'onoBHa Mera poOotu bropo: po3poOka Ta KoopAuHALs
BINPOBA)KEHHS  HAI[IOHAJBHUX Ta MIKHAPOAHUX TMPOEKTIB  MPOTUIIL
KPUMIHAJILHUM KOMEPUIMHUM 3JIOUMHAM Ta «peuaepcTBy»: 30ip Ta
pO3MOBCIO)KEHH  iHQopmalii  CTOCOBHO  Cy0’€KTIB Ta 00’ €KTIB
NpOTUNPABHUX AN («pehaepiB»), MIATPUMKA 3aKOHOAABUYMX pedopM, sKi
YHEMOXKIJIUBJIIOKOTh ISUIBHICTh «PEUJEPiB», HaJaHHA KOHCYJbTAaTUBHOI Ta
iHpopmaniiftHoi miaTpuUMKH BiTYM3HSAHUM yyacHukam YHK MTII, ixHim
3aKOPJAOHHUM MapTHepaM Toio. I[IpiopureTHUMM 3aBIaHHSIMU bropo e€:
CHiBMpallsd 3 OpraHaMu 3aKOHOJIaBUOi BJIa/IU, CUIIOBUMHU Ta KOHTPOJIOYUMU
BIJIOMCTBaMU Yy po3poOili e€PEeKTUBHOT HOPMATHUBHO-3aKOHOJIaBUOi 0Oa3u
CTOCOBHO  3a0€3IME€YEHHS] 3aXMUCTy BITYM3HAHOIO Ta  3aKOPJAOHHOIO
MiNPUEMIIS, 1HBECTOpA BIJI MOPOTUIPABHUX 3a3iXaHb Yy TOMY 4YHCIHI
«perIepcTBa»; aKTUBHE CHIBpOOITHULITBO 3 ywyacHukamu YHK MTII y
HAMpsIMKY  MPOTUAIT  KOMEPIIWHKMM  3JI0YMHAM Ta  «PEeUAepCTBY»;
KOOpJIMHALIISL Ta BIANpAIlOBaHHS MIXKHAPOJHUX 3aXOJiB 3TigHO 3
nporpamamu OOH, MixHapoaHoi ToproBoi mnajnaTtv, JIOHTOHCHKOT 1mITa0-
kBapTupu CiykOM OpOTHIT KOMEPIIHHUM 3JI0YMHAM 1 iX CHPSMYBAHHS B
HaMpsSMKY 1HTErpauifHOro NPUCTOCYBAHHS HAIIOHAIBHUX CTaHAAPTIB
Oe3reku Oi3HECY /10 HOPM CBITOBOro (opmary; MOpOTUJlisS BCiM BHUIaM
«penepcTBay HUITXOM MPOBEACHHS MacimTaOHOT iH(opMalliitHoT kaMmaHii
Ta npodinakTuaHoi podotu cepen yuacHukie YHK MTII Ta ixHix napTHepiB
Ha YKPAlHCbKOMY PUHKY.
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21 mororo 2007 poxy KMY Buga IlocranoBy Ne257 «llIpo
yTBOpPEHHST MIiXBIIOMYOI KOMICIi 3 TWTaHb 3axXUCTy IMpaB I1HBECTOPIB,
MPOTH/IIT HE3aKOHHOMY MOTJIMHAHHIO Ta 3aXOIUICHHIO mianpuemctsy [171].
Komicis mpu KMY ckmamaerbcsi 3  mpeacTtaBHUKIB — MiHicTEpcTBa
€KOHOMIYHOT'O PO3BUTKY 1 TOPriBii, MiHicTp tocTuilii, MiHICTp BHYTpILIHIX
cripaB, MiHICTp 3aKOpAOHHUX crpaB, [ ooBu @OoHIY AEpKaBHOIO MaifHa,
I'onoBu [lepxdinmonitopunry, ['onoBu HarioHanbHOro aHTUKOPYMIIIHHOTO
Oropo Ykpainu Ta inimu. Komicist € TuMmyacoBuM nopaauum opranom KMY.

Kowmicis opranizoBye poOoTy i3 30upaHHsI i MOHITOPUHTY 1H(pOpMAIlii
Ipo MOPYUIEHHS MPpaB iHBECTOPIB, HE3AKOHHOTO MOTJMHAHHS Ta 3aXOTJICHHS
OiIPUEMCTB, TOPYUIEHHS  3€MEJIbHOTO  3aKOHOJABCTBA;  MPOBOJUTH
MOHITOPUHT CTaHy BUKOHAHHS OpraHaMy BUKOHABYOI BJIQJU 3aXOJiB IIOJ0
OpOTU/IIl TOPYUIEHHAM IIpaB 1HBECTOPIB, HE3aKOHHOMY TOTJMHAHHIO Ta
3aXOIJIEHHIO MIANPUEMCTB, TMOPYIICHHSIM 3€MENBHOTO 3aKOHOJ/IABCTBA;
iHhopMye TpOMaACHKICTL Mpo (haKTH TMOPYIICHHS TIpaB I1HBECTOPIB,
HE3aKOHHOTO TIOTJIMHAHHS Ta 3aXOIUICHHS MiANPUEMCTB, MOPYIICHHS
3€MENIbHOr0 3aKOHOJIaBCTBA. BapTo Takox 3ayBakuTH, 10 pimeHHa Komicii
HE MAaloTh 3arajbHOOOOB’SI3KOBOI0 XapakTEPy, a JUIIE PEKOMEHJIALINHUIA,
TOMY HE MOXYThb €(EKTUBHO BIUIMBATA HA PO3BUTOK CYCIHUIBHHUX
MPaBOBITHOCHH.

HeoOxigHo 3MiHUTH 0OCSATr MOBHOBa)keHb Ta Hajaatu Kowmicii mpaBo
npuitmMaty pimeHHa mwoAo 3axucty AT Big mocsiraHb Ha MaiHO, HajaaTu
BKa3aHUM  pIIIEHHSIM  OOOB’A3KOBUM  XapakTep Ta  BCTAaHOBUTHU
BIAMOBIAAJIBHICTh 32 HEJIOTPUMAHHS Ta HEBUKOHAHHSA. BHAC/IIOK BHECEHHS
BKa3aHUX 3MiH y 3aKOHOAaBCTBO KoMiciss MaTuMe HE0OXiJHI MOBHOBAXKEHHS
moao 3axucty AT Big mocsraHb Ha iX MaiHO Ta 3MOXE ONEPATUBHO
pearyBaTy Ha MPaBOIOPYILIECHHS.

O.P. KiObeHko BBaxkae, 110 3acoO0M 3axMCTy TIpaB akliOHEpIB
NOAUIAIOTBCS HA JBa BUAM: NpaBOBI Ta HempaBoBi. Jlo yucna mepumx
HaJIe)KaTh CYJIOBUM 3axyCT (CyJOBI PIMIEHHS CTOCOBHO TUX YH IHIIHMX
KOpPIOPAaTUBHUX  KOH(MIIIKTIB), aJAMIHICTPAaTUBHUN 3axXUCT (3BEPHEHHS
aKI[IOHEepIB 13 3asBaMM Npo nopyueHHsa ixHix npaB npo JAKIII®P, no
MPAaBOOXOPOHHUX OpraHiB, A0 OpraHiB, W0 3IMCHIOIOTH KOHTPOJb 3a
rOCroJapChKO  JISJBHICTIO —  SKII0O MajJld  Micle  MOpYIIEHHS
rocroIapChbKOro 3aKOHOAABCTBA), Ta KOPIOPATUBHUM 3aXUCT (3aXUCT CBOIX
MpaB 4yepe3 OpraHyd yIpaBIiHHS TOBApUCTBOM). [0 HEmpaBOBMX 3axO0/iB
3aXUCTY MpaB aKI[iOHEPIB HAYKOBELb BIIHOCUTh €EKOHOMIYHI 3aco0u (ITpoaax
aKIlid, BHJa4ya JOBIPEHOCTI Ha y4yacThb B 3arajlbHUX 300pax, YKJaJeHHS
JIOTOBOPY Ha YOpPaBJiHHS aKUigMu), MyOjikalis MarepiaiiB y Mpeci,
MPOBEJICHHS Mpec-KOH(EPEHIIIM TOII0), BIUIMB CAMOPETYJIIBHUX OpraHizaliii
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(cknaganus peutunrie AT, onpumonnenHs iHdopmanii npo AT, ski
MOPYIIYIOTh TIpaBa aKIiOHEpIB, BCTAHOBJICHHS CTaHJIAPTIB MOBEIIHKUA Ha
dbougoBoMy puHKY) [77,c. 168-169]. Tpeba miaTpumaTH 3ampONOHOBAHY
Knacudikaiio, MpoTe HE MOTOAWTHCS 13 3aIpONOHOBAHMMHU Ha3BaMHU,
OCKIJIbKM, Ha Hauly JIyMKYy, HEOOXiTHO pO3pI3HATH IOPUAWYHI Ta iHUI
(HEIOpHUIMYHI) 3aX0/I1 3aXUCTY MpaB aKI[10HEPIB.

Takoxx mpaBoBUMHU 3aco0amMu MPOTUIIT MocsiraHHsIM Ha MaiiHO AT €
3ac00M IPpOMAJHCHKOTO CYCIJIBCTBA, IO TepeadayeHi 3aKOHOJABCTBOM i
3aCTOCOBYIOThCS  OpraHi3ailisiMd, CTBOPEHUMM IIISXOM 00’ €JIHAHHS
cy0’€KTIB MiANPUEMHUIITBA. 3aBJIaHHSIM TaKuX 00’€IHAHb € SIK CaMOCTiiiHa
NPOTHUIiS MPOsSBaM «peuJiepcTBa», TaK 1 B3aeMOJIiSl 3 YIOBHOBaKEHUMU
JEp>KaBHUMU OpPraHaMu MUISXOM iH(GOpPMYBaHHS MPO HETaTUBHI TEHACHIIIT B
KOpPIOPAaTUBHUX BIJHOCUHAX, TPUYMHM KOH(JIKTIB TOIIO, 3AIACHEHHS
IrpOMaJChKOTrO KOHTPOJIIO 3a sKIiCTO 1X jgisipHOCTI. A. Opnean Ta
H. Slkumuyk 3a3HayarOTh, 110 HAa CHOrOJHI HAMBIIOMIIIOK CEpEj TaKUX
rpoMajicbkux opranizanid € ACIIY, 3apeectpoBanuidi MiHICTEPCTBOM
octulii Ykpainn 28 rpyaHsa 2006 poky — opradizaiis camMmoo00pOHU
BJIACHUKIB, Y TOMY YHUCJII IIPOMMCJIOBIIIB 1 MIJANPUEMIIIB, 3aBIaHHSAM SIKOI €
HAJAQHHS JIOTIOMOTHM BJIACHUKAM Yy 3JIMCHEHHI 3aXUCTY BiJ «PEUIEpChKUX»
nocsiranb. KiIbKICTh TaKUX TPOMAJCHKUX OpraHizaliii mocTiiHO 3pocTae,
OTOX, sIK BOAyaeTbCs, iX CTBOPEHHS € TIEPCIICKTUBHUM HAMpPsIMOM
(bopMyBaHHsI O€3MEUYHOr0 CEPEJOBUIIA JIJII PO3BUTKY €KOHOMIKM YKpaiHu
[116, c. 39-40]. BapTo moroauce i3 HayKOBLUSMH, OCKIJIBKM Taki FPOMaIChKi
Oprai3ailii BiJlirpatoTh BEJIUKY POJIb Y MPOTUIIT «peiliepam», a TaKOK BOHU
B3AaEMOJIIOTh 3 YIOBHOBLKEHUMHU JIEPKABHUMHU OpraHamMu UIUISIXOM
iH(OpMyBaHHS MPO «PEUICPCHKI» aTaKHU.

Bapto 3ayBakutn, mo B YkKpaiHi HeMae OQIUIHHOI CTaTUCTUKU
«perIEpChKUX 3aXOIJIEHb» Ta BIJICYTHIN peecTp, Ae O 3a3Hayanu Ccy0’ €KTH
rocroJaploBaHHs, Ha SKI BUMHWIM TocsiraHHs. Ha Hamry aymky, BKazaHui
peecTp HEOOXiAHMU MNPAaBOOXOPOHHHUM OpraHaM Jisl 3J1ACHEHHS 3aXHUCTY
MalHOBHMX Ta HEMaWHOBUX MpaB K CyO’ €KTIB TrOCHOJApIOBaHHS, Tak 1 iX
MpaliBHUKIB Ta TPUTATHEHHA 0Ci0, sKi BYMHWIM TIOCSATaHHS, 10O
BiANOBiAAIbHOCTI. OTXe, JIS 3aXMCTYy MIANPUEMCTB, iX MpalliBHUKIB, Ta
MaiiHa HEOOXIAHO CTBOPUTU PEECTP CyO’€KTIB TOCMOAAPIOBAHHS, HA SKI
BUMHIOBaUC nocsaranxs [190, c. 39].

AKIIIOHEpU MOXYTh 3axUIIaTH CBOI IMpaBa 4epe3 3BEPHEHHs 10 CYyy.
CynoBuii 3aXMCT BHMAarae BUTpAaT KOIITIB Ta 4acy, a TaKOX Mae€ CBOi
oco0sMBOCTI. Tak, akI[lOHEP MOXKE 3BEPTATUCS JI0 CYAy B pa3i MOPYILICHHS
TOBAPUCTBOM HOTO IpaB. 3aKOHOJABCTBO YKpaiHM HE MICTUTh OOMEXKEHb YU
YMOB JJIsl TAKOT'O 3BEPHEHHS.
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CyuvacHa VYKpaiHa pO3BHMBA€ETHCA BiAMOBIAHO J0 KOHCTUTYLIHHO
3aKpIMJICHUX 3acajJi CYBEPEHHOT 1 HEe3aJIe’KHO1, JEMOKPAaTUYHOI, COIiaIbHOT,
MpaBoOBOi JAepkaBu. IcHyBaHHSA Takoi KpaiHU 03 e(PEKTUBHOI CHCTEMH
OXOPOHM TpaB JIOJWHUA Ta TPOMAJIHUHA € HEMOXIMBUM. SIK YSABISIEThCA,
OJIHUM 13 HalBaKIMBIIIMX MOKA3HUKIB PIBHS IIUBLII30BAHOCTI CYCHIJIbCTBA €
pealbHICTh 3a0e3IeueHHs npaB 1 ¢cBoOOa aroauHU. Ha Tl eKOHOMIYHUX,
MOJITUYHUX Ta 1JICOJIOTIYHUX TEPETBOPEHh B YKpaiHi mnpobjeMaruka
OXOpPOHM MpaB 1 CcBOOOA JIOJAMHM 1 TpoMaJsHMHA HaOyBae OCOOJIUBOI
AKTYQJIbHOCTI SIK B HAYKOBOMY, TaK 1 B MPAaKTUYHOMY acmnekTax. biibiie
TOTO, HarajJjbHOK € mnoTpeda CTBOPEHHA €(PEKTUBHOT MNPaBOOXOPOHHOL
cucTemMu, sika O He TIJIBKM BIJMOBiJaga BHUMOraM Cy4YacHOCTI, ajie 1
BpaxoOByBaja OCTaHHI 3J00YTKM IOPUIWYHOI HAyKH. XapaKTep BiJHOCHH,
SKWA CKJIABCA HA ChOTOJHI MK JIHOJMHOIO 1 JEpKAaBOK TaKOXX BHMAarae
CTBOPEHHSI HOBMX MEXaHI3MIB JIEP’KaBHOIO PErYJIOBAHHA E€KOHOMIKOIO,
BiAMOBIAHOT HOPMATUBHOI MOJEJI, SIKa BiANOBIana O 3aBIaHHAM 1 HOTpebam
COL[IAJILHOTO PO3BUTKY, CHUCTEMI OXOpPOHM TIpaB 1 CBOOOJ JIOJAWHM, Ii
3aKOHHUX 1HTepeciB. Jlo Toro *x peanii Aep>kaBHOTO OyAIBHUIITBA OCTAHHIX
POKIB MEPEKOHIMBO CBig4aTh, 110 0€3 3MILHEHHS MPABONOPSAKY MO01aTH
HEraTUBHI ~ TEHJEHLII  COL[iaJbHO-€KOHOMIYHOTO  PO3BUTKY  KpaiHH,
e(hEeKTUBHO pO3B’sI3yBaTH 371000/1€HHI npobyieMu C€KOHOMIKH,
MDKHAIIOHAJIbBHUX BIJIHOCUH, MPOTUISITH TMOJITUYHOMY €KCTPEMI3ZMOBI,
TEPOPU3MOBI, KOPYMIii Ta 3JOYUHHOCTI HeMoxjauBo [124,c¢.3]. A
MakcuManbHe 3a0e3rneueHHst 3axucty AT Ta ix MaiiHa MOXIJIMBE 3aBISKU
MaKCUMaJIbHOMY JOTPUMaHHIO SKOMOTa OiJbLIOK KiJIbKICTHO YYaCHHUKIB
BIJIHOCHH y c(epi rocrnolaproBaHHs MOJIOKEHb MPABOBOT0 rOCMOAAPCHKOTO
NOpsIIKY B YKpaiHi.

Haitbinpm akTyaabHUM TPaBOM akKI[IOHEPIB 1 BOJHOYAC MPABOM, SKE
HalyacTile MOopylIylOTh, € MpPaBO HAa OTPUMAHHS YAaCTUHU YUCTOTO
npuOyTKy AT, 1110 BUILJIAYY€THCS aKI[IOHEPY 3 PO3PAXYHKY HA OJHY HAJICIKHY
oMy aKIIif0o MEBHOTO THUIy Ta/ab0 kmacy. SIKIo akiioHepaMm CIPaBHO HE
BUILIAYYIOTh JWBIJICHAM, TO BOHM HE 3alliKaBjieHl y 30epiranHi iHdopMmarlii
Opo TOBAPUCTBO 1 MOXYTh PO3roJIOUIYBaTH BIAMOBIAHY iH(OpMAILiO
«peiipepam». Takox akiioHEpH, IKMM HE BUILJIAYYIOTh CIIPABHO JAWBIJICH]IH,
HE € 3alliKaBJEHUMM Yy 30€piraHHi CBOIX aKliid, BOHU y OYyIb-SIKU MOMEHT
MOXYTb X MPOJATH «peraepam», siKi ix OyayTh CKyIIOBYBATH.

BignoBigHo no crarti 30 3Y «IIpo AT», Bumiata IMBIJCHIIB 3a
MPOCTUMU aKIISIMUA 3IIUCHIOETBCS 3 YMCTOTO MPUOYTKY 3BITHOIO POKY
Ta/ab0 HEPO3MOAiEHOr0 MPUOYTKY Ha IIiJICTAaBl PIllICHHS 3arajbHUX 300piB
AT y cTpoK, 0 HE NEPEBUIILYE MIICTh MICSIIB 3 AHS NPUUHSATTS 3arailbHUMHU
300pamMu pIlIEHHS TpO BUIUIATY JWBiACHAIB. PimieHHs mnpo BuUIiaTy
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JUBIAEH/IB Ta 1X pO3MIp 3a MPOCTUMHU AKLISIMUA MPUUMAETHCS 3araibHUMHU
30opamu AT [135].

Y uunnii penakuii 3Y «IIpo AT» Big 3 motoro 2011 poky sik i B
NEepBUHHIN penakiii gaHoro 3akoHy Bin 17 BepecHs 2008 poky, nmpaBo Ha
OJIEpaHHs JTUBIICH/IB MAa€ YMOBHUN XapakTep, TOOTO BUHUKAE 32 YMOBU
HAsBHOCTI MEBHOTO topuandHoro (akty. Takum opuandHuM (QakToM €
pILIEHHST 3arajbHUX 300pIB MPO 3aTBEPJKEHHS 3BITY 3a PiK Ta BUILIATY
nuBineHaiB. ToOTo, 3arajibHi 300pd MOXYTh HE BHOCUTH 10 MOPSAJKY
JIEHHOT'O PIIICHHS PO BUILIATY JUBIJICH/IIB, a00 HE MPUUHSATH PILIEHHS PO
COpsIMyBaHHsSI YMCTOrO NPUOYTKY Ha PO3BUTOK TOBAPUCTBA. 3a3HAyeHa
HOpMa He mnepeadadae oOOOB’SI3KOBOI BMIUIATHM JMBIJCHAIB Ta iX
MiHIManbHOro o0cary. Ha npakTulil 1ie 4acTo Npu3BOAUTH J0 3J0BXKUBAHb 3
OOKYy YaCTWMHHU aKIIOHEPIB, 10 MAIOTh KOHTPOJILHUN 4M OJIOKYIOUMI MaKeT
aKiii. YXWISIOYuCh BiJl BUIUIATH JUBIACH/IB MIHOPUTAPHUM aKIiOHEpaM,
Ma)KOPUTAPHI aKI[IOHEPU HABMUCHO YHEMOXKJIUBIIIOOTH PO3IMOIT MPUOYTKY
AT 1mIsIXoM HEYXBaJIEHHS CHOPABEJIMBOTO  PIIIEHHS TPO  BUILIATY
JUBIJICH/IIB HA 3arajibHUX 300pax. MakopuTapHi akiiOHEpH, OBHONPABHI
BJIACHUKM MaiiHa TOBApUCTBA HE 3alliKaBJICHI y BUILIATI AUBIJAEH]IIB, TOMY
BOHM 1 MNPUAMAIOTh HECHpaBEMJIMBI PIIIEHHS, BIJAMOBIIHO J0 SKUX HE
BUILIAYYIOTh MIHOPUTAPHUM aklliOHEpaM JAUBIIECHUA a00 BUILIAYYIOTh iX HE Y
MOBHOMY 00Cs31.

[Ile oqHuM ciocoOoM MOAO0JIaHHS MPOOJEMU HEBUILIATH JAUBIJICH/IIB €
KyMYJISITUBHE TOJIOCYBaHHS, KOJM MIHOPUTApHI aKI[iOHEpPU MpU OOpaHHI
YJICHIB HArsIA0BOI pagud 00 €IHYIOThCS JJIs1 TOJOCYBaHHS 3a CBOIX
MpeACTaBHUKIB, sIKi Oy 1y Th JIOOitOBaTH iX mpasa. BianoBiaHo A0 myHKTy 14
cratti 52 3Y «llpo AT», HarngmoBa paaa BU3HAYa€ Jary CKJIQJACHHS
MepeniKy oci0, siki MarTh MPaBO HA OTPUMAHHS AUBIJAEH]IIB, MOPSJIOK Ta
CTPOKM BUIUIATA JUBIACHAIB Yy MEXaxX T'PAHUYHOTO CTPOKY, BH3HAYEHOTO
YaCTUHOIO Jpyroto ctarti 30 BKa3aHOro 3aKoHy.

[IpaBo akmioHepa Ha yyacTb B ynpaBiiHHI AT akuioHep peanizye
roJIOCYBaHHSAM Ha 3arajbHUX 300pax akilloHEepiB. AKIIOHEPU MAIOTh MPABO
OpaTu y4acTh y 3arajbHMX 300pax akI[iOHEpIB HE3aJEKHO BiJ KiJIbKOCTI Ta
KJIaCy aKIii, BJaCHUKaAMH SIKMX BOHU €. OCKIJIbKM PIIIEHHS Ha 3arajbHUX
300pax mpuiiMaroTbes npoctoro (50 % + 1 rosoc), TO 1T MIHOPUTAPHOTO
aKiioHepa, SKWM BoJIoJl€e MeHII HiX 25 % akmid, e mnpaBo Mae
neknapatuBHuil xapakrtep. [Ipo me Takox cBigunTh myHKT 21 IloctanoBu
[Tnenymy BCY Big 24 xoBtHsa 2008 poky Nel3 — ripu BHpillleHHI CLIOPIB TTPO
BU3HAHHS HEMIMCHUMM pillIEHb 3arajbHUX 300piB  TrocnoaapchbKoro
TOBAPUCTBA 3 TIIIJICTAB HEJOMYILICHHS JO Y4YacTi B HHUX aKI[IOHEpPIB
(yyacHUKIB) TOBapuCTBa CyJaM HEOOXIJHO 3’sACyBaTW, YW MoOIUIa iX
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BIICYTHICTb (200 HAsIBHICTh) ICTOTHO BIUIMHYTH HA NPUUHATTS PIIICHHS, SIKE
ockapxxyeTbest [168]. ToOTO, Mpu HEIOIMYIIEHHI MIHOPUTAPHOI'O aKIlloHEepa
JI0 y4acTi B 3arajpHHUX 300pax, CyJ MOXE 3aJMIIMTHA B CHUJII OCKapKyBaHE
piIIEHHS IUX 300piB.

VY pasi gikBigauii miarocnpoMoxkHoro AT BUMOru HOro KpeauTopiB Ta
aKIIIOHEPIB 1010 MaifiHa 3aJ0BOJIbHSIOTHCS Y MOPSAIKY JEB’SITH Yepr (CTaTTs
89 3Y «IIpo AT»). OcranHs, neB’sita yepra — L€ PO3NOJALT MalHa Mix
aKilllOHepaMH - BJIACHUKAMHU NPOCTUX AaKIliii TOBApUCTBA MPOMOPLIAHO 10
KIIBKOCTI HAJEXKHUX IM akiid. BpaxoByrouu, 110 BUMOTM KOXKHOI 4epru
3a/I0BOJILHAIOTHCA  MICJA  TOBHOIO  3aJ0BOJICHHSI BUMOI  KPEIUTOPIB
(akiioHepiB) MoOMEPEAHBOI Yepryu, MOKEMO PE3IOMYyBaTH, IO JiKBiJaalliliHa
YacTKa MIHOPUTAPHOIO aki[ioHepa y 0araTbOX BUIIAJKaX TaK 1 HE
BUILJIAYY €ThCSI.

Bapto 3BepHyTH yBary Ha Ie oJuH croci0 3axucty AT Bia mocsiraHb
Ha ix MaiiHo. M. beJkiH 3a3Havae, 10 Mijl Yac aKTUBHOTO BUKYMy akmii AT
MOX€ MPOBECTH JOJATKOBY e€Micito akuiid. Takum 4YMHOM, 1€ CTBOPHUTH
YMOBH, MO0 NEPEHIKOKATUMYTh MACOBOMY CKYNOBYBAHHIO — aKIliil.
IlepeBaskHe mpaBoO akllioOHEpa MpPHU JOJATKOBIMA eMicii akiiid — 1€ IpaBo
aKilloHepa - BJIaCHUKA TMPOCTUX akKilii mnpupdaBat po3MillyBaHi
TOBAPUCTBOM MPOCTI aKI[ii MPOMOPLIMHO YaCTII HAIECKHUX HOMY MPOCTHUX
aKIli y 3arajibHIM KUIBKOCTI €MITOBAaHMX MPOCTUX akiid. BigmoBigHo 10
yactuau 2 crarti 27 3Y «lIpoAT», mnepeBaxxkHe mnpaBo 000B’SI3KOBO
HAJAETHCS AKI[IOHEPY - BJIACHUKY MPOCTUX aKIIA y MpoLEeci MPUBATHOTO
po3MimieHHsd. He mizHime Hixk 3a 30 AHIB J0 MOYaTKy PO3MIIIEHHS aKii 3
HAJAHHSAM aKI[IOHEpaM [MEpPEBAXXHOr0 IpaBa TOBAPUCTBO MUCHMOBO
MOBIJOMJISIE KOYKHOT'O aKI[IOHEpa, KWW Ma€e Take MpaBo, MPO MOXKIUBICTh
foro peamizamnii Ta myONIKYy€e TOBIIOMJEHHA TIpO 1€ B odiliiHOMY
apykoBaHomy opradi. BianmosigHo go crtatti 27 3Y «IIpoAT», akiioHep,
AKUA Mae HaMip peaidyBaTH CBO€ TiepeBakHe TpaBo, mnojgae AT B
YCTAHOBJIEHUM CTPOK TIMCBMOBY 3asBy TIpO TMpUA0aHHS akiiii Ta
NepepaxoBy€e Ha BIJAMNOBIAHUN paxXyHOK KOILITH B CyMi, fIKa JOPIBHIOE
BApPTOCTI I[IHHKX Manepis, N0 HUM MPUI0aBAIOTHCA. 3asBa Ta MepepaxoBaHi
KOIITH MOPUHAMAIOTHCS TOBAPUCTBOM HE MI3HINIE JHSA, WO MNEPEayE ITHIO
MOYaTKy pO3MIlIEHHSI WIHHUX TmanepiB. ToBapuCTBO BHUJAE AaKIIOHEPY
IMMUCbMOBE 3000B’s3aHHS MPO MPOJAX BIANOBIJAHOI KIJBKOCTI I[IHHUX
narnepis. Y pasi NOpyUI€HHS aKI[IOHEPHUM TOBAPUCTBOM MOPSJIKY peasizarii
aKiloOHepaMU TepeBaXXHOro npasa HailioHasbHa KOMicCid 3 HIHHUX ManepiB
Ta (OHAOBOTO PUHKY MOXKE MPUUHATH PIIIEHHS PO BHU3HAHHS eMicii
HEJIOOPOCOBICHOKO Ta 3yMUHEHHS PO3MIIIEHHS aKIliii [[bOr0 BUIYCKY, NPOTE,
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BPAXOBYIOUM YAaCTKy OKpPEMOro ApiOHOTO akiioHEpa, MPUUHATTS TaKOTO
pilieHHs € MajoiMoBipHUM [ 16].

Takox, BapTO 3BEpPHYTH YBary Ha MOXKIIMBICTH PO3rOJIONMIECHHS
MIHOPDUTAPHUMU aAKI[IOHEPAMM BiJOMOCTEMN, SIKI CTAHOBJSITH KOMEPIIAHY
TAEMHUIIIO HA MPUEMCTBI.

JI.JI. PyneHko 3a3Hayvae, 1110 KOMepIliiHa TAEMHUIISI BAHUKAE Ta ICHY€E B
3B’S3KY 31 3AIACHEHHSM 11 BJIAQCHUKOM MiJIMPUEMHUIBKOT AISTIBHOCTI.
Ockinbky iHQOpMaLlis, sika MOTEHUIMHO MPEACTABIISIE KOMEPIINHY LIHHICTB,
IIOBMHHA MaTW KOMEpPIIHHY IIHHICTb, TO € JIOTIYHUM IPUIYIIEHHS, IO
cy0’eKkTaMM TMpaBa Ha KOMEPIIIHY TAEMHHUIKO € MEPII 3a BCE CYO €KTU
nignpueMHunTBa (y ToMy uMcii 1 (i3uuHi  ocobu - cyO’eKkTH
MIAOPUEMHHUIIBKOI IiSI7ILHOCTI). Buxoasuu 3 03HaK KOMEPIIMHOT TaEMHHUII],
BOHA HE MOXE ICHYBATH 103a Cy0’€KTOM TrOCIOJAapIOBAaHHS, TOMY OCOOH, 1110
HE 3allMalOThCS TOCHOJAPCHKOK  JISJIBHICTIO, $IKI CaMOCTIMHO Ta
100pOCOBICHO OTpUMaH iH(OpMaIllito, KA MOTEHIIMHO 37aTHA 3HAXOUTUCS
y peXKUMI KOMEPLIHHOT TAEMHUII, MAalOTh MOXJIMBICTh BUKOPUCTOBYBATH il
TUIBKW JJI1 BJIACHUX MOTpeO abo mepenatd 10 1HPOpMalilo Ha OIJIaTHIM
OCHOBI cy0’€KTy rocmomaproBaHHs. [ Takmx ocid iHpopmarris, sika MOxe
OyTH BU3HAHA KOMEPIIMHOK TAaEMHUIICID, — 1€ OCOOJUBUN 00 €KT, KU
BOHM MOXYTh BHUKOPUCTaTH SK TOBap, aj€ HE SIK KOMEPILIHHY TaeEMHMIO
[180, c. 152-153].

«Pelinepn», roryroum 3axomieHHs AT, OyayTe mykaru OyIb-sKy
MOXJIMBICTh JJI1 OTPUMAaHHS BIJOMOCTEH BiJl MIHOPUTAPHUX aKIIOHEPIB,
30KpeMa 1 THX, SIKI CTAHOBJISTH KOMEPUIMHY TaeMHUIIO. Po3rosomeHHs
BijlomMocTelt nmpo AT Ta BiIOMOCTEH, sIKi CTAHOBJISATH KOMEPIIHHY TAEMHHUILIO
y MaiOyTHbOMY CHPUYMHUTH WIKOJAY Ta HEraTUBHI HACTIIKU IS
MiMPUEMCTBA. Y 3B’S3KY 3 YHUKHECHHSIM BKAa3aHMX HETaTHMBHUX HACIIIJIKIB,
HEOOXIIHO Yy cTaTyTi mianpueMcTBa mnponucatd [lomoxeHHs nOpo
KOMEpLIMHY TaeMHUILIO 1 KOHQIACHIIHHY i1Hpopmanito. Y TakoMy
MI0JI0KEHHI HEOOX1THO nepea0aunuTH MOXKJIUBICTD i1 HaJaHHS TPETIM ocoOaM
TIIBKY 32 PINIEHHSAM 3arajbHuUX 300piB (HArJs0BOI paju) 1 BCTAHOBUTHU
BIINOBIJIAJIBHICTE 3a 1i po3rojomeHHs. 3rigHo i3 crarrero 21 3akoHy
Ykpainu «lIpo indopmariiro», koHdigeHmiiHa iHbGOpMAaIis — 1€ BiZOMOCTI,
SIKi 3HAXOMSTHCS Y BOJIOJIHHI, KOPUCTYBaHHI a00 PO3MOPSIKEHHI OKPEMUX
GIBUYHUX M IOPUIAYHUX OCI0 1 MOMIMPIOIOTHCA 3a X OaKaHHSAM BiMOBITHO
70 mepeadauyeHux HUMHU yMOB. Posrosiomenns koH]iaeHiHOT iHpopmartii
PO MiANMPUEMCTBO MOKE 3aBJATH IIKOIM IHTEpECaM MiANMPUEMCTBA.

B.M. KpaBuyk Bkasye, 1m0 KoH(piIeHIiliHOWO iH)OopMalli€lo € Oyab-sKa
iHopMartis, sika 6e3mocepeHbO HE CTOCYEThCS TOCIIOAAPCHKOI MisTbHOCTI,
ajie MO’K€ MaTv BIUIMB HA AISUIBHICTH TOCMOJAPCHKOr0 TOBAPUCTBA Ta HOTO
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BI/IHOCUHU 3 TpETIMU ocoOamMu (HampHKIaJ, CTaH 3J0pPOB’Sl KEPIBHUKIB,
KOH(MJIIKTU MK YYaCHUKaMM, OCOOUCTI MJIaHU YYACHUKIB Ta 1HINA, TaK 3BaHa
«iHcanaepcrka» (BHyTpimnHs) indopmaris) [87, ¢. 315].

BinnoBigHo no yactunu 1 crarri 36 I'K Ykpainu, BigoMocTi, 1TOB’si3aH1
3 BUPOOHMIITBOM, TEXHOJIOTIEID, YMNPaBIIHHAM, (PIHAHCOBOIO Ta I1HIIOK)
JUSUTBHICTIO Cy0’€KTa rOCIOJApIOBAHHS, 110 HE € JIEP)KABHOI TAEMHHIIEIO,
pO3rOJIONIEHHS  SIKKX MOJXKE 3aBJaTh IIKOJAM iHTepecam cyO0’ekTa
roCroJaproBaHHsl, MOXYTh OYyTH BHU3HAHI MOr0 KOMEPILIMHOI TAEMHMIIEIO.
Ilepenik  BIiIOMOCTEH, 110 HE CTAHOBIISITH KOMEPLIMHOI TaEMHHUIII,
BU3HaYeHu y nocrtaHoBi KMY Big 9 cepnusa 1993 poky Ne 611. Takumu
BIJIOMOCTSIMU €. YCTAHOBYI JIOKYMEHTH, JOKYMEHTH, IO J103BOJIAIOThH
3aiMaTUCh TMIJANPUEMHULIBKOKD JIISIIBHICTIO Ta 1i OKpEMMMHU BUJIAMU;
iH(popMalligd 100 BCIX YCTaHOBJIEHUX (OPM AEp:KaBHOI 3BITHOCTI; JaHI,
HEOOXIJIHI [JI1 TEpPEeBIpKM HapaxyBaHHs 1 CIUIATHU MOJATKIB Ta 1HIIMX
000B’SI3KOBUX IIJIATEXKIB; BIIOMOCTI MPO YUCEIBHICTh 1 CKJIAJ MpPaIfOYUX,
npo 1X 3apoOiTHY TUIaTy B LIJIOMY 1 3a mpodecisiMHu Ta mocajgaMu, a TaKoxXK
PO HASIBHICTh BUIBHUX POOOUYUX MICIlb; JOKYMEHTH MPO CILIATy MOAATKIB Ta
IHIIUX O0O0OB’SI3KOBUX IIJIATEXKIB; JOKYMEHTHM MPO ILJIATOCHPOMOMKHICTH;
BIJIOMOCTI PO yYacTh MOCAAOBUX OCIO MIANPUEMCTBA B KOOIEpPATUBAX,
Majiix TIAMNPUEMCTBAX, CIJIKaX, 00’ €HAHHSAX Ta IHIIMX OpraHi3aiisx, 1o
HE 3aliMaroThCs MIANPUEMHULIBKOIO AiSJIBHICTIO; BIAOMOCTI, K1 BIJMIOBIHO
JI0 YAHHOT'O 3aKOHOJABCTBA MiAJIsIraloTh orojoiieHHo [164]. IIpore oxpemi
Cy0’€KTH TOCHOJAPIOBAaHHSA BCUISIKMMU CIIOCOOAMM HamararoThCsi HeE
repeaBaTy TpeTiM ocodam el iHgopmariii. | B mepiry 4epry me CTocyeThes
cy0’€KTIB roCo/IaprOBaHHs, 110 TUIAHYIOTh 3A1MCHIOBATH MIPOTUIIPABHI J1i. A
OCKUJIbKM BOHU 1€ poOJsiTh, TO AT sik 1X MOTEHI[iMHI )KePTBU TAKOK MOBUHHI
MaKCHMaJIbHO 3aXMINATH Oy Ib-SIKY LIHHY 11 ceOe iHpopmarriro.

Cnig  3ayBaXKuTd, 1[I0 32 BYMHEHHS MPABOMOPYIICHHS IIOAO
KOMEpULIMHOI TaEMHUIII MOXYTh OyTH 3aCTOCOBaHI Mipy aJMiHICTPaTUBHOI
BianoBigaapHOCTI 3a 'K YKpainu Ta 3riiHo 3 YaCTUHOK 3 CTATTI 164° KnAIl
Ykpainu [82]. 3okpema, OTpUMaHHS, BHKOPUCTAHHS, PO3TOJIOLICHHS
KOMEpUIMHOI TaEMHUIlI, a TaK0X KOH(DIACHIIHHOT IHPopMaIllii 3 METOH
3aMOISTHHS IIKOJAW JIJOBIA pemyTailii a00 MalHy IHIIOrO MiJMPUEMIIS —
TArHe 3a coOOw HakJajaeHHs wmTpady BiaA JEB’SITA A0 BICIMHAIUATH
HEOMNOJaTKOBYBAHUX MIHIMYMIB JOXOJiB rpoMaisH [74, c. 57-58].

Binnoigno o crarti 162 I'K Ykpainu, cy0’€KT rocnojaaproBaHHs, 1110
€ BOJIOJUIBLIEM TEXHIYHOI, OpradizamiifHoi abo 1HImOI KOMEpUIAHOI
iHdopmariii, Mae MpaBO Ha 3axXUCT BiJ, HE3aKOHHOTO BUKOPUCTAHHS Ili€l
iHhopmariii TpeTiMu ocobamu, 3a yMOB, 1110 1 iH()opMallist Mae KOMEPIIHHY
[IHHICTH y 3B’S3KYy 3 THM, III0 BOHA HEBiJIOMA TPETIM 0cobaM 1 10 Hel HEMaAE
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BUIBHOTO JOCTYMy IHIIMX OCI0 HA 3aKOHHUX MIJCTaBaX, a BOJOALIEUb
iH(hopmallii BXKUBAE HAIECKHUX 3aXOAIB /10 OXOPOHU ii KOH(DIACHIIHHOCTI.
YMoBu 30epexkeHHs KOH(DIACHIIIHHOCTI iHpopMaIlii Ta BiAMOBIAAIBHOCTI 32
iX TOPYILIEHHS MOXYTh BKIIOYATHCh TaKOX JI0 TPYJIOBUX JOTOBOpIB
(KOHTpakKTIB) 3 mpaiiBHUKaMU. KpiM TOro, MOxyTh 3aCTOCOBYBATHUCH OYlb-
Kl 3aKOHHI 3acO0M TEXHIYHOTO 3aXWCTy [JI1 OXOPOHH MPUMIIIEHb,
3amo0iraHHs TMPOCIyXOBYBAHHIO Ta IHIIOTO BUTOKY IH(oOpMAIlii TOIIO.
Cy0’€eKT TocnoaproBaHHs, 110 € BOJOAUIBIIEM KOMEPIIMHOT TaEMHHUIII, Ma€e
MpaBO Ha 3aXUCT BiJ HE3aKOHHOTO BHUKOPUCTAHHS ii TPETIMU OCOOaMH.
He3akoHHMM BUKOPUCTAHHSIM KOMEPIIIHHOT TAEMHHUIII € 33J0BOJICHHS TOTPEO
y Hill TpeTiX 0ci0 BHACIJOK pO3TOJIOLICHHS (Mepenayi, BUTOKY) il 3 BUHU
0oco0Hu, siKa MOBUHHA OXOPOHSTH 110 TAEMHHUIIIO, a00 THIIIOTO MPOTUIPABHOTO
OJIepXaHH4 i1, 30KpeMa NpocayXOoByBaHHs 3aco0iB 3B’s3Ky. [IpaBo Ha 3axucT
BiJI HE3aKOHHOI'0 BUKOPUCTAHHS KOMEPILIMHOT TAEMHMIII peaizy€eThCsl Yepes
NPUTATHEHHSI BUHHOI 0COOM JO JMCUUILTIHAPHOI, [MBUIBHO-MPABOBOI,
aaMiHicTpaTuBHOI a00  KpUMIHAJIBHOI  BiAMNOBIJAIBLHOCTI  3TIHO 3
3aKOHOJIABCTBOM  YKpaiHU. 30KpeMa, CyO’€KT TOCMOJAPIOBAHHSI MOXKE
BUMAraTy BiJl TPETIX OCI0 YTPUMYBATHUCh BiJl HE3AKOHHOTO OJIEP>KaHHS HOTO
KOMEpLIMHOI Ta€eEMHHI, a TaKoXX MOJAJBIIOTO 3aCTOCYyBaHHS il B
roCroJapChKiil AiIbHOCTI, HAPUKIIaA i 4ac BUPOOHUIITBA MPOAYKUIT Un
3aCTOCYBaHHS IIEBHOI HOBOI TEXHOJIOTI.

Oco0a, sika NpOTUIIPABHO BUKOPUCTOBYE KOMEPLIHHY 1HpOpMaILito, 1110
HaJIeKUTh Cy0’€KTYy rOCIOJIaproBaHHs, 3000B’s43aHa BiJIIKOyBaTH 3aBjaHI
HOMy TakMMHM JissMHM 30UTKM BIJAIMOBIIHO A0 3aKOHY. BialkoayBaHHS
30UTKIB € OCHOBHOIO (DOpMOIO KOMIEHC Al 3anoaisiHoi ko au. Ha mijgcTasi
cratti 22 1K Ykpainu 30UTKaMu, 3aBJaHUMM CYyO’€KTY TOCIOJApPIOBaHHS
MPOTUITPABHUM BUKOPUCTAHHSIM MOro KOMEpLiiHO1 1H(pOopMallii, € BUTPaTH,
ki 1eh cy0’ekT 3poOuB ab0 MYCUTh 3pOOMTH AJid BiAHOBJIEHHS CBOIO
NOPYUIEHOTO TIpaBa (peajibHi 30MTKU), Ta JOXOH, sIKI BIH MIr OM peasibHO
OJIEp’KAaTU 3a 3BUYAWHUX OOCTaBUH, AKOW KMOro mpaBo HE OyJIO MOPYIIEHE
(ynymiena Buroga). Akmo oco0a, sKa MTPOTUIPABHO BUKOPUCTOBYE
KOMEpLiiHY iH(doOpMaliio, 10 HAJIEKUTh Cy0’€KTYy TOCHOJIapIOBAHHS,
oJiepxaja y 3B 3Ky 3 IIMM JOXOJH, TO PO3MIp yNyIIEHOI BUTOAM, 110 Ma€
BIJILIKOJIOBYBATUCS CYO’ €KTY TOCIOJAPIOBaHHs, HE MOXXE OyTH MEHIIUM BiJl
JIOXO/11B, OJIEPAKAHUX 0COOO0I0, KA MPOTUIPABHO BUKOPUCTOBYE KOMEPLIIHHY
iHhopmartiiro. 30MTKM BHU3HAYAIOTHCS 3 YpaxyBaHHSAM PUHKOBHUX IIiH, IO
iCHyBaJiM Ha JIEHb BIALIKOJYBAHHS 1X 3 IHIL[IAaTUBU OCOOM, sIKa MPOTUITPABHO
BUKOpUCTAJIa KOMEPIIiKHY 1H(popmarlito. BiamnosigHo 10 yactuHu 3 crarti 22
ta 4vactuHu 1 crarri 1166 I1IK Ykpainu, 30uTku, 3aBaaHi cyO’€ekTy
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rocrloJIaploBaHHsl  MPOTUNPABHUM BUKOPUCTAHHAM KMOr0 KOMEPIIHAHOI
iH(hopMallii, BIAMKOJOBYIOTECS ¥ TIOBHOMY 00c¢s31 [74, c. 190-191].

BigmoBimHo no crarri 38 I'K Ykpainu, 119 HEpo3ToJIOLIeHHS
KoH(DigeHiHOT 1HQOpMall Ccy0’€KTHM TOCHOJApIOBAHHS 34 CHOPUSHHS
3alHTEPECOBAHUX OpraHizalii MOXYyTh pO3pOOJsATH TpaBuia NpodeciiHoi
€TUKM y KOHKYpPEHIIii JJIs BIAMOBIAHMX c(hep rocmogapchbKoi MisIbHOCTI, a
TAKOX Il MEBHUX ramy3eit ekoHomiku. [IpaBuia mpodeciiiHOi eTuKu y
KOHKYPEHIII1 Y3TOJKYHOThCS 3 AMK VYkpainu Ta MOXYTb
BUKOPUCTOBYBATUCS TIPU YKJIQJIaHHI JIOTOBOPiB, pO3poOIlll YCTAaHOBUYUX Ta
IHIIMX JOKYMEHTIB CyO’eKTiB rocnoaaptoBanHs. lIpaBuna mnpodeciitHol
€TUKU MOXYTh MICTUTA BUMOTH WIOJI0 MUTaHb, CEPEN SKUX CIiJ BUIIIUTH
Taki: KBamiQikailis; HagaHHS HEOOXiAHOI MpaBAMBOI iHGOpPMAIi; po3yMHI
I[IHU, SIKi 3BUYalfHO BCTAHOBJIIOIOTHCS 3a I[IHAMU B PETiOHi 3a Mo 110H1 TOBapu
YM MOCIYTH; KOH(DIACHIIHHICTh 1H(pOpMalii; 30€peKEeHHsST THTEPECIB 1HIIMNX
KJIi€HTIB. MeTa CTBOpeHHS mpaBuil TpodeciiHoi eTuku Tnepeadaydae
HAsIBHICTh JOOPOBUILHOIO iX BUKOHAHHS 0COOAMM, HA SKWUX MOLIUPIOETHCS
Jisi TpaBWj, 3 METOK 3a0e3Me4YeHHs] BUKOHAHHS CTOPOHAMM CBOIX
00oB’s3kiB. [IpaBuna npodeciitHoi eTUKU po3poOIIaIOTECS PI3HOMAHITHUMU
opraHizauisMu. 30Kpema, Taki MOBHOBAXEHHS IMOKJIAJIEHO Ha TOPTrOBO-
NpoOMUCIOBI Tajatu. Tak, 3riIHO 3 YaCTUHOK APYrorw cTarti 3 3aKoHY
Ykpainu «IIpo ToproBo-mpomuciioBl manatd B YKpaiHi» Bia 2 rpyaHs
1997 poky Ne 671/97-BP, 3aBmaHHSIM TOProBO-IPOMHUCIIOBOT TMajaTU €
CIOPUSIHHA  PO3BUTKY TOProBUX Ta  IHIIMX YECHUX 3BUYAIB Yy
MiATPUEMHULIBKIA JiSJTBHOCTI, Y4acTh y po3poOJieHHI mpaBuil npodeciiHoi
€TUKM Y KOHKYpPEHIl s pi3HUX cdep MNIANPUEMHULIBKOT isSTbHOCTI,
rajxy3eil eKOHOMIKH, CIILIOK Ta 00’ €1HaHb mianpueMiiiB [169; 74, ¢. 58-59].

Ha namry nymMKy, BkazaHl HOpMM 3aKOHOJABCTBA CJiJi B1IOOpa3uTH y
CTaTyTl 3 METOI MONEPEIKEHHS 1I0J0 HEPO3rOJIOMIEHHS KOMEPIIAHOI
TaeEMHUIII Ta KOHDIACHIIHHOT iH()OopMallii Mpo MiAMPUEMCTBO.

B.M. KpaBuyk 3a3Hadae, 110 YYaCHUKHA TIOCHOAAPCHKUX TOBAPHUCTB
3000B’s13aHi:

1) noTpuMyBaTUCSd  yCTAaHOBUOI'O  JIOKYMEHTa  TOBapuUCTBA  Ta
BUKOHYBAaTH PIIIEHHS 3arajibHUX 300piB. PilieHHs 300piB yYacHUKIB — 1€
piieHHss camoro cy0’ekTa rocmojaproBaHHd. ToMy Yy4YacHMK TOBUHEH
MIJIKOPSITACA 1 BUKOHYBATHU pIlIeHHSI 300piB, HABITh SIKIIO BiH 3 HUM HE
3roguuil. Pa3oM 13 TMM y4YacHUK Ma€ MpaBO OCKAPKUTHU PIIIECHHS 300piB
YYaCHUKIB, SKIIO BBa)kae€, 10 BOHO MOpPYUIYe HOro mpaBa 4YM IHTEpecU
(crarta 117 LIK Ykpainu [232]);
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Kpim Toro, BianoBigHo o crarti 11 3Y «lIpo I'T», yuacHuk noBuHEH
BUKOHYBATH pILIEHHS HE TUIbKM 3arajbHUX 300piB, a ¥ IHIIMX OpraHiB
yIIPaBJIIHHS, K1 MPUAHSATI B MEKax iX komnereHilii [ 149].

2) BUKOHYBATU CBOI 3000B’s3aHHS MEPE] TOBAPUCTBOM, Y TOMY UHUCIII
Ti, 110 TIOB’s3aHi 3 MAafHOBOIO Y4acCTIO, a TAKOXK pOOUTHU BKJIAJIU (OIJIauyBaTH
aKIii) y po3Mipi, B MOPSAJAKY Ta 3aco0amu, IO MepeadayeHi yCTaHOBYMM
JTOKYMEHTOM. 3000B’s3aHHSI MEPEJ, TOBAPMCTBOM BHMHMKAIOTh Ha IiJICTaBi
YCTAHOBYOTO JIOKYMEHTa a00 BHACIIJOK IHIIMX JOTOBOPIB, YKJIAJAEHUX 3
TOBApPUCTBOM;

3) HE PpPO3roJIONIyBaTH KOMEPIIHHY TAaEMHUII0 Ta KOH(IACHUIAHY
iH(opMalito Ipo AisSIbHICTH TOBAPUCTBA.

Y4YyacHUKHA TOCMOJAPCHKOrO0 TOBApPUCTBA MOXKYTh TAaKOXK MaTW 1HIII
00O0B’A3KM, BCTAHOBJICHI YCTAHOBYMM JIOKYMEHTOM TOBApUCTBA Ta 3aKOHOM
[87, c. 313-315].

[TIpoanasnizyBaBIIM OCHOBHI MpaBa MiHOPUTApis, BAPTO 3a3HAYMUTH, IO
NpiOHUI aKIiOHEP 3HAYHO OOMEKEHMM y CBOIX IMpaBax uyepe3 po3Mip CBOEL
YaCTKM, JIeAKl MpaBa MalOThb YMOBHHUU XapakTep 1 HE 3ajiekarh BiJ ocolu
aKifioHepa. A  3HAUYHMA  aKIIOHEpP pO3paxXOBYyeE Ha  JOCTYH IO
oe3nocepeaHboro ynpapiinHag B AT s Toro, 1100 301IbIIATH CBiM KamiTall,
BKJIQJICHUI B aKIlii, Mpy IbOMY HE BUIUIAYYIOUYHW JUBIJICH/IIB MIHOPUTAPHUM
akiionepam. Ilpy nboMy MiHOpPUTApHI aKIIOHEPU MOXKYTh PO3TOJIOIIYBATU
iHQopMmallito Mpo TOBAPUCTBO «peiaepam». BapTo 3a3HauMTH, 1O TaKi
aKIlloHepU Y OyIIb-IKWA MOMEHT MOXKYTbh NMPOJIATHA CBOI aklii «peaepam»,
ki ix OyayTh ckynoByBaTu. C. bBypOeno Bka3ye, 110 3aXOIUICHHS 4epes
aKI[IOHEPHUI KamiTaj CBIIYUTh MPO PO3MOPOIIECHHS aKI[IOHEPHOIO KamiTay,
abo Mpo HenoCTaTHIN KHoro KOHTPoJb. [louatkom araku € ckymnka akuii. Ak
MpaBWIo, «peuaepu» IUIAHYIOTh CKynuth Onu3bko 10-15 % akmin. I[la
KiJIBKICTh € JJOCTAaTHBOIO, 1100 1HIIIFOBATH MPOBEACHHS 300piB aKIiOHEPIB 3
MOPSIAKOM JIEHHUM, HEOOXITHUM Il «peiaepiB», HANPUKIAL, 3MIiHOIO
kepiBHMITBA. AT, BIAaCHUKOM  SKOrO €  TPYJOBUH  KOJIEKTUB,
HalnpuBaOauBimMi 00 ekT mna  «pehaepa». OnepKyrud HEBUCOKI
3apruiaTv, TpaliBHUKA 0€3 O0COOJMBUX KOJMBaHb MPOJAIOTh CBOI I[iHHI
narepu TOMY, XTO MpONoHye IiHy B 5-10 pa3iB Oulbllle HOMiIHAJBHOIL, alie
MEHIIle peanbHoi BapTocTi [21]. BapTo moroguTuch 3 TakUMU JTyMKaMU,
OCKUJIbKY TPAILIIBHUKUA - MIHOPUTAPHI AaKI[IOHEPU AKTUBHO MPOJAIOTh CBOI
akiii. | TMM OUIbII AKTUBHO BOHU II€ POOJISITH, YAM TipIIE BUKOHYE CBOI
3000B’s3aHHs niepea HUMU AT 1 MaxopurtapHi akiiionepu. Tomy moTpiOHO
CIIPaBHO BWIUIAYyBaTH JAMBIAECHIM akilioHEpaM JJisi TOro, 1100 BOHM OyJu
3allikaBjieHi y 30epiranHi iHpopmarllii mpo TOBApUCTBO, HE PO3TOJIOIIYBAIU
BIINOBIIHOI iH(DOpMallii «peligepam», OyJiu 3alliKaBjiaeHl y 30€peKeHHI CBOIX
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aKI[ii 1 He MpoJaBau ixX «pegepam», siki OyayTh CKYIIOBYBaTH 3a IliHY, 1110
OisbIla 32 HOMiHAJIbHY BapTICTh.

IIpu po3poOIli MexaHI3MIB OXOPOHM Ta 3axXUCTy MOpaB JAPIOHUX
aKI[IOHEPIB CJiJ MIKIYBAaTUCS MPO MEXAHI3MU 3a0€3MeUYeHHs 30€peKEHHS
KamiTajxy akuioHepa, a He Mpo MOro BIUIMB Ha ymnpasiiHHA. B Takomy pasi,
KOJIM OyJie 3MIIIEHO aKIIEHT YBaru, 3MIHUTHCS 1 CTABJICHHS /10 3aXUCTYy IIpaB
MiHopuTapiiB. [Ipu BupimieHHi Tpo0JieM MO30BIB MIHOPUTAPHUX AKI[IOHEPIB,
SAKi BBAXKAIOTh MNOPYUIEHMMU CBOI IMpaBa, BapTO 3a3HAYUTHU, IO UUM
aKIloHepaM CJIiJI HaJaTW TapaHTii Ta 3a0e3leueHHs iXHiX MaMHOBHX Ta
HEMaHOBUX TMpaB. 3a0e3MeUeHHSIM HEMaWHOBMX IpaB akKI[iOHEPIB (Mpasa
y4acTi B yIpaBlliHHI) Oyje clyryBaTu 3a0e3MeUeHHs] MOXKJIMBOCTI JIJIsi HUX:
0e3nepenKoJHO OpaTH y4yacTh B 3arajibHUX 300pax; y pa3i HeOakaHHS I[[bOTO
— 3a04YHO TOJIOCYBATH; y pa3i MaCMBHOIO CTAaBJEHHS aKILIOHEPIB J0 ILbOTO
npaBa i HEMOKJIMBOCTI BHACTIOK LBOTO MPUUHATH PIllIEHHS 3arailbHUMU
300pamu — nepeadauuTi ajJbTEPHATUBHUN MEXaHI3M BUPIIICHHS MUTaHb, B
SAKUX ICHY€ HarajgpHa motpeda Jjis BCiX akiioHepiB. Lle moxe mocsratucs
a00 mepeaHHsAM IUX NMUTaHb HA PO3TJIA/ 1 BUpilIeHHs iHmuM opraHaMm AT,
a00 MOJIMBICTIO MPUUHSATTS PILICHHS 3arajJlbHUMU 300paMu NIPU MEHIIIOMY
KBOpyMi. 3a0€3MEeUEHHSIM IXHIX MallHOBUX MpaB Ma€ CTaTU: BJAOCKOHAJICHHS
MEXaHI3My peaizailii akIioHEepOM MpaBa HAa HE3TOJy UUISXOM BHUKYIY iX
aKI[ii; po3poOKH MEXaHI3My BUKYIY aKIii JpiOHUX aKI[IOHEPIB Y BUMAJKY
(dbopMyBaHHS BEJIMKMX TAKETIB akilii, BHACIIJIOK YOro JJisi MiHOpHUTapiiB
BTPAYAETHCS CEHC TPUMAHHS aKI[il; MOXJIMBICTh BIJILHOTO MPOAAXY CBOIX
aKkI[ii Ha puHKy [192].

C. bypOeno 3a3Hauvae, 10 3 MO3ULIN camM030€peKEeHHS JOCBITUCHUN
KEpIBHUK  TMOBUHEH  NOPUAUISTA  JOCTaTHIO  yBary  npoQuUIaKTHI
KOPIOpPaTUBHUX 3aXOIlUIeHb, iH(OpMalLl Mpo SKI y Hall 4Yac JOCTAaTHBO.
Jlxxepenamu iH(popmalii Npo peanbHi MaciiTabu sBUIIA € J1JI0BAa Mpeca,
pi3Hi enekTtpoHHi 3MI, kaHaiu npAMOro OOMIHY BIIOMOCTSIMU MiX
BJIACHUKAMH 1 AUPEKTOpPaAMM MIANPUEMCTB, 00’ €IHAHb IIJANPUEMIIIB TOIIIO.
Opnak Oarato BiIacHUKIB Oi3HECY 1 iX TOIN-MEHEIKEpPU HE YABISIIOTH COO1
CYTh 1 TOCTPOTY NpPOOJEMHU, & TOMY YacCTO BHUSBJISIIOTHCS HE 3aTHUMU JaTH
cepiio3Hy Bijciu arpecopoBi [21]. Bapto moroauTucs 3 Takow AYMKORO,
OCKUIBKM JIOCBITUEHUN KEPIBHUK TMOBUHEH NPHUIISATA JIOCTaTHIO YyBary
MPpO(hITAKTUIIl KOPIOPATUBHUX 3aXOIICHb IIIIXOM MOHITOPUHTY CHUTYyaIlii,
aje HE3BAXA4u Ha 1€ KEPIBHUKA € HEMJITOTOBJIICHUMU Ta HE
3a0€3MeYeHMH MOTPIOHMMHU 3ac00aMM 3axXUCTy MiJ 4Yac «pehaepcbKOro»
3aXOIJICHHS MMiANMPUEMCTRA.

B yMoBax BUHUMKHEHHS Ta PO3BUTKY MIJANPUEMHHIITBA CydacHa
VYkpaiHa 3HaXOIWUTbCS y TMOILIYKaX BJacHOro OallaHCy PUHKOBOIO
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roCIoJapcTBa, SIKE MOBUHHE PO3BUBATHCS HA OCHOBI CaMOPETYJIIOBAHHS 1
JIEPKABHOTO PETYJIOBAHHS €KOHOMIKU, IOTO/J)KEHHS IHTEPECIB OKpPEMMX
0Ci0, KOJIEKTUBIB Ta BChOro cycrijabeTBa [125, ¢. 75]. I Takuii 6anaHc sikpas 1
Mae 3a0€3MEUYUTH THTEPECH SK MPUBATHUX AaKI[IOHEPIB, TaK 1 akilloHeEpa -
nepxkaBy. Ha xanb, nmoaii 6epesns 2015 poky i3 «YkpHapTOIO» BKa3ylOTh,
mo Takuid OanaHc nuine mnouyrHae ¢opmyBaTucs B Ykpaini. Ha xanb,
MPUBATHI IHTEPECU OKPEMUX MAKOPUTAPHUX AKI[IOHEPIB YACTO CTOSITH BUIIIE
IHTEpECIB IepKaBHU. ..

Otxe, MOXkHa 3pOOMTH BHCHOBOK IMpO Te, IO B YKpaiHi Ha
3aKOHOJABYOMY piBHI B LIJIOMY MPOIMUCAHO CHUCTEMY 3aXOJIiB MPOTUJIIL
nocsiraHHsIM Ha MaitHo A'T. 3okpeMa BCTaHOBJIEHO, 1110 JEPKAaBHUN MEXaHi13M
3aXUCTy MOpaB aAKI[IOHEPIB BiJl MPOTUIIPABHUX MOCSITaHb MAa€ MICTUTH TPH
CKJIaJIOBi: 3aKOHOJIaBuy, CyJ0BY Ta opradizaiiiiny. [Ipote 6e3 B3aemoii ycix
BKA3aHUX CKJIQJ0BUX HE MOXJIMBO OJIEPXKATU TMO3UTUBHUM pe3yJbTaT y
00poThOI 13 «peaepammu». HeoOXiHO 3a3HAYUTH, IO MPU «PEUAEPCHKIN»
atani Ha AT akuioHepyu MOXYTh 3BEPHYTHUCH HE JIUIIE A0 OPraHiB JepKaBHOI
BJIQJM Ta Cyay, allé TaKoX JI0 I'poMaJCbkux opraHizauiid. IIpore koxeH
kepiBHUK AT TmNOBUHEH 3amo0irti «peujepCchbKuM» aTakaM IUISIXOM
CTBOPEHHSI HAJIAHOI CHUCTeMM 3axucTy iH(popmalii npo MiAIPUEMCTBO,
CIIpaBHOI BUIUIATH AaKI[IOHEpaM JAMBIAEH/IB, pOOOTH 3 aKIIOHEpaMH,
CIPSIMOBAHO1 Ha 30€PEKEHHS JIOBIPU 0 KEPIBHUIITBA, CTBOPEHHS YMOB, IO
NEPENIKOIKAIOTh MAacOBOMY CKYNOBYBAHHIO aKI[ii Ta MOHITOPUHTY
NOTOYHOI cuTyauii. Takox moTpidHo, MO0 akuioHepu OyJju 3alliKaBieH] Y
30€peKeHHI Ta  HEpO3roJiolieHHI  KoH(DigeHIidHOT iHdopMmamii Ta
koMmepiiiHoi Taemuuni AT. 3aiikaBieHHsS TOBUHHE 3a0e3leuyBaTUCS
MaXOPUTAPHUMU aKILIOHEpaMU YE€pE3 CBOEYACHE 1 MOBHE BUKOHAHHS CBOIX
3000B’s13aHb 13 BUIUIATH JUBINCHIB, IHPOPMYBaHHS aKIIOHEPIB MPO ycCi
BKJIUBI MOJIIT Ta pe3yJbTaT AisIbHOCTI AT, MakcuManbHOr0 3a0€3MeUYeHHs
paB MIHOpPUTApiiB y peanizailii npaB MIHOPUTAPiiB, 30KpemMa 1 Ha IPUAOAHHS
aKI1i O] yac JOJATKOBUX €MICIil TOIIO.

2.3. [IpaBoBuii pexuM MailHA AKUIOHEPHHMX TOBAPHCTB Ta MHOro
3aXHCT Bi/l NOCSATaHb

JloCHiKyrouM MNpaBOBUM PEXUM MaiiHa, HEOOXIJTHUM € 3’sICyBaHHS
3MICTYy TOHSTTS «IIPAaBOBUM peXUM». AHAI3 UBOrO MOHATTS, JA€ 3MOTY
BUSIBUTU CIeU(IKy TPaBOBOTO PEryJItOBaHHS MEBHOIO0 O00’€KTa YW BUAY
JSJIBHOCTI, JIO3BOJISIE CYAWTHM MOpO OaraTOMipHICTh, OararorpaHHICTh Ta
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00’€MHICTb TpaBa SIK IHCTUTYLIIHHOTO YTBOPEHHS, a TAKOX PO3rJIsiaTh HOTo
B JIMHaMIILI Ta (yHKI[IOHYBaHHI.

XapakTepucTUKa TOHSATTS «IMPAaBOBHM pEKHMM» HaBeJeHa B poOOTax
3HAYHO! KIJBKOCTI YKPaiHChbKHUX Ta 3apyOiKHUX BUEHUX 3 PIZHUX rajay3ei
npaBa Ta 1HIMX Hayk. He3Bakarouum Ha Te, 0 HAYKOBII JOCIIJIKYBaIu
MOHSTTS «MPABOBOT0 PEXKHUMY», iX TBEP/KEHHS MalOTh CHipHUN XapakTtep 1
MOTPEOYIOTh MOAANBIINX HAYKOBUX JOCIIIIKEHb.

JI.H. baxpax BuU3Haya€e MPaBOBUI PEXKUM SIK KOMIUIEKC CYCHUIbHUX
BIJIHOCUH MEBHOTO BUAY JISUIbHOCTI, 3aKPIMUICHUN IOPUANYHUMHA HOpMaMU 1
3a0€3MeYeHnid  CYKYNHICTIO  IOPUAMYHO-OpraHi3alifHuX 3aco0iB, 11O
3aIa€ThCsl  MapaMeTpaMM  TOJABIAHOrO poOJy: MO-NEpIIe, OCOOIUBOIO
CIEIIaIbHOI 3HAYUMICTIO CYCHIIbHUX BITHOCHUH, 1X CMCHU(GIYHUMHU LIISIMU
1 3aBJAaHHSAMM; MO-APYre, BUKOPUCTAHHSAM OCOOJMBUX MPUHLIMIIB, QOpM i
METOMAIB HISTILHOCTI, 110 BiI0OpaXkaroThbCsl B CUCTEMI IMpaB Ta 00OB’A3KIB
cy0’extiB [8,c.201]. MoxHa 4YacTKOBO HE€ IMOrOJUTHCH 13 Ha3BaHUM
aBTOPOM, OCKUIbKM BHU3HAYEHHS [MPABOBOIO PEXKUMY SIK KOMIUIEKCY
CYCHJIbHUX BIJIHOCUH BUpPa)KAa€ HE caMi BIJIHOCUHU, a OCOOIMBUM TOPSIOK 1X
MPaBOBOIO PETyJIFOBAHHSI.

3arajqoM KaTeropis «IpaBOBUM pexUM MalHa» 3HAXOJIUTHCS Y
IJIOLIMHI  BIUIMBY TOCHOJAPCHKO-IIPABOBOTO  PETYJIOBaHHS B  MEXax
MiATOPSAKYBAHHS TPABOBOMY TOCIOAAPCHKOMY TOPSAKY, TOOTO B MeXax
METOAY TOCHOJApChKOro  mpaBa. MeToa  rocnojapchbkoro  Impasa
XapaKTEPU3YEThCS CIPSIMOBAHICTIO HA MOEJIHAHHS MPUBATHUX 1 MyOJIIYHUX
IHTEpECIB, 0 BUPAXKAETHCI B MOEJHAHHI MPUBATHOMPABOBOTO 1 MyOJIIYHO-
NpaBOBOIO  PEryJIIOBAaHHA TIOCMOAAPCHKUX  BiAHOCHH. Sk 3a3Hauae
B.K. MamMyToB, HayKa rocrnoJapchbKoro mnpapa BiJMnoBiJadbHa 32 po3poOKy B
UJIOMY Teopil TMPaBOBOIO PETYJIOBAHHS TOCHOJAPCHKOI  MiSIIbHOCTI
[102, c. 210]. ¥V napyrii nojgoBuHi XX CTONITTS BUYCHUMHU-TOCIOAAPHUKAMU
(B.B. JlanteB, B.C. Maptem’snoB, [L.I.IloGipuenko, I'.B.IIpoHchKa,
B.C. Illlepbuna Tta iHmMMU) Oyno OOIPYHTOBAaHO BHKOPUCTAHHS B
rocrHoIapChbKO-TPABOBOMY PEryJIlOBaHHI pI3HUX METOJIB (000B’SI3KOBUX
MPUIIKCIB, y3roJKEHHs, pekoMeHaaliin) [98, c. 68; 248, c. 96-97]. Iliznime
I'.JI. 3HamMeHChbKHUIT  MO3HAYMUB  €JIEMEHT, 1O 3a0e3leuye MO€JIHAHHS
NPUBATHOMIPABOBOIO Ta ITyOJIIYHO-ITPABOBOIO PETYJIIOBAHHSA — CYCHUIbHUN
rocrnoJIapCbKuil MOpsAI0K — 1 JAaB (POPMYJIIOBAHHS €IUHOTO METONY, SIKUN
MOJISITa€ B PIBHOMY MIANOPSAAKYBaHHI BCiX CYO0’€KTIB TOCHOJaprOBaHHS
CYCHIJILBHOMY rocriojgapcbkomy nopsaky [73, c. 54; 105, ¢. 31]. B.B. Jlanten
BI/I3HAYaB, IO «IIOJOXKEHHA MPO PiBHE MIANOPSAKYBAHHI BCIX CyO’€KTIiB
roCroIapChKOro mpaBa CyCHijbHOMY TOCIOAAPCHKOMY TOPSAKY 3aCIyTOBYE
Ha TIATPUMKY, OJHAK BOHO MOXE PO3MIISAATUCS SIK NPUHIMN (OJM3bKUI 10
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NPUHLIMIY 3aKOHHOCTI), ajleé HE METOJl PEryJIOBaHHS TOCHOJAPChKUX
BigHocun»  [31,¢.30]. ¥V  jgochaipkeHHSX ~ OCTaHHBOIO  Mepioay
MiJIKPECTIOETHCS  BIAMIHHICTh ~OPUHLMUIYY 3aKOHHOCTI Ta HOPUHLHUITY
BEPXOBEHCTBA IpaBa Ta MpiopuTeT octaHHboro [49, c. 2]. C.M. I' pyaHulibka
nponoHye (OpPMYJIIOBAHHS €JIMHOIO METOJY TOCHOJAapChKOro MpaBa sIK
MeToay OallaHCy IHTEpECIB, IO J03BOJISIE 3HATH CYMHiBM, 30epirarouu
MoIepeHI HampaloBaHHs, 1 J0JaTKOBO BIJNOBIJAA€ HA NMUTAHHS, K MOXE
OyTu 3a0€3MeUeHO piBHE MiANOPSIAKYBAaHHS CYCHIJIBHOMY TOCHOAApPChKOMY
NOPSIIKY — 3@ JIONMOMOIOK TaKOro TMO€AHAHHS MPUBATHONPABOBOrO Ta
myOJIIYHO-MPABOBOI0 PETYJIOBAaHHS, sIKe 3a0e3reuye OajaHC IHTEPECIB SK
MPUBATHUX, TaK 1 MyOJIYHUX YYACHUKIB €KOHOMIYHUX BigHOCUH [48, c. 75-
771, [47, c. 129-130], [45 c. 393, 576].

B.M. I"'ailBOpOHCBHKHIA, B.I1. XKymmas, H.B. IToropenpka
BU3HAYAKOTh MPABOBUI PEKUM MailHa SIK YCTAHOBJICHHAM MPABOBUMU 3aCO0AMH
MOPSAJIOK 1 YMOBM Mpua0aHHs (MPUCBOEHHS) MalHa, 3A1MCHEHHST Cy0’ €eKTaMu
npaBa TMOBHOBAXEHb BOJIOJIHHS, KOPUCTYBAHHS Ta PO3MOPSHKEHHS HUM,
peanizarito (yHKIIM ynpaBiiHHS MaiHOM, a TaKOX IPABOBY HOI0 OXOPOHY
[32, c. 91].

Hocnimxytoun  kareropito  «mpaBoBuii  pexum»  C.C. AnekceeB
BU3HAYAE il SK TOPSAOK PETYJIOBaHHS, 110 BUPAXKAETHCS B KOMILIEKCI
MpaBOBUX 3ac00IB, SIKI XapaKTEPUBYIOTHCS OCOOJMBUM  IOEJHAHHIM
B3AaEMO/IIFOYUX MiXK COOO0IO 103BOJIIB, 3a00pOH, 3000B’13aHb, 1110 CTBOPIOIOTH
0CcOOJIUBY CIPSIMOBaHICTh perymoBanHsa [115, c. 185]. BapTo moroautuce 3
M.I. Mary3oBum Ta A.B. ManbkoMm, sIKi BA3BHAYAIOTh 1110 MPABOBHUI PEKUM —
1€ 30BCIM HE pe3yJIbTar, a CUCTEMa YMOB Ta METOAUK 3iHCHEHHS TPAaBOBOIO
pEryJItoBaHHs, BUBHAYEHUH MOPSIAOK Jii paBa, HEOOXITHUM JIJIs1 TOCATHEHHS
BianoBiaHux uiei [106, c. 20].

Y Opuanuniii eHUMKIONEAli MpPaBOBUHA pEXUM BU3HAYEHO SIK
0COOJIMBUI MpPaBOBUK MOPSAJOK, BCTAHOBJEHUW i1 MEeBHUX cdep
CYCHIJIbHUX BIJHOCUH YW CYCIUJIBCTBA B LUIOMY (IIPUKOPJOHHUN PEXKUM,
MUTHUM DPEXUM, PEXKUM Y MICUAX MO30aBJIEHHSA BOJI, MPABOBUU pEXKUM
3eMeNib 1 MaliHa, peXUM 3aKOHHOCTI Toio) [249, c. 44]. 3 aBTOpamwu, sKi
HaJaBajid 1€ BU3HAUYECHHS MOXHA TMOTOJUTUCH, MPOTE TaKe BU3HAYCHHS
MOHSATTS € JOCUTh IMPOKUM Ta B HbOMY HAJQHO 3arajbHy XapaKTEPUCTUKY
IIOHATTIO «IIPABOBUU PEKUM.

3araJbHUMHU O3HAaKaMU TMPABOBOTO PEXHUMY BBAXA€ThCS HASIBHICTD
BIIMOBIIHUX OOMEXeHb, 3a00poH abo minkr. IIpaBoBuii pexxum BUpaxkae
HEPO3PUBHUI 3B’S30K MPaBOBOi (HOPMHU 1 3MICTY PEryJbOBaHMX IPaBOM

BIJIHOCUH, XapaKTEPU3YETHCS y I[bOMY 3B’SI3Ky MOMEHTOM CTa0lJIbHOCTI
[249, c. 44].

92



P.H. I'aytieBa roJOBHUMU €JIEMEHTAMU CTPYKTYPHU MPABOBOT0O PEKUMY
Ha3uBae: OO €KT, CyO’€KTM TPaABOBIIHOCHUH, JUIsl SIKUX BCTAHOBJIEHO
MPAaBOBUM PEXUM, 3MICT iX mpaB, OOOB’SI3KIB, IHTEPECIB 1 CIOCOOM iX
3aificHeHHs [33, ¢. 28]. O0’€ekT, HA KU MOIIMPIOETHCS MPABOBUN PEKUM,
HAKJIaJ|a€ Ha HbOTO MEBHI XapaKTepHi TITILKK HOMY 0COOJIMBOCTI.

O.M. [Tamenko Ta B.C.IllepOuHa Bu3HAYaAIOTH MNPABOBUI PEXKUM
MaiiHa SK BCTAHOBJICHI MPaBOBMMH HOPMaMM CTPYKTypa MaifHa, MOpsJIOK
iloro mnpunbanHa ((popMmyBaHHS), BUKOPUCTAHHSA, ¥ BHOYTTA, a TaKOXK
3BEPHEHHS HAa HbOT'O CTATHEHb KpeauTopiB [118, c. 317; 245, c. 123].

B ropuanuHiii Hayui BUIUISAIOTH 3arajibHi O3HAKW, L0 IMPUTAMaHHI
OyJlb-IKOMY BHUJy MPABOBOTO PEXKUMY: MPABOBUM PEKUM BCTAHOBIIOETHCS
3aKOHOJIaBCTBOM Ta 3a0€3MEUY€ETHhCS JIEPIKABOIO;, € OCOOJIMBUM TMOPSIIKOM
NpaBOBOIO  PEryJIIOBaHHs;  3a0e3neuye  MPaBONOPSIOK  (HaJekKHE
(yHKIIIOHYBaHHS1) y MEBHIM cdepi MpaBOBIAHOCHUH; 3abe3reuye MEeBHUN
pIBEHb CHpUSIHHA a00 HECHPUSHHS JJIsl 3aJI0BOJICHHSI 1HTEpPECIB CyO’ €KTIB
BIJIMOBIIHUX BIAHOCUH, Ta CyCNUIbCTBA B IinoMy [242, c. 692]. [IpaBoBuii
PEXKUM MOXKE CTOCYBATUCS PIZHUX CyO’ €KTIB, 00 €KTIB 1 BITHOCUH Yy cdepi
roCro/IaprOBaHHS.

BianoBigHo /10 HaBEJEHUX O3HAK MOYXHA BU3HAYUTH MPABOBUN PEKUM
K OCOOJMBUM MOPSAIOK MPABOBOrO PEryIIOBAHHS, 10 BCTAHOBJIIOETHCS Ta
3a0€3Meuy€eThCsl JEPHKABOIO, MA€ HAa METI 3a0€3MEUYUTH MPABOMOPSJIOK Y
neBHI cdepl NpaBOBIIHOCUH, MEBHUN PIBEHb CIPUSHHS a00 HECTPUSHHS
JUIS. 3a7I0BOJICHHSI 1HTEpECIB CyO’€KTIB IIMX BiJHOCHMH Ta CYCHiJIbCTBA B
LJIOMY .

Ha ocHOBI mnpoBeneHOro aHalizy JIyMOK BYEHMX Ta JOBIJKOBOI
JiTEpaTypyu MOXKHA HAJATH y3arajilbHEHE BJIACHE CEMAHTUYHE BU3HAYEHHS
MOHATTS MPABOBOr0 PEKUMY MaiftHa cy0’€KTiB rOCIOIaprOBaHHs (HAa MPUKIIa/l
AT): ue BCTAaHOBJICHI MPABOBMMU HOPMAaMM MOPSIIOK 1 YMOBU NPUI0aHHS
(bopmyBaHHs) MaiHa, 3idCHEHHS Cy0’€KTaMHU IpaBa TOBHOBAXEHb
BOJIOJIIHHS, KOPUCTYBAHHS Ta PO3MOPSHKCHHS HUM, peamizailis (QyHKIii
yIPaBJIiHHS MAHOM, MOPSAOK 3BEPHEHHSI HA HHOTO CTATHEHHS KPEIUTOPIB
Ta 31MCHEHHS 3aXO0/1IB 1010 3aXUCTY.

C.H. I'pyanunbka 3a3Havae, 10 TOCHOJAPCHKO-IIPABOBA  Hayka
3aMOBHUJIA BUSHAYEHHSI CYTHOCTI MiANMPUEMCTBA HOTO XapaKTEPUCTUKOIO SIK
CaMOCTIMHOTO CcyO'€eKTa TIOCIHOJApOBaHHsS, SKWW  BOJIOJIE  IpaBaMu
IOpUIUYHOI ocodm [46, ¢.57].

[TpaBoBuii pexum MaiiHa Cy0’€KTIB rOCHOJIaPIOBAHHS BCTAHOBIIIOETHCS
I'K Ykpainu Ta iHIIMMU 3aKOHaMu. 30Kpema J10 CKiaay MakHa BXOJATh
OCHOBHI (hoHJIM, 0OOPOTHI 3aCO0M, KOINTH, TOBApH, IiHHI Mamepu TOIo. Y
cratti 139 I'K Ykpainu HajmaHo #ioro BU3HAYEHHs, HaBEJCHE Y poOOTI paHiliie
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[43]. ¥ LK VYkpainu, 30kpemMa y ctarti 190 MICTATbCA MOJOXKEHHS, SKi
BU3HAYAIOTh MaWHO SIK OKPEMY pid, CYKYIHICTh pE€Yeil, a TakoX MaiHOBI
npaBa 1 000B’SI3KM, OJIHAK JUJII BU3HAHHS [IUX 00’ €KTIB Pe€YaMH B PO3yMIiHHI
I'K Ykpainn HeoOXiJHO, 11100 BOHM BIJMOBIJAIM O3HAKaM, 3a3HAYEHUM B
yactuHi 1 crarti 139 T'K Vkpainu, a came: mMaiau BapTiCHE BU3HAYEHHS;
BUPOOJSUIMCST YW BUKOPUCTOBYBAJIMCA Y  JISUIBHOCTI  CyO’€KTIB
rocrnojilaproBaHHs;  BigoOpaxkaimvdcs B OajaHcl 1UX  Ccy0’ekTiB  abo
BpPaxOBYBAJIKCA B IHILIMX BCTAHOBJIEHUX 3aKOHOM (hopMax OOJiKy MaiiHa 1uX
cy0’ekTiB [232].

Bianosimno g0 crarri 86 I'K Ykpainu, BkjiIagaMu Yy4YacHUKIB Ta
3aCHOBHUKIB rOCIOAAPCHKOr0 TOBAPUCTBA MOXKYTh OyTH OYyJIMHKH, CIIOPY U,
oOJIalHAHHSI Ta IHINI MarepiajibHl I[IHHOCTI, I[iHHI Tanepu, MpaBa
KOPUCTYBaHHSI 3€MJICIO, BOJIO0 Ta IHIIMMU NPUPOJHUMU PECypCaMu,
OyJIMHKaMu, CIOpYyJaMHd, a TakKOX IHII MaiHOBI TmpaBa (BKJIIOYAKOUU
MafHOBI TpaBa Ha O0’€KTH IHTEJEKTYaJIbHOI BJIACHOCTI), KOIITH, B TOMY
YHUCIIl B IHO3eMHIH BamoTi [43].

Bignosiano go crarti 11 3V «lIpo AT», omnara BapTOCTI aKkilii, 110
PO3MILYIOThCS MMij 4yac 3acHyBaHHS AT, Moxe 3/11MCHIOBATUCS TPOILIOBUMHU
KOILITAaMH, IIIHHUMHU manepamu (KpiM OOproBUxX e€MiCiHHUX LIHHUX TNarepis,
EMITEHTOM SIKUX € 3aCHOBHHK, Ta BEKCEJiB), MAaifHOM 1 MAaiHOBUMM TTpaBaMH,
HEMAaTepiaJbHUMU aKTUBAMU, 110 MAKOTh IPOIIOBY OLIHKY [135].

BignoBigno nmo crarti 11 3akony VYkpainu «IIpo ynpaBiiHHA
00’€KTaMu J€p>KaBHOI BJIACHOCTI», KOPMOPATHMBHI TMpaBa JEp>KaBU HE
MOXXYTh TepeaaBaTUCs TOCMOAAPCHKUM TOBAapuCTBaM i (OpMyBaHHS iX
CTaTYTHUX KamiTaaiB, KpiM mepenayi 10 CTaTyTHMX KamiTalliB JIEpKaBHUX
AT Ta nep>kaBHUX XOJJIMHTOBUX KoMmaHii [170].

HemarepiaJibHMii aKTUB — 1€ HEMOHETAPHUN aKTHUB, SKUWA HE Mae
MmarepiaabHoi (popmu, Moxke OyTu ineHTudikoBaHui [126]. MarepianbHe
MalHO 1 HEMOHETapHI aKTUBU 3 TPUBAJIMM CTPOKOM EKCILTyaTalii CKJIaJatoTh
MaiiHOBY OcHOBY rocnojaproBanHs AT. HaituacTime came OCHOBHI 3aco0H i
MPaBO HA HEMATEPiAIbHI AKTUBU CTAIOTh 00’ €KTOM IMOCSITaHHS.

B.B. Pe3nikoBa po3’gcHIO€, [0 HEMATEPialbHUMU AKTUBAMHU MOXYTb
OyTu: [ijoBa pemyTallis, IUIOBI 3B’SI3KM, TPYJAOBa Y4YacTh, OO €KTH,
IHTeNIeKTyaIbHOI BJIaCHOCTI Ta iHmmi [176, c. 128].

3anexHo Bia €KOHOMIYHOi (opmu, skoi HaOyBae MalHO y MpOIIECi
311ACHEHHS TOCHOIAPChKOI AiSJILHOCTI, y T.4. 1 AT, MaiitHOB1 LIIHHOCTI MOXYTh
HaJIe)KaTH 40 OCHOBHMX (DOHIIB, 000POTHMX 3aC001B, KOIITIB, TOBAPIB.

BignoBigHo no nyHkty 14.1.138. crarti 14 IlomaTtkoBoro Kojaekcy
VYKkpainu, OCHOBHI 3aco0M — MarepiajibHI aKTUBH, Y TOMY 4YHCIl 3amacu
KOPUCHUX KOMAJWH HAJaHUX Y KOPUCTYBAHHS IUISHOK HaAp (KpiM BapTOCTI
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3€MJIl, HE3aBEPUICHUX KamiTaJlbHUX 1HBECTUIIIA, aBTOMOOUIBHUX JOPIr
3araJibHOTO KOPUCTYBaHHS, 010110T€UHUX 1 apXiBHUX (DOHIIB, MATEpiaIbHUX
aKTUBIB, BapTicTh skux He mnepeBuinrye 6000 rpuBeHb, HEBHUPOOHHUMX
OCHOBHMX 3ac00iB 1 HeMmaTepiaJilbHUX aKTHUBIB), 10 NPU3HAYAIOTHCS
MJIATHUKOM TMOJATKy JJIsI BUKOPUCTAHHS Y TOCHOJAPChKIA JisIBHOCTI
IJIJATHUKA TOJATKY, BapTicTh sikux mnepeunrye 6000 rpuBeHb 1 MOCTYIOBO
3MEHINYETHCS Y 3B 3Ky 3 (hi3mdHNM a00 MOpaIbHUM 3HOCOM Ta OYiKyBaHUMA
CTPOK KOPHMCHOTO BUKOPUCTAHHS (EKCIuTyartallii) sSIkuX 3 JaTh BBEICHHS B
€KCIUTyaTalll0 CTAaHOBUTH MOHAJA OJUH piK (a00 omepauiiHUN LUK, SKIIO
BiH joBiui 3a pik) [123]. 3rigHo 3 yactuHoro 3 crarti 139 I'K Vkpainu, 1o
OCHOBHUX (POHJIIB BUPOOHUYOTO 1 HEBUPOOHUYOIO MPU3HAYECHHS BIAHOCSATH
OyJIMHKH, CIOPYAM, MAIIWHW Ta YCTATKyBaHHs, OOJaHAHHS, IHCTPYMEHT,
BUPOOHWYMI IHBEHTAp 1 MPWIAIs, TOCIOIAPChKUIM IHBEHTap Ta iHIIE MAaHO
TPUBAJIOTO0 BUKOPUCTAHHS, IO BIJHECEHO 3aKOHOJABCTBOM JI0 OCHOBHHX
donmis [43].

OO0OpOTHI aKTUBM — TpOIIl Ta iX EKBIBAJIEHTH, IO HE OOMEXKEHI Y
BUKOPUCTAHHI, a TaKOX 1HII aKTWUBHW, MPU3HAYCHI JJIs peaizailii 4u
CIOKMBAHHS TPOTATOM OMNEPAIIHOrO IUKIY YW TPOTITOM JBaHAAIATH
MicsIiB 3 AaTu OanaHcy (MyHKT 3 HalioHalIbHOTO MOJIOKEHHS (CTaHAapTYy)
Ooyxrantepcbkoro o0isiky 1 «3aranbHi BUMOTrM 10 (hiHAHCOBOI 3BITHOCTI»)
[157].

Bignosigno g0 crarri 139 I'K Vkpainu, 10 MaiiHa cy0’€eKTiB
rOCIOJAPIOBAHHS TaKOX HAJEKaTh KOIUTH — TPOIIl y HallOHAJIBHIA Ta
1HO3eMHIN BaIOTI; TOBApM — BHPOOJICHA MPOAYKIS (TOBApHI 3amacu),
BMKOHAH1 poOOTH Ta MOCIYTH; LIHHI ANEpH, 1110 € 0COOJMBUM BUIOM MaiiHa
cy0’€KTIB rocrnoIaprOBaHHS.

Crarra 140 I'K Ykpainu Ha3uBae OCHOBHI JKepena (hopMyBaHHS MaitHa
Cy0’€KTIB TOCHOJAPIOBaHHS, 30KpEMa, TPOIIOBI Ta MarepiajibHI BHECKHU
3aCHOBHUKIB; JOXOAM Bij peanizailii npoaykuii (po0iT, mocayr); 10X0au Bij
IIHHUX TanepiB; KamiTajabHI BKJIaA€HHA 1 JoTamlii 3 OOJKETIB;
HAIXOJKEHHA BiJg mnpoAaxy (31aui B OpeHAy) MaWHOBUX OO €KTIB
(koMIuiekciB) Tomio. I'pomoBi Ta wmaTepiajbHI BHECKM 3aCHOBHUKIB €
JoKepenoM  (popMyBaHHsS CTaTyTHOTO KarliTaly TroCHOAapChbKUX TOBApPUCTB
(ctarTa 86 I'K Ykpainu) Ha cTajii 3acHyBaHHs 1UX cy0’ekTiB [244, c. 171-
172].

KaniTtanbHi BKJIaJIeHHST IOAUISIIOTh HA JEp>KaBHI 1 HeaepxkaBHi. JlepxkaBHi
— 1€ IHBECTHLIII, K1 HAIAIOTh 13 JIEPAKABHOTO OIOJDKETY, IEPAKABHUX MiIPUEMCTB
Ta MICIIEBOIO OFOKETY JJIs BiTHOBIIEHHS OCHOBHUX (hoHMIiB. HeneprkaBHi — 11e
IHBECTHIIIi, SKI HAIAIOTh IHBECTOPH 13 HEAEpkKaBHUMHU (DOpMaMu BIIACHOCTI.
Kpeautu OaHKiB Ta I1HIIMX KPEAUTOPIB — 1€ KOIITHU Ta MaTepialibHi
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HIHHOCTI, $IKi HaJarThCcsl y KopucTyBaHHsI AT Ha BU3HAYeHU CTPOK Ta Mij
MPOLICHT.

be3zonnaTHi Ta OsiarojiiiHi BHECKH, MOKEPTBYBAHHS OpraHizamiil Ta
IpPOMaJIIH CKJIaJal0Th HE3HAYHE 3a Po3MIpoM Jpkepesao (opMyBaHHS MaliHa
cy0’ekTiB rocniogaproBanus [74, c. 162-163].

Ha wnamy naymky, y BHUNAAKy BHUKOHAaHHS TnieBHUM AT
3araJlbHOJIEP)KaBHUX 3aBJlaHb MOXHA 3 OOKy Jep)KaBU CTUMYJIIOBATU
pI3HUMM cIroco0aMMu TpUBATHUX OCIO Ta HeAEp)KaBHI opraHizaiii s
BKJIQJIaHHS KOIUTIB y JisIbHICTE AT, IUISIXOM BCTAaHOBIICHHS 3MEHIIECHOT
CTaBKM MOJATKy a00 K Ha/JaBaTH MEBHI JOTalli aKilioHepaM MPONOPLiAHO iX
BHECKY VY JisUIbHICTH Takux AT. MoxinBo, HEOOXiTHO BCTAHOBUTH Ta
po3pobutu mporpamy cmiBpiHancyBanHs AT mnpuBatHUMH ocoOamu,
HEJEP)KaBHUMM OpTaHi3ailisiMd Ta BUJIJIECHHSA KOIITIB Ha (iHAHCYBaHHS 3
JEPHKABHOTO OFOJIKETY.

CrnipinancyBanHs JisibHOCTI AT Ta BKJIaJIGHHs] KOIITIB Y CTaTyTHUMN
KamiTan  Jep’KaBolo, NpPUBAaTHUMM  oco0aMM Ta  HEACpP)KaBHUMU
opratizamissMu € HeoOXigHuM. [IpomopuiifHO 3pOCTaHHIO  PO3MIpy
CTATyTHOI'O KamiTajqy 3MEHIIYEThCS KIIBKICTh MNOTEHUIMHUX «PEUaAepiBy,
aJ)ke BCTAaHOBUTH KOHTposib Hajg AT 13 0OararoMiJbOHHUM CTaTyTHUM
KamiTanaoM JIpioHOMY «pehaepy» Oyie MPaKTUYHO HEMOKJIIMBO.

«Pelinepr» nepeBa¥HO MOCATAIOTH HA CEPEAHI Ta MaJll MiJIPUEMCTRBA,
SKi HE MAIOTh THUX MOXJIMBOCTEH JIsl 3aXUCTY BiJ| HEAPYX HIX MOTJIMHAHbB,
0 ICHYIOTh Y BEJIMKUX (PIHAHCOBO-NIPOMHUCIOBUX TpyNax Ta BEIMKHUX
XOJIIMHIOBUX KoMIaHisix. Lle mpu3BOaUTH 10 3HMIKEHHS MPOIYKTHBHOCTI
MNiNIPUEMCTB Ta TMOTIPIICHHS IHBECTULIMHOrO KJIIMary B  YKpaiHi
[211,c. 117].

BinnoigHo 1o yactunu 1 crarri 133 I'K Ykpainu, 0oCHOBOIO MpaBOBOIO
pexuMy MaiiHa CyO’€KTIB TOCMOJaproBaHHs, Ha sKiii Oa3zyeTbcs ix
rocroJapchbka AisUIbHICTh € MPaBO BJIACHOCTI, @ TAKOX PEYOBI IpaBa ocid, sKi
HE € BJIACHUKaMH, — MPaBO T'OCIOJAPCHKOTO BiJlaHHS, MPABO OINEPATUBHOIO
YIPABJIIHHS 1 IPABO ONEPATUBHOTO BUKOPUCTAHHS MaiiHa.

[TpaBo onepaTuBHOrO BUKOpUCTaHHA MaiiHa y 2005 polli BUKITIOUWIH 13
'K Ykpainu. byjio BUKITIOUEHO MOKIIMBICTh, 3a3HaY€Hy y YacTuHi 1, 3 crarri
133 T'K Ykpainu, y BiIOKpEMJIEHUX MiIpOo3aiIiB (0€3 cTrarycy HOpUIAYHOL
0CcO0M) 311MCHIOBATH CBOIO JISJIbHICT HA MPaBl ONEPATUBHOTO BUKOPUCTAHHS
MaiiHa. Takox BukmoumiIM ctartio 138 mig HaszBowo «IIpaBo omnepaTuBHOrO
BUKOPUCTAHHS MaifiHa», Ha MiJCTaBl $KOi OyJia BCTAHOBJIEHA MOKJIMBICTb
BIJIOKPEMJICHOMY TTiJIPO3/iTy BUKOPUCTOBYBATH HAJIaHE IOMY MaliHO Ha Ipasi
OTEepaTUBHOTO BUKOPUCTAHHS MaitHa. Ha Hairy xymKy, 11€ HEBIpHO, OCKIJIbKU
BKa3aHI HOPMM 3HAYHO CHPONIYBAJIM TNPOLEAYPY BHUKOPUCTAHHA MaiiHa
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BIJIOKDEMJICHUMM  MiAPO3AUIaMH. 30KpPEMA, BKa3zaHl MiAPO3AUIA  MOIJIH
3/IICHIOBATH CBOIO JIISILHICTH HA MPaBi OMEPATUBHOIO BUKOPUCTAHHS MaiiHa
(6e3 crarycy IOpUIMYHOL 0CO0N).

BinnoigHo 1o crarti 134 I'K Ykpainu, npaBo BIaCHOCTI € OCHOBHUM
peYoBUM TIpaBOM Yy cdepi ToCnoJIapioBaHHs, 3MICT SKOTO CKJIaJalo0Th
MOBHOBA)XXEHHS (MpaBa) BJACHUKA IOAO BOJIOJAIHHS, KOPHUCTYBaHHS 1
PO3MOPSATKEHH HAICKHUM HOMY MAMHOM MpU 3AIMCHEHHI TOCHOAAPCHKOT
TistmbHOCTI [43].

Opniero 13 (GopM IPaBOBOTO PEKMMY MaiiHa € MPABO T'OCIOAAPCHKOTO
BiJlaHHS, Ha OCHOBI sikoro AT sk cyO0’€KT MIJNPUEMHUIITBA BOJIOJIIE,
KOPUCTYETHCS 1 PO3MOPAKAETBCA MaHOM, 3aKpIiIICHUM 3a HUM
BJIACHUKOM, 3 OOMEXEHHSIM IPABOMOYHOCTI PO3MOPSKEHHSI 010
OKpEeMHUX BHUJIIB MaiiHa 3a 3roJior0 BJIaCHUKA. BiacHuk maitHa, 3aKkpirjieHoro 3a
Cy0’€KTOM TOCHOJApIOBaHHA, 3/A1MCHIOE KOHTPOJb 32 BUKOPUCTAHHSIM Ta
30€peKEHHSAM  HAJIe)KHOro  MoMy  MailHa  camocTiiHO abo  yepes
YHNOBHOB)XCHUM HUM OpraH, HE BTPYYalOUMCh B ONEPATUBHO-TOCIOAAPCHKY
JUSITBHICTD TIIMPUEMCTBA.

O.M. BiHHUK BKa3ye, 10 MPABO I'OCIOAaPChbKOTO BiJJaHHS MOPIBHSIHO 3
NpaBOM BJIACHOCTI € OuIbll OOMEXEeHUM 1 mnependavyae MOXKIMBICTh
BOJIOJIIHHS, KOPUCTYBAHHS 1 PO3MOPSKEHHSA 3aKpIMUIEHUM Ha I[OMY
MpaBOBOMY THUTYJI MaWHOM Ha po3cya CcyO0’e€KTa 1bOTro IIpaBa
(miampueMcTBa), aje B MeXKaxX 3aKOHY 1 3aTBEP/I)KEHOTO BJIACHUKOM MaitHa
craryty nianpueMctBa. Cy0’eKT mpaBa rocrnoapchbKoro BijJiaHHS 3a CBOIMU
3000B’sI3aHHSAMHM BIJINIOBiJa€ yCiM MaiHOM, IO 3aKpiIlJIeHE 3a HHUM Ha
bOMY MpPAaBOBOMY pEXHUMIi, 1 Moxe OyTu cyO’exktom OankpyTcTBa. Ha
TaKOMY TIPaBOBOMY TUTYJlI MaWHO 3aKpIIUIIOETHCS 3a: JIep’KaBHUMU
(uactuna 3 crarti 73, crarta 74 'K Ykpainu) Ta KOMyHaIbHUMH (4acTUHA
3 crarti 78 T'K VYkpainu) yHITaQpHUMM MOiAOPUEMCTBAMH, 1O JIIOTh 3
METOIO OTPUMAaHHS npudyTKY; YHITapHUMU KOMEPUIMHUMHU
MIANPUEMCTBAMH, IO CTBOPIOKOTHCSA TOCHOJAPCHKUMHU TOBAPUCTBAMU,
KOOINEepaTUBaMM, TPOMAJCHKMMU Ta  PEJIITiHHUMH  OpraHizauismu,
rpomagsgHamMu [29,c. 154]. 1 came Ha ocCHOBI mpaBa BjacHOCTI abo
rocnoJapChbKOro  BiJaHHS  MO’KE 3J1HCHIOBATHCS  MiANPUEMHUIIbKA
rocnojgapcbka AisiibHICTs  AT. BinmoBinmHo, m0paBo OMNEPATUBHOrO
yIpaBJIiHHS HE Ma€ BiTHOMEHHS 10 AT.

Craryc ropunuHoi ocoou, skuM HajuieHe AT, 103Bosise HOMy HE JuIIe
3aKpINUTH 32 CO00K0 MaHO 3ac00aMM OyXTalTEPCHKOro O0JIIKY 1 THM caMUM
BIJIOKPEMUTH MOTO BiJl MaifHa 1HIINX Cy0’€KTIB rOCMOAaplOBAaHHS, BIACHUKA
TOILIO, aJI€ 1 HECTH BIATOBIAANBHICTh 32 CBOIMM 3000B’ I3aHHAMM 3aKPIIlJICHUM
3a HUM MaiHOM, 3BEpTATUCA 0 CYAY 3a 3aXHCTOM MOPYILIEHUX MaWHOBUX
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paB, B TOMY YKCJIi 1 B TOMY BHUITQJIKY, KOJIM TaKe MOPYLIEHHS MaJl0 MICIIE 3
OOKY BJIACHHUKA.

B.C. lllepOuHa BHU3Ha4a€e MpaBO TOCHOJAPCHKOrO BiJIaHHS SIK MPaBO
IOPUIUYHUX 0Ci0, 10 3AIMCHIOIOTh MIAMPUEMHUIIBKY TOCIHOJAPCHKY
JiSUIBHICTB, TOOTO € Ccy0’€KTamMu MIANPUEMHMIITBA, IOXIJAHE BIiJ MpaBa
BJIACHOCTI, 3 OOMEXKEHHSIM TOBHOBAXXEHHSI PO3IMOPAKEHHI OKPEMUMU
BUJAMM MaiiHa 3rojor0 BiacHuka [244, ¢.167]. 3 muM aBTOpoM BapToO
MOTOJUTUCH, TIPOTE JaHE BU3HAYEHHs OYJIO HAJlaHE y 3arajilbHOMYy BUIJISIL,
TOJ1 SIK HAC Oy IyTh LIIKABUTU OCOOJIUBOCTI rocnoaproBanHs AT.

['ocnomapceka AiSUIBHICTD TAKOX MOXKE 3JIMCHIOBATUCS Ha OCHOBI
IHIIMX PeYyoBUX MNpaB (MpaBa BOJIOAIHHS, TPpaBa KOPUCTYBAHHS).

[IutanHs moao kKopuctyBaHHda MaiHOM B AT, 30kpema mono
YKJIQJEHHA JIOTOBOPY IMOTEKH, OPEHAM Ta CEPBITYTY PEryJIIOIOThCS
LK VYkpainu. Bapto 3a3Hauuty, 1o Mpu mnepeiadi MaiHa 3a JOrOBOPOM
IMTOTEKU, OPEH/IA Ta YKJIAJICHHS CEPBITYTY HA 3aKOHHHUX ITiJICTABAX, PIBHO SIK
YKJIQJJaHH JIOTOBOPY JII3MHIY UM KOHIIECIT YCKJIQJHUTh 3aXOIUICHHS MaiiHa
AT.

Crarta 55 I'K Ykpainu Bu3Hauae, 110 OJHIEKD 3 O3HAK CyO’€KTa
rOCIOJAPIOBAaHHS € HAsBHICTh BIJJOKpEMJIEHOr0 MaiHa. BimokpemiieHi
MipO3AUIM TOCIOAAPCHKUX OpraHizailiii He € BJIaCHUKaMHU MaiiHa, sike OyJio
nepenaHo iM  rocnojapcbkMMu — opradizaumisiMd.  Jlo 1mporo  mairiHa
3aCTOCOBYETHCS MpaBO rocnojapcbkoro BiganHs (ctattsa 136 'K Ykpainn),
npaBo onepatuBHoro ymnpasiiHHs (crarts 137 'K Ykpainu). MaitHo Takox
MOke OyTH TMEpPEJaHO BIJOKPEMJIEHUM MIAPO3JLJIaM B OpPEHIy a00 JI3WHT
(crarti 283-292 TI'K Vkpainu). Bianosigno no crarrti 283 I'K Ykpainu y
KOPUCTYBaHHS 3a JJOTOBOPOM OPEH/AU MEPENAETHCS 1HAUBIAYaTbHO BU3HAUYECHE
MaiiHO BUPOOHUYO-TEXHIYHOTO MpHU3HAYEHHS (A00 UUIICHUI MailHOBUIA
KOMIIJIEKC), 1110 HE BTpaya€ y MpolEeCi BUKOPUCTAHHS CBOET CIIOKUBYOT SIKOCTI
(HecnoxkuBHa pid). OO’€KTOM OpeHAM MOXKYTh OyTH: JEpXaBHI Ta
KOMYHAaJIbHI MIMPUEMCTBA 200 1X CTPYKTYPHI MiAPO3AIIH K IITICHI MaitHOBI
KOMIUIEKCH, TOOTO TOCHOAAapChKi OO0 €KTHM 13 3aBEPUICHUM IUKJIOM
BUPOOHUIITBA TPOAYKIii (poOIT, MOCHYTr), BIJIOKPEMJIEHOI 3EMETLHOIO
JTUISHKOKO, Ha SKIA pO3MIIIEHUM 00’€KT, Ta aBTOHOMHUMM 1HXEHEPHUMM
KOMYHIKaIISIMU 1 CUCTEMOIO €HEProNnocTayaHHs; HepyXoMe MaitHo (OymiBi,
CIIOPY/IU, MPUMIIIEHHS) Ta 1HIIE OKPEME IHJIMUBIAyaJbHO BU3HAYEHE MAHO
BUPOOHUYO-TEXHIYHOTO  MPU3HAYEHHS, IO  HAJEXKUTh  Cy0 €KTaMm
rocrnojaproBanss. 3riiHo 3 3akoHoM Ykpainu «IIpo opeHay nepxaBHOro Ta
KOMYHAJIbHOTO MaifHa», 00’€KTaMu OpEeHAU MOXKE OyTH TaKOX MaMHO, IO
HE YBIMIIIO 10 CTAaTyTHUX KaIiTajiB rOCMOIAPChKUX TOBAPUCTB, CTBOPEHUX
y Tpolieci mpuBaTu3ailii (Koprnoparusaiiii).
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MaiiHo Takox Moxe Oytu nepeaaHo Big AT g0 HOro BiIOKpEMIIEHUX
OiAPO3NIIIB Yy JI3UHI. 3aBIsku Tmepenadi y mi3uHr wmaiiHa AT Moxke
3axXMIIATUCA BIJl «peuaepiB», ki HE OyJayTh MaTh NPaBOBUX MIJCTaB JJIs
3axoryieHHs. [IpoTe y BUMaaKy, SKIIO JII3UHTOMABEID - «PEHIep», TO MOXKE
HABMaKW — 00’ €KT JII3UHTY BUCTYNATHME MPUBOJIOM JIO0 3aXOIUICHHS 1HIIOTO
MaiiHa a00 BCTAHOBJICHHS KOHTPOJIIO HaJ CTPYKTYPHUMHU MMiAPO3JLJIaMHU Ta
camuM AT. 3a ¢dopmoro 3IIMCHEHHS JI3UHT MOXE OYyTH 3BOPOTHHM,
nailoBuM, MDKHApOJAHMM Toulo. IIpyM ocTaHHbOMY MaillHO YM IUIATeX1
MIepETUHAIOTH JiepKaBHI KopaoHU [244, ¢. 167]. Uepes 3acToCyBaHHS PI3HUX
BUIiB i3uHry AT Moxe 3axuinarvcsd BiJ «peaepcbkux» HamaaiB. Tak,
akuo AT mepenactb MallHO 3a JIOrOBOPOM MNAMOBOr0 Ta MIXKHAPOIHOIO
JTI3UHTY, TO «peiaepam» Oyae CKIIaAHIIIEe CKOITH MOCSITaHHS HAa HbOTO Ta
NOPYILIUTH 3aKOHHI MpaBa BJIACHUKIB MaifHa. Tak camo, y BUMAAKY B3SITTS
maitHa AT y KoMmepliiiHy KOHIIECII0 Ha 3aKOHHMX IIJICTaBax TaKOX
YCKJIQIHUTh 3A1MCHEHHS «PEUIEPCHKOTO» HaMay.

B Vkpaini aie HactynHa kiacudikanis GopM BJIaCHOCTI: NMpPUBATHA
BJIACHICTh, JI€pKaBHA KOpIIOpaTMBHA BJIACHICTh, JEprKaBHA BIIACHICTb,
KOMYyHaJIbHa BJIACHICTh Ta KOMYHaJIbHa KOPIIOPAaTUBHA BIACHICTb.

Jlep:kaBHY KOPHOpPATUBHY BJACHICTh Ta KOMYHaJbHY KOPHOPATHUBHY
BJIACHICTh BU3HAYAIOTH I0JI0 MaifHa Cy0’€KTIB, Y CTaTyTHOMY KaliTall sSIKHX
yacTKa JIEp)KaBHOI YM KOMYHAIbHOI BJIACHOCTI TMEPEBUIINYE I SATACCAT
BIJICOTKIB YA CTAaHOBUTH BEJIMYHUHY, sika 3a0e3reuye BiJMOBIIHAM OpraHam
JEP>KAaBHOTO  yIpaBJliHHS a00  MICIIEBOTO  CAMOBpsIAyBaHHS  MPABO
BUPIIIAIIHOTO BIUIMBY HA FOCMOJAAPCHKY MISUIbHICTh IUX CyO’ €KTIB.

[TopylIHMKY MOCATAIOTh HA MAHHO, YaCTO HE 3BEPTAIOUU YBAaru Ha MOro
dbopmy BiacHocTi. Ile BinOyBaeThcss yepe3 caadKiCTh 1 KOPYIIIHHICTD, 1110
ICHy€e Ha pi3HMX pIBHSIX BHUKOHABYOi 1 CyJ0BOi Biagu. «PeiaepcTtBo» €
CKJIQJHAM 1 KOMILJIEKCHUM SIBUILEM 1 B OUIbLIIA Mipl CHOpPSMOBAaHE Ha
npotunpaBHe 3axomieHHs akuii AT. «PeinepctBo» mocrtiitHo HalyBae
HOBUX (opM. [lpu 3ailicHeHHI «peraepCchbKUX» omeparliii «3arapOHUKI»
BUKOPUCTOBYIOTh PI3HOMAHITHI I1HCTPYMEHTH. Y 3B’SI3Ky 13 MOCTIMHUM
BJIOCKOHAJIEHHAM CIIOCO0IB 3axorieHHs1 MaiiHa AT, BaXKO po3poOUTH €ITUHY
CHUCTEMY 3aXHUCTy. TOMy OJHHUM 13 A1€BUX 3aCO0IB 3aXUCTY € 3aCTOCYBaHHS
Pi3HUX 3aXO0/IiB, OCOOJIMBO 1100 YHEMOXIUBUTU «peiiepcbky» aTtaky Ha AT
1o Toro, sik AT Oyae 3aBnaHo 30MTKIB BHACTIOK MOCSTaHHS.

HayxkoBiii po3pi3HstOTE cIOCOOM 3/IIMCHEHHS «PEUAEPCHKUX» ONeEpalii
32 JBOMa OCHOBHMMHM (oOpMamMu: YMOBHO 3aKOHHOKO ¥  yYMOBHO
MPOTHU3aKOHHOW. JIpyri 1moB’si3aHl 31 CKOEHHSM 3JIOYMHIB 1 B 3arajbHUX
pucax posrsgandcs y po6oti. Tomy Ounblie yBaru cCiiji HPUIUIUMTH
PO3IJIsily YMOBHO 3aKOHHUX (pOpM Ta criocobaM 60poThOH 13 HUMU:

99



1. 3axonnennss AT yepe3 akiioHepHuid Kamitajl. [Ilpy boMy OCHOBHUM
3aBJAHHSAM ISl «pEeuiepiB» € — KOHCOJiJalisl K MiHIMyM KOHTPOJBHOIO
nakety akuii. Jlns cKynoByBaHHSI akilii BUKOPHUCTOBYIOTh TaKi METOJU:
CTBOPEHHSI KOH(DJIIKTY MK akillOHepaMH; BUTICHEHHS JApIOHUX aKI[iOHEPiB;
OJIOKYBaHHS TIAKETy aKiliii; BHECEHHs 3MiH /0 CTaTyTy, sIKI HEOOXiJHI s
«peuepiB»; MaHIMyJISIIIT 3 PEECTPOM AaKI[IOHEPIB; «3aMiHA» HOMIHAJIBHUX
aKI[IOHEPIB 1 OpraHiB yOpaBJliHHA. 3aXOMJICHHS Yepe3 aKILIOHEPHUM KamiTal
CBIIUUTH TIPO TE, W0 BIH CHUJIBHO PO3MOPOIIEHUM ab0 HEJOCTATHHO
KOHTPOJIIOEThCA. «Pelijiepn» CKYMOBYIOTh aKIlii y MIHOPUTAPHUX aKI[IOHEPIB
(mpuonm3no 10-15 % akuiii). BignoBigHo 10 nyHKTY 4 yactuHu 1 crarti 47
3V «IIpo AT» [135], nozaueproBi 3arayiibHi 300pu AT CKIMKaIOTHCA
HarJIsiI0BOI0 PaJiol0: Ha BUMOTY aKI[IOHEPIB, SIKI HA JIEHb MOJIAHHS BUMOTHU
CykynHo € BiacHukamu 10 % 1 Oinplue nmpocTux akiiii toBapuctBa. Ha
3arajibHuX 300pax BUPILIYIOTh NMUTAaHHA Npo 3MiHYy KepiBHulTBa AT. Sk
3a3HAYANIOCs, «peUaepu» MEPEBAKHO CKYIMOBYIOTh aKIl Y MIHOPUTAPHUX
aKI[IOHEPiB, MPOIOHYIOThH iM I[iHY, BUILY 3a HOMiHalbHY. He3axarouu Ha
T€, 110 L[IHA € MEHILOK BiJl peaJIbHOI 1[IHU, aKI[IOHEPH MPOJAOTh CBOI aKIIii.
[{e cnpuuunHsie HEIOBIpa 10 KEPIBHUIITBA, HEMOXJIMBICTh Y MOBHOMY 00CS31
peanizyBaTu HEMaiHOBI MpaBa (MpaBa y4yacTi B yNpaBJiiHHI) Ta MalHOBI
npaBa (IpaBo BUKYIY iX aKIliif).

O.A. benikoB 3a3Hauae, Mo «peugep» He 3moxke arakyBatu AT,
NEPEKYINOBYIOUM aKllii B MIHOPUTAPHUX AKIIIOHEPIB, SIKIIO HOTO BJIACHUKU
koHcosiayBanu 80-100 % akiiii. HasiBHICTH KOpIOpPATUBHOIO CHOpPY — 1I€
BCE, 110 MOTPIOHO BMIJIOMY peiifiepy i BTUICHHS CBOIX IIJIaHIB 3aXOIICHHS
[15,c. 105].

L.I'. AHnpyilleHKO BKa3zye, MO0 3 METOK 3amoOiraHHs 3/1MCHEHHIO
HEJIPY>KHBOT'O MOTJIMHAHHS TA 3JIUTTA MIANPUEMCTB, 3aCHOBHUKAM HEOOX1HO
CTBOPUTH YMOBH, IO MEPEIIKOJKAIOTh MACOBOMY CKYNOBYBAHHIO aKIii.
OCHOBHI 3aX0Jld TOBHMHHI OyTH CKOHILIEHTPOBAHI HAa CKYMNOBYBaHHI YacTOK,
0 HAJIC)KaTh MIHOPUTApPHUM aKIliOHEpaM Ta TPYAOBOMY KoyiekTuBy. Ilpu
bOMY BapTO 3JIACHUTHU 3aXOAM, IO CHPSIMOBAHI HA MiJBUIIEHHS BapTOCTI
aKiliii, a Takox Hajmaroautu cucremy pobotu 3 AT [6, c. 99]. Baprto
MOTOJUTHCH 13 Ha3BaHMM  HAYKOBIIEM, OCKIJTBKM  SIKIIIO  BJIACHUK
KOHTPOJIbHOTO MakeTy akiid AT BUKYyNUTh y MIHOPUTaApHUX aKI[IOHEPIB iX
akiii, «peigepu» He 3MOXKYTh 3axonutu AT depe3 akLiOHEpHMI KamiTal,
TOMY, 1110 OlJIbIIIa YaCTUHA aKliil Oyje Halle)KaTy BIACHUKY.

L.IO. Konener  3a3Havae, 110 SAKIO aKI[IOHEPU Ta KEPIBHUKU
MiIMPUEMCTBA CBOEYACHO [II3HAJMCSA TMPO CKYIMOBYBAHHS «peiaepaMm»
aKi(i, BOHM MOXYTh TEPMIHOBO IPOBECTHM KOHTPCKYIIOBYBAHHS aKIliH,
3MIMCHUTU JOJATKOBY €MICII0 aKIid 1 B Takuil croci®d CyTTE€BO 3MEHIIUTHU
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«peuaepchkuil» MakeT ado mepeaaTd HEPYXOMICTh y BJIACHICTH JOYIPHIM
nignpueMctBam [84, c. 312]. Bapto B mijjomMy MiATpUMATH BHUCIIOBIICHY
JYMKY, OCKIJIBKHM YCI 11l c0coOU 3arno0iraHHst «penuIepCTBY» € HEOOX1THUMHU
st AT mpy HENONyHIEHHI «peiliepchkoi» araku. Ha Hairy JaymKy,
HEOOXIJIHO peajizyBaTH akI[iOHEpaM MpaBO y4acTi B YMNpaBiiHHI, 30Kpema
00 aKIIOHEPU 3MOTJIM OE3MEPENIKOTHO OpaTH ydacTh y 3arajlbHUX 300pax
Ta OyJM 3aydeHi 10 ynpasiiHHsa ToBapucTBoM. [Ipu oaepxanHi iHpopmartii
Opo MPOBEJICHHS KYMiBJI aKUiA «peiaepoM» y MIHOPUTApHUX aKIIOHEPIB,
BJIACHUKY He0oOXxi1JHO koHcojiayBaau 80 % 1 Oinbiie akuii. Ile HeoOXigHO
JUIsl YHEMOJKJIMBJICHHSI TPOBEJEeHHs 3axoruieHHs AT depe3 akiioHepHUM
KamiTall.

O.B. I'aparonunu 3a3zHauvae, 1o BianoBigHo a0 3Y «lIpo I'T», nutanHs
oOpaHHs Ta MPUIMHEHHS MOBHOBAXKEHb BUKOHABUOI'O OpPraHy HaJIeKalld J10
BUKJIFOUHOI KOMIIETEHIIlT 3araJibHUX 300piB akiioHepiB. ToMmy BaxiuBa
yBara padime «pehaepamMu»y MOpUALISIacs KOHCOJiJamil KOHTPOJBLHOIO
nakety axkuii. BinnosiaHo 1o myHkty 8 yactunu 2 crarrti 52 3Y «lIpo AT»,
NUTAHHA OOpaHHS Ta TMPUIMHEHHS TIOBHOBAXXEHb TOJIOBU 1 YJICHIB
BUKOHABYOr0 OpraHy 3aKOHOJABIEM OyJI0 BiJJHECEHO [0 BHUKIKOYHOI
KoMreTeHiii HarsigoBoi  paau AT. Tomy nutaHHa  (QopMyBaHHS
«perepaMmu» MapajeabHOro BUKOHaBYoro oprany AT crtaso MoOXIUBUM
BUPIIIUTU HUIIXOM MiApoOKM pimeHHs HariasgoBoi paau AT [35, c. 306-
307]. Ilieto HOpMOIO «peUaEpPU» YCIHIIHO CKOPUCTAIUCH MIPU 3aXOIJIEHH] Y
2013 poui ogHoro 3 HakbOiIbII peHTadenbHuX B XKutomupcebkiii odnacti AT
(Kopoctencbkoro meb3aBoay) [175].

2. BcranoBnenHus koHTpoo Hajg AT uepe3 HasiBHY KpEeAUTOPCHKY
3a0oproBaHicTb. OCHOBHUM 3aBJaHHAM JJi «PEUJIepiB» € CKYNOBYBAHHS
oopriB AT 1 BUKOprCTaHHS MEXaHI3My iX 00’ €IHAHHS Ta NPE’ SIBJICHHS yCiX
OopriB y CykymHOCTi. JIjisl bOr0 BUKOPUCTOBYIOTH BUKYIl KPEAUTOPCHKOI
3a00proBaHOCTI; CTBOPEHHS 3a00PTrOBAHOCTI NEPE MOJATKOBUMM OpraHaMu;
IITYYHE CTBOPEHHS KPEAUTOPCHKOI 3a00pProBaHOCTI; BUKOPHUCTAHHS CXEM
3acTaBU JJIs OTPUMaHHS KOHTPOJIIO HajJ akThuBaMu. bopru AT ckynoByroTh y
ApiOHUX KPEIUTOPIB 32 HU3bKUMU I[iIHaMHU, 1X 00’ €IHYIOTh Ta NPl ABJISIOThH
y CyKynHocTi. Y Bunaaky, gxkimo AT He 3Moxe noracutu yci Oopru,
BUHUKAIOTh MiJICTaBU JUIs TTOYATKY OpoLeaypu OaHKpyTCTBa ab0 J0CYI0BOL
canamii. Ilpu Bkazanux npoueaypax AT He MIIKOHTPOJIbHE BIIACHUKY, a
auire  apOITpaXHOMY KEpPYHUuOMY (30KpeMa, KEPYHUYOMY CaHaII€lo).
OcCTaHHBOTO «pEUIEPU» MOKYTh IMiAKYTUTH.

O.A. belikoB BKazye, 10 «pehjiep» HE MOXKE 3JIMCHUTH 3aXOIJICHHS
00’€KTa, SKIIO MOro KOprnopaTuBHA ICTOpis Oe3JoraHHa, i1 HeMae aHi
HAaWMEHIIUX MPUYMH JUIsl CYJIOBUX MO30BIB. BapTo MOroauTucsk i3 1opucTom,
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ockinbku Ko B AT Oyae 6e3noraHHa KoprnopaTUBHA ICTOPis, TO Y TAKOMY
BUMAJIKY «peiepu» He OyIyTh MaTH MiJCTaB JUisl 3A1MCHEHHS 3aXOIJICHHS
[15, c. 105].

LI'. AuapyiieHKo BKa3ye, 0 3 METOK 3aroOiraHHs 3A1HCHEHHIO
HEJIPY>KHbOIO MOTJIMHAHHSA Ta 3JIUTTS MiAIPUEMCTB, 3aCHOBHUKAM HEOOX1THO
BIPOBAJUTU CUCTEMY KOHTPOJIO 32 KPEIUTOPCHKOK 3a0opropanicTio. Ha
MiMPUEMCTBI TTOBUHHA OyTH CTBOpEHA €(PEKTHBHA CHCTEMa KOHTPOJIO 3a
KpEIUTOPChKOIO  3abopromaHicTio  [6, c. 98]. Bapro mnorogutucs i3
HAyKOBIIEM Ta BBECTH Ha MiANPUEMCTBI €(DEKTHBHY CHUCTEMY KOHTPOJIO 3a
KPEIUTOPCHKOIO  3a00proBaHICTIO,  fiKa  YHEOE3NeYuTh  BJIACHUKA
KOHTPOJIBHOTO TAaKeTy akIiid BiJl MNpOTUNpaBHUX 3axoruieHb AT uepe3
HasiBHY KpeIMTOPChKY 3a0oproBaHicTh. Ha Hamry aymKy, HEOOXIJIHO MaTu
yCl JIOKYMEHTH, SIKi MOXYThb CHpPOCTYBaTH iH(pOpMaLIi0 MpO HEICHYI0Ul
oopru AT, abo Gopru, siki AT yxke noracuno. Takox, HEOOXiAHO MaTH y
pEe3EPBI KOIITH, JIJII BUIIATA OOPTiB, SIKI MOXKYTb MPEI ABUTH «PEUIEPU».
Axmo x y AT Hemae KOWITIB AJis MOTAIIEHHS KPEAWUTIB, TO HEOOXITHO 3
OaHKOM MPOBOJUTH MEPEMOBHU Ta Y MUCHMOBOMY BUIJIAJI 3aKPIUTU yroay
PO PECTPYKTypH3allito 3a00proBaHocTi. BapTo 3BepHyTH yBary Ha Te, 1100
kepiBHUITBO AT cliJikyBajio 3a TMM, UM HEMAE Yy CYJi CIpaB, CTOPOHOKO Y
skux Buctynae AT Ta uu He BEJEThCA po3rJsij cipaBu 0e3 yyacti AT.

3. OronomenHus AT OaHKpPYTOM 3 NPUBJIACHEHHSIM Horo akTuBiB. [Ipu
bOMY OCHOBHMM 3aBJaHHSIM i1 «pEunepiB» € — JOBECTU HAaSBHICTh
MpoCTpoueHOi  3aboproBaHoCTi. «Pelnepu»  iHILIIOIOTE  MPOLETYPY
OankpyrctBa AT. Jlns  1poro  BUKOPUCTOBYIOTH  Takli  METOJM:
KOPOTKOTEPMiIHOBE OAHKPYTCTBO; JOBFOTEPMIHOBE OAHKPYTCTBO; BUITYUECHHS
aKTMBIB; J0JAaTKOBa ewmicis; iHImI Jii, y T.4. BUKOPUCTAHHS CHJIOBUX
npuiioMiB. C.B. Paxy0a 3a3Hauae, 110 MOMUPEHOIO CXEMOI BUKOPUCTAHHS
MIHOPUTApPHOrO MakeTa JJjIsl MPOBEACHHS J0JATKOBOI eMicii €: OJIOKyBaHHS
CYJIOM ydYacTi y 300pax akiioHepiB BiacHuka mnaketry 50 % + 1 akuisg (i
OinbIIE); MPUUHATTA 300pamMu 0€3 ydacTi BJIACHUKA KOHTPOJBHOI'O MAKETy
pilIEHHS TPO 3aMiHY MEHEKMEHTY; YXBAJIICHHsS PIIEHHS NP0 J0JATKOBY
€MICito, 110 PO3MMBAE KOHTPOJbHUM makeT [174, c. 63]. Ha Hamy aymky,
o0 YHHKHYTH OroJjiomeHHsi  «peigepamm» AT  OGankpytom 3
MPUBJIACHEHHSIM MOT0 aKTUBIB HEOOXiTHO MaTW Yy pe3epBi KOIITH JJis
BUILIATU KPEAUTY. SIKIIO BKa3aHUX KOIITIB y pe3€pBI HEMAE, TO HEOOXIIHO
MPOBOJAUTH  TEpPEeMOBM 3 OaHKOM TMpO  YKJIQJACHHS Yroaud Mpo
peCTpyKTypHu3alliro 3a00proBaHocTi ab0 K BiATEPMIHYBaHHS BUILIATH
KOIITIB 3a 3a0oproBaHicTio. Takox, BapTo OpaTW KOWITH y KPEIUT B
YCTAHOBAX, 3 SIKUMU € TEBHI 3B’SI3KU, SIKI 3MOXKYTh Ha OyJb-IKW CTPOK
BIJITEPMIHYBATH BUILIATY MO 3a00proBaHOCTI.
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4. 3axomnennss AT masixoM BU3HAHHS mnOpuBaru3aiii makiHa AT
HeJllicHo (penpuBaTu3anii). s 1boro BUKOPUCTOBYIOTh TaKi METOIM:
BU3HAHHS HEAIMCHUMU PE3yJIbTaTiB TEHAEPY 3 MPOAAXKY JCPIKABHOTO MAKETY
aKIliii; HEIOCTaTHHO BUCOKA IliHA MPOAAXKY; HEBUKOHAHHS MOKYIILIEM B3STHUX
Ha ce0e IHBECTULIIMHUX 3000B’s3aHb; MOPYIICHHS YWHHOIO MOJATKOBOTO
3aKOHOaBCTBA. «Peiiaepu» 3BepTalOTh yBary Ha MOXJIMBI MOPYIICHHS, SKi
MOIJIM BUHUKHYTH i 4ac Npuj0aHHs 00’ekTa (MOPYLICHHS MOPOTITOM
npoleaAypH MpUBaTU3allli). Y JAepkKaBHUX opraHax (peectpariiiHiii ciyxoi,
3€MEJBHOr0 KaJacTpy, BIAMOBIJHUX BIIJAIIAX aJMIHICTpaLiil) pi3HUMH
croco0aMu OTPUMYIOTBCS KOMil MPABOBCTAHOBIIIOIOUMX 1 PEECTpaLiAHUX
JOKYMEHTIB, $IKI aHAIIBYIOThCS «peaepamu». 30Kpema, BHU3HABIIU
HEJIIMCHUMM PIIEHHSI OpPTraHy MICIIEBOrO CAaMOBPSyBaHHS PO MEpeaady y
BiacHiCTh AT 3eMebHOT JIJISTHKY 1 pO3ipBaBIIM JOTOBIp KYyMiBII-MPOAAXY,
«peuaep» MoKe MpEeTeHAyBaTH Ha OTPUMAHHS M€l IUISHKA Ha I1JICTaBl
HOBOI'O PIIMIEHHS 1 BUKYIUTH 1i 32 HOBMM JOTOBOPOM KYIIBIi-ITPOJAXKY,
JIOMOBMBIIMCH 3a3jayieriib 13 4uHOBHUKamu [185, c.29]. «Peitnepu»
CIIOYATKy MOAAlTh MO30BHI 3asBU Ha AT 10 cyay 3 OylIb-KWUX NPUYUH,
MMOYMHAIOYM 3 €KOJIOTIYHOI CUTYAIlii 1 3aKIHUYIOYM HE3aKOHHUM 3BiJIbHCHHSIM
npauniBHUKIB. BOHM  OpraHi3oBylOTh  MEPEBIPKU:  IMPOKYpaTypolo,
MinictepcTBOM 3 NWTaHb  HAJ3BUYAHUX  CUTyalliii, CcaHiTapHO-
€MiJIEMIOJIOTIYHO  CiTyk00t0 Tomo. Ilicas 1mporo, MarouuM y BJIACHOCTI
HEBEJIMKUU TaKeT akKilii, MoJaeThcsl MO30B 10 CyIy IpO OCIHOPHOBAHHS
NiJICYMKIB MpUBaTH3allii Ta BU3HAHHA 11 HeniiicHoro. B pesynbrarti
MPUBATU3AIIII0 CKACOBYIOTh, @ KOHTPOJIbHUHN MaKeT MEPEXOJUTh 10 IHIIOTO
BJIaCHUKa [5, c. 151].

3 1 ciung 2016 poxy HaOyJiM YMHHOCTI 3MiHU 110 [lopsiaky Aep:kaBHOT
peecTpaliii peuoBUX MpaB Ha HEPYXOME MalHO Ta iX OOTsHKEHB, a came OyJio
CIIPOIIICHO TPOLEAYPY, 3MEHIICHO IMepeliK JOKYMEHTIB, HEOOXITHUX JJIs
NOJAHHS PpPEECTpAToOpy, Ta 3anpoBaHKEHO OGMOPMIICHHS JTOKYMEHTIB Ha
00’€KTM HEPYXOMOCTI B €JIEKTPOHHOMY BUIJIsAl. Bapto y muiomy
OiATPpUMATH 3MIHM IOJAO 3MEHIIEHHS OIOPOKpaTUYHUX MPOLEAYyp Mpu
3MIMCHEHHI peecTpalii HEepyxoMOro MaiHa, IMpPOTE BOHM MOXYTh OyTH
BUKOPUCTAHI PI3HOTO POJY 3JI0OBMUCHUKAMU. Y 3B’SI3Ky 13 HEIOCTATHHOIO
3aKOHOJIaBUYOI0 0a3010 MIOAO0 3aXUCTy CYO’€KTIB TrOCIOJapIOBaHHS Bij
MocsiraHb Ha 1X MalHO, MOXYTb BUHUKHYTH «PEUAEPCHKI» 3aXOIJICHHS
00’€KTIB HEPYXOMOCTI.

26 nucronaga 2015 poky Oyno mnpuitHato 3akoH Ykpainu «IIpo
BHECEHHsI 3MiH 10 3akoHy Ykpainu «lIpo nepxaBHy peecTpailito peuoBHX
MpaB Ha HEPYXOME MaMHO Ta iX 0O0TsKEeHb» BiI 26 nucromnana 2015 poky
No 834-VIII Ta pedkux IHIIMX 3aKOHOJABYUX aKTIiB YKpaiHU I0J0
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JeleHTpaIi3allil MOBHOBAXXEHb 3 JEP)KaBHOI peecTpallii peyoBUX IpaB Ha
HEpyXOoMe MaiHO Ta ix oO0TskeHb» [145]. 25 rpyans 2015 poxky KMY
npuiinsB noctaHoBy Ne 1127 «IIpo aepkaBHy peecTpalilo peuoBUX MpPaB Ha
HEPYXOME MaiiHO Ta iX o0TsikeHb» [152]. BkazaHow moctaHoBOKO OyJiu
3aTBEPAXKEHI HACTYIHI HOpMATWBHI akTu: llopsiiok aep>kaBHOI peecTpanii
pEYOBUX TIpaB Ha HEPYXOME MaWHO Ta iX OO0TsKeHb; llopsimok HamaHHA
iHhopmarii 3 JlepkaBHOTO peecTpy pEUYOBHMX IpaB HAa HEPYXOME MaiHO;
[Topsimox nmoctymy 1m0 Jlep:KaBHOrO peecTpy pEeYOBUX IIPaB HAa HEPYXOME
MaiHo. Ha mizcraBl BHECEHMX 3MIH JO 3aKOHOJABCTBA OJHUM 13 OCHOBHUX
HOBOBBEJICHb CTajJ0 IMEPEBEACHHS JOKYMEHTIB MpO IMPaBO BJIACHOCTI Ha
HEPYXOMICTb B €JIEKTPOHHY (DOpMY.

BignosigHo no wactunu 3 Ilopsiaky nep:kaBHOI peecTpallii pedoBUX
MpaB Ha HEPyXOMe€ MalHO Ta 1X OOTSKEHb PIIIEHHS JEepP’KaBHOTO
peectparopa Moxke OyTH HajJaHO y TarepoBiét ¢popmi HUITXOM HOro APyKY
0€3 BUKOpPUCTAHHS CHEIlaIbHUX OJIaHKIB, MPOCTABJEHHS MIiANUACY Ta
MeyaTku JAepxkaBHOro peecrtparopa [152]. Ha wHamy aymky, y BHUOAIKY
HE3aKOHHOTO BHECEHHs 3MIH 110 JIep>KaBHOTO PEECTPY pPEUYOBUX MpaB Ha
HEPYXOME MalHO BUHHMKHYTH CKJIQJHOIII TIPU JOKa3yBaHHI Yy CYJAOBOMY
MOPSJKY Ta 3aXMCTi MpaBa BIACHOCTI Cy0’€KTIB rOCIOAaprOBaHHs Ha 00’ €KTU
HEPYXOMOCTI.

BignosigHo no yactunu 2 crarti 12 3akony Ykpainu «lIpo nepxaBHy
peecTpalliro peuoBUX MPaB HA HEPYXOME MaHO Ta iX OOTSIKEHb» BIJIOMOCTI,
oo MiCTATbes Yy JlepakaBHOMY peecTpi mpaB, MarOTh BIANOBIAATH JaHUM
peecTpaniifHoi cipaBu y mamnepoBid (Gopmi, IO MICTUTH JOKYMEHTOBaHI
3alMCU IIOAO0 TpaB Ha HEpyxoMe€ MailHO Ta 1X OOTsKeHb. Y pasi iX
HEBIIMOBIAHOCTI MPIOPUTET MAIOTH JaH1 peecTpaliiiHOl CripaBy y NanepoBiid
dopwmi [151]. Oxe, y BUNaaKy BUHUKHEHHS Y Cy0’ €KTiB TOCIOJaprOBAHHS
CYNEpeUoK 100 BigoMocTed y JlepkaBHOMY pPEECTpi pEUOBHMX MpaB Ha
HEPYXOME MalHO, TPIOPUTET HAJAETHCA IUCbMOBUM  JIOKYMEHTaM
peecTpaniifHoi crpaBu, ajge HE BUTATY 3 €JIEKTPOHHOIro peectpy. Ha Hamny
IYMKY, 1I€ MOXE y MaiOyTHbOMY YCKJIQJAHUTH NPOLEAYPY 3aXUCTy IMpaB
cy0’€KTiB roCroIaplOBaHHs Ha iX MaiHO.

Bapro 3a3HauuTH, M0 3MIHM Yy 3aKOHOJABCTBI MPO MEPEBEICHHS
JIOKYMEHTIB Ha MPaBO BJIACHOCTI HA HEPYXOMICTh O€3yMOBHO € MO3UTUBHUM
KpOKOM. AJle HeoOXigHO mnaMllgTtatd 1 Te, IO 13 3alpOBaKECHHSIM
HOBOBBEJICHb Y IIPOLIEAYPY PEeECTpallii HEpYyXOMOCTI HEOOXIJIHO OJpazy
BHOCHUTH 3MiHU 70 LIMBUIBHOTO TpoliecyaabHOro KoJeKcy YKpainu [233] Ta
['ocriogapchKoro mpouecyaibHOro Kojaekcy Ykpainu [44] moao goka3zoBoi
0a3u, Ky CJiJi BAKOPUCTOBYBATHU IPU BUPILIEHHI CHIOPY 3a y4yacTi cy0’eKkTa
rocnojaptoBanHsa. Y KpuminanpHuiéi kojaekc Ykpainu [89] HeoOXiJIHO
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BHOCHUTH 3MiHHU IIOJ0 MIJBUIIEHHS MipW BIANOBIIANIBHOCTI 32 BUMHEHHS J1i
13 IPOTUNPABHOTO MPOHUKHEHHA Yy JlepkaBHUI peecTp peyOBUX MpaB Ha
HEPYXOME MAaHO 3asBHUKOM, 3aIlIKaBJIECHOI OCOOOK0 Ta PEECTPATOPOM 1
BHECEHHS HE3aKOHHUX 3MiH J0 HBOTO.

He3Baxkaroun Ha Te, 110 3MIHM Y 3aKOHOJIABCTBI MPO TMEPEBEACHHS
JOKYMEHTIB Ha IIpaBO BJACHOCTI HAa MaWHO B €JICKTPOHHY (OpMy €
MO3UTUBHUMM, TIPOTE HAIlla JepKaBa 1€ HEHAJIe)KHUM YMHOM TIiArOTOBJICHA
70 3alpOBa/KEHHS BKa3aHUX 3MiH, OCKIJIBKM HE MICTUTh JIOCTATHBO
po3po0JieHOT 3aKOHOJaB4YOl 0a3ud Ajs 3axXHUCTy BiJ MOCsAraHb Ha MaiHO
cy0’ekTiB rocnoiaproBanta. HeoOxiJHO Takok BpaxOBYBaTH, 10 «peiaepu»
TICHO «CHIBIPALIOIOTHY 13 MpodecioHaraMu y KOMIT IOTEpHI cdepi — Tak
3BAHUMU «XakKepamu». Y 3B’SKy 3 TUM, IO €JIUHUN J€pKABHUN PEECTP
HEJOCTAaTHHO 3aXUIICHUMN, — CHEiaTiCTaMi Y KOMIT IOTEpHiN chepi MOKYTh
OyTd BHECEHI J0 HbOro He3akoHHI 3MiHM. I[Ipu 1HBOMYy y CyO’eKTiB
rocnojiapoBaHHs He OyJie OpUriHaNIB JOKYMEHTIB Ha HEPYXOME MaiHO.
TakuM 4YMHOM, 1I€ 3HAYHO YCKJAJHIOE CHUCTEMY 3aXHUCTy CYO €KTIiB
rOCIoJapIOBaHHs BiJl MOCATaHb «pPEUJEPiB» HA iX MalWHO. A OTXKe, MUTAHHS
CIIPOILIEHHSI TIPOIIEAYPH JIEPKABHOI peecTpaliii peuoBUX MpaB Ha HEPYXOME
MaifHO noTpeOye 3HaYHOT yBaru Jo cede [224, c. 157-158].

I.I'. AHfpyllleHKO BKa3zye, 10 3 METOK 3aro0iraHHsi 3A1HCHEHHIO
HEJIPY>KHBOTO MOTJIMHAHHS TA 3JIUTTS MIANPUEMCTB 3ACHOBHUKAM HEOOX1IHO
BUBYMUTH ICTOPIIO CTBOPEHHS Ta JISJIBHOCTI MIAMPUEMCTBA, 30KpEMa iCTOPit0
floro mpuBaTu3allii, pilieHb 300piB aKI[IOHEPIB 31 CTpATEriyHUX IUTaHb,
aHaJli3 3aKOHHOCTI JI0JaTKOBOI €Micii aKiliii, 3aKOHHOCTI IIpaB BJIACHOCTI Ha
OCHOBHI 3acobu [6, c.99]. BapTo nNOroJutuch i3 Ha3BaHUM BUYCHUM,
OCKUJIbKM TIPOBIBIIM aHaJIi3 iCTOpii CTBOPEHHS Ta JIsUIBHOCTI MiANPUEMCTBA,
BJIACHUK 3MOJKE€ BU3HAYWUTH HEOoOXimHl muisixu s 3axucty AT. Ha nHamry
OYMKY, 1100 YHUKHYTH 3axomieHHs AT HmuisixoM BU3HAHHS NpuUBaTU3ALi
maiiHa AT HexilicHOIO, HEOOXiIIHO TIPOBECTH aHali3 MPOBEACHHS
npuBaTu3anii makiHa AT, 30kpemMa 4YiTKE€ JIOTPUMAHHS YCIX MHPOUEIYD,
3M1MCHEHHs MpuBaTU3allii 0e3 NmopyueHb 3aKoHoAaBcTBa. [Ipy mpoBeaeHHI
BKka3zaHoro aHajiizy AT Oyne 3HaTu yci AOMyUIEHI MOPYIIEHHS Ta 3MOXE iX
ycyHyTH abo Bunpasut [215, c. 56].

5. IIpotunpaBue 3axoruieHHs akii AT wmuaxom  peectparii
aBTOPCHKMX TIpaB Ha HeMmaTepiaabHI aKTUBU: BHUKOPUCTOBYETHCS 10
BUCOKOTeXHOIOrIYHUX AT, KOoau METOI0 3axOIUICHHS € 3aBOJIOAIHHSA
npaBaMy Ha IHTEJIEKTyalbHy BJIACHICTh AT: TOproBor Mapkor, JOTOTHUIIOM,
MIPOMUCIIOBUMU 3pa3KaMu, TEXHOJIOTI€0 BUPOOHHUITBA TOmO. s 1poro
BUKOPHUCTOBYIOTh TaKi METOJW: CTBOPEHHS INTYYHOI KPEIUTOPCHKOL
3a0oproBaHocTi a00 MOBHICTIO OJioKyBaHHSI AisibHOCTI AT; BHUCyBaHHs
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BUMOT 3 BUIUIATH 0CO0aM, sIKi CTaIM 3aKOHHUMHU BJIACHUKAMU KOHTPOJBHOTO
nakety akuii AT, posari (miary 3a BUKOPUCTAHHS  MPOAYKTIB
IHTEJIEKTyalbHOI  BJacHoCTi). OTXe, 70 1LIbOro METOAY IOIJIMHAHHS
«penepu» 3BEPTAIOThCS B JACKIIBKOX BUIMAAKAX: MO-TIEPIIIE, IF0 TEXHOJIOTiI0
MOHa 3aCTOCOBYBATH, SKIIO HEOOXIJHO CTBOPUTHU IUTYUYHY KPEIUTOPCHKY
3a00proBaHicTh a00 MOBHICTIO OJO0KyBaTu AisIbHICTE AT. PeectpyroThcs
IpaBa Ha HEMaTepiallbHI aKTUBH, MOTIM Ha KOMIIaHil0, 1110 BUKOPHUCTOBYE 1X,
MOJAETHCS TI030B 3 BUMOIOI TPUNUHUTA HE3aKOHHE BUKOPUCTAHHS
HEMaTepiaJbHUX AaKTUBIB 200 BIJIIKOIYBATH 3aBJaHUN 30UTOK Yy 3B’SI3KY 3
HE3aKOHHMM BUKOPUCTAHHSAM HEMAaTepiaJibHUX aKTUBIB, ab00 BUKYIUTHU
aBTOPCHKI MpaBa Ha Ii akTuBM. [lojanpliii Aii HIYMM HE BIAPI3HIIOTHCS BiJ
CXE€M, BXXMBAHUX MiJ Yac 3axOIUICHHS 3 BUKOPUCTAHHIM KPEIUTOPCHKOI
3aboproBaHocTi. I, mo-apyre, SKIIO «peiiepu» BUPIIIWIM HE 3HUILYBATU
AT, Toai 10 Cylly MOJA€EThCA MO30B 3 BUMOTOK BUILIAYYBATH «3aKOHHUMY
BJIACHUKAM HEMATEpiaJlbHUX aKTUBIB pPOsUITI. 3a3BUYail  «peiepu»
aHaJIi3yIOTh (PIHAHCOBI MOTOKW KOMMAHIi 1 JIMILE MIC/s 1bOr0 BHU3HAYaKOTh
po3Mmip posnti. AT HeoOXimHO OyJe y TakoMy BUMNAJKy CIUIATUTH BECh
npuOyTOK. Y 3arajbHOMY BHUMAJKY PO3MIp pOSITI O€3MOCEpPEAHIM YUHOM
MOB’SI3aHUK 13 PO3MIPOM E€KOHOMIYHOrO €(eKTy Bij HOro BUKOPUCTAHHS
[5, c. 152-153]. Ha Hamy ayMmKy, sl yHUKHEHHS 3axoruieHHd AT numxom
peecTpanii aBTOPCHKUX IIpaB Ha HemarepiajabHi aKTUBM HEOOXiJTHO
HAJICKHUM YMHOM 3aXMINATH KOMeEpliiiHy TaeMHuIto AT Ta cTBOpUTH
HAJIAHUNA 3aXUCT 1)1 30€pEKEHHS CTaTyTHUX JIOKYMEHTIB, II€YaTKH Ta iH.

Ha wamy naymkKy, Ha MiANPUEMCTBI HEOOXIHO 30epiratv KOMito
CTaTyTy, @ OpMTIiHaJ CTaTyTy B IHIIOMY Micli (Hampukiaa, y OaHKIBCHKi
CKpHHBIII a00 B aJBOKaTa) JJi1 YHEMOXJIMBJICHHS! MPOHUKHEHHS CTOPOHHIX
0Cci0 Ha MIANPUEMCTBO Ta 3aBOJIOAIHHA CTaTyToM. JlocTym 10 medarku
NOBUHHI MaTH OOMEXeHa KIJIbKICTh OCi0 s 3a0e3MeUYeHHs HaJIeKHOIro
3axucty AT.

6. [ndopmaniiftHuit uu KOPHIOpaTUBHUK TEPOP: BiJ MITUHTIB OiJig CTiH
HiAMPUEMCTBA MPOTU KEPIBHULITBA J0 iH(OpMaliifHOT KaMmaHii y mpeci, abo
3axoryieHHsd AT HIIIXOM KOPHOpPATHBHOIO WIAHTAXY — «IPIHMENIEpCTBaY.
Hanuii croci®d mnependadvae, MO «peUaep» KyNmye Ha BIAKPUTOMY PUHKY
HeBEeNUKMM makeT akui AT, micias 1pboro Tak 3BaHI «HOBI» aKIIOHEpU
MOYMHAIOTh IMyOJIIYHO KPUTHUKYBATH MEHEKMEHT opraHizamii. Takox,
BHCJIOBJIFOIOTHCS 1 peaJibHI TOTPO3U — HANPUKJIIAJ, OOIISIHKA KOHCOJIIYBaTH
MaKEeTH aKIiil 1 3MIHUTU KEPIBHUIITBO YW 3a0JIOKYBATH CTPATEriuHi KPOKU
nanoro AT. MeTor manTaxy € abo nepepo3noaiyl GyHKIINA 3 yrnpaBIiHHSA,
abo0 mpojaxk akuii 3a Oinewn BurigHorw 1iHow. C.B. Paxy0a 3a3Hauae, 1m0
«peraepu» NpU 3axOIUIEHHI BUKOPUCTOBYIOTH 3MI mjis O0OBHHYBaue€Hb
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BJIACHUKIB KOHTPOJILHOI'O TAaKETy akuii 1 meHemkmenty AT, nemyrarchbki
3alUTU Ha TijcTaBl nyomikaii [174, c. 63]. O.B. I'aparonny Bka3sye, 1110 Ha
3aMOBJICHHSI pelJiepiB y LEHTpalbHIM Ta MICIEBIA mOpeci, a TaKoX B
[HTEpHETI 1HTEHCHMBHO JPYKYIOTHCS 3aMOBHI CTaTTi Ta MaTepiainud, sKi
3BOJISITH HAKJIEN Ha mocaaoBux ocid AT Ta KIHOYOBUX KWOro akilioHepiB. Y
TaKuX MyONiKalisiX KPUTHUKYIOThCS METOJAM YMPABJiHHS, 3MaIbOBYIOTHCS
MECUMICTUYHI MPOTHO3M II0J0 MalOyTHHOIO TOBAPHUCTBA, I'POMAJCHKICThH
1H(QOPMYETHCS MPO MOPYILICHHS, 3 SKAMM KJIOYOBI akKI[iOHEpU MNpuadanu
HaJIeXKH1 iM akuii, Tomo [37, ¢. 26]. Uepe3 1ie Ha (HOHIOBOMY PUHKY MOKE
MOIIMPUTHCS TIaHiKa, HACIIJKOM SIKOI CTaHe MaJiHHS Kypcy akIii, 110, Yy
CBOIO 4epry, MOXKE TMOTATCHYTH TMOTIPIICHHS OCHOBHUX (PiHAHCOBO-
E€KOHOMIYHUX TOKa3HUKIB MisubHOCTI AT, XOo4a mUTaHHS MPO 3aXOIUICHHS
KOHTPOJIBHOTO MAaKeTy akiliii He ctaButhes. [.B. Cnacubo-dareea BU3Hauae
IpIHMENH  SIK  KOPIOPATUBHMM  IIAHTAX, 1[0  BUKOPUCTOBYETHCS
MIHOPUTAPHUM aKI[IOHEPOM 3 METOIO MPOAAXKY CBOIX aKII Ma)KOPUTAPHOMY
aKI[IOHEPOBI 3a 3HAYHO BUIIUMU IiHaMu [193, c. 46]. Ha namy aymky, npu
BUCBITJIEHHI HeraTuBHOI iHGopMalil y 3MI npo MakopuTapHOro axkiioHepa
Ta MOIIUPEHHS HETIPaBIUBUX BiIOMOCTEH Tpo cTaH piHaHcoBuX crnpaBy AT,
MIHOpPUTApHI aKI[iOHEPU MOYHYTh IIYKaTh OCiO, 3alliKaBJIECHUX Yy KyMiBJi
aKiliil Ta mpoaaBatu cBOi akuii. BignosinHo, «peiaepu» OyayTh 3allikaBjieH1
y KyIMIBJIl BKa3aHUX aKIIi y MIHOPUTAPHUX AaKI[IOHEPIB 3 MOJAJTBIINM
npoJlakeM (Yepe3 MEeBHUM 4Yac) 3a 3aBUILEHUMM I[IHAMU MaXXOPUTAPHOMY
aKI[IOHEPOBI.

[.IO. KoneneB 3a3Havae, 10 CYTHICTh KOPIOPATUBHOTO IIAHTAXKY
NoJIArae y HACTYNMHOMY: «pehaepu», BuUkynuBmu 10 % maker akuin
HiIPUEMCTBA, MPEI ABJISIIOTH BUMOTY WIOJ0 MPOBEAEHHS M03a4€PrOBUX
300piB akuioHepiB [84,c.308]. Ha wnamy paymky, mis 3ano0iraHHs
3axoryieHHss AT [UIIXOM KOPHOPAaTMBHOTO IIAHTAXy HEOOXITHO HE
NOpPYIIyBaTH MpaB aKIiOHEPiB, BIAMOBIIHO, 11100 BOHU HE OYyJM 3allikaBjIeHI
y TIpoAaXki CBOIX aKIii «peiiepamy, siKi iX CKyITOBYIOTb.

7. CunoBe 3axoruieHHs. Jlis 37iACHEHHS CHUJIOBOTO  3aXOIUJICHHS
noTpiOHO  JIeKiJIbKa  JACCATKIB  (DI3MYHO  PO3BUHEHUX  TPOMAJASH 1
chanpcudikoBane cyaoBe pimeHas. CumioBuii Tepepo3moain  MaiiHa
(30kpema, jAepkaBHOI (QopMHU BJIACHOCTI) MOXKE 3JIMCHIOBATUCS 3a
JIOIIOMOT 00 JIEP>KaBHOT BHUKOHABYOI CJIyXOH, CIeMlalbHUX TiIpO3aiiiB
MPaBOOXOPOHHUX OpraHiB ab0 MPUBATHUX OXOPOHHUX CTPYKTYp. Takum
YUHOM «peiaepu», 3aBOJIOAIBIIN OCHOBHUMU JTOKYMEHTAMU Ta PEKBI3UTAMU
(GipMu BHACTIOK CUJIOBOT'O 3aXOIJICHHS, BCTAHOBJIIOIOTH KOHTPOJIb HAl ITUM
AT. C.B.Paxyba Bka3ye, 110 3axOIJICHHS 3a0€3IMeUy€ThCid HE CTUIBKHU
oe3nocepeHb0  (PI3MYHUMHU  3aX0JaMU  CUJIOBOTO  XapakTepy, CKUIbKU
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BIAMOBIAHUMHM TEXHIYHUMHU, IOPUAMYHUMUA W MONITUYHUMH 3aXO0JaMH
[174,c.63]. Ha wHamy nymxy, mua 30epexeHHs MaiiHa AT npwm
«peigepcbkoMy» Hamajal  HeoOxigHo Bukiaukatu  OBC, 3amyuyutuch
niarpumkoro ACITY, mpuBaTHUX 0XOPOHHMX CTPYKTYp Ta 3MI.

Ha3zBanuMm cnocoOoM 3AiMCHEHHST «pEeUAEpChKUX» Omepalliii yCHilHo
CKOPUCTAINCH «peiaepu» npu 3axoruieHHl y 2014 pori BCeCBITHBO BiJOMOI
koMmmadii Nemiroff'y micti HemupiB Binnunbkoi odnacti [231].

Ha wnamy naymky, npu cwioBomy 3axorieHHI AT HeoOXiaHO
3apYYUTHUCS MIATPUMKOK OXOPOHHUX CTPYKTYp JIsl TPOTHUIT HE3AKOHHUM
MOCSITaHHSIM Ha MaifHO Ta BUKJIMKATU NpeAcTaBHUKIB 3MI jyisi BUCBITIEHHS
«perIepChKOI» aTaku y IPYKOBAHUX BUJIAHHSIX Ta TEJIEBI3IMHUX Nepeaadax.
Takox, HEOOXITHO MPOBECTH PO3’SICHIOBAIIBHY POOOTY 13 MIHOPUTAPHUMU
aKilioHepaMH, OO0 MOPOTUIIATH «peiiepaM» IIOA0 HE3aKOHHOTO BHUKYITY
aKIin.

8. IllaxpaiicTBO — po3KpajlaHHs 4y>KOro maiiHa abo nmpuja0aHHs MpaBa
Ha 4yK€ MaiiHO HUIIXOM oOMaHy abo 3JI0BKMBaHHs J0Bipoto (ctarts 190
KK Vkpainn [89]). BoHo Moxe 3aiiicHIOBATHCS IUISIXOM OOMaHy
pEECTPYIOUMX OpraHiB, MMOBTOPHOrO NPUAOAHHSA paHIIIE BUKYIUICHUX
KOMITAHIEK aKIiid, MPOTUNPABHUX Jii, BUMHEHHUX 13 PEECTPOM aKI[IOHEPIB
AT. Takox «peiaepu» MOXKYTb 3IIACHIOBATU: MIJKYNl MEHEIXMEHTY Ta
BUBEJICHHS 3 IMIANPUEMCTBA I[IHHMX KaJpiB; IMAaHTaX BIIACHUKIB a0o
MEHEDKMEHTY 1H(pOpMalli€lo, 0JepKaHOK IIJISIXOM IPOBEACHHS IMEPEBIPOK
AT mpaBOOXOPOHHUMH OpPraHaMH, ayJaUTy, 3aMOBJICHOTO «PEUIAEPOM» YEPE3
MIHOPUTApPHOTO akKIliOHEpa; 3aCTOCYBaHHS HACUJILCTBA YW TOTPO3 0
BJIACHUKIB KOHTPOJILHOTO MaKeTy akiiii abo kepiBHUKIB AT uu iX OIU3bKHUX
[116,c.37]. Ha namy naymky, B AT HE0OXiHO MOCTIKHO MPOBOJAUTH
pO3’sICHIOBaJIbHY poOOTY 13 aKlioOHepaMu, 3 METOK 3aIlo0iraHHsS MPOAaAKYy
HUMU aKI[il, OCKUIbKM «peijepw» TNPOBOAATH KYMIBIIO aKIid 3a
3aHMIKEHUMHU I[iHaMu Ta JJid 3axorieHHss AT. 3po3ymisio, 110 akiioHepu Bce
OJIHO MOXYTbh JiSITU HA BJACHUN PO3CYJ, MPOTE CIpoOyBaTH iX MEPEKOHATH
HEOOXI1HO.

9. BcTaHOBJIEHHSI KOHTPOJIKO HAJl MEHEKMEHTOM a00 3axoruieHHsT AT
IUISIXOM CTBOPEHHS KOHQIIKTHUX CHUTYyallli MiX akiiioHepamMu abo MixX
MEHEe/DKepaMu 1 BJJaCHUKaMU KOHTPOJIbHOIO makety akiii AT. Jlana ¢popma
peanizy€eThCs MUISIXOM MIJIKYTY, IIaHTaxXy a0o norpo3 kepiBHULTBY AT. Jlis
BKA3aHOT'O Croco0y BUKOPUCTOBYIOTh TaKl METOIA: CTBOPEHHS KOH(PIIKTHUX
CUTYyallill JyIsl BCTAaHOBJICHHS KOHTPOJIIO HaJ akTuBamu. OaHi€ero 31 cnaOKkux
JaHOK TMIJMPUEMCTBA, SKUM 3allIKaBUJIUCh «PEUAEpU», MOXKE OyTHU TaKOXK
HaliMaHe KepiBHUIITBO. HajijgeHuil 3HAYHUMU MOBHOBAXXEHHSIMU JTUPEKTOP
MOXE CIPUITU IIBUAKOMY BHUBEJICHHIO MalHa 3 TNIANPUEMCTBA HA
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MIJIKOHTPOJIbHI «peniepy» CTPYKTYpHU. BiiMoOBiiHO, Y BIACHUKA 3aJIUIIATHCS
auiie akiii. MeHePKMEHT JIETKO MOKE CIIPOBOKYBaTH (hiHAHCOBI MPOOIEeMU
y AT, Hanpukiaj, CaHKIIOHYBABIIM KYIIBIIIO CUPOBUHU 3a 3aBUIICHUMMU
1iHaMM a0o0 B3SBIIM KPEAUT 11 HepeanbHl BiACOTKH. IlepekoHaTu
KEpIBHUUTBO MpaloBaTh HEe Ha KOpUCTh AT MOXHaA pi3HUMHU criocoOamu:
MiJIKyNOM, IIaHTa)xem, norpo3amu [5, c.154]. Ha wnamy aym™mky, s
3a0e3neueHHst iHTeEpeciB AT Ta yHEMOXKJIMBIECHHSI BUHUKHEHHSI CUTYyaIlid 3
MiJIKYIOM  akIIOHEpiB HEOOXiAHO: CHOpaBHO CIJIadyyBaTH  JUBIACHIU
akKI[iOHepaM; BYACHO BUILIAYyBaTU 3apoOiTHY MjaTy MeHekMeHTy AT; He
HAJaBaTU IIMPOKUX MOBHOBAXXEHb HATMAHOMY JHUPEKTOPOBI, a 3aJIUIIUTH 32
OCHOBHUM  BJIACHUKOM MaiHa TMiAMPUEMCTBA TMOBHOBAXEHHS  WI0JI0
3aTBEP/IPKEHHS Ta YXBAJIEHHS PIllIEHb, K1 CTOCYIOThCs MariHa AT.

[.B. Cnacubo-®areeBa BKa3ye, 110 JJOCUTh €PEKTUBHUM JIJIs peiepa €
BUKOPUCTAHHS MIJAKYITy MEHEKEPIB, SIKI BOJOAIIOTH 1HPOpPMAIIIED, MAIOTh
JOCTYII 10 JOKYMEHTAIlli, KOPUCTYIHOThCS OBArol0 BIACHUKIB MAKETIB aKIlii,
MalOTh JIOCTATHIA JOCBIJl SIK y KOPHOPAaTMBHOMY YMpaBIiHHI, Tak 1 B
KoMepiiiHii gisnbHOCTI [193, ¢. 46]. Ha Hamy aymky, mis 3amoOiraHHs
IIbOMY BJIQCHUKY HEOOXiTHO €e(EKTUBHO KOHTPOIIOBATH OIEpPaTUBHY
nisnbHicTh AT. BHacnijgok BeaeHHS €(EeKTUBHOrO KOHTpoo B AT
«pensiepu» HE 3MOXKYTh MPOBECTH MPOTUIPABHE BCTAHOBJICHHS KOHTPOJIIO
HaJl MEHEPKMEHTOM a00 3axomneHHs AT, misxoM CTBOpEeHHS KOHMIIIKTHHX
CUTyallid MK aKkI[IOHEpaAMU YU MEHEKEPAMU 1 BIACHUKAMU KOHTPOJIBHOTO
nakety akiii AT.

10. HaBmucue a6o ¢iktuBHe OaHKpYTCTBO. OCHOBHUMHU O3HaKaMu
BKa3aHOr0 croco0y € MOpyHIEHHS 3aKOHOIaBCTBA MPO OAHKPYTCTBO, IITYYHE
CTBOPEHHSI MTOJAATKOBOI a00 KPEAUTOPCHKOT 3a00PrOBaHOCTI.

11. Kopymuist. Ha nymxy A.B. CwmiTioxa, xoaHa «pehjiepcbka» cxema
HE MOKe OyTH peaiizoBaHa 0e€3 3aJisiHHA KOPYNUIAHMX Ba)KeJiB, OCKUIbKU
Jeraizalis HE3aKOHHOTO 3a CBOEK CYTTHO 3arapOaHHs uepe3 yXBald 1
pILICHHS CY/IIB Ta 1HIIUX OPraHiB, 3AJIy4YE€HHS] MPABOOXOPOHHUX OPraHiB JJIs
MO0JIaHHS OTOPY aKI[iOHEpiB a00 BJIACHUKIB BUMAarae 0co0JMBOI MOTHBAIlIi,
Ky 3abe3neuye came kopymiisa [188, c. 8]. Kopymniiis B cyaax, aepKaBHUX,
MPaBOOXOPOHHUX Ta KOHTPOJIIOIOUMX OpraHax € HE TIUIbKKA O03HAKOIO
CYYaCHUX «PEUJIEpCbKUX» 3aXOIUIEHb, a W MOTYXHUM TNIATPYHTAM Ta
CIPUSTIMBUM CEPEIOBUIIEM ISl BUMHEHHS «PEUIEPCHKUX» 3aXOIJICHb.
Kopymiiist € HEBIJI’€MHUM €JIEMEHTOM HEAPYKHIX moriauHanb [234, c. 100].
O.B. I'aparoHuy Takox 3a3Hayae, 0 B OCTAHHI POKU pa3oM 13 «peraepaMm»
JIIOTh  JIep’KaBHI  CIY>KOOBIll, MICIEBI UYMHOBHUKH, MPEICTABHUKU
MMPABOOXOPOHHUX OpraHiB Ta npasocyaas [35,c.302]. O. JIutBak BKazye,
IO JKOJHA «PEUIEpPChKa» araka HE 3aKIHYMTHCS YCHILIHO, SKIIO BOHA HE
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CYNPOBOJIKYEThCS ~ MPUKPUTTSIM 3 OOKy  JAEp>KaBHUX  CTPYKTYP,
npaBooxopoHiiB i cyay [100, c.41]. Tomy 1 6opoTeba 3 «peiaepcTBOM»
MOBHHHA OyTH KOMIUJIEKCHOIO 1 MaTH pizHoranty3eBuil xapakrep. [lopymHuku
3aKOHOJABCTBA, IO HOCATH MOTOHU Ta/ab0 3aliMarOTh JEpXkKaBHI TOCAIH,
MOBUHHI PO3YMITH, IO PU3UKYIOTH HE MPOCTO CBOIM MICIIEM, 3 SIKOTO iX
MOXYTbh MPOCTO 3BUIBHUTH YW BIJNPABUTH HA TEHCIIO, aje 1 OpOTUIPABHO
IIPYUBJIACHEHHUM Ta BJIACHUM MalHOM, a TaKOX CBOEIO CBO0OO1010. 3pO3yMiJIo,
o rmnpouec (HopMyBaHHS BiJANMOBIIHOTO 3aKOHOJABCTBA € CKJIAIHUM 1
JIOBrOTPUBAJIUM, ajie TOBOPUTH MPO 1€ 1 POOMTHU OKpeMI IPOIIO3ulIil Tpeda
OyJIO yK€ BUOpa.

Ha wnamy naymky, mns 3axucty AT BiJf KOMIUIEKCHHUX MOCSATaHb
«peunepiBy» 1 IepKaBHUX CITyKOOBIIIB, HEOOX1THO MIHIMI3yBaTH MOXJIUBICTh
OCTaHHIX OpaTW yd4acThb Yy pEUAEepChKUX arakax. A TOMY BaXJIMBO Ha
3aKOHOJIaBYOMY piBHI OOpOTHCA 13 KOpymii€w. HeraruBHO MO3HAYAETHCS
KOPYIILIS y CYJOBIM CUCTEMI HA MPUUHSATTA pillieHb. TakoXk, HEraTUBHO BOHA
BIUIMBAE 1 HA 1HII OpraHu y Jep:kaBi. 30KpeMa, «peijiepu» BIPOBAIKYIOTh
miaH 3axoruieHHss AT 3apy4uBIIMCH MIATPUMKOIO CYJJIIiB, MPEICTABHUKIB
CUJIOBUX CTPYKTYp Ta BMKOHaBYOi ciayxOu. Ha manuit MmomMeHT y aepkaBi
npuiHsIM 3akoH Ykpainu «lIpo ouumieHHs Blaan» M1 BEPXOBECHCTBA
npaBa Ta MiABUIICHHS €PEKTUBHOCTI OOpOTHOM 3 KOpyIIii€er. BianoBigHo 10
BkazaHoro HIIA, BcTaHOBIIO€ETHCS 3a00poHa 00iiiMaTh mocaau ocodam, sKi
Minaay i Kpurepii BU3HAUYeHi y 3aKoHi, BIAMOBIAHO MPOTIATOM 5-TH POKIB
ta 10 pokiB 3 JIHA HaOpaHHS YMHHOCTI BIAMOBIJIHUM pIIIEHHAM Ccyay. Y
3B 3Ky 3 LIMM IMOCHIFOETHCS BIAMNOBIIANBHICTh JEPKaBHUX CIIY>KOOBIIIB 3a
11, iK1 CHPUYMHWIM MOPYIIEHHS TTPaB POMAaJIsH.

FOpuct O.A. benikoB 3a3Hayae, 110 AJ1s1 3arn00iraHHst «perdepChKuM»)
3aXOIJIEHHSAM  MOHA  CTBOPUTHM  XOJJIMHTOBY  CTPYKTypy,  sKa
CKJIQJJaTUMEThCS 13 KUIBKOX KommaHii. Hampuknan, oaHidi kommnanii
HaJIE)KAaTUMYTh aKTUBM; Jpyra 3alMaTUMEThCS BUPOOHMIITBOM; TPETA —
3aKyHOBYBaTHME CHUPOBMHY JIJIS BUPOOHHUIITBA, IE€pEnpoAaroyu il MOTIM
JpYTiii; 4yeTBepTa — peaai30ByBaTUME BUTOTOBJIEHY MPOIYKIIIO; I’gTa —
3a0e3nevyyBaTUME pEIITY KOMIIaHIM mnepcoHajoM abo HajdaBaTUME 1HIII
nociayru. ['0loBHE MiANPUEMCTBO TPyNH MOXKe OYTH 3apeecTpoBaHE 3a
KOPAOHOM. ['0JIOBHUM HENOJIKOM TaKOi CXEMHU € CKJIAJIHICTh KOHTPOJIO 3a
(¢iHaHCOBUMHU TMOTOKaMu. 3a Takoi ToOyJ0BM OI3HEC-TPYNU MOXKYTh
BUHUKHYTH MPOOJIEMU 13 3aTyUYCHHSIM MO3UK. AJKE MIINPUEMCTBA TPYIIH,
Kl Oe3mocepeHbO 3ajayudeHi B Oi3HEC-Tpoliec, HE MalTh Y CBOEMY
PO3MOPSIKEHHI aKTUBIB, IT1J1 3aCTaBYy SIKMX MO>XHAa OTPUMATH KPeauT. SKIo
) TpOIIl IMO3MYa€ KOMIIAHIsl, KA € BJIACHUKOM OCHOBHHUX MaTeplalbHUX
IHHOCTEW, TO AKTUBU CTAIOTh YpPa3JMBUMHU Yy BHUIAJKY 3a00proBaHOCTI
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KOMITaHii mepea 0aHKoM alo iHIIOK KpeAuTHOK opraHizamieto [14, c. 115-
116]. Bapto moroauTvch Ta B3ATH 10 yBary BHCJIOBJICHY IYMKY, IPOTE
TaKOXX HEOOXITHO TMpOaHAI3yBaTH yCI HEJOJIKM TPU  CTBOPEHHI
XOJIIUHTOBO1 CTPYKTYPH.

Bapto noroautucs i3 B. [loTanenkom, sikuii 3a3Havae, 10 AJs1 3aXUCTY
MiIMPUEMHULITBA B YKpaiHi MOXHA BUKOPUCTOBYBATH 1HO3EMHI KOMIAHII B
SKOCTI 3aCHOBHMKIB YKPAiHCHKUX MiJMPUEMCTB, SIKI BOJIOMIIOTh AKTUBAMH
[132, c. 18]. Taka mpakTuka HE € HOBOK JJisi YKpaiHU. AKIII BEIMKHUX
BUPOOHUYMX MIANPUEMCTB e 3 90-X POKIB MUHYJIOTO CTOPIYYS KYyITyBaJIH
1HO3eMHI KOMIaHii, B ocHOBHOMY 3 Kimnpy. Ajie ToAl Taki KOMIaHIi 4acTo
JIUIIE YMOBHO MO>KHA OyJ1I0 Ha3BaTH 1HO3EMHUMU. BOHU BUKOPUCTOBYBAUCA
JUIsl TIPUXOBYBAHHS CIIPaBXKHBOTO BJIACHWKA. Y Halll 4aCc BUKOPUCTAHHS
1HO3€MHMX KOMIIaHI SIK 3aCHOBHUKIB/aKI10HEPIB YKPATHCHKUX MiINMPUEMCTB
MOKe OyTH JJOJAATKOBUM 3aXUCTOM BIJl «pEUIEPChKUX» aTaK. 3yMMHUMOCS Ha
repeBarax, siKi MOK€ HaJaTy 1HO3EMHA KOMIaHis, 1110 BUCTYNA€ BIIACHUKOM
aKIliii, 4acToK, MaiB B yKPaiHCbKOMY ITiIIIPUEMCTBI:

I) «Peitnepu» HE 3MOXKYTh BCTAaHOBUTHM KOHTPOJIb HAJ 1HO3EMHOIO
KoMmnaHiero. OAHUM 13 BaXKIMBUX €JIEMEHTIB HEIPYXKHBOTO 3aXOIICHHS
HiTPUEMCTBA € OTPUMAHHS KOHTPOJIIO HAJl HUM, BBEACHHSIM JO OpraHiB
yOpaBIiHHA MIJNPUEMCTBOM MIJKOHTPOJIBHUX 0Ci0. Y HaIllOMy BHUIAJKY
BUII[l OPTaHU YIPABJIIHHS 1HO3EMHOI0 KOMIAHIEI0 3HAXOSATHCS 332 KOPJAOHOM
1 «pedaep» *KOAHUM YMHOM HE MOJKE BIUIMHYTHU Ha ixHe pimeHHs. Takox
«pensiep» HE 3MOKE YCYHYTH 0C10 1HO3€MHOI KOMIIaHii BiJl BAKOHAHHS CBOIX
MOCaJ0BUX OOOB’SI3KIB Ta OTPUMATH KOHTPOJb Yy BUKOHABUYOMY OpraHi
1HO3eMHO1 KOMITaHii;

IT) ITHo3eMHa KOMIIaHisi € HEJOCTYIMHOK ISl aTaku «peuaepiBy.
OCKIJIbKM 1HO3€MHA KOMIMAaHISl 3apeecTpoBaHa 3a KOPJIOHOM 1 JIi€ 3riiHO 3
1HO3EMHUM 3aKOHOJIABCTBOM, «peiiepamMm» TEXHIYHO HEMOXKJIMBO CKAacyBaTH
il peecTpailito, 3MIHUTH il peecTpalliifHi aHi ado IHIIMM YMHOM BIUIMHYTHU
Ha Hei. B Takux Bumajkax, Hamaj Big0yBaeThCs HA aKTHBU KOMIIaHI;

[IT) CxknagHicTh CyAOBUX MPOLEAYP 3a y4yacTi 1HO3EMHOT KOMIIaHii, i,
30KpeMa, HEOOXIJHICTh 1H(POPMYBATH IO KOMMAHIIO MpO dYac 1 Micle
pO3IIISIAY CIpaBu y criociO, nmepeadadyeHui HalllOHAJIbHUM 1 MIXKHApPOJIHUM
3aKOHO/IaBCTBOM;

IV)3a  ngonomMororo  BUKOPHCTAaHHS  1HO3EMHOK  KOMIIAHIEI)
MDKHApPOJHUX 3aXOJ(IB 3aXUCTy IMpPaB BJIACHOCTI MOXJIMBE OTPUMAaHHS
CIPaBEJIMBOTO CYJIOBOIO 3aXUCTY. [HO3EMHA KOMIaHig MOK€E 3BEpPHYTHUCS 32
3aXMCTOM IPAB BJIACHOCTI 10 €BPONENCHKOro CyAy 3 MpaB JIIOJAUHU, a TAKOK
JI0 CYJIIB 13 3aXUCTY MPAB IHBECTOPIB;
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V) IHozemMHa  KOMIIaHisi MOXE€  BHUKOPUCTATH 1HIII  CHOcoOu
MPOLIECYAIbHOTO PO3IJIsiAY CIOPIB B YKpaiHi — apOiTpasKHU po3riisia Oy ib-
SKHX CIOPIB MI0JI0 TUX YU 1HIIMUX JA0roBopiB a00 aktuBiB Y MKAC npu TIIII
VYkpainu. OgHak TyT CjijJi ypaxyBaTu BUCOKY BapTICTh CYJOBOTO PO3IJISIAY
Ta OIUIATU TOCIYT HOPUAUYHUX PATHUKIB 1 MPEICTABHUKIB, a TaKOX
TPUBAJIICTh CYyJIOBOr'O MPOLIECY;

VI) MoxIuBICTh MIBUAKOTO MPOJAXKY aKIiid 1HO3EMHOI KOMITaHii
iHIIOMY 1HBECTOpY. Y pasi, KOJIM akliOHEpU MNPUHUMYTh TaKe PpIillleHHS,
npoJaX YCiX aKTHUBIB MOXE 3BECTHUCS J0 MPOAAXKY KOHTPOJBHOIO MaKETy
1HO3eMHOI KOMIaHI{, sIKa BOJIOJII€ MAKETOM aKilii yKpaiHChbKOT KOMIIaHii;

VII) OOMmexenuid BIJIMB JEp:KABHUX OpraHiB 1 MpUBaTHUX OCI0 Ha
1HO3EMHY KOMIMaHil0. Y «peUJIEpChbKUX» 3aX0JlaX MOXKYTh TaKoX Opartu
y4acTh JI€pKaBHI OpraHu, siKi MTOBMHHI BUKOHYBATH pIIIEHHS a00 yXBaju
YKpaiHChKHUX CY[iB, a00 * 3a0e3MeuyBaTh 3aKOHHICTh MPHU iX BUKOHAHHI.
Takox, «pelinepu» COpUSIOTH TMPOBEACHHIO TMOJATKOBUX UM IHIIHUX
MEepeBipOK Ha MiANPUEMCTBI. AJle BIJIMBAaTH aHAJIOTIYHUM YMHOM Ha
1HO3eMHY KOMIIaHiI0 MPOCTO HEMOKJIMBO, OCKUIbKM BOHa repeldyBae mosa
IOPUCAUKINIEI0 YKpaiHChKOI JiepkaBu [132, c. 18-19].

[IpoananizyBaBim crnocoOu rmnocsraHHs Ha MaiiHo AT, Ha OCHOBI
TBEP/PKEHb HAYKOBIIIB, BapTO MiACYyMYyBaTH, IO 3 METOIH 3amoOiraHHs
3AIACHEHHIO MOCSATaHb, BJACHMKAM KOHTPOJbHOro mnakety akuid AT
HEOOX1/IHO: HaJAaTH MOXJIMBICTh aKI[IOHEPAM y MOBHOMY 00CsI31 peai3yBaTu
HEMaHOBI Ta MalHOBI npaBa y AT; NOCTIHO BECTH KOHTPOJIb 3@ CILJIATOIO
3aboproBaHocTi AT, 30kpema 1oTpiOHO 00OB’SI3KOBO 30€piraTu JOKYMEHTH,
0 HiATBEPKYIOTh MOTAIIEHHsI 3a00proBaHOCTI; MPOBECTU aHAII3 ICTOPIi
ctBopeHHs: AT Ta #oro JisAbHOCTI JJIi BUSBJICHHS W YCYHEHHS
HETOYHOCTEH, MEPEBIPUTH JOTPUMAHHA Y TIOBHOMY o00Cs31 Tpoueayp,
BCTAHOBJICHUX Y 3aKOHOAABCTBi. Tako BapTO 3BEpHYTH yBary Ha Te, IO
OHUM 13 e(EeKTUBHMX 3ac0o0iB i1 3axUCTy MIJNPUEMHUIITBA €
BUKOPUCTAHHSI 1HO3EMHUX KOMMAHINA B SKOCTI 3aCHOBHUKIB BITUM3HSHUX AT
Ta IHIKX Cy0’€KTIB rOCHOIapIOBAHHH.
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) PO3JILI 3.
NOCYAOBHUIA TA CYOBUI 3AXUCT AKLIOHEPHUX
TOBAPUCTB BIJI IOCATAHB HA IX MAWHO

3.1. 3aiiicHeHHs1 TeXHIYHUX 3aXOAIB JJIS1 MPOTUII MOCATAaHHAM HA
MAaiiHO aKIIOHEPHUX TOBAPUCTB

Ha croronni AT € ogHuMH 13 HAO1IBII TPOTPECUBHUX, AJI€ BOJIHOYAC 1
HaWMEHII 3aXUIIEHUX BUJIB Cy0’€KTIB rocnojaaproBanHs. HasBHICTh akmii i
MO>JIUBICTh MAaTH TOJI0C, MPOMOPLIIHHUIN KIJIBKOCTI (@ BIJIMOBIAHO 1 BAPTOCTI)
aKIliii BUTIIAAE JAEMOKpPATUYHO, ajie, pa3oM 3 TUM, CTUMYJIIOE IHKOJIM HE
30BCIM YECHHUM axioTak cepell HasIBHUX aKIIOHEPIB Ta CTOPOHHIX OCi0,
CIIpSIMOBAHUM Ha MpUAOAHHS Y BJIACHICTh SIKOMOTa O1JIBIIOT KUIBKOCTI aKIlii.
KopnopatuBHuii CekTOp €KOHOMIKM YKpaiHM B IIJIOMY, OCOOJMBO HOro
aKIIOHEpHA CKJIaJ0Ba, € HAJ3BMYAWHO BpPa3juBlI 3 TOYKU 30pY ICHYBaHHS
3arpo3 peuaepcbkux 3axormieHs [38,c¢.316]. Y Bumaaky mnpoBeIcHHS
JOJATKOBOI eMicii aKIiil Aep:KaBi CKJIaJHO BU3HAYUTHU KOI'O 13 aKILIOHEPIB i
Ou XOTijocsi 0auuTU B SKOCTI BJACHUKA KOHTPOJILHOI'O TAaKETy akilid, a
TAKOX Y 3aKOHHUM CIOCOOOM BOHU 30UJIBIIMIM HAJEXKHY iM KUIBKICTb
akiii. A ocoOnuBy yBary jepkaBa npuiaiisie AT, B SKMX 4YacTMHA aKIlii
3HaXOJUThCA Yy JIepXkaBHI BiacHocTi. Ha cyuacHoMy erami pO3BUTKY
€KOHOMIKM YKpaiHM TOCTal0 MHWTaHHS IOAO CKacyBaHHsS TNpaBuja
OJIOKYIOYOT0 MakeTy akKiiii, 0co0aruBO 10 BigHoueHHI 10 AT 3 akuisamu y
BJIACHOCTI JE€pKaBH.

b.B. /lepeBsiHko 3a3Havae, 10 3arpo3a peijaepcTBa € HaWOUIbII
BiporigHoro came s AT, akiii sSIKuX 3HaAXOASATHCS Y BIACHOCTI IMPHUBATHUX
oci0. ToMy kpaite i MiHIMI3yBaTH y:K€ Ha MOYaTKOBOMY €Tami — ilie Ha
CTafil YTBOPEHHsSI HOBOro cy0’e€kTa rocmnojaproBaHHsi. HaykoBelb BKasye,
0 SKIIO CTpaTeriyHl MUTAHHS 3 OpraHizauii IisUIbHOCTI 3aKpIMUTH Y
CTaTyTi, a TaKOX BKa3aTW, 1[0 BHECEHHS 3MIH JI0 CTaTyTy MOKJIMBI JIMIIE
MicyIsl 3TOJIU yCIX YYaCHUKIB, — TO 3arpo3a peiiepcTra Tak camo siK 1 3arpos3a
MailHOBMM TIpaBaM YYaCHUKIB Malke YHEMOXJIMUBIIOEThCA [55, c. 289;
62, c. 140-141]. Bapto nOoroguTUCh 13 BYEHUM, OCKUIBKM  KpiM
3aKOHOJABCTBA  HEOOXiJHO  3aiiroBath  JjokanbHl  HIIA, 30kpema
MPONKUCYBATH y CTATyTl yCl BaXJIMBI OpraHizailiiHi MUTAHHS, MOB’s3aHl 3
ynpaBiaiHHaM AT. Takox, 3MiHM Y 3aKOHOJABCTBI 100 KBOPYMY HaAaayTh
MOxMBICTh AT 3 Aep)kaBHOO YAaCTKOKO KamiTany 3aXMCTUTH TIpaBa Jep KaBu
Ta HAJIATH MOXJIMBICTh OMNEPATUBHINIE NMpUHAMATH PIIIEHHS Ha 3arajbHUX
30opax. Tyt Ha mepuie Miclie BUXOAUTH MpaBoBa poOOTa HA MiANPUEMCTBI,
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poib  SKOi 4YacTto HenoouiHweThesa. I[Ipore naepxkaBa Mae 1HKOJIU
3aCTOCOBYBATH 1 MEXaHI3MM IMIIEPATUBHOIO PETYJIIOBAHHS TOCMOJAPCHKOL
nisyibHOCTI. [IprHaiiMHI y IbOMY Ha3pijia HEOOX1IHICTh came 3apa3 Jijisi TOro,
100 BIJHOBUTHU MAPUTET B OKPEMMX CTPATETIYHMX Taly3sX BUPOOHHUIITBA
[207].

A CTOCOBHO JIep>KaBHOTO KOHTPOHO y cepi AT, Benukux Koproparii
Ta 00’€¢qHaHb MIANPUEMCTB HEOOXIJHO 3a3HAYUTH, 110 Yy OaraTbox
PO3BUHEHUX KpaiHaxX CBITY BiH €(heKTUBHO 3/iHcHIOEThCA. C.M. I'py nHUIIbKA
Ta IHII BYEHI B AKOCTI Mpukaany HaBoiasTh [lIBerito, sika € kpaiHOWO 3
TpaAULIHHO PO3BUHEHUM  JIEPKABHUM CEKTOPOM  E€KOHOMIKH, SAKUU
HApaxoBy€ CIM  BEJIMKHUX  JEPKAaBHUX  KOpIOpallii:  ymnpaBiiHHS
ripoeHepropecypcamu, JAeprKaBHI 3ajli3HUII, IOLITOBE BIJOMCTBO, JIICOBE
yOpaBJiHHA, TEJEBI3iiiHYy KOMIIAHIlO, YMPABIIHHS aeponopTamMu Ta
MIPOMUCIIOBY KOPIOPAILLitO 3 BUIIYCKY MPOIYKIii IUBIILHOTO Ta BIHCHKOBOTO
npuszHaueHHs. Jlo ckiamy Kopropaniid BXOASTh JEpKaBHI KOHIIEPHU,
JEp>KaBHI aKIIOHEpHI KOMIaHIl Ta iXHI JOYipHI MiANpUEMCTBA. Ypsn
HIOPOKY BUAUISIE IM 3a MOTOJKEHHAM 3 Map/iaMeHTOM KOILITHM Ha MOTOYHI
BUTPATU Ta KamiTAJOBKJIAJAEHHA 3 JepkKaBHOro Orokery. Pazom 3 Tum
KOpropailii B OINEpPaTUBHO-TOCIOAAPCHKOMY BiJHOIIECHHI 3allikaBjeHl Yy
pe3ysibTaTax TOCIOJApPChKOi iSTIbHOCTI KOHIEPHIB Ta KOMIIAHIM, 10
BXOJIATh J0 IXHBOI'O CKJIaJy Ta Jil0Th Ha 3acajaXx KoMepIiiHOT
caMOOKyMHocTi [64, ¢. 71-72]. BBaxkaemo, mo ekoHoMmiky IlIBerii mMoxHa
B3SITM 3a NpUKIAL YKpaiHi. A OTKe, BHECEHI 3MIHU /10 3aKOHOJABCTBA
OyJeMO BBaKaTH HEBEJMKOI TMEPEMOrold Ha KOPHUCTh JEp)KaBW, a s
3a0e3IeUueHHs 1HTEepECIB K JEp)KaBHUX, TaK 1 MpUBATHUX akuioHepiB B AT
HEOOXITHO B yCIX CIyk0ax Ta BiJJijIax MOCUJIIOBATH MPABOBY POOOTY.

JlepkaBa ~ MOBMHHA  HaJaBaTH  TMEBHI  rapanTii  cy0’ekTam
rocrnojaproBanHsi. MaiiHOBI rapanTtii nependayaroTb HEAOTOPKAHICTh MalHa
1 3a0e3nedeHHsl 3axMCTy MpaBa BJIAaCHOCTI mianpuemus [34, c. 24]. Bueni
BKa3yIOThb Ha SKICTh TOCHOJAPCHKOrO 3aKOHOJABCTBA SIK OJWH 13
HAaWBAK/IMBIIIMX  YWMHHUKIB  HaIlOHaJbHOI  Oe3meku, 3a0e3redyeHHs
HallloOHaNBHUX iHTepeciB Ykpainu [194, c. 165]. Bapro 3a3HaumTu 1o B
YkpaiHi i 3aXUCTy NiAMNPUEMCTB BiJl MOCITaHb Ha iX MalHO yxe 3p00JIEHO
BAXKIIMBI KPOKM, $IKI MPOMHMCAaHI Yy 3aKOHOJABCTBI. 30Kpema, CTBOPEHO
Kowmiciro, a takox Ilpe3uaeHt Ykpainu cBoiM Ykazom «lIpo 3axoau 1miomo
MOCUJIEHHSI 3aXWCTy TpaBa BiacHocTi» Big 12 motoro 2007 poky
Ne 103/2007 nakazaB KMY 3a yuactio BCY Ta ['enepanbHOl npokypaTypu
Ykpainu 151 3a0€31eYEHHsI 3aXUCTY NPaB Ta 3aKOHHUX IHTEPECIB aKI[IOHEPIB
Npu  BUPIMICHHI KOPMOPATHUBHUX KOH(MIIKTIB, TpoaHamidyBatu (akTu
«perepcTBa» Ta 3a pe3yJbTaTaMM aHaji3y, 3 YpaxyBaHHIM MIDKHAPOIHOTO
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JIOCB1/1y BUPIIEHHS MOJIOHUX MUTAHb BHECTU B YCTAHOBJIEHOMY MOPSJIKY Ha
po3risia BPY npoekT 3akoHOIaBYMX aKTiB, 30KpeMa, I1110]10: BCTAHOBJICHHS
KpUMIHAIBHOT BIAMOBIJATBLHOCTI 3a «peiaepcTBOo» Ta i1HGOPMYBaHHS
aKI[IOHEpIB TOBApUCTBA TMPO Y4YacTh TOBAPUCTBA Yy KOPIOPATUBHOMY
koHpuikTi [162]. TIpore sk mNOKa3ye MNpakTUKa HAa ChOTOAHIIIHINA JEHB,
He3Baxaroun Ha Te, mo y KK Ykpainu BCTaHOBIIEHO BiJIOBiJadbHICTh 3a
MPOTHUITPABHE 3aBOJIOAIHHS MAalHOM MIANPUEMCTBA, YCTAHOBH, OpraHizanii, y
HaIIW nep>kaBi, HE BCTAHOBJIECHO MEXaHI3MIB peasi3allii IpoTulii BKa3aHOMY
SBUILY Ha MpakTuil. Tomy mpu 3aXuCTi MAOPUEMCTB BiJI MOCSTaHb Ha iX
MaiiHO B OCHOBHOMY MOTPiOHO pO3paxoByBaTH Ha IHAMBIAYaJlbHI y PI3HHUX
BUIAJIKAX 3aCO0M 3aXUCTy BiJ MPOTUIPABHUX IMOCATAHb, SIKI MAa€E KOMXKHE
M1 IMPUEMCTBO.

3rijiHo 3 yactuHoo 5 ctatTi 55 KY y KoKHOro € npaBo OyAb-SKUMU HE
3a00pOHEHUMHU 3aKOHOM 3aco0aMM 3aXMILNATU CBOI MpaBa Ta CBOOOAM Bij
MOPYIIEHb Ta NPOTUNpPABHUX Mociaranb. KoxHa ocoba mae mpaBo BUIBHO
oOuparu He3a0OPOHEHU 3aKOHOM 3aci0 3aXUCTy mpaBs i cBO0oA. BianosiiHo
no crarti 13 KV, nepxapa 3abe3rneuye 3aXUCT mpaB ycix cy0’€KTiB mpaBa
BJIACHOCTI 1 TOCHOAApIOBaHHs, COLaJIbHY CHPSIMOBAHICTh €KOHOMIKM [83].
VYci cy0’exTH MpaBa BIaCHOCTI PiBHI Mepea 3aKOHOM. BiaMmoBiiHO 10 CTaTTI
20 I'K Ykpainu, aepxkaBa 3a0e3nedye 3axUCT MpaB 1 3aKOHHUX IHTEPECIB
Ccy0’€KTIB  rocrojaproBaHHs  Ta  cnoxkuBadiB.  KoxkeH — cy0’exT
rOCIOJapIOBAHHS Ta CIOKUBAY Ma€ MPaBO Ha 3aXUCT CBOIX MPAB 1 3aKOHHUX
iHTepeciB. [IpaBa Ta 3aKOHHI IHTEPECH 3a3HAYEHUX CYO’ €KTIB 3aXUIIAFOTHCS
IUISIXOM: BU3HAHHSI HAsgBHOCTI a00 BIJICYTHOCTI MpaB; BU3HAHHS IOBHICTIO
a00 4YacTKOBO HEIIMCHMMM aKTIB OpraHiB JEp>KaBHOI BJIaId Ta OpPraHiB
MICIIEBOI'O CaMOBPSIyBaHHS, AaKTIB IHIIMX CyO’€KTiB, 110 CyHepedaThb
3aKOHOJIAaBCTBY, VIIEMJISIIOTh IIpaBa Ta 3aKOHHI 1HTepecu Ccy0’ekTa
rocrnoiaproBaHHsi a00 CHOXXKMBA4iB; BU3HAHHS HEAIMCHUMHU TOCMOJIAPCHKUX
yroJ 3 MiJAcCTaB, NepeadayeHuX 3aKOHOM; BIJHOBJIEHHS CTAHOBMINA, SIKE
ICHyBaJlo /10 TMOpPYIIEHHS IIpaB Ta 3aKOHHMX IHTEpECIB CyO’ €KTIiB
rOCIOIAPIOBaHHS; MPUITMHEHHS AiH, 1110 TOPYUIYIOTh TpaBo ab0 CTBOPIOIOTH
3arpo3y Moro MopyueHHs; TPUCY I>KEHHSI 10 BAKOHAHHS 000B’ 3Ky B HATYpi;
BI/ILIIKOYBaHHS 30UTKIB; 3aCTOCYBaHHS IITPA(QHUX CAHKI[IH; 3aCTOCYBAHHS
OMNEPATUBHO-TOCHONAPCHKUX  CAHKIINA; 3aCTOCYBaHHS aJMiHICTPATUBHO-
rOCIOJIApChKUX  CaAHKIIM;  yCTAaHOBJIEHHA, 3MIHM 1  NPUIKMHEHHS
rOCIIOJIApChKUX MPaBOBITHOCHH; IHIIMMHU croco0amu, InepeadadyeHuMHU
3akoHOM [43]. T.UYepHamuyk 3a3Hayae, IO IPAaBO HA 3aXUCT — II€
nepeadadeHa  3aKOHOJABCTBOM  MOXKJIMBICTH  YIPABOMOYEHOI  ocoOu
CaMOCTIMHO 3aCTOCOBYBAaTH J03BOJICHI a00 CaHKI[IOHOBaHI 3aKOHOM
IOpUJINYHI 3aCO00M BIUIMBY Ha MOPYIIHUKA, 00 3BEPHYTHUCA 10 BiJMOBITHOIO
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IOPUCIUKIIMHOTO OpraHy 3 BUMOTOI0 CIIOHYKaTH MOPYIIHUKA 10 TEBHOL
noBeaiHku [235, c. 27].

Takox, rapanTii npaBa Ha 3axXWUCT aKI[IOHEpPIB BCTAHOBJICHI Yy
K Ykpainu. Bignosigno no yactuau S crtatti 98 LK Ykpainu, pimeHHs
3arajibHuX 300piB MOe OYyTH OCKAap>KEHE YYaCHUKOM TOBApPUCTBA 10 CYIY
[232]. Anie 15 rapaHTisl y TUTAHHSIX OOPOTHOM 13 «PEUIEPCTBOM» BUIIISAIAE
Hee(DEKTUBHOIO, @ TOMY MOYKE 3aCTOCOBYBATHUCS Y KpaiHbOMY BUIAJIKY.

He3Baxkatoum Ha Te, 10 Ha CHhOTOAHI YKpalHChbKi HAyKOBII
JOCHIKYBalld  TIPAaBOBY MPUPOJY KaTeropii «mpaBOBUM 3aXUCT», 1X
TBEPJKEHHS MOJCKYAN MAIOTh CHIPHUI XapakTep 1 MOTPeOyIOTh MOJANbIINX
HAYKOBHUX JOCHIIKEHb. Tak, po3poOka €IMHOro €(EKTUBHOIO MEXAHI3MY
npaBoBoro 3axucty AT Bij mocsiraHb Ha X MaifHO HE MOKe OyTH CTaTUYHOIO
Ta OJIHOMOMEHTHO BUPIIIYBaHOIO, aJIKe Mpolec OOpOTHOU 13 MOPYIIHUKAMU
pI3HUMHU, 30KpeMa 1 IpaBOBUMHU, METOJJaMU MA€ MIEPMAHEHTHUI XapaKTep.

[lepen Tum sk Ge3moOcCepeHbO MEPEUTH 10 Kiacudikallii crnocoOiB
3aXMCTY IpaB aKkIiOHEPIB, MOTPIOHO AT BU3HAYEHHS MOHATTIM «IPABOBUM
3aXHUCT» Ta «CMOCOOM 3axucTy mpaBy. s 1bOro HEOOXITHO MEPErIAHYTH
BU3HAYAHHS BKAa3aHUX MOHSITh, 1110 BUCJIOBIIIOBAIN HAYKOBIII.

ITpodecop H.C. Manein BH3HaAua€ TMPABOBUN 3aXUCT 5K CUCTEMY
IOpUJIMYHUX HOPM, SIKI CIIPSIMOBaHI Ha 3amoOiraHHs MPaBOMOPYUIECHHSM Ta
nikBiaanito ix HacmiakiB [101, ¢. 192]. Ileit HaykoBelb Ja€ JOCTaTHHO TOYHE
BU3HAYEHHSI MOHSTTS «IIPAaBOBOIO 3aXHUCTy», MPOTE BOHO Ma€ 3arajbHUMN
xapaktep. IIpodecop C.C. AnexceeB BU3HA4a€ TIPABOBUN 3axUCT SK
JEP)KABHO-TIPUMYCOBY  JIISUTBHICTH,  CIOPSMOBAHY  HA  TOHOBJICHHS
MOPYIIEHOTO MpaBa, 3a0e3MEUYeHHs BUKOHAHHSA HOPUJUYHOTO OO0O0B’SA3KY
[115, c. 180]. BuzHaueHHsi, HaJjaHe TMPOBIAHUM HAYKOBIEM CJIiJl 4aCTKOBO
JIOTIOBHUTH, AK€ MPABOBUN 3aXUCT — 1€ HE JIMIIE JCP>KaBHO-TIPUMYCOBA
JUAJIBHICTh, — BIAMOBIIHO JO 3aKOHY CYO’€KT TOCIOJapIOBaHHS MOXKE
3M1MCHIOBATH 3aXUCT MPaB K CAMOCTIMHO, TaK 1 Y€pe3 YIOBHOBAKEHUX 0OCi0.
ITIpodecop 3.B. PomoBchbKka po3risgae mpaBOBUid 3aXKMCT Y ABOX aCIIeKTax, a
came, ToO-TiEpIle, MPaBOBUM 3aXUCT — 1€ 3aBXKJIU aKT, 110 BXKE BIIOYBCS;
CYTHICTh ITPAaBOBOI0 3aXUCTY MOJISATa€ B TOMY, 1110 BiH € pealiizalieto o0paHoi
MPaBO3aCTOCYBAIbLHUM OpPraHOM Mipy JEP>KaBHOTO TMPUMYCY; TO-IpyTeE,
MPaBOBUM 3aXUCT PO3IJISAAETHCS B JUHAMIILI SIK MPOLIEC 3aXUCTY, 110 Ma€
CBI mo4yaTtok (Tpej’sIBJICHHSI MO30BY) 1 3aBEPIICHHS (BUKOHAHHS PIIIEHHS
cyay) [178, c. 9]. VaBnserbcss NOLIIBHUM 3a3HAUYMUTH, IO IIPABOBUM 3aXHUCT
€ HE JIMIIE 3aXUCT NPaBO3aCTOCYBAIBHUM OpPraHOM Ta IUISIXOM
pej’ IBJICHHST MMO30BY 1 MPUUHATTA PILICHHS CYly 3 HNPUBOJY MOPYIICHUX
npaB. TyT BapTo TakOX J0JaTH, IO CYO €KT TrOCMOJAPIOBAHHS MOXKE
3M1MCHIOBATH 3aXUCT MPaB CaMOCTIMHO.
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O. JlaBpiH 3a3Hayae, 110 32 YMOB PUHKOBOI €KOHOMIKHU ITiJi 3aXUCTOM
npaB CyO’€KTIB TOCMOJIApIOBAHHS PO3YMIiIOTh CHUCTEMY 3axoJiB (dopMm 1
Croco0IB  AiSJIBHOCTI), IO 3JIMCHIOIOTHCS BIJAMOBIIHO 70 3aKOHY SIK
cy0’€KTOM TOCHOIAPIOBAHHSI CAMOCTIIHO, TaK 1 Yepe3 YIOBHOBAXKEHUX OCIO,
1 CHpsIMOBaHMX Ha 3amo0iraHHs W YCYHEHHsS MOrpo3 MOPYLIEHHS MpaB
BUIMOBITHUX CYO’€KTIB, YCYHEHHS TMEPEIIKOJ] 3IIACHEHHIO L[MX TIpaB,
BIJIHOBJICHHSI TIOPYIIEHWX TIpaB 1 MPABOBOTO CTaTyCy Ta NPUTATHEHHS
MNOPYIIHMKIB 70 BiAnmoBiganbHOCTI [95,c¢.59]. 3 umMMm aBTOpOM BapTO
YAaCTKOBO  MOTOJUTUCh, OCKUIBKM TiJ 3aXUCTOM 1paB  CyO’€KTiB
roCrHoJaproBaHHs MOTPIOHO pPO3YMITH cucTteMmy 3axoJiB ((popm 1 crocobiB
TUAJIBHOCTI), IO 3AIACHIOIOTHCS BIiAMOBIIHO J0 3aKOHY SIK Cy0 €KTOM
rOCIIOJIapIOBaHHs CaMOCTIMHO, TaK 1 uyepe3 ynoBHOBaxkeHUX oci0. IIpore
I0JI0 YCYHEHHS IMOrpo3 IMOPYIICHHS MpaB BIAMOBIIHUX CYyO’€KTIB MpuU
3aXUCTI MOKHA HE MOTOAUTHUCH, OCKUIBKUA MOPYIIEHHS MOKHA MOMEPEIUTH,
HE JIOMYCTUTH, ajie YCYHYTH 3arpo3y MOPYIICHHS MpaB HEMOXKIIUBO.

OTxe, BapTO BU3HAYUTH TOHATTS «IPABOBUM 3aXHUCT» SIK CHUCTEMY
IOpUJIMYHUX HOPM, HEOOXIIHMX JUIsl 3anoOiraHHs MpaBOMOPYUIECHHSM,
BIJIHOBJICHHS TMOPYIICHUX TIpaB Ta NPUTITHEHHS TMOPYUIHUKIB  J0
BIJIMOB1IAJIBHOCTI.

[.O. d3epa 3a3Hauae: «Criocobamu 3aXUCTy MpaB € BCTAHOBJIEHI aKTOM
3aKOHOJIaBCTBA a00 JOTOBOPOM MaTepiaibHO-NMPABOBI 3aX0 M MPUMYCOBOIO
XapakTepy, 3a JOMOMOTrO SIKMX BiJIOYBA€TbCS BiAHOBJICHHS MOPYIIECHUX
npaB 1 BIUIMB Ha TmpaBonopyliHuka. Big Bubopy cmnoco0y 3axucty
MOPYLIEHOTO TIpaBa 3alleKUTh OOCAT MOMXJIMBOCTEH TI0 MPUITUHEHHIO
NOPYUIEHHSI MpaBa, BITHOBJIEHHS CTAHOBMINA, IO ICHYBAJIO /10 MOPYIIEHHS
npaBa, KoMneHcartii Brpam [66, c. 32]. B.B. ByTHeB mia cnocobamu 3axucty
IpaB BU3HAyae repeadadeHi 3aKOHOAABCTBOM 3ac0O0H, 3a JOIIOMOIOK SIKMX
MOXXYTb OyTH AOCSTHYTI IPUMUHEHHS, TOTIEPEIKEHHS, YCYHEHHSI TOPYIIEHb
npaBa, MOro BIJHOBJIEHHsS Ta (a00) KOMIIEHCAlllsl BTpaT, BUKJIMKAHUX
nopymeHHsM mpasa [23, ¢. 10]. 3 HagaHUMM BU3HAYE€HHSIMHU BapTO B LIIOMY
MOTOJIUTUCH, aJleé CTOCOBHO KaTeropii 3aXucty mpas, intepecis, MaitHa AT y
OLNBIIIN Mipi CIiA CXWIMTHCS A0 MEPIIOTr0, OCKUIBKK CIOCOOaMu 3aXUCTY
MOXYTb OyTH CKOpIIIIE€ 3aX0H, aHIK 3aCO0U.

Hesiki BueHi, 30kpeMa A.A. [1aBjioB, cnocoOu 3axXUCTy PO3YMIIOTh SIK
3aKOHOJABYO 3aKpiIllJIeHI 3aXojJ, 3a JOINOMOIOK SKUX BigOyBaeThCs
BIJIHOBJICHHSI TOPYIICHOr0 IpaBa, NPUMWHEHHS 1 TOMNEPEIKEHHS HOro
nopymeHHst [117, c. 19-20]. Crnoci® 3axucty sk nepeadadyeHuil 3aKOHOM
3axiJi BiJHOBJIFOBAJIBHOI CIPSIMOBAHOCTI MOKE pE€albHO BTUIIOBATUCS IPH
BUKOPUCTAHHI TEBHUX 3ac00iB, 1[0 BU3HAYAIOTHCA OCOOJUBICTIO IHOTO
criocoOy. IToaiOHuM, ane pa3om 3 UM 1 BIIMIHHUM, € BU3HAUYECHHS, 3T1JIHO 3
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SAKAM CIIOCOOM 3axXUCTy PO3YyMIIOTh SIK MarepiajlbHO-IIPAaBOBI 3acoOm
MPUMYCOBOI0 XapakTepy, SKi 3aKpiljeHI 3aKOHOM, 1 3a JOMOMOI'OK) SIKMX
3a0e3neuy€eThCcsl Ta 3IIMCHIOETHCS BIAHOBJIEHHS (BHM3HAHHS) MOPYLICHUX
(ocnoproBaHUX) MpaB 1 BIUIMB HA NpaBOMOpYIIHUKA [22, c. 7].

Otxe, crnocoOu 3axucTy npaB — 1€ IepeadaydeHi 3aKOHOJAABCTBOM
3aX0/H, 3a JIONIOMOTOI0 SIKMX Bi0yBa€ThCs 3am00iraHHsl MPaBOMNOPYIICHHSM,
BIJIHOBJICHHsSI TOPYIICHUX TIpaB Ta MPUTITHEHHS TOPYUIHUKIB 70
BIJIMOB1AQJIBHOCTI.

BinnoBigno no yactudu 1 crarri 16 LK Ykpainu, koxxHa ocoba mae
paBO 3BEPHYTHUCS JO CyIly 3a 3aXMCTOM CBOr0 OCOOMCTOr0 HEMaWHOBOIO
ab0 MaifHOBOro mpaBa Ta inTepecy [232].

Y HaByajbHIN JiTEpaTypi BU3HAYAKOTHCSI OCHOBHI CHOCOOM 3aXUCTY
npaB  BJACHOCTI  Cy0’€KTIB  TOCHOJApPIOBAHHS:  PEYOBO-MPABOBI  Ta
3000B’s3a1bHO-TIPAaBOBi. PedoBO-MpaBoOBI — CHpsSMOBaHI Ha 3aXUCT BiJ
0€3MoCcepeIHbO HEMPABOMIPHOIO BIUIUBY OYlb-sIKMX OCI0 (BiHAMKAILLSA).
Binaukaiiiinuii mo30B — 1€ 1M030B HEBOJIOAIIOUOTO BJIACHUKA IO HE3aKOHHO
BOJIOJIIFOYOTO HE BJIACHUKA MpO BUTpeOyBaHHS CBOro MailHa B HaTypl.
Heraropauit mo30B Moxe OyTH Mpea’ siBICHO Yy BUIAIKY CTBOPEHHS YMOB,
[0 TEPEelIKOKAIOTh HOPMAJIbHOMY  3/1MCHEHHIO BJIACHUKOM  CBOIX
IIPABOMOYHOCTEN 3a KOPUCTYBAHHSAM Ta PO3NOPSAKEHHSM CBOIM MAaWHOM,
X04 OM MOpylIeHHS 1 He OyJIM Mo€HaHi 13 030aBICHHSM BOJIOIIHHS PlUylo.
3000B’s13aJIbHO-MIPABOB1  3aCTOCOBYIOTHCS, SIKIIIO MalTh 3000B’s3ajIbHI
(HampuKIaaA, JOrOBIPHI) BIJHOCMHM MiX BJACHUKAMKW Ta o0co0aMu, SKi
HEOOIPYHTOBAHO YTPUMYIOTh MaiiHo [61, c. 8-12].

Jlep>xkaBH1 rapaHTii npaB Ta IHTEPECIB Cy0’ €KTIB TOCMOJAPIOBaHHS, Ha
nymMky M. TiToBa, MoXHa TMOJIIMTA Ha 3arajbHi Ta MaitHoBi [105, c. 217].
3aranbHl MOOJISITAlOTH B TOMY, IO JIep’KaBa TrapaHTye cy0’ ekTam
roCroJaproBaHHs OJHAKOBI MTpaBa i CTBOPIOE PiBHI MOMKJIUBOCTI JJIs1 JJOCTYILY
70 MaTepiaibHO-TEXHIYHUX, (DIHAHCOBUX, 1H(MOPMALIMHUX, MPUPOJHUX Ta
IHIMX pecypciB. MailHOBI rapaHTii npaB MiANPUEMCTB Ta THIIUX CyO’€KTIB
rocrnoJaploBaHHs, 3riHO 3 KOHCTUTYLIMHOIO HOpMoro crarti 13 KV,
MOJISATal0Th 'y TOMY, IO JEpKaBa NMpUAMalOuM BiJMOBIJHE 3aKOHOJABCTBO,
CTBOPIOE CHELIAIbHI CTPYKTYPHU, SIKI KOHTPOJIIOIOTH MOro BUKOHAHHS,
rapaHTy€ HEJIOTOPKAHHICTh iX MaifHa Ta 3a0e3Meuye 3aXUCT MpaBa BIACHOCTI
[83].

HayxkoB1ii po3pi3HsOTh B OCHOBHI (POPMU 3aXUCTY: IOPUCTUKIIINHY Ta
HEIOpUCAUKILINHY. [0 ropucauKuiiHo1 (hOpMH 3aXUCTY BIAHOCATH JiSUIbHICTD
YIOBHOBAXKEHUX JIEPAKABOIO OPraHiB WIOJI0 3aXUCTy MOPYIIEHUX ado
ocrioptoBaHux mnpas. [[o Takux opraniB [{K Ykpainu BiIHOCUTB: Cy]l, OpraHu
nepxkaBHOi Biaaau Ykpainu, APK, opranu micueBOoro caMoBpsiiyBaHHS Ta
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HoTapiyciB. Heropucamkiiiiina (opmMa 3aXHCTy OXOIUIFOE il TpoMaasH Ta
OpraHizailii y 3axucTi mpaB, sKi 3IIACHIOIOTBCS HUMHM CaMOCTIHHO 0€3
3BEPHEHHS 0 KOMIIETEHTHUX JepxkaBHuX opranis [121, c. 130].

KpiM HazBanux B YKpaiHi MOXYTh JIATH W IHINI OpPraHu 3aXUCTY
MalHOBUX Ta OpraHi3allifHuX mpaB cy0’€KTIB rOCHOJaplOBaHHs, 30KpemMa ’
AT. Tak, BianoBigHo no crarti 18 LIK Ykpainu, HoTapiyc 3AiHCHIOE 3aXUCT
[MBUIBHUX TpaB IIJISXOM BYMHEHHS BMKOHABUOT'O HAIMWCy Ha OOpProBOMY
nokymeHTi. [To3acynoBuii crocio 3axucTy € e(eKTUBHUM, OCKUIBKU Y Cydax
CIIpaBU MOXYTbh po3rjsjgaTvics TpuBaiauii yac. Ilepenik AJOKyMeHTIB, 3a
SKUMU CTATHEHHS 3a00proBaHOCTI MPOBAAUTHCS Y O€3CMIPHOMY MOPAJKY Ha
MiJICTaBl BUKOHABYMX HAMMUCIB HOTapiyCiB, 3aTBEPKEHUN MOCTAHOBOIO
KMY Big 29 uepBHs 1999 poxy Ne 1172 [119]. Bkazanum mnepenikom
nepeadayeHe CTATHEHHS 3a00proBaHOCTI 3a HOTapiajlbHO TOCBIIYEHUMU
yrogamu. HoTtapiaabHo MOCBiAYEH] yroau nepeadavyaroTh CIjiaTy rpoIioBUX
CyM, mepenadyy abo0 TMOBEpPHEHHS MaiiHa, a TaKOX TIPaBO 3BEPHEHHS
CTATHEHHS Ha 3aCTaBJICHE MANHO.

BinnosigHo 10 yactunu 2 riaBu 12 Ilopsiaky BUMHEHHS HOTapiaJbHUX
N HOTaplycamu YKpaiHu, 3arBepaxeHoro Hakazom MiHicTepcTBa toCTUIIL
VYkpainu Big 22 motoro 2012 poky Ne296/5, BuKOHABYI Hamucu
BUMHSAIOTHCA ~ HOTapiycaMM  Ha  JOKYMEHTaX, fKI  BCTaHOBJIIOIOTh
3a00proBaHicTh 200 nepeadavarTh NOBEpHEHHS MaiiHa [130].

B.K. MamMyToB 3a3Hauae, 110 3aXUCT NpaB Cy0’ €KTIiB rOCMOAapIOBaHHS
— 1€ BBEACHHS B JIiII0 CHUCTEMM MPABOBUX Ta OpraHizaliiHO-TEXHIYHUX
3aXO0/liB, COPSIMOBAHUX Ha 3a0€3MedeHHsl peaiizalii mpaB HuX cy0’€KTIB Ta
HEJOMYIEHHs iX mopyweHb. CyKyINHICTh B3a€MOIOB’S3aHUX IPABOBUX
3aco0iB, cmocobiB 1 ¢GopM, 3a JOMOMOTOI SKUX TOBEIiHKA CyO’ €KTiB
rocrnoJiapioBaHHsA, I1X KOHTPAreHTiB (y TOMY 4YHCJI CIOXWBA4iB) Ta
JEP>KaBHUX OPTaHiB y XOJi iX MpaBOBIJHOCUH MPUBOJUTHCS Y BiAMOBIIHICTD
0 BHUMOT 1 J03BOJIIB, IO MICTATHCA Yy HOpMax IMpaBa, i TUM CaMUM
3a0€3MeUy€eThCsl 3aXUCT 3aKOHHUX TMpaB CyO0’€KTIB, CKJIaJa€E MEXaHI3M
3aXUCTy. METOI0 3axUCHUX 3aXOJiB € HEHAJaHHS HaJIMIPHUX I[epeBar
NEBHUM YyYaCHUKAaM TOCIOAAPCHKUX BIJHOCHH, a BCTAHOBJICHHS OajlaHCy
IHTEepeCiB JAepKaBU, Cy0’ €KTIB rOCMOJIAPIOBAHHS Ta crokuBadiB. Haykosenpb
3a3Hayae, 110 3aXUCT MpaB Cy0’ €KTIB FOCIOAAPIOBAHHS € OJHUM 13 TOJIOBHUX
HaIpsMiB MPaBOBOT poOOTU. BUKOpUCTAHHS MOKJIMBOCTEN MPaBOBOiI poOOTH
nependavae aktupizamiro aid camux CIIJI 3 migBuieHHs piBHA peajizalii
YUHHOTO 3aKOHOJIAaBCTBA, CHPSIMOBAHOIO HA 3aXUCT IiX MpaB 1 3aKOHHMUX
iHTepeciB. 3AIUCHEHHS 3axUCTy IpaB CyO’€KTiB TOCMOJAPIOBAHHS Ta
CIIOKMBAYIB Ma€ BigOyBaTUCS B paMKaxX BiJIOBIIHUX MPOLECYATbHUX HOPM.
Y4yacHUK TroCnoJapChbKUX BIJHOCWH, SIKMM MOPYIIMB TOCHOAAPCHKE
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3000B’s13aHHSI @00 YCTAHOBJIEHI BUMOTH IMOAO 3AIMCHEHHS TOCHOJAPChKOL
JSJIBHOCTI, TTOBUHEH BIJAIIKOAYBATU 3aBJaHi HUM 30UTKH Cy0’€KTy, IpaBa
abo 3akoHHI iHTepecu sKoro mnopymieHo. Iltpapuumu cankiismMu €
rOCMOJAapPChKi CaHKIIIT y BUTJISIAIL TPOIIOBOT CyMU (HEYyCTOMKa, Tpad, NeHs),
Ky YYaCHMK TOCHOJApPChbKUX BIAJHOCUH 3000B’sS3aHUN CIUIATUTH Yy pasi
MOPYILICHHST HUM  TpaBWI  3JIMCHEHHS  TOCHOJAPCHKOI  MisIbHOCTI,
HEBUMKOHAHHS a00 HEHAJIE)KHOT0 BUKOHAHHS TOCHOAAPCHKOro 3000B’ sI3aHHSI.
3a mopyIIeHHs rOCIoJapChKux 3000B’s13aHb 0 Cy0’ €KTIB TOCHO aprOBaHHS
Ta 1HIIMX YYaCHUKIB TOCHOJAPCHKUX  BIIHOCMH MOXYTh  TaKOX

3aCTOCOBYBATUCS ONEPaTUBHO-TOCIIOIAPCHKI CaHKIii —  3axoau
OMEPATUBHOTO BIUIMBY Ha MPaBOMOPYIIHUKA, 3 METOIO MPUIMHEHHS a0o0
MOTIEPENKEHHS ITOBTOPEHHS MOPYUIEHb 3000B’sI3aHHS, 101(0

BUKOPUCTOBYIOTHCS CAMUMHU CTOPOHAMU 3000B’SI3aHHSI B OJJTHOCTOPOHHBOMY
NOpsIAKY. 3a MOPYUIEHHS BCTAHOBJICHMX 3aKOHOJABUMMM AKTaMU IPaBUII
3AIACHEHHS TOCMOJAPChKOI JISJIBHOCTI 0 CyO’€KTIB T'OCIIOJapIOBaHHS
MOXYTh OyTH 3aCTOCOBaHI YHNOBHOBaXEHUMM OpraHamH JEp>KaBHOI BJIaJlu
ab0 opraHaMM MiICIIEBOI'O CaMOBPSIyBaHHS aJMiHICTPATUBHO-TOCHOIAPCHKI
CaHKII11, TOOTO 3aX0/M OpraHizaliifHO-MPABOBOr0 YA MAHOBOTO XapakTepy,
CIpsIMOBaHI Ha NPUMTUHEHHS PaBONOPYILIEHHS, JOMYIIEHOTO
MiMTPUEMCTBOM, Ta JIKBIIALII0 HOro HachiakiB. J[Jig 3axucty npas cy0’ €KTiB
rOCIOIapIOBAHHS MOXKYTh CIIYTyBaTH W YCTaHOBIICHHSI, 3MiHU 1 PUMTMHEHHS
rocrnoJapChbKUX MPAaBOBIAHOCUH. 3aXUCT MpaB CyO’€KTIB TOCIOJAPIOBAHHS
npyu  3JIACHEHHI  MepeBipoKk  (HIHAHCOBO-TOCMOAAPCHKOT  JiSIIbHOCTI
JEP)KAaBHUMHU KOHTPOJIIOIOYMMHU OpraHaMu 3JIMCHIOETBCS B MOPSJIKY,
BCTaHOBJICHOMY Yka3oM lIpe3unenrta «IIpo nesdki 3axoau 3 AeperyaroBaHHs
MiANPUEMHULIBKOT AisfibHOCTI» BiA 23 nunHs 1998 poky Ne 817/98 [154].
Cy0’exTH rocrnojaproBaHHsI BUKOPUCTOBYIOTh TPABOBI HOPMHU (y TOMY YHUCII
MpoLeCyalibHI) JIJIl 3aXUCTYy CBOIX MpaB 1 3aKOHHUX IHTEPECIB B paMKax
3M1MCHEHHS MTpaBoOBOi poboTtu [74, c. 41-42].

T.€. Kpucanb BHUCIOBIIOE JYMKY Ha KOPHUCTh TOrO, IO TapaHTii y
chepi peainizailii 3aXUCTy IIpaB YUYaCHUKIB TOCIOJAPCHKUX TOBAPUCTB
BKJIIOYAIOTh ~ JIBA  €JEMEHTHU:  OpraHizaliiHuidi Ta  HOPMATUBHUM.
KopriopatuBHuii iHTEepec (Qi3MUHMX OCI0 - YYaCHUKIB TOCMOAAPCHKOTO
TOBAPUCTBA pEANI3yEThCS K dYepe3 Oe3nocepeaHe 3A1MCHEHHS TIpaB,
HAJaHUX 3aKOHOM Ta BHYTPIIIHHO-KOPHOPATUBHUMHU aKTaMH TOBApPUCTBA, Y
TOMY YHUCJl TIpaBa Ha 3aXWCT (HOPMATUBHUK €JIEMEHT), a TakK 1
OMOCEPEIKOBAHO, Yepe3 [IsJIbHICTh OpraHiB YIpPaB/iHHS TOCHOJAPCHKOTO
TOBapucTBa (opranizauiinuii ejaemedt). [lepmmii monsirae y BU3HAYEHHI
KOPHOpPaTUBHUM 3aKOHOJABCTBOM 3ac00iB, 3a JOIOMOIOK SKHUX YYACHUKHU
(aKiioHEpH) MarOTh peajibHy MOXKJIMBICTH 3/IMCHIOBATH IOPUANYHO 3HAUYMMI
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nii, oOyMOBJIeHI HOro MnpaBOBUM CTaTyCOM, Ta ICHYE€ B HEPO3PUBHOMY
3B’SI3KYy 13 BHYTPIIIHBOKOPIIOPATUBHUMM MEXaHI3MaMM, 110 CIOPUSIIOTH
peaiizanii W 3aXHCTy MpaB YYaCHUKIB KOPIMOPATHUBHUX MNPaBOBIAHOCUH. A
JIpYyruii — OpraHi3aliiiHuii €JEeMEHT TrapaHTyBaHHsS IpaBa Ha 3axHUCT
aKI[lOHepa MO’KHa pO3IJIsiAaTH 4Yepe3 BIJHOBJIECHHS MOPYIIEHUX MpaB 3a
JIOIIOMOT 00 paJu AUPEKTOPIB, KO BIAMOBIAHO J10 cTareit 58—61 3V «IIpo
AT», 3a0e3rneuyroThCs 3arajbHi YMOBM peanizanii npaB akilioHEpiB. Y
BUIAJIKY, SIKIO TAKWI OpraH ynpaBJiHHA B TOBAPUCTBI HE CTBOPEHUI a00 HE
nepeadayeHnil, akIioHEpH M030aBIsIIOTh ce0e W TOBAPUCTBO B IIIOMY
BIIMOBITHUX rapaHTiid [91, c. 164].

I'K Vkpainu perynoe mnopsiioK OPUTSATHEHHS JI0 BiJMOBiAaIbHOCTI
MOPYIIHUKIB 3aKOHOJABCTBA Yy c(depi rocmojaproBaHHsa. BiamoBiaHo 10
crateit 240-247 TI'K YkpaiHu BU3HAuU€HI aJAMiHICTPATUBHO-IOCHOIAPCHKI
CaHKIIIi:

— 0€30I1UIaTHE BUITYYEHHS NPUOYTKY;

— HakjaAeHHs mTpady;

— CTSTHEHHS! 000B’A3KOBUX 300piB;

— OpU3YNUHEHHS onepanii 3a OaHKIBCbKUMHU paxyHKaMH CyO’ €KTIB

rOCIOJapChKO1 AiSJILHOCTI;

— 3aCTOCYBaHHS aHTUAEMITIHTOBUX MPOLIETYD;

— MPUIMHEHHS! EKCTIOPTHO-IMIIOPTHUX OTEpalliif;

— 3aCTOCYBaHHS 1HAUBIIYJIBHOTO PEXKUMY JIILIEH3YBaHHS,

— 00OMEKEHHS Ta 3yNUHEHHS JIIsUIbHOCTI Cy0’ €KTIB TOCIOJAPIOBAHHS;

— CKaCyBaHHsI Jiep>KaBHOI peectpailii [43].

Bignosigno go crarti 250 T'K Ykpainu, BkazaHi ajaMiHICTpaTHBHO-
rOCIoJapChKi CaHKIIIi MOXKYTh 3aCTOCOBYBATUCH MPOTATOM IIECTH MICSLIIB 3
JIHS BUSIBJIEHHSI MOPYIIEHHS, aj€ HE II3HIIIE SK Yepe3 OJWH pIK 3 JHS
nopyuieHHss 1uM cy0’ektom 3akoHy [43]. ToOTo Ha mnpakTuil MOXKe
BUKJIMKATU YCKJIQAHEHHS HEOOXITHICTh JOBEJEHHS KOHKPETHOTO MOMEHTY
BUMHEHHS MOPYIIEHHS a00 MOMEHTY, KOJM MPO MOPYIIEHHS CTajo BiJOMO
noctpaxaanii croponi, 3okpema AT. Kpim mporo, HeoOxigHO Oyae i
NOB’si3aTW  JI0Ka3aMM TMOPYIIEHHS Ta HACHiJAKA B HBOro 13 JAisIMU
«peunepiB», OCKIILKY BOHU HE 3aBXK/JW MOXKYTb 1TH Ha BIIIKPUTE 1 OpyTajabHe
3aXOIJIEHHSI MailHa Y¥ BCTAHOBJIEHHS KOHTPOJt0 Haa AT.

KpiM 3axomiB  rocnoaapchkoi, aJMIHICTpaTMBHOI Ta  IHIIOL
BIAMOBIAAIBLHOCTI MocsranHsg Ha MaitHO AT Moe MICTUTH O3HAKH 3JI0UUHY
Ta KapaTUcCsi KPUMIHAJIbHO-MPABOBUM 3aKOHOJABCTBOM. 3pO3yMIJO, WO
cy0’€eKTamMu 3JI0YMHY MPU LILOMY MOXYTb OyTH JIMIIE TPOMAISHU, 1HO3EMII
Ta 0coOM 0€3 TpOMAJSIHCTBA — KEPIBHUKM Ta MOpAl[iBHUKHU MIIMNPUEMCTBA -
pelizepa abo okpeMi 0CoOM - «HaMaTHUKI.
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E. Kicimok BBakae, mo OJHUM i3 HAHOIIbII e(PEKTUBHMX 3axOiB
OpoTUIIIT  «peUaepcTBY» € (QOopMyBaHHS HaAJEXKHOI MPaBOBOi 0asw,
CIPSIMOBAHOI HA MOMNEPEIHKEHHS Ta OOpOTHOY 3 JAHUM AHTUCYCILIBHUM
ABUIIEM. BaXJMBUM acHEeKTOM Takoi MpaBoBOi 0Oa3u MarwTh OyTH
KpuMiHanbHO-1paBoBi Hopmu [80, c. 111]. BapTo 4acTkoBO MOroauTHCH 13
Ha3BAaHUM HAYKOBIIEM, OCKUIbKM MPOTUIIPABHI Jii «peusiepiB» MOMKHA
kBamiikyBatu 3a KK Vkpaiau [89]. A 3 iHmoro OOKy, IOZOJaHHS
JOCJII/I)KYBAHOTO SIBUILA JIMILE KPi3b MPU3MY KPUMIHAIBHO-IIPABOBUX HOPM
BUTJISIIA€ OJHOOOKUM 1 HaBpsii 4uM MakcumanbHO ehexTtuBHUM. [loTpiGeH
KOMILUICKCHUH MPaBOBUHA IMiIX1/I.

Y moromy 2007 poky Oysio Bugano Yka3 [Ipesunenta Ykpainu «IIpo
3aX0Ju 1010 TOCHJICHHS 3aXHMCTY IpaB BjacHoCTI» Bia 12 mortoro 2007
poxky Ne 103/2007. B Yka3zi Oyjo 3anpornoHOBaHO BCTAHOBUTU KPUMiHAIbHY
BIJIMOBIIAIBHICTE 3a «pehaepcTBo». I[IpoTe He3Bakaroun Ha HasiBHE Yy
3aKOHOJABCTBI BU3HAUCHHS TOHSTTS «IPOTUIIPABHE 3aBOJIOJIHHS MaWHOM
HiMPUEMCTBA» Ta BCTaHOBJIEHHS BianoBinanbHocTi y KK Ykpainu, y Hamii
JnepxkaBl HE BUPOOJCHO MIEBUX MEXaHI3MIB i peajizanii 3aco0iB Ta
Croco01B MpOTHUiT BKa3aHOMY SIBUILY Ha mpakTuill. Tomy koxHoro pazy AT
BUIIIYKY€ BJIACHI CHOCOOM 3aXWUCTy BiJ] MPOTUIPABHUX MOCITaHb Ha CBOL
iHTEpecu Ta O0POTHOU 13 «peitaepamMmy.

J1. UepHux 3a3Hauvae: «BiJICyTHICTh HAJIE)KHOI HOPMATUBHO-IPABOBOI
0a3y HE J1ae 3MOTM MPABOOXOPOHIISIM JIaTU 3BAXKEHY IOPUAMYHY OLIHKY
HEJPY>KHIM MOTJIMHAHHAMY [236, ¢. 67]. I3 1M aBTOPOM BapTO YaCTKOBO HE
MOTOJINTUCh, OCKIJIBKM Ha CBhOrOJHI ICHy€ 3HA4HA KUIBKICTh HOPM
UMBUIBHOTO, TOCHOJAPCHKOT0, aJAMIHICTPATUBHOTO Ta KPUMIHAJIBHOTO
3aKoHoAaBcTBa. [IpoTunpaBHi Jii, BUMHEHI MiJ 4Yac «PEHAEPCHKOI» aTaku
ChOTOJIHI MOXJIMBO TaKoX KBamigikyBatu 3a ctartsamu KK Ykpainu.

3.b. KuBko 3a3Hauvae, 1m0 OyJb-SIKMH KOPHOPATUBHMUU KOHQJIIKT €
yHIKaJIbHUM, TOMY TMEpEIiK 3JIOYMHIB, MO 3AIUCHIOIOTH Yy KOXHOMY
KOHKPETHOMY BUNAJIKY, BifpizHseTbes [70, ¢. 81].

H.T'yropoBa BBaxae, 10 KpUMIHQII3yBaTu MOTPIOHO  HE
«pensIepCcTBO», @ OKpeMi [ii, siIKi BUMHSIOTH NpU «peraepctBi». Lle gacth
MOXJIMBICTh pearyBaTH y»€ Ha Mepim Jii OpOTUIPABHOTO 3aXOIUICHHS
nignpuemcts [S1, ¢. 9]. HacnipaBai NOHATTS «peUIEPCTBO» € KOMILIEKCHUM,
JIOBFOTPUBAIMM 1 PO3IMOPOILIEHUM Yy TMpocTopi. Tomy 3ad0KyMEHTyBaTu
KOMIUIEKC Miil y PI3HUX MICLSIX, Y PI3HUM Yac, pi3HUX JIIOAEH TEXHIYHO
JOCTaTHHO CKJIQJHO. BapTo MOTroguTHCh 13 HABEIEHOI BHIIE IdYMKOIO,
ockuJibky Ha Januil yac y KK Ykpainu BU3BHa4€HO MOHATTS «ITPOTUITPABHOTO
3aBOJIOJIIHHSA MAfHOM TMiJIMPUEMCTBA, YCTAHOBU, OpraHi3aiiii» Ta BiJIOBIIHO
BCTAHOBJICHO  BIAMNOBiJaNbHICTH, TMpoTe aucno3uuis crarti  206.2
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KK Vkpainu € HeBAanow, OCKIJIbKU CTBOPIOE HEOAKAHY KOHKYPEHIIIO 1€l
HopMH 13 1HIIMMU cTarTsiMu KK Ykpainu. Bapro nmoroautuce i3 Ha3BaHUM
HAayKOBIIEM Ta BHECTH 3MiHM JI0 3aKOHOJABCTBA IOJI0 KpUMIHATI3aLIl YKe
NeprX Aii, IKi BUMHSIOTE «PEUIEpU».

[IpoTunpaBHi 1ii «peljepiB» TakoX BapTO KBami(ikyBaTH 3a
CTaTTSIMH, BU3HAYeHUMHU y HacTtynHux po3auviax KK Ykpainu: - 3moumHu
MPOTHU KUTTS Ta 310POB’Sl 0COOM; - 3JIOUMHHU MPOTH BOJII, YECTI Ta TAHOCTI
0co0U; - 3JIOYMHU MPOTU BUOOPUMX, TPYAOBUX Ta IHIIUX OCOOMCTHUX MpaB 1
cBOOO/1 JIIOJMHM 1 TPOMAJITHUHA;

- 3JI04MHU MPOTHU BJIACHOCTI; - 3JIOUUHU Y Cepi rocno1apChKol AiIbHOCTI; -
3JIOYMHU TIPOTH TPOMAACHKOI OE€3MEKH; - 3JIOYMHU MPOTH TPOMAACHKOIrO
MOPSIAKY Ta MOPAIBHOCTI; - 3I0YMHU MPOTU aBTOPUTETY OpraHiB JIepKaBHOI
BJIAJ¥, OpPraHiB MICLIEBOTO CaMOBpSAIYyBaHHS Ta 00 €HaHb TPOMAISH; -
3JIO4MHU Y cdepl BUKOPUCTAHHS €JIEKTPOHHO-OOYMCIIOBAILHUX MAIlUH
(KOoMIT’FOTEpPIB), CUCTEM Ta KOMII FOTEPHUX MEPEXK 1 MEPEXK E€IIEKTPO3B’ AZKY; -
310YMHM Y cdepi cayk00BOi JisJIBHOCTI Ta mpodeciiHOoi AisIbHOCTI,
NOB’S13aHOT 3 HAJJAHHAM MMy OJIYHUX MOCIIYT; - 3JI0YMHU POTH MPABOCY IIS.
3adikcoBaHl 3aKOHOM Ta YCTAaHOBYMMH JOKYMEHTaMH IIpaBa
aKI[IOHEpIB Ta 1X 3aKOHHI IHTEPECH MOXYTh TMOPYUIYyBaTUCA PIZHUMU
oco0aMM: caMMM TOBApUCTBOM B 0CO01 HOro opratiB, ocajioBUMHU 0cobamu
OpraHiB TOBapUCTBA, AKI[IOHEPOM, 110 3A1HCHIOE BUpIlIabHUN BIUIMB Ha AT,
a TaKoX «pehaepamu». BupimanbHy pojb y 3aXUCTI MpaB aKI[IOHEPIB
BIJIICPA€E 3aKOH, SKUM BCTAHOBJIIOE OCHOBHI BHUMOTM JO CTBOPEHHS,
GbyHKI[IOHyBaHHS Ta mpunuHeHHS missbHOcTI AT, sgkxi 6 Biamosigamu
iHTEpEcaM He JIMIIEe OKpeMHMX O0cid, a U CyCcHniibCcTBa B IJIOMY,
cnabo3axuileHuX Horo BepcTB (y TOMy uucii ApiOHMX akiioHepis). [Ipu
IbOMY BHUKOPHUCTOBYIOTHCSI PI3HOMAHITHI 3aco0u, OUIBIIICTh 3 SAKUX €
TUIIOBUMM JJIsl aKI[IOHEPHOr'O TpaBa KpaiH PUHKOBOI €KOHOMIKH: JiepKaBHA
peectpatiss AT sk CIIJ[ Ta eMiTEeHTIB LIIHHUX MamnepiB, PEECTpaLlisl BUILYCKY
IIHHUX TanepiB, a Takox 3a0e3nmeyeHHs iHPOPMOBAHOCTI TPO 11€ HACETIEHHS
Ta 3alHTEPECOBAHUX CYO’€KTIB TOCMHOJAPIOBAHHS;, MEXaHI3MHU OLIHKK Ta
KOHTPOJIIO 32 OI[IHKOK HErpOIOBUX BKJIAJiB 3aCHOBHUKIB Ta YuyacHUKIB AT;
YiTKE pO3MEXyBaHHS (YHKIIIH MiX 3araJbHAMHM 300paMM aKIliOHEPIB (SK
BUIOTO oprany AT), mnpaBiiHHAM (K BHUKOHAaBYMM OpraHoMm) Ta
CIIOCTEPEKHOIO PaJol0 (K OpraHy, IO 3J1MCHIOE KOHTPOJb 3a JISUIbHICTIO
BUKOHABYOI0 OpraHy) 3 METOK 3a0e3MEeYEeHHs JIEBOCTI Ta ONEPaTHBHOCTI
nismeHOCTI AT, 3 oaHOro 0GOKy, Ta 30aJaHCOBAHOCTI MOBHOBa)XE€Hb HOTO
OpraHiB — 3 1HIIOI'0; BCTAHOBJICHHS KIJIBKICHUX Ta SIKICHUX BUMOT JI0 CKJIaay
BUKOHABYOrO OpraHy Ta crocrepexHoi pamu AT; wmexaHi3MH
BIJMMOB1JAJIBHOCTI 3aCHOBHHUKIB Ta mocagoBux ocid AT, a Tako)k BJIIaCHUKIB
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HaWOUIbII BEJIMKUX TAKETIB aKMikd (Hacamriepel KOHTPOJBHOIO IMaKeTy,
BOJIOJIIHHS SIKUM JIO3BOJISIE KOHTPOJIIOBATH JISJIBHICTH TOBApUCTBA 1
3M1ACHIOBATM HAa HBOTO BUPIIIAJBHHUI BIUIMB) 3a CIPUYMHEHY 3 iX BUHHU
IIKOJTy PEIITI aKIIOHEPIB LBOTO K TOBAPUCTBA; HAJAHHS aKI[IOHEpaM IpaB,
mo 3a0e3nevyloTh 3axUCT 1X 1HTEpeciB (MpaBo ToOJIOCY, NpaBO Ha
iHdopmartiro npo AiseHIcTs AT, mpaBo Ha AUCTpUOYIIIT TOIIO); MPOLIEAYPHU
peopranizauii Ta jikBigamii AT, 1o SKHAWMOBHIIIE BPaXOBYIOTh SIK IHTEPECH
kpeautopiB AT, Tak i aklioHEpiB TOBAPUCTBA, Ta 1HIII 3aXO0/HU.

Mexani3m 3axucty mnpaB akiiioHepa Oe3nocepenubo B AT Mae
(dikcyBaTuca y BHYTpILIHIX JHOKyMeHTax ToBapuctBa. B AT opranamu, 1o
MalOTh 3aXMIIATH IHTEPECHU AaKIIOHEpiB, € 3arajbHi 300pH, CHOCTEpPEKHA
paja TOBapUCTBA, peBI3lifHA KoMicisd (100 MPOBEACHHS I03aIlJlaHOBUX
peBi3iii  (PIHAHCOBO-TOCMOJAPCHKOI  JISJIBHOCTI BUKOHABYOIO OpraHy y
BUMAJIKAX, MepeadauyeHuX 3aKOHOM, CTAaTyTOM Ta IHIIUMM BHYTpPIIHIMU
JOKYMEHTAMH TOBApHUCTBA). BOHM MOXyTh pO3MJIsJaTd CIIPHI MHUTaHHS
KOPIOPATUBHOTO XapakTepy (ToOTO Taki, 110 BUHUKAIOTh BCEPEAUHI CaMOTo
TOBApPUCTBA MiXk aKI[IOHEPaAMU, MI’)K OKPEMUMHU aKIlioHEpamMu abo iX rpynaMu
Ta opraHamMy ToBapucTBa a0o iX mocagoBumMu ocoOamu). OgHAK OCHOBHI
3acaau yrpabiiHHA cnpaBamu AT (a came: MOPSA0K OPUAHATTS PillICHb
3arajlbHUMU 300paMu, TPUHIMIT TOJIOCYBAHHSI HA HUX — «OJIHA aKIlisl — OJIUH
rojioc» 1 BIAMOBIIHO — (OPMYBaAHHS CIIOCTEPEKHOI pagu TEPEBAXKHO 3
aKIIOHEpIB, 10 MAalTh 3HAYHY KIJIBKICTh akKilii) 3aduIialoTh JIpiOHUM
aKillOHepaM HE3HauyHl IIAHCU Ji1 3aXUCTy CBOIX IHTEpECiB BCepeAuHi
TOBApUCTBA, KOHTPOJb HAaJl SKUM HAJICKUTh BEJIMKUAM akiioHepam. Toxai y
BUMAJKAX, TNepeAdaueHNX 3aKOHOM Ta YCTAHOBYMMHU JIOKYMEHTaMU
TOBAPUCTBA, CIIIp MOYE BUPILITYBATUCS Y CYJOBUX OpraHax.

Binnorigno no KV, nepxxaBa 3a0e3neuye 3axUCT IpaB yCiX CyO’€KTIB
mpaBa BJIACHOCTI 1 rocrmojaptoBaHHs (dactuHa 4 crarti 13). IcHye Takox
YUMaJo IHIIUX 3aKOHOJIABUMX aKTIB, AKI CIPSAMOBAHI Ha BUKOHAHHS I[LOTO
BAKJIMBOIO KOHCTUTYLIIHHOrO mojokeHHs. OJHaK 1€ HisIK HE O3Hayae, IIo
cy0’ekTaM rocrnojaproBaHHs 1 CHOXKMBa4yaM y pa3i MOPYILIEHHsS iX MpaB
MOKHA TMOBOAUTHUCS IIJIKOM MAaCHUBHO, JIUIIE OYiKYIHOUM TMOHOBJIEHHSI CBOIX
npaB 3 Ooky gaepxkaBu. Cy0’€KTH TOCIOJApIOBAaHHS 1 CHOKMBa4i MarOTh
paBo 1 MOBUHHI aKTUBHO OOPOTHUCS 13 MOPYILICHHSIMU 3aKOHY Ta 3aXUILIATH
CBOI NpaBa, BUKOPHUCTOBYIOYM BCi MOJKIIMBOCTI, HaJaHi iM BIJMNOBIJIHUM
3aKOHOJIaBCTBOM. Ha »xaJjib, YHAC/IIIOK PO3BUTKY TEXHOJIOTIN peraepChKux
3aXOIJIEHb TA ICHYBaHHS CHPUSITIMBUX ISl «pEeHAepCcTBa» YMOB, B YKpaiHi
CKJIajacsl Taka CUTYyarlisl, KOJU >KOJICH FOCIOAapIOOUnid Cy0’ KT HE3aIeKHO
BiJI OprafizaiiiHO-MpaBoBOi (hOPMHU, HE MOXKE BiIUyBaTH ceO€ B IIJIKOBUTIH
Oesrewi. Y 3B’A3Ky 3 IIMM, € BCI MiJICTaBU MPOTHO3YBaTH MPOJIOBKEHHS B
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YKkpaiHi «pelIepChbKUX» 3aXOIUIEHb KOPIMOPAaTUBHUX MiANpueMcts 1 AT
3okpeMa [38,c¢.317]. Tomy AT mnoBUHHI MOCTIHHO YJOCKOHAIOBATH
TEXHIYHI 3aco0M 3axWcTy MaitHa, iHpopmarlli Ta CHiBpOOITHUKIB, SIKICHO
roryBati Ta odopmiatu jokanebHi HITA, dwiTko poTpumyBatucs ycix
(opManbHUX BHUMOI 3aKOHOJIABCTBA MpPHU TMIATOTOBII Ta TPOBEACHHI
3arajbHMX 300piB aKIIOHEPIB TOIIIO.

OT1xe, 3aXUCT NpaB aKIIOHEPIB MOXKE 3/1iCHIOBaTUCS: B camomy AT 3a
JOMIOMOTOK0  pO3pO0JIEHUX 1 3a(piKCOBAHMX Yy BHYTPIIIHIX JOKyMEHTaxX
MEXaHI3MIB BpEryJIOBAaHHS CIIPHUX BIJHOCUH 3a YYacTIO aKIIOHEpPIB, Y
CYyJIOBOMY TMOpPSAJIKY, a TakoX y crneuianbHomy — HKIIII®P B Mexax ii
KOMITETEHIIIl.

[TincyMmoByrOUM XapaKTEpUCTUKU BU3HAYEHb, 110 HAJaBaJM HAYKOBIII,
BapTO HaJAaTHM AaBTOPChKE YHI(PIKOBAHE MOHATTS «IIPABOBUM 3axXUCT» —
CUCTEMA  HOPUINYHUX HOPM, HEOOXI1THUX TSt 3ano0iraHHs
MPaBOMOPYIIEHHSM, BIJHOBJICHHS TOPYIICHUX TMpaB Ta MNPUTATHEHHS
MOPYIIHMKIB 70 BIJAMOBIAANBHOCTI. BUW3HAUYMBIIM MOHATTA «IPABOBUMI
3aXMCT», BapTO BU3HA4YMTH criocobu 3axucty AT. Jlo crnocob6iB nmpaBoBOro
3axucty AT Bij mocsiraHb Ha X MailHO BiTHOCMMO HACTYIIHI1 YHIBEpCAJIbHI:
pEYOBO-NPABOBi (BIHAWKALIWHUKA Ta HEraTOPHUI MMO30B), 3000B’sA3aJbHO-
NpaBoBI (3aXUCT MPAB HOTAPLYCOM).

Ha nanuii yac y 3aKOHOJABCTBI BU3HAUYEHO MOHSTTSl «IPOTUIPABHE
3aBOJIO/IIHHSA MaHOM MiJANPUEMCTBA» Ta BCTAHOBJICHO BiJMOBIIAIBHICTH 32
BkazaHe sipuile y KK Ykpainu. OCKUIbKY 1€ SIBUILE KOMIUIEKCHE, TO JIUIIIE
3aco00aMM KpPHUMIHAJIBHOI'O 3aKOHOJABCTBA BIJMOBIJANBHICTE 32 HBOI'O HE
BuuepnyeTrhecsi. CUCTEMH TOCIMOAAPCHKOI0 3aKOHOAABCTBA TAKOX MICTTh
OMUC Pi3HUX AiSiHb, IO CTAHOBJIATH 3arpo3y MmaiHy AT, a Takox po3Mmip Ta
dbopmy BiamoBigaabHOCTI 3a 11e. [IpoTe 3acTocyBaHHS 3ax0/4iB MaTepiaabHOI
BIJIMOBIAJILHOCTI MOXJIMBE TICIA SIKICHOTO O(GOPMJIEHHS JOKYMEHTIB, IO
¢ikcyroTh nopymieHHd. OcTaHHe Moxe OyTh 3po0jieHe y Mexkax
3aCTOCYBaHHs 3aXOoJiB mpolecyanbHoro 3axucty AT Bia mocsraHb Ha ix
maiiHo. IlpoTe Taki 3axoAu 1 CaMOCTIHHO MOXKYThb 3axuctutu AT BiI
NPOTUNPABHUX MOCITaHb HA X MaitHO.

3.2. 3axucT aKIiOHEPHUX TOBAPUCTB BiJ MOCAraHb HAa iX MaiHO y
CYyJ10BOMY MOPSIAKY

VY Bumajakax mocsiraHb «peiaepiB» Ha MaiiHO AT He 3aBXKJIM BIA€ThCS
BpEryJlOBaTH CHUTyallllo, SKa BUHMKJIA, Yy T[03aCyJOBOMY TOPSIKY.
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BinnosigHo, npeactaBHUKU AT 3MyllieHI B CyJIOBOMY MOPSIAKY 3aXHUINATH
CBOI 3aKOHHI ITpaBa Ta IHTEPECH.

BinnosigHo a0 wactunu 2 crarti 124 KV, ropucaukiis cyaiB
MOIIMPIOETHCS. HA BCl MPABOBIIHOCUHM, [0 BUHUKAIOTh Y JIEPIKaBI.
[TounHaroyu BiJl MPOTOJIOLICHHS YKpaiHOK HE3aleKHOCTI 1 J0 ChOrOJIHI
cyloBa cucrema nepeOyBae y craHi pepopmyBanHs. [licas mpoBeaeHHs
CyI0BOi  peopMM  3aJMIIMBCSA psAd  OpoOieM  aaMIHICTPATUBHOTIO,
MPOIECYATLHOI0, KQJAPOBOr0 XapakTepy Ta MPoOJIEM y BEJAEHHI BHY TPIIIHbOL
oprasizaniiHoi poooTu.

I'ocnogapcekuii mporec € Pi3HOBUIOM HOPUAWYHOI JISJIBHOCTI, SKY
pPErYJIIOIOTh  HOPMU  TOCHOJAPCHKOTO  MPOLECYabHOrO TMpaBa, TOOTO
BCTAHOBJIEHA HOpPMaMu TMpolecyalbHOro nmpaea (opma  AisUIBHOCTI
roCroJapChKUX  CyJiB, CHpPsSMOBaHA Ha 3aXWCT MopylieHux abo
OCIIOPIOBAaHMX IIpaB 1 OXOPOHIOBAHMX 3aKOHOM IHTEpECIiB CYyO’ €KTIB
rocrojaproBanus [7, c. 24].

3acaau 10OPOCOBICHOCTI, pO3YMHOCTI Ta CIIPaBEIJIMBOCTI SIK BUXIJIHI
i71ei B MpaBi BUABJISIIOTH CBOIO PETYJIATUBHY CUJIY B PI3HMX Taly3siX IMpaBa,
JOTIOBHIOIOYUCH  Taly3eBUMU NpUHUMIIAMHU. Y cdepl TocrnogapchbKoi
JUSTBHOCTI, sika MoTpelye crhelianbHOI perjiiaMeHTanii 3 METOH 3aXHUCTY
MyOJIIYHUX IHTEPECIB, IHTEHCUBHICTh PETYJATOPHOI Aii MOPAJIbHUX HOPM
BUSIBJISIETGCS  HMKYOKO TOPIBHSHO 13 HOPMaMu [O3WUTUBHOIO TIpaBa
[10, c. 19]. Came yepe3 11e Ha CHOTO/IHI, HA TIEPIITUIA MJIaH TOBUHHI BUXOIUTH
KapajibHa Ta KOMIEHCalllifHa PYHKIIIT FOPUAUIHOT BiMOBIIATLHOCTI.

l'ocnojgapcekuii ¢yl € OIHIEIO 3 TUIOK CyIOBOI Biagu (mopsia i3
3araJlbHUMU CyJlaMH), Ha SIKy 3aKOHOM MOKJIQJICHO 3/1MCHEHHS TMPAaBOCY IS Y
rOCIOJIAPChbKUX BIJHOCHMHAX. BIH € HE3aleKHUM OpraHOM Y BHUPIIICHHI BCIiX
rOCHOJAAPCHKUX  CHOPIB, 10 BUHUKAIOTH MDK IOPUAUYHUMU OcoOamu,
JIEp’KaBHUMHU Ta 1HIIMMHU opraHamu [88, ¢. 129]. Came rocnomapchkuii cyn
MOCTA€ TIEKD OCTAHHBOK JIAHKOIO, HA SIKY PO3PaxXOBYIOTh AKIIOHEPU TMiCIs
HEBJAJIMX CIIPOO MOMNEPEIUTH «PEUICPCHKUI Hamajl, MPOTUCTOSITH WOMY,
BIJIHOBUTH BTPAu€HE CTAHOBUIIE, MAaHHOBI, 30KpeMa, I'POIIOBI BTPaTH.

Bapro morogutuce 13 O.I'. Xpimili, kvl BU3HAYa€ CyJIOBUN 3aXUCT
npaB 1 3aKOHHUX IHTEPECIB CyO’€KTIB MIJNMPUEMHUIITBA SIK 3/1MCHIOBAHY
3riIH0 31 BCTAHOBJIEHOK TMIiJABIIOMYICTIO Ta MiACYJIHICTIO AiSUIbHICTD
CYJIOBUX OpraHiB, CHOPsIMOBaHy Ha BIJIHOBJIEHHS (BU3HAHHS) MOPYIIEHUX
(ocnoproBaHUX) MpaB 1 3aKOHHUX IHTEPECIB CyO’ €KTIB MIINPUEMHUIITBA, a
TaKOX Ha 3ano0iraHHs NPaBOMOPYUIEHHSAM MUISAXOM CIPaBEIJIUMBOIO 1
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CBOEYACHOI'0 po3rjsiay wiei kareropii criopiB [230, c. 5-6]. Xoua y mexax
i€l KaTeropii MOXKHa BUJUIATH 3HAYHY KUIBKICTh KaTeropid, MEHIIUX 3a
o0csiroM. Cepen HUX BaXKJIMBE 3HAYEHHS MalOTh CIOPU 13 3aXUCTy MpaB
aKI[IOHEPIB BiJ| MPOTUINPABHUX MOCSTaHb KOHKYPEHTIB, @ TAKOX HE3aAKOHHMX
plllIEHb OpraHiB JIEp’KaBHOI BJIAJIM Ta MICIIEBOIO CaMOBPSAyBaHHS. 3a
MO30BHOIO 3as1BOIO CYJ, 3T1IHO 13 3aKOHOM, MOK€ BU3HATH PIIICHHS OpPraHiB
JEp>KaBHOT BJIaJAM Ta YIPaBJiHHS HE3aKOHHUMHU 1 BIJIHOBUTH IPABO
BJIACHOCTI Ha BOJIOJIIHHS, PO3MOPSJKEHHS 1 KOPUCTYBAHHS MaWHOM
[71, c. 136].

FOpucTtu - mpakTUKW Ta HAYKOBLI HEOJHOPA30BO MPOBOJAWUIN KPYIJi
CTOJIY, Ha SIKUX OOrOBOPIOBAJIM MO3UTUBHI Ta HEraTUBHI aCHEKTHU AisSJIbHOCTI
rocrnojgapchbkux cyaiB. Cepen OCTaHHIX MOKHA HAaBECTU IYMKY TOJIOBU
JIbBIBCHKOrO ameydiiiHoOro rocrnojgapchbkoro cyay b. [IMOTHIUBKOTO, SIKWi
3a3Havae, 10 PO3rJIsL]] CIpaB Y TOCMOAAPCHKUX CyAaX 3MIMCHIOETHCS 3HAYHO
MIBU/IIE, HIXK Yy CyJax UMBUILHOI Ta aJMIHICTPaTUBHOI HOPUCIUKIII, Ta,
BIJIMOBIJTHO, 1€ JIa€ MOXJIMBICTH BIJIHOBUTH TOPYIIEHI MpaBa cyO’€KkTa
rOCIIOJIapIOBaHHs Y HaWKOpoTIl cTpoku [122]. BapTo morogutucs 3 Takoro
JTYMKOIO, OCKIJIbBKM CTPOK pO3IJIsiy CHOpaBU Yy TOCHOAAPCHKOMY CYJIi €
HAWKOPOTIIMM y TIOPIBHSIHHI 3 CyJaMU 1HIIMX FOPUCAUKIIN Ta CTAHOBUTH 2
Micsii. BiamoBigHo, A8 MiANPUEMCTBA 1€ MO3UTUBHUM MOMEHT Y TOMY
pPO3yMiHHI, 10 NOPYUIEH] MpaBa OyayTh BITHOBJEHI Y HAWKOPOTIII TEPMIHH,
a TaKoX Yy TOMY, IO MIBUAIIE Oyae MOAOJAHO MPOOJIEMHY CHUTyalilo 1
cy0’€KT rocrojaproBaHHs 3HATUME B SKOMY HANpsIMKYy MOKHA pyXaTHCs
nani. I{le B meBHii Mipi € TO3UTUBHUM 1 11 CTOPOHU MOPYILIHUKA, OCKUIBKU
paHiie OyJie 3HATO 3axij i3 3a0e3MeUYeHHsI T030BY.

3acTynmHUK TOJIOBM BwMIoro rocnoaapcbkoro cyay YKpaiHu
I'. KpaBuyk 3a3Hauvae, 110 WBUJIKUK pO3IJIsA CHOpaBA TOCHOAAPCHKUMMU
cyaamu 3a0e3nedy€e po3BUTOK BITUYM3HSIHOI €KOHOMIKM [237], 1 3 LIUM TaKOX
CNiJI TOTOAMWTHCS, OCKIIBKM y BHUIAJKY 3aTATyBaHHS pPO3IJISIAY CIpaBU
OiIpUEMCTBO He OyJe Marh 3MOTM Yy TMOBHOMY o00cCs31 3/iHCHIOBATU
rochoapChKy AiSJBHICTh. A 116 COPUYMHUTH HE TUIBKU HETaTUBHI HACIIIKU
JUISL TTITPUEMCTBA, a ¥ IIKIJKMBO BINIMHE HA €KOHOMIKY 30KpeMa.

J1. Ilputnka, sskuid odoroBaB Bumuii rocrogapCebkuii Cya, a 10 TOTO
Bumumit apOitpaxuuii cya Ykpainu y 1991-2006 pokax, 3a3Havae, 1o kU0
3apa3 Ha BepxoBHUI CyJ] «HABAIUTHCS» BECh 00CST KacallliHUX CKapr — BIH
Oyne He B 3M031 3a0€3MeunuTu iX po3rjsil. Takoxk, BUCHUN 1 NPaKTHK
3a3Hayae, MO CyJJl 3arajbHUX CyAiB HE MarOTh BIAMOBIAHOrO JIOCBiAY Yy
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po3riisiii koMmepuiaux cropiB [237]. ToOTo y pa3i nmepeBaHTaX)EHOCTI
CYJJIIB IHIIMX CYJAIB KOMEpPUIMHUMH CHopamu, pO3rJisi]l chopaB He Oylie
3aBEpIIyBaTUCS 00’ €KTUBHO BUHECEHUM pIllIeHHsIM. e cTaHeThCcsi BHACIIIOK
TOro, MO CYJJl HE OTPUMAIOTh 3MOTW MPUIUIATH JOCTaTHBO 4Yacy s
00’€KTUBHOTO Ta BceOiuyHOro BUBUEHHS cripaBu [203]. [IpoTe Ha cbOrojHi
Taka CHUTyallii HE BUHUKIA. A TOMY HEOOXIHO B ILUIOMY MiATpUMATH
€(EKTUBHO 104y CHUCTEMY TOCHOJApPChKUX CYJiB YKpaiHU 1 BU3HATHU
nepeBaru rocrnoJapCbkoro CyJI0YMHCTBA Yy OUIbII IIBUAKOMY BHPIIIEHHI

CIIOpIB.

C.®. JlemueHko  Bka3ye, 10  €(GEKTHUBHICTh  T'OCHOJAPCHKOIrO
CYJIOUMHCTBA  BUMIPIOETHCS 3@  JOCTYIHICTIO, CIIPaBEIJIUBICTIO,
HEYNEPEIKEHICTIO,  O0’€KTHUBHICTIO ¥ 3aKOHHICTIO  TPaBOCY ],

ONTUMAJIBHICTIO CTPOKIB MPUUHATTA OCTATOYHOrO (B KOHKPETHIW CyAOBid
1HCTaHIIiT) Cy/I0BOr0 PIllICHHS Yy CHpaBi 1 3ajie’KaTUME BiJl HU3KU (DAKTOPiB.
[To-niepie, 1e cnemianizaiis i npodecioHaaizM y CUCTEMI TOCroIapChbKOro
CY/IOUYMHCTBA, TOOTO YUHHUKH, K1 BapTO BIJIHECTU hi(0)
BHYTPIIIHBOCUCTEMHMX, TaKWX, Ha SKI MO’KHA BIIMBAaTU 3 OOKy camMoi
cynoBoi cuctemu. Kpim Toro, €eeKTUBHICTh CY1I0BOTO KOHTPOJIIO 3AJICKUTH 1
BiJl METAaCUCTEMHMX (TakMX, 1[I0 3HaxXOJATbCS 1032  CHUCTEMOIO
rOCTIOIaPChKOr0 CyJOYMHCTBA) (haKTOPiB. YCYHEHHS iX 3ajJeKaTUME BXKE BiJl
CUCTEMHM BHIIOTO MOPSAKY. 30Kpema, Ilie 3a0e3leueHHs peaizaiii y
MpaBO3aCTOCYBaHHI ~ NPUHIMITY  BEPXOBEHCTBA  IMpaBa,  HasBHICTh
(BIACYTHICTB) KOJi31i mpaBa Tolo. IIpakThka 3acTOCYyBaHHS YMHHUX 3aKOHIB
BU3HAUYMJIa HEOOXiJHICTh BHECEHHA JO HUX T[EBHUX KOpEKTUBIiB. [le
CTOCY€TbCSI HE Jiuie 0a30BUX ISl CyJOBOI CUCTEMHU 3aKOHIB, a W TakuUx
By3bKocneniamizoBanux, sk [TIK Ykpainu. 3acioyxeHuil opuct YkpaiHu
3a3Hayvae, 110 KPUTEPIIMU €(PEKTUBHOCTI TOCHOAAPCHKOr0 CyJA0YMHCTBA
MalTh CTaTH TakKi [OKAa3HWUKHW, SK JOCTYMNHICTh MpaBOCYAls, WOro
CIIPaBEJIJIUBICTb, HEYIEePEIKEHICTb, O0€3CTOPOHHICTS, 3aKOHHICTbD,
OOIpYHTOBAHICTh 1 CHPaBEMJIUBICTh CYJOBUX pIllI€Hb, ONTUMAJbHICTh
CTPOKIB po3rsiay chpaBu [53, c.23]. Bapro moroauTuch i3 Ha3BaHUM
HAyKOBIIEM, OCKIJTBKM Yy TOCHOAAPChKUX CyJaX BCTAHOBJEHO TEPMiH
PO3IIISIAY CIpaBU, IKWM HE MOKE TepeBUIIYBaTH 2 MicaliB. BiamoBiaHo ais
AT ue crnpuse WBUAKOMY PO3IJISiY CHpaB, 30KpeMa 1 THX, SKi MOPYLIYIOTh
«pepepu».  3aBIASKA  BIJHOCHO  HEBEJIMKOMY  CTPOKY  PO3IJISIAY
rOCIIOJIapChKOr0 CIIOPY aKI[IOHEpH MarTh MOJXKJIMBICTH BiJHOCHO IIBHUJKO
«MO30yTUCS» «perIepiB» Ta BIIHOBUTH 3BUYAHY poOOTY. Y rocnojapchKii
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cthepi 3HATTA 3am001KHOTO 3aX0Ay Y BHUIIIAAI HAKIAACHHS apeITy Ha MaiHO
yn OaHKIBCBKHUM paxyHOK 4acTO HE MEHII BaXKJIMBE, HI)K BUTpAIl CIPaBU
[58].

CnpaBu, gKi PO3INISAAAIOTh Y TOCHOJAPCHKUX CYJlaX, € BEIUKUMHU 3a
obcsiraMiu Ta TOTPEOYIOTh TIPYHTOBHOI'O BHBYEHHS 1 JOCHIIKEHHS
marepianaiB. BpaxoByroud CyTTEBI OCOOJMBOCTI MPAKTUKU PO3TJSLY MPO
OaHKpYTCTBO (3HAQUHUK 0OCAT CHpaB, CKIQJHICTh MPOILECYaTbHOTO
MEXaHI3My, HEOOXIJIHICTb CHUCTEMHU apOITPaKHOrO YMPABJIIHHS  JJIs
BUKOHAHHSI MPOLETYpP, MHOXKMHA KOJI3IAHUX acnekTiB Toulo) B.B. J[xyHb
OOTPpYHTOBY€E JIOLUUJIBHICTb CTBOPEHHS BY3bKOCIHEIiaiI30BAaHUX CYJIB 3
IOPUCIUKIIIEID PO3TJSAY BHUKJIIOUYHO CHOpaB Mpo OaHKPYTCTBO, ajie¢ B
CTPYKTYpi CyJIB rocroAapchkoi (KoMepiliiiHoi) ropucaukiii [65, ¢. 5]. Cnin
3a3HAYUTH, 110 HA CbOTOJIHI mpouecyanbHuit 3axuct AT Bij mocaranb Ha iX
MaitHO 3JIIMCHIOETHCS HE JIMIIE Y MEXaxX rocnoAapchkux cyjaiB. Tak camo i
HTiSTBHICTh CHELIAI30BAaHUX CY/AIB MOXJIMBA JIMIIE y MeEXax CyHAiB
rocrnoJapchkux. Xoya 4epe3 pi3Hi Cy0’€KTUBHI MNPUYUHM BiI0OYBAIOTHCS
Harajgkyl Ha CUCTEMY TOCHOJAPCHKUX CYyJiB, MPOTE€ BOHA HA CHOTOJHI €
yCTaJI€HOI0, TaKO0, 10 Maixke 0e3 cepilo3HUX HapikaHb MpalfoBalia KijlbKa
JECATUIITh, CIIUPAETHCS HA HOPMU KOJAU(DIKOBAHUX AKTIB rOCHOAAPCHKOTO 1
MaTepialbHOTO, 1 MPOLECYaIbHOIO 3aKOHOAAaBCTBA. Ll cucTema Ha ChbOrojiHi
€ ONTUMAJIbHOIO ISl YKpaiHWU, a TOMY SIKIIO 1 moTpedye BTpy4YaHHs, TO
[UIIXOM YacTKOBOTO KOPUTYBaHHS, @ HE pPaAUKaIbHOrO 3MiHEHHS. Tum
OlnbIIE, HE MOXXHA MPOBOJUTH KapJWHAIbHI 3MIHM 3aKOHOJABCTBA, IO
BU3HAYa€ OCHOBHW PETYJIIOBAHHS BIJHOCUH B E€KOHOMILl Ta BHPIIICHHS
CIIOPIB, 1110 MOXYTh BUHUKATH MDXK IX yYaCHUKAMH, i Yac iX (HaKTUYHOTO
(yHKIIIOHYBaHHSI B yMOBaxX BOEHHOTO cTaHy [54, c. 348-349].

JInsg 1mo30BHOT (opMH 3aXMCTy MpaBa B TOCIOJAPCHKOMY CYi
XapaKkTepHI 03HAKW, MPUTAMaHHI MMO30BHIN (TIpoliecyanbHii) GopMi 3aXUCTy
MpaBa, sika ICHy€ B IHIIMX OpraHax, Mpy PO3rJsi[i CHOpPIB MpPO MpaBo:
HasBHICTH BUMOTH OJIHIET 0COOM /10 IHIIIOI, SIKa BUHUKAE 3 MOPYIIEHOr0 abo
OCTOPIOBAHOI0O MpaBa 1 HANEXKUTh Y CUIY 3aKOHY PO3TJISAy Y BU3ZHAUCHOMY
MpoLIECYaIbHOMY MOPSIAKY, BCTAHOBJICHOMY 3aKOHOM (HAasIBHICTh MO30BY);
HasBHOCTI CMOpy Mpo mpaBo. ['ocrnogapchke MporecyaibHe 3aKOHOAABCTBO
3aKpIIJIIOE  MPABO  KOXKHOT  3alHTEPECOBAHOT 0OCOOM  3BEPHYTHUCS 10
roCroJIapChbKOro Cyay i3 BHUMOTOK TPO 3aXUCT CBOTO MOPYHIEHOTO abo
OCTIOPIOBAHOTO MpaBa i 3aKOHHOTO iHTepecy. ['ocrnogapchbKuii Cy 1 po3risaae
CIip Ipo MpaBa, a sIKIIO TAKOro CIOpy HEMAE, TO HE MOXKe OyTU i MO30BHOTO
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MPOBA/KEHHS rocnofapchbkoro mnpouecy. [LA. bamok Bkasye, Mo I030BU
MOJUISAIOTBCA HAa MEBHI BHUJAM: IO30B IIPO BU3HAHHS Ma€ Ha METI 3aXMCT
IHTEpeCiB 1Mo3uBaya, SKUU BBaXkae, 110 Ma€ MEBHI Cy0’€KTUBHI IpaBa, aje
BOHHM OCHOPIOIOTHCS 1HIIOK OCO0O0; TMO30B MNPO MPUCYJKEHHS MICTUTH
BUMOTY I103MBaya BU3HATU HOro IEBHI Cy0’€KTHMBHI MpaBa, BIAMOBIIHO [0
SKUX BIAMOBIJAY MOBUHEH 3IIMCHUTU MEBHI Jii (TaKk 3BaHUN BUKOHABYWM
M030B); MO30B PO MEPETBOPIOBAHHS, CIIPSIMOBAHUI HA MPUIIUHEHHS, 3MIHY,
1HO/Il BAHUKHEHHSI HOBOT'O MaTepiajibHOr0 MpaBoBigHOIIEHHS |7, ¢. 80-82].

VY cyn0BOMy MOPSAKY aKkIiOHEPU MAKOTh MOKJIMBICTh JIOBECTU BIPHICTh
CBOIX AapryMEHTIB JIMIIE Ha OCHOBI HaBEJEHHA SKICHO O(OpMIECHUX
JIOKYMEHTIB — SIK BJIACHHUX, TaK 1 CBOIX KOHTpareHTiB. Tomy mnpailiBHUKH
(¢iHaHCOBOro Ta mMpaBoBOro BigAumB podotn AT mnoBuHHI OyTH
HaJIelaHTaMu y J00poMy 3HAu€HHI 1LIBOrO CjoBa. YcCsl JOKyMEHTallis
NMOBMHHA 30epiratvcs TMPOTATOM  BHU3HAYEHUX  3aKOHOJABUYMMH  Ta
IHCTPYKUIMHUMHU JOKYMEHTAMHM CTPOKiB; JIOKYMEHTH TIOBUHHI MICTUTH
BIINOBIJIHI TIAMUCH 1 ME€YaTKH, TOYHI JaTth (aKTIB — JiM 1 moaii; uudpona
iH(hopmarllis moBuHHA OyTH peTebHO TepeBipeHa Toio. OTxe, HA Mepiie
MicClle TTOBMHHA BUXOAMTH MpaBoBa pobora B AT, sika Moxe OyTH 4u HE
€IMHOIO (KpiM MpaB/id) NEpPEBAroro Haj «peaepamm» [224, c. 35].

Y BuUNaAKy, KOJM y CTOPiH MO CIHpaBl y CyJOBOMY IPOBAKEHHI €
MiJCTaBM BBaXXAaTW, 110 PIMIEHHA CyJ1y MOX€ OyTM HE BHUKOHAHE Y
MaOyTHROMY, SIKIIO HE TMPUUWHATH Ha JaHOMY €Tamni 3axoad s
3a0€3Me4YeHHsT M030BY, TO CTOPOHU Ha OyAb-sKIA CTajii NpOBAIKEHHS Y
crpaBi MOXYTh MOJIATH 3as1BY MPO 3a0€3MEUECHHS TTO30BY.

[.A. bamok Mae pailito, KOJu 3a3Hayae, 110 TapaHTIEK 3aXUCTY IpaB
YYaCHUKIB TOCIOJAPCHKOr0 TPOLECYy € 3a0e3MedeHHs IMO30BY. [HCTUTYT
3a0€3MeUeHHs] TI030BY CHPSIMOBAHUN Ha pealibHE 1 TMOBHE BIJHOBJICHHS
MalHOBMX TIpaB YYAaCHUKIB TOCHOAAPCHKOrO  MPOILECY, MMOPYILICHUX
BHACJIIJIOK HempaBoMipHUX ik iHmMX oci0. Ilig 3a0e3nedyeHHsIM MO30BY
PO3YMIETBCS TIPUUHATTS TOCMOAAPCHKAM CYJOM Mepea0ayeHUX 3aKOHOM
3ac00iB, fKI TapaHTYIOTh MOXJIMBICTH PEATbHOrO BUKOHAHHS MalOyTHHOIO
pIIEHHS rOCIIOAAPChKOro cyay [7, c. 86].

Bignosigno no nynkry 4 Iloctanosu I[lnenymy BCY «lIpo npaktuky
3aCTOCYBaHHSl CyJaMU ILMBUILHOIO TMPOLIECYabHOIO 3aKOHOJIABCTBA MpU
pO3rJIsiii 3asB Opo 3ade3nedyeHHs 1mo30By» Bix 22 rpyans 2006 poky Ne 9,
IIPY BCTAHOBJIEHHI 3a3HAYEHOI BIAMOBIIHOCTI CJIiJT BPaXOBYBAaTH, IO BXKUTI
3aX0JIM HE TOBWHHI MEPEelKOMHKaTH TOCHOAAPChKiN MisIbHOCTI Cy0’€KTa
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rocrojaproBaHHsi. BiamoBigHo 10 nyHKTy S5 Ha3aHoro akta BCY, npu
pO3MJIsAl CIpaB, NPEAMETOM SIKMX € OCKAp)KEHE PIlIEHHS 3arajibHUX 300piB
roCroJapchKOro TOBApUCTBA, CyJlaM HEOOXIJHO BpaxoBYBaTH, 110 3a00pOHa
MPOBOJUTUA Taki 300py MOPYIIy€ MPAaBO HA y4acTh y HUX Ta YIPaBJiHHI
TOBAPUCTBOM THUX MOr0 YYacHUKIB, SIKI HE OCKApXKWIMA 1€ PIIEHHS, 1
CyNepeyuTh 3MICTY 3ax0JiB 3a0€3MeUYeHHs Ta METI iX 3aCTOCYyBaHHS, sKa
MoJiArae B 3aXMCTI IHTEPECIB ydaCHUKA MpOIECy, a HE B M030aBJIEHHI
(mopymieHHi) npaB iHIMMX oci0. CyJ He NMOBUHEH BXXMBATH TaKUX 3aXOJIiB
3a0€3MeUYeHHs] TMO030BYy, SKI TMOB’A3aHi 13 BTPYYAHHSIM Yy BHYTPILIHIO
JUSJIBHICTh TOCTIOAAPCHKUX TOBAPUCTB (HAMPUKJIAJ, 3a00POHATH CKIMKATH
3arajibHi 300py TOBAPUCTBA, CKJIaJaTH CIIMCOK aKI[IOHEPiB, 1110 MAIOTh MPABO
HA y4YacThb Y HMX, HAaJlaBaTH PEECTP aKILIOHEpPIB Ta MNPUMILICHHS IS
npoBeAeHHS 300piB, MiAOMBATH MIJCYMKHU TOJIOCYBAaHHS 3 MUTaHb MOPSIKY
J€HHOTO ToI110) [166].

10 xoBTHs 2013 poky OyJio npuitHaTo 3akoH Ykpainu «IIpo BHeceHHs
3MIH JI0 J€AKUMX 3aKOHOJABUMX aKTIiB YKpaiHM WI0J10 BIOCKOHAJIEHHS
MPaBOBOI0 PETYJIIOBAHHA JiSJIBHOCTI IOPUANYHUX 0CI0 Ta (Qi3MIHMX OCI0 -
niagnpuemMuiBy, 3apeectpoBanuii 3a Ne 642-VII [137]. Cepen iHmoro
3akoHOM OyJio BHeceHo 3MiHu J0 ctatti 67 I'TIK Ykpainu (y peaaxuii, 1m0
nisima Big 28.03.2014 poky no 15.12.2017 poky) [44]. 3okpema, BKazaHUM
3aKOHOM BUKJIIOYEHA HOpMa MpPO 3YMHUHEHHS MPOJAXKY apelITOBAHOTO
MaiiHa, SKII0 MOJaHO MO030B PO BU3HAHHS IpaBa BJIACHOCTI HA 1€ MaWHO 1
PO 3HATTS 3 HHOT'O APEIITy Ta HOpMA PO Te, 0 OCKAPIKEHHS yXBajau MPO
3a0€31eUYeHHs M030BY HE 3yMUHSIE i1 BAKOHAHHS.

Ha Hamy gymKy, BUKJIIOYEHHS BKAa3aHOI HOPMHU ICTOTHO 3MEHIIUTH
o0csr mpaB CTOpPIH y CYJAOBIM IHCTaHIi. 30Kpema, SKIIO0 CyJaoM Oyio
NPUIHATO PIIEHHS HA KOPUCTh «peiaepiB», a BlacHUK AT, Ha sike BUMHUIIU
NoCsraHHs, MOJIa€ MO30B MPO BU3HAHHS MpPaBa BJIACHOCTI Ha 1€ MAHO 1 PO
3HSATTS 3 HBOTI'O apemTy ad0 OCKap)Kye yxBady Hpo 3a0e3Me4YeHHs MO30BY,
BIJIMOBIIHO TaKWM 3axij 70 3a0€3MeUYEeHHs MO30BY, SIK 3YNMMUHEHHS MPOJAXKY
apelIToBaHOro MakHa, 0y/ie BUKIIIOUEHUH 13 apceHay Croco0iB ISl 3aXUCTY
Mmaiina [208, c. 233].

Bapto moroautucs 3 aymkoro ['0JIOBHOrO HOPUAMYHOTO YMPaBIiHHS
BPY, BuknageHomy B 3ayBaKEHHSX OO0 MOPOCKTY 3aKOHYy IIpO TE, WIO
3YMUHEHHS TIPOJAXKY apeIITOBAaHOTO MaifHa, SKIIO TMOJaHO TMO30B IIPO
BU3HAHHS TIpaBa BJIACHOCTI Ha 1€ MAiHO 1 MPO 3HATTA 3 HBOT'O APEIITy SK
3aX0Jy  3a0€3MeueHHs  TMO030BY, BHUKIIOYEHO Yy  HOBIM  penakuii
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HEOOIPYHTOBAHO, aJ1’)K€ BIH BIJMOBIIHO 10 3aKoHIB YKpaiHu «IIpo BHecCeHHs
3MIH JO0 JIeIKMX 3aKOHOJABUMX akKTIiB YKpaiHM 100 HOPOTUIIT
NPOTUIPABHOMY TMOIVIMHAHHIO Ta 3axOIUICHHIO MiANpUEMCTBY Bix 17
mucronaga 2009 poxky Ne 1720-VI Ta «lIpo BHeceHHs 3MIH 10 3aKOHY
Ykpainu «lIpo BukoHaBue mnpoBamxkeHHs» Big 4 nucromaaa 2010 poky Ne
2677-VI 1 pedakux iHIIMX 3aKOHOJABYMX aKTIB YKpaiHM 1070
BJIOCKOHAJICHHA MPOUEAYpU NPUMYCOBOTO BUKOHAHHS PIllIEHb CYJIIB Ta
IHIIMX opraHiB (mocagoBux 0c¢i0)» OyB 3aMpOBAHKEHUN Y TOCHOAAPCHKOMY
MPOIIEC] 3a AHAJIOTIEI0 3 IIUBIJILHUM TTPOIIECOM.

ITaptHep anBokarcekoro o0’eqHanHs «CK TPVYII», kepiBHUK
kopropatuBHoi npakTuku FO. Kypuio 3a3Hauae, 110 BiJICyTHICTh BKa3aHOTO
3aco0y 3a0e3IeueHHs M030BY ICTOTHO BILJIMBAE HA 0OCAT mpaB 1 000B’SI3KIB
YYaCHUKIB CyJJOBOTO MPOLIECY, B TOMY YMCII JJId THX, SIKI pOOJsTh cpoOy
MPU3YTIMHATH peatizalliio MaiiHa B MOPSAKY BUKOHABUOT'O MPOBAKECHHS 3a
HAsSIBHOCTI CMOPY MpO MpaBo BJIaCHOCTI [94]. MoxJnMBO, BIpHOIO € 3a00poHa
Ha peaiizanito cripHoro maitHa AT 3a HasBHOCTI HEBUPIIIEHOIO JI0 KiHIIA
CIIOpY Ta MICJ/A MOJaHHS KJIOMOTaHHS Mpo Iie 3 OOKy HE BjacHUWKAa Ha TOH
MOMEHT. X04a 3 1HIIOro OOKY, TAKUM MPABOM MOXKYTh 3JI0BKHUBaTU. ToOTO
NOPYUIHUKH 1 3TOBMUCHUKUA MOXYTh OyTH 110 OOHUJIBI CTOPOHHU.

Takox, B 3ayBaXXEHHSX JI0 MPOEKTY 3aKOHY BKa3aHO, IO BiACYTHICTH
YiTKOrO0 BPETYJIOBAHHSA MNUTAHHS MPO TE€, L0 OCKAPKEHHS YyXBajau MpPo
3a0€e3IeUeHHs MO30BY HE 3yNUHSE il BUKOHAHHS, CTBOPIOE NIEPEAYMOBH IS
IOpUJIMYHOT HEBU3HAUEHOCTI Ta JOBIIBHOTO TAYMA4ye€HHS MPABOBUX HOPM
cy0’ektamMu TipaBo3actocyBaHHsa [144]. BBaxkaemo, 110 J0BUIBHOTO
TJIyMauyeHHs 3akoHy TyT He Oyne. Ilpore B sikumii Oik Ou paHa Hopma Ta
aHajioriyHi if He OylIM «IOBEpHEHI», BCe€ OJHO Oyae 3arposa
«peraepcrkoro» Hanagy Ha AT 3 ogHoro abo iHmoro 60ky. [To3uTUBHO ¢
OLIIHUTH 3aMPOBAKEHY HEMOXJIMBICTh 3aCTOCYBAHHS B SIKOCTI 3a11001KHOTO
3ax04y 3a00pOHY Ha IMPOBEACHHS 3arajlbHuX 300piB AT Ta NpUUHATTS HUMHU
BOXJIMBUX pilieHb. [Ipore «peitaep» MoKe 3HAXOAUTHUCS SIKpa3 13 IHILIOTO
Ooky — cepen akuionepiB AT, mo OepyTh ywacTb y Takux 300pax i
roJIOCYIOTh 34 MEBHI PIIEHHS OO0 3MIHU BAPTOCTI KOHTPOJIBHOTO MAaKeTy
aKIii, iX po3Mmojaily MiX akIiOHEpaMH Ta CTOPOHHIMHM OCO0aMH, 3MiHHU
CTPYKTYpU Ta KommereHiii opradiB ynpasmiHH AT Ttomo. Tomy
OJIHO3HAYHO JAaTW OLIHKY IIPaBUJBLHOCTI 3a00pOHM YM JI03BOJIy Ha
MPOJIOBXKEHHSI POOOTH HAWBUIIMM OpraHoM yrpaBliHHSI AT HEMOXIHUBO.
[ToTpiOHO 1IyKaTH MapUTET ISl YCiX 3aKOHHUX YYACHUKIB BITHOCUH SIK B
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camoMmy AT (akuioHepiB), Tak 1 3a WOro Mexamu (KpeIWTOpPIB, JIEPKABU B
0co01 pi3HUX OpraHiB).

O.I'. Xpimii 3a3Ha4ae, 0 CydyacHE BEACHHS TOCMOIapChKOi AisIbHOCTI
4acTO CYINPOBOJKYETHCS 3aCTOCYBAHHSIM AHTUKOHKYPEHTHHMX 3aco0iB,
peraepChbKUX aTak Tomio. Y 3B’S3KYy 3 LIMM MOXX€ MaTh MicClie IpaKTHKa
3JIOB)KMBaHHSI 3a0e3leuyBajJbHUMM  3aX0JaMH, KOJIM BUKOPUCTOBYIOUU
NpOrajuHu Y 3aKOHOJAABYOMY PEryJIOBaHHI a00 ymHepemaKeHEe CTaBJICHHS
CYyIdiB, CyO0’€KT TOCHOJApIOBaHHS MOXKE 3JIMCHIOBATH HEI00POCOBICHE
BTpYyYaHHS B TOCIOAAPCHKY JIsUIbHICTh KOHTpareHnta [230, c. 12].

Cepen inmoro 3akoHoMm a0 KK Ykpainu O6yno BHeceHo crarTio 206.2.
BiamoBiiHO 10 BKazaHoi CTarTi, InepeadadyeHa BIJAMNOBIJAIBHICTh 3a
NPOTUIPABHE 3aBOJIOAIHHS MAaHOM IMIINPUEMCTBA, YCTAHOBH, OpraHizalii y
TOMY UYHCJII 4YacTKaMM, akIlisMH, MasiMM iX 3aCHOBHHUKIB, YYaCHUKIB,
aKI[IOHEPIB, YJICHIB, IUIAXOM BYMHEHHS MPABOYMHIB 3 BHUKOPUCTAHHSIM
nigpoOseHux  abo  BUKpPAJACHUX  JOKYMEHTIB, II€YaTOK, IITaMIIiB
HiMPUEMCTBA, YCTAaHOBH, opraHizaiiii. BianoBigaabHICTh BIAMOBIAHO A0 €T
CTaTTi, BCTAHOBJIEHA Y BUIJISJI OOMEXEHHS BOJI HA CTPOK JI0 TPhOX POKIB.
ITepenbOadeHo i 1Ba kBaji(iKyrOUUX CKJIaau 37104MHIB [137].

Opuctn - mnpakTMKM 3 TOSBM  HA3BaHOTO 3aKOHY pOOJATH
OOrpyHTOBaHI HEBTIIIHI BHCHOBKHU. 30KpPEMA, HUMM 3a3HAYAETHCS, MO 0
NPUAHSATTA BKa3aHOr0 3aKOHY MPOTUIPABHI Jii «pehepiB» MOKIUBO OyJ0
kBaniQikyBatu 3a crartsamu 187 «Po30iit»y Tta 296 «Xyniranctso». Ilpu
[IbOMY BCTAHOBJIEHA BiJMOBIIAIBHICTH 32 p030il BiJ TPHOX JO CEMU POKIB Ta
BIJIMOBIJAJIBHICTh 3a XYJITAaHCTBO — OOMEXEHHS BOJII Ha CTPOK JI0 I'SITU
pokiB [128, c¢. 13]. HeoOxigHO MOroguTHcs 13 Ha3BaHUM HOPUCTOM, aJKe
3apa3 K MIHIMYM HEOOXiJHO 30UIBIIUTH BIAMOBIJAIBHICTh 32 NPOTUIPABHE
3aBOJIOJIIHHA MaifHOM MiJMPUEMCTBA, YCTAHOBU, OpraHi3ailii.

Pannuk topuauuHoi  kommnadii  «Bacwib  Kuciie 1 mapTHepu»
H. Jouenko-binoyc BBaxkae: «HoBi cTarTi HE MaTUMyTh NPAKTUYHOTO
3acTocyBaHHs. Hampukian, HOBUI akliOHEp HE 3MOXKE MPOUTU JO CBOIO
OPUMILIEHHS, aJ)Ke MOMY MEPEIIKOKAITh Y JAOCTYIll, TOMY 1[0 BBAXKAIOTh
HE3aKOHHUM TMPUNHUHEHHSI MpaBa BJIACHOCTI Ha akiii. Mae OyTu OJuH
JOKYMEHT, Jie¢ Oyn0 O 4iTKO 3a3HAY€HO, 10 € «PEUIepPCTBOMY, a 10 — HI», —
BBakae BoHa [128, c. 13].

Takox, BapTO MNOroAUTUCS 13 AYMKOK [0OJIOBHOTO HOPUIUYHOIO
yrpasiiHHa BPY, BukiiaseHomy B 3ayBaxeHHsIX 10 MpoekTy 3akoHy «lIpo
BHECEHHS 3MIH JO JEAKUX 3aKOHOJABYMX aKTiB YKpaiHM 110]10
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BJIOCKOHAJIEHHS TMPABOBOIO PETYJIIOBAHHS AISTIBHOCTI IOPUAMYHUX OCIO Ta
bi3uyHUX 0Ci0 - miampueMIliBy, 3apeectpoBaHomy 3a Ne 642-VII, y skux
3a3HAYE€HO, 10 TMPOMO3UIISA I0JI0 BCTAHOBJIECHHS BiJMOBIAAIBHOCTI 3a
crarrero 206-2 KK Ykpainu (qucnosuilisi 4acTHHM TMEpIHIOi 3a3HAYEHOI
CTaTTi) € HEBAJIOK, OCKIJILKM CTBOPIOE HEOAXKAHY KOHKYPEHILIIO 11€1 HOPMU
31 crartamu 190 Tta 358 KK Vkpainu; a HoBi crarti 205-1, 206-2
KK Ykpaian noTpeOyrOTh CyTTEBOTO JOOTPALFOBAHHS.

Ha namy ayMKy, BCTaHOBIIEHHS BiJIOBIJAJbHOCTI 3a IPOTUIPABHE
3aBOJIOJIIHHS MAalHOM MiANPUEMCTBA, YCTAaHOBH, OpraHizailii y BKa3zaHOMY
BUTJISII, HE 3a0€3MEUYNTh HAJICKHOTO 3aXHUCTY Bia «peiaepiB». Baxkaemo,
110 BIJIMOBIAJIBHICTh «pEeUAEPIBY 3a MPOTUIIPABHE 3aBOJIOIIHHS aKIISIMU YU
MaiiHOM Cy0’€KTIB TOCHOJapIOBaHHS 3aBJsSKM Ha3BaHOMY 3akoHY Oyje
OinbII M’SIKOKO, HIXK 1€ 3apa3 MepeadadeHo Ha OCHOBI pI3HUX cTaTei
KK Vkpainn. MoxHa BHUCJIOBUTA CYMHIB BIJJHOCHO CIPSIMOBAHOCTI
HA3BaHOTO 3aKOHY Ha OOpOTHOY 13 «peraepcTBoM». ToMy 3ampornoHOBaHI y
3aKoH1 3MIHU MOTPEOYIOTh BHECEHHS MOMPABOK, CIIPIMOBAHUX CEPE/]l IHILIOTO
Ha MOCHUJICHHS BiJIOBiJaJbHOCTI Ta BU3HAYEHHS Y 3alpONOHOBAHIM CTaTTI
KK Vkpainu iHIx o3Hak, NpuTaMaHHUX «penaepctBy» [221, c. 323].

BBaxkaeMo, 1110 Ha CBOrOJIHI y KpPUMIHAJIBHOMY Ta IHIIOMY
3aKOHOJABCTB1 B)KE€ ICHYIOTh HOPMH, BIJMOBIJIHO A0 SKHUX BCTaHOBJICEHA
BIJIMOBIIAJIBHICT 3@ MPOTHUIIPABHI MOCSATAHHA HA MailHO. Y 3B’A3KYy 13 IIUM
HOBa CTaTTs, 10 BCTAHOBJIIOE BIAMOBIIAJBHICTL 34 MPOTUIIPABHE
3aBOJIOJIIHHA MalHOM MiANPUEMCTBA, YCTAaHOBH, Oprasizailii, CTBOPIOE
KOHKypeHiiro Hopmam 3 iHmux crareil KK Ykpainn. Tomy mnpouec
YIAOCKOHAJIEHHSI ~ 3aKOHOJABCTBa  (30Kpe€Ma  KPUMIHAJIBHOTO)  MpO
«penaepcTBo» NOoTpedye CBOTO MPOAOBKECHHS.

Takox, 3akoHoM BHeceHi noJsioxkeHHa y crartio 67 TTIK Ykpainu (y
penakuii, mo aisna Big 28.03.2014 poky mo 15.12.2017 poky) npo Te, 1o
roCHoJapChbKUil CyJl, KW pO3IIisiAa€e CIHip Opo MpaBO BJIACHOCTI Ha aKIii
(yacTku, mai) TOBAapUCTBA, HE MOKE€ BUHECTHU YXBally Mpo 3a0e3medeHHs
MO30BY ILJIIXOM BCTAHOBJICHHS 3a00pOHU HA MPOBEACHHS 3arajibHUX 300PiB
akiioHepiB a00 yvacHukiB AT Ta NpUMHATTA HUMM PIlIEHb, 30KpEMa B
YaCTUHI 3MIHM po3Mmipy craryTHoro kamitany [137]. Ha namy naymky,
BKa3aHl 3MiHUM MalOTh MO3UTUBHUMA XapaKTep, OCKIJIbKM BHUHECEHA CYJI0M
yxBaja mpo 3a00pOHY 3a0e3leUeHHS M[O030BY IUISIXOM BCTaHOBJICHHS
3a00pOHM HA MPOBEJCHHS 3arajibHUX 300piB Ta NPUNUHATTS HUMHU PILICHb HE
JI03BOJIUTH mapaiizyBatu poooty AT yepes3 nojaHHsa MO30BY YW KJIOMOTAHHS
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PO BXKUTTS TAKOTO 3aMOO0DKHOIO 3ax0/y «peiaepamMu». Y pO3BUTOK IIbOTO
MOJIOKEHHSI HEOOXITHO pO3POOUTH Ta 3aMPONOHYBATH 3aKOHOJIaBYl HOPMHU,
o nepeadayaTuMyTh MalHOBMH 1I€H3 JJIs aKIIOHEpiB (KiIBKICTh aKIik y
BUIJISA/Il BIZIHOCHOI BEJIMUMHM Y CTPYKTYpi Kamitany AT) y Bunajaky nogaHHs
HAMM TUX UM IHIIUX MNO30BIB (KOHKPETHKA CIOPiB MOBUHHA BiJHAWTHU MIiCLE
y 3aKoHOAaBCTB1) 10 AT uM iHIKX akioHepiB. 3pO3yMijo, 110 L€ CKIaaHa 1
KOMiTKa poOO0Ta, sika Ma€ NPOBOJUTHUCS B MEKAX OKPEMOIro TIJIUOOKOTO
JIOCITIJDKSHHS.

FO.B. Kypuio Bkaszye, 10 Ha MpPaKTUIl MOXE BUHUKHYTH CHUTYyallis,
KOJIA «pennepmy, OTPUMABIIH TUMYaCOBUI KOHTPOJIb HaJ
YacTKaMU/aKIlis MM, 3IHCHIOIOTH Aii, CIIPSIMOBAaHI Ha «PO3MMBAHHS» YaCTOK
y CTaTyTHOMY KamiTaJli IJIIX0M Horo 30i1bIIeHHs .. MeToro Takoi oneparii €,
SK MpPaBUJIO, BCTAHOBJICHHS ONEPATUBHOTO KOHTpoJit0 Haa AT, Tomy 1o B
pe3yabTaTi TaKoro po3MUBaHHS B aOCOJIIOTHOMY 3HAY€HHI KIJIBKOCTI aKIlii
(a00 po3Mip dYACTKM Yy TpPOIIOBOMY BHUP@XEHHI) VY  KOJMIIHLOIO
aKilloHepa/y4yacHUKa HE 3MIHUTHCS, a Y BIJIHOCHOMY — YacTKa B CTaTyTHOMY
Kamitajgi OyJie 3MEHIIEHa, [0 MPU3BEAE 0 HEMOXJIMBOCTI MOBHOI[IHHO
peanizoByBat (yHKIII 3 ynpaBiaiHHsI AT, a TakoXX YCYHEHHIO Takoi 0coOu
Bl BIUIMBY Ha NPUUHATTA KJIIOYOBUX PpillIEeHb, 10 3a0€3Me4yl0Th
KUATTEAISIIBbHICTE AT [94].

JIL.JI. Pynenko 3a3Hayae, 1m0 camMe€ TOBApUCTBO, & HE YYACHUK €
BJlacHUKOM MaiiHa (ctatta 12, 28 3V «IIpo I'T» [149]). YuacHuk B 0OMiH Ha
BHECOK OTPUMY€ KOPIIOpaTUBHI MpaBa. Buxoasuu 3 1poro, yuaCHUK HE Mae
npaBa OCKap>KyBaTW YroJW Ta JOTOBOPH, YKJIAQJIEHI TOBApUCTBOM WI0J0
MaiiHa, 10 SIKOr0 YYaCHUK HE Ma€ MpsSIMOro BigHOIIEHHS. TOOTO y4acHUK HE
Ma€ MpaBa BTPYYATHCh Y TOCHOJAPCHKY ISUIBHICTh TOBAPUCTBA ILISIXOM
OCKapEHHS  YKJAJE€HUX TOBAPUCTBOM  yroJ 1o03a  BiAHOCHMHAMU
NpPEJCTAaBHUIITBA, a MOro BOJICBUSIBIICHHS 3 1LbOIO MHUTAHHS OOMEXKEHE
roJIOCyBaHHAM Ha 3arajbHuUX 300pax. Y BUMAAKY, KOJM 3arajibHUMU
300paMu TOBapUCTBA MPUUMAETHCS PILICHHS 3 MOPYILIEHHSIM BUMOT 3aKOHY
a0 CTaTyTy TOBapUCTBAa, YYaCHUK Ma€ MpPaBO OCKapkKUTHU ab0 BU3HATHU
HEJIIMCHUM caMe PIIICHHS 3arajJbHUX 300piB, ajie HE JIOrOBIp, YKIAJAEHUN HA
roro ocHoBi. Ile mpaBo 3anMIIA€TbCS BUKIIOYHO 3a TOBAPUCTBOM
[179, c. 56]. BapTo moroautuch i3 HAyKOBUEM, OCKUIbKH L€ € OJHHUM i3
IUISIXIB 3aXUCTY TOBAPUCTB Bij MOCsATaHb HA MaiiHO. Takum 4nHOM, peitaep,
KWW € BIACHUKOM aKliii, HE Ma€ MpaBa OCKAp>KyBaTU JOTOBOPH, yKJIAJEHI
TOBApUCTBOM I10JI0 MaiHa.
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Ha nymky ['onoBHoro ropuauwuynoro ynpasiinHs BPY, Buknaneny B
3ayBaKEHHSX JI0 MPOEKTY 3aKOHY, MPUUHATTS MPOCKTY K 3aKOHY MPU3BEJIEC
70 KOJi3il BIAMOBIJHUX HOPM Ta HEMOBHOTU IPABOBOTO pPEryJIIOBAHHS,
OCKUIBKA TEKCT 3aKOHOIMPOEKTY HE MICTUTh JOCTaTHIX 1 3aBEPUICHUX
MPaBOBUX MEXaHI3MIB peaii3ailii nojoxeHb [138]. Bapro morogutuch i3
BKA3aHOIO JYMKOIO, OCKiJIbKM 3a3HA4€HUW 3aKOH BUMAarae yTOUYHEHHS Ta
JOOTPALIOBAaHHS 3 METOK YITKOrO BHU3HAYEHHS CHOCO0y Ta MOPSIKY
YCYHEHHS ITPABOBUX KOJII31H y 3aKOHOJAaBCTBI.

3rigno 31 crarreto 73 I'TIK Ykpainu, qokazamu y crpaBi € Oy/b-siKi
JaHl, Ha TIJCTaBl SKUX CyJ BCTAHOBJIOE HAsBHICTH a00 BIJACYTHICTh
ooctaBur ((PakTiB), MO OOIPYHTOBYIOTH BHUMOTM 1 3amepedyeHHs
YYaCHMKIB CIpaBU, Ta 1HIIMX OOCTaBWH, AKI MarOTh 3HAYEHHS s
BUpILICHHS cripaBu [44]. 1li maHi BCTAHOBIIOKOTHCS TaKMMH 3aCO0aMM:
MUCbMOBUMH 1 PEYOBUMHU i €JICKTPOHHMMU JOKa3aMH; BUCHOBKaMU
€KCIIEPTIB; MOSICHEHHSIMHU CBIJIKIB.

Ha mnpaktuili npoBajkeHHs y cOpaBax y TOCHOAAPChKUX Cyax
BUKOPUCTOBYIOTh MUCHMOBI JOKa3H, SIK OCHOBHY J0Ka30By 0Oazy. Cynui y
roCIoapChKOMY CYJIOYMHCTBI HAJAIOTh MEepeBary MMCbMOBHUM JI0Ka3aM Mpu
npuitHATTI pimeHHd. l[le mnoB’si3aHo 3 TUM, 10 TUCHMOBI JOKa3W €
nokymeHtamu AT, cipusitoTh TPUAHATTIO 00’ €EKTUBHOI'O PIllIEHHS MO CIIpaBi
Ta MalTh BIIACTUBICTH TPUBAIMKA 4Yac 30epiratu iHdopmalio. BiamosigHo
BKa3aH1 JJOKa3u € OCHOBHUMU B FOCIOAAPCHKOMY CYyJOUYMHCTBI MPU PO3TIIsAII
cipas. [To10KeHHSAM 1110/10 BUKOPUCTAHHS MOKa3aHb CBIJKIB JIJIsl MPUMHATTS
pillicHHS MO copaBi He HajgaHo HajexxkHoi yBaru y I'K Vkpainu. Ilpote
3a00pOHH 1110]10 BUKOPUCTAHHS BKa3aHUX J0Ka3iB HE BCTAHOBJICHO.

I.A. bamox 3a3Hayae, 1110 ITICHMOBI JIOKa3u YacTIIe
BUKOPHUCTOBYIOTHCS HA MPAKTHIII, 1€ BUJI 3aC001B JJOKA3yBaHHs, 3yMOBJICHUM
XapakTepoOM CIpaB, sKi BUPILIYIOTHCS Trocnojapcbkumu cyaamu. Odiniiini
JOKYMEHTH, BHUJAHI OpraHamu JI€pXaBHOI  BJaaAW, TPOMAJICHKUMU
oprasizauisiMM, MOCaJ0OBUMH  ocob0aMu Ta  IHIIMMU  CyO’€KTamu
roCroJapIOBaHHsl YacTillle JOCHIKYIOTbCS B TOCIOJAPCHKOMY IPOIIECI.
[IpuBaTHI JOKYMEHTH MEHIIIE€ 3aCTOCOBYIOTh Y rocrnogapcbkoMy mporueci. 1o
HUX BIJIHOCSATHh JOKYMEHTH, SIKI BHUXOJATh BiJ MpUBaTHUX 0cCi0 abo He
NOB’si3aHI 3 BUKOHAHHAM SKMX-HEOyJb TOBHOBaXEHb. ['ocroaapcbke
npolecyaabHe 3aKOHOAABCTBO HE MICTUTh Je(iHILil MUChbMOBUX JI0Ka3iB. Y
crarti 91 TTIK Ykpainu nwuine BU3HAYEHO, IO NMHUCHMOBHMH J0Ka3aMu €
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JOKYMEHTH W Mmatepiainv, siKi MICTSTh JaHi Npo OOCTaBUHU, IO MAKOTh
3HAQYEHHS JUIS TIPABUJILHOTO BUPIMIEHHS CHOPY, TOOTO BU3HAYAIOTHCS JIMIIIE
iX BHUJIM, SIKI 3aCTOCOBYIOTBHCS y TOCmojapchkiil nmpakrtuii. [Ipote Buau He
MepepaxoBaHi 1 MalOTh TIJIBKU 3arajibHy XapaKTEPUCTUKY SIK PI3HOMAaHITHI
JTOKyMeHTU 1 Martepianu [44]. BuknagaeHi y nucbMoBiii (hopMmi MOSICHEHHS
CTOpIH Ta iHWMUX OCi0, siki OepyTh y4acTb y CIpaBi, HE € MUCbMOBUMU
J0Ka3aMM, a € O0COOMCTUMHM JOoKazaMM Yy TmuchbMoBili ¢dopmi. He €
MMCbMOBUMH JI0OKa3aMU TaKOX BHUCHOBKU E€KCIEPTIB Yy MUCHMOBIA (DopMi.
HaykoBelb BH3Hauae MUCHMOBI JIOKa3W SIK MPEAMETH, IO BigoOpakaroTh
(BIII3EPKAIIOIOTH) BIOMOCTI, $IKi MalOTh 3HAYEHHS [JIs1 CIIpaBH, 3a
JIOIIOMOT 00 JTIOCTYIHUX JIJI CIPUMHATTS 1X Jr0auHOI0 3aco0iB. [LA. bamtok
3a3Hayae, MO0 3aKOHOJIABYE€ BU3HAYEHHS, B SKOCTI 3aco0y JOKa3yBaHHS,
MOSICHEHHS MPEJICTaBHUKIB CTOPIH HE 30BCiM KOPEKTHE, OCKUJIBKH Y Cy0’€KTa
rocroJIaploBaHHs B CHJIy MOro CTaHy € TpPeACTaBHUK. AjJie, KoIu
rpomaasuuH-CIIJ[  gie B rocrnojgapcbkoMy Cyjai  caMocTiiiHO — 0e3
NpeJCTaBHUKA, TO HAYKOBEIb BKa3y€, 110 MO0 MOSICHEHHS HE MOXYTh OyTH
3aCTOCOBAHI K A0Ka3u [7, ¢. 62-66].

Ha naiy nymKy, MO3UTHBHUM € T€, 110 Y TOCHOJAPCHKOMY MPOIEC]
BUKOPUCTOBYIOTh MUCHMOBI J0Ka3u. [IpoTe MOTpiOHO MPUIIIATA HAICKHY
yBary i yCHUM J0Ka3aM, a CaM€ MOSICHEHHIO akKI[ioHepiB ToBapuctBa. Lle
HEOOXIAHO JJIs1 TOro, 100 CyJIJs 3MII Y MOBHOMY 0OCs31 03HAHOMUTHUCH 13
CITPaBOIO, 3aCJTyXaBIIIH MOSCHEHHS TPETiX 0ci0 (ado CBIJIKIB), AKi 3ay4eHi Ta
OTpUMaB JaHi MpO OOCTaBMHM, IO MalOTh 3HAYECHHS MJIS MPaBUIBHOTO
BUPILIEHHS CHOPY.

BBaxxaemo 3a HeoOXiJHE YITKO 3a3HAYUTH, SKI (PaKTH BCTAHOBIIIOE Y
CYJIOBOMY 3aciflaHHI CyJJs, SKi JOKa3W MOBWUHEH OIIHWUTH JJi MPUUHITTS
00’€KTUBHOT'O PILIEHHS MO CIpaBi Ta JJIsl YHEMOXKJIUBJICHHS 3JIOBXKMBAHHS
«perepaMmu» Mojlavero 10 CyAy Oe3MiJCTaBHUX MO30BIB. Y 3B’A3KY 3 I[UM
HEOOX1/IHO MpoaHalli3yBaTH CyJIOBY MPaKTHUKY.

BBaxkaemo, 1110 HeoOxiHO noroautuck i3 T.€. Kpucanp, sika 3a3Hayvae,
10 3arajbHUN aHaji3 Cy4acHOro CTaHy KOPIMOpPAaTUBHUX MpaB B YKpaiHi nae
3MOTYy KOHCTaTyBaTH, 110 MOTO HEJOJIIKU OB’ sI3aH1 3 HEJOBEPIICHICTIO a00
B3araji BIJICYTHICTIO BiJITIOBIIHUX HOPM MaTEPiaJbHOrO Ta MPOLECYaTbHOTO
npaBa. llepuioueproBo #HaAETbCS MPO HOPMH, SAKI PETYJIOIOTH MOPSI0K
peamizanii KOpHOpaTMBHMX MpaB Ta MOPSAOK 1 CHOCOOM 1X 3aXMCTy.
[TpuknagaMu MOXKYTh CIYyTyBaTH JIECSATKM 3BepHEHb YyudacHukiB TOB,
YTBOPEHUX JBOMA 3aCHOBHUKAMM, IO FOCHOIAPCHKUX CYAIB 3 MO30BaMHU PO
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MPUMYCOBE BHKJIIOUEHHS Y4YaCHMKAa 3 TOBApHCTBA 3a CHUCTEMaTUYHI
MOPYIICHHSI Y MOro poOOTi y 3B’ 43Ky 3 HE3 SIBJCHHSIM JAPYroro y4YacHMUKa Ha
3arajibHi 300pu To1o. ¥Y 99,9 % Bumaakax rocnolapcbki Cyau BiIMOBJISIFOTh
y 3a70BOJICHHI TO30BHMX BHUMOT, OCKUIBKM UYHWHHUM 3aKOHOJABCTBOM
nependayeHul TOPSJAOK BUKJIOYEHHS YYaCHUKA TIJABKKM 3a PIIICHHSIM
3arajibHuX 300piB, 0 y pe3yJibTaTi NPU3BOJUTH 1O HEMOKIMUBOCTI 3aXUCTY
npaB ydacHUKa, SIKMM JIMCHO HamaraeTbCsi peai3oByBaTH  CBOIL
KopropatuBHi ripasa [91, ¢.163].

[Ipu BUpilIEHHI TUTAHHA MTPO HEIIWCHICTH PILIEHb 3arajlbHUX 300piB y
3B’SI3KY 3 IHIIMMU TMOPYIICHHSMU, AOMYyUIEHWMM IIiJI 4ac CKJIMKAHHS Ta
MPOBEJICHHS 3arajibHUX 300piB, rOCNOAAPCHKUN CyJ MOBUHEH OI[IHUTH,
HACKUIbKUA 11 TOPYUIEHHS MOIJM BIUIMHYTH Ha NPUHHATTA 3arajibHUMU
300paMu  BIJMOBIAHOrO pimieHHs. TakoX, CyJa TOBUHEH OOOB’SI3KOBO
BCTAaHOBUTH (paKT MOPYIICHHS OCKAPKYBaHUM PIIIEHHSAM MPaB Ta 3aKOHHUX
iHTepeciB ydacHMKa (akilioHepa) ToBapucCTBa. JSKIIO 3a pe3yJbTaTraMu
pO3MJIsiAY CHpPaBU TAKOrO MOPYUIEHHS HE BCTAHOBJIEHO, Y TOCIOJAPCHKOTO
CyAy BIJICYTHI IIJICTaBH ISl 3aJ0BOJICHHS 1M030BHUX BUMOT [91, c. 164]. Ha
Halry JAYMKY, HEOOXIJTHO TIOTOJMTUCh 13 HAyKOBLIEM, OCKUIbKK TMpHU
MPOBEACHHI OLIIHKM JIOKa3iB, MOJAHUX JI0 CyAY, CY/Jid MOBUHEH BCTAHOBUTHU
(dakT MOpPYIIEHHS OCKAp>KyBaHWM PIllICHHSM IpaB Ta 3aKOHHUX IHTEPECIB
akijioHepa. BipHa oOIlilHKa YyHEMOXIIMBUTh «peljiepamM» 3JI0BKUBATU
MOJAHHSAM 0 CyJAy Ta JIOMOMOKE 3aXMCTUTU 3aKOHHI MpaBa Ta IHTEpecH
akiioHepiB. Takok, BKazaHa HOpMa CIPUSE 3aXUCTy 3aKOHHUX IpaB Ta
iHTepeciB 10OPOCOBICHUX aKI[IOHEPIB, OCKIILKM HAJa€ MOXKJIMBICTh BU3HATU
HEJIACHUMM  3arajibHi  300pW  aKkI[IOHEpIB y BHUIMAJAKY MOPYUIEHHS
OCKAp)KyBaHUM pIIICHHSIM MpaB Ta 3aKOHHUX I1HTEPECIB yYaCHHKA
(akiioHepa) TOBApHCTRA.

HeBig’eMHy 4acTWHY MNpOUECYaTbHOTO TMOPSAKY TOCMOJAPCHKO-
npaBoBoro 3axucty AT Bij mocsiraHb Ha iIX MailHO, OKpIM 3aKOHOJIaBCTBA,
CTAaHOBUTH CyJ0Ba MpakTuka. He3zBaxaroun Ha Te, 10 y Halid Jepkasi
Cya1i He OepyTh 10 YBaru NMpakTUKy PO3IJISy aHAJIOTIYHMX CIpPaB B 1HIIHUX
perioHax, BapTo 3BEpHYTH yBary Ha NMpaKTUKy BUHECEHHs pimeHb. Ha Hamry
OYMKY, TI€pIl HDK 3BEpPTATHCh 13 TMO30BOM JO Cyl1y, HEO0OXigHO
MpoaHayli3yBaTh CYyJAOBY NpakTUKy, 30kpema Te, sikumu HITA cynui
KEPYBAJIMCh MPU NPUUHATTI pillieHHs. BBaxkaemo 3a 101IJIbHE PO3IJISIHYTH Ta
npoanajizyBaru pimenHs 3 €/[PCP.
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Bapto HaBectu mpukiajg i3 CyJA0BOI MPAKTHKH, Y SIKOMY BKa3y€ThCS
Mpo 00CTaBUHM, SIKI HEOOXIJHO JOBECTH MO3MBAYEBI Ta BCTAHOBUTHU CYJJII
JUISL TIpUMAHATTA OO0’ €KTUBHOIO PIllIEHHS 1O CIpaBi I110JI0 BU3HAHHA
HEIICHUMU pillIeHb 3arajibHUX 300piB aKI1OHEPIB:

BI'CY y nocranosi Big 23 ciung 2007 poky y crpasi 3a no3oBom JII1
«ABianiiHuit  HayKoBO-TeXHIYHUK Komrmuiekec 1M. O.K. AHTOHOBa» 110
CIILJIBHOTO  YKPaiHChKO-POCIACHKOIO  MIJAMPUEMCTBA 3  IHO3EMHUMU
inBectuitisiMu y gpopmi 3AT «YkpcuOTpaHcaBiay npo BU3HAHHS HEIHCHUMU
pillieHb 3arajbHUX 300piB akiioHepiB 1boro 3AT, BkazaB: cyJ anensiiiHol
IHCTaHIIi, BCTAaHOBWBIIHM, IIIO0 II03WMBAa4 HE € BiIacHUKOM akmii 3AT
«YxpcuOTpaHcaBia» Ta HE Ma€ MPABOBUX IIJICTAB HA y4acTh Yy 3arajbHHUX
30opax akuioHepis 3AT, aidmoB NpaBUIBLHOTO BHUCHOBKY MpO Te€, WIO
pillieHHs 3arajbHUX 300pIB HE MOPYIIYIOThH MpaBa i OXOPOHIOBAHI 3aKOHOM
IHTepecH Mo3MBaya, y 3B’ 43Ky 3 UMM I030B 3aJJ0BOJIEHHIO HE mijjsirae [136].
VY BkazaHOMy NPUKJIAJl 13 CyJ0BOI rOCIOAAPCHKOT MPAKTUKKU 3a3HAYEHO, IO
Cyalsd Hjs TNPUUHATTS 00 €KTUBHOrO PpIIIEHHS Yy COpaBl MOBUHEH
BCTAHOBUTHU 4M JAiWCHO ocoOa € akuioHepoM AT Ta um gificHo mpaBa ii
nopyueni. Ile MiHIMI3ye «peilnepamM» MOXKIUBICTH 3BEpPTATUCh 13
0€3I11ICTABHUMU [MO30BaMU JI0 CYJOBUX 1HCTaHIIIi.

Y npaktuili poOOTH TOCMOMAPCHKUX CY/IB TPAIUIIIOTHCS BUMAJKH,
KOJIM «HEJOOpPOCOBICHI» CTOPOHU HE 3 SBJISIIOTBCS Yy CYAOBI 3aciJaHHS.
HesBaxxaroum Ha crartio 195 T'TIK Ykpainu, B akiii BKazaHo, 110 CHip Mae
OyTH BHUPIIIEHO T'OCIIOJAPCHKUM CYJIOM Y CTPOK HE OlNblle JEB’sIHOCTA JIHIB
[44], npuHATTA pilIEHHA y COpaBl MEPEHOCATH 13 OJHOrO 3aciaHHd Ha
iHme. BianoBigaabHICTh 3a HE3 IBJICHHS HA 3acCijJlaHHs J0 Cy/J1y BCTaHOBJIECHA
crarrero 185° KnAll Ykpainm [82] Ta ct. 135 I'TIK Vkpainu [44]. 3okpema,
y BKa3aHil CTaTTi BCTAHOBJICHO BiJIMOBIAAIBHICTh 32 HEMOBAry JI0 Cyay, 10
BUpa3WIach y 3JIICHOMY YXWIECHHI BiJl SIBKM B CyJ MO3MBaua, BIJNOBijaya,
SKIIO 1X SIBKA BU3HAHA CyJ0M 000B’s3K0BO0. I[IpoTe HA mpakTulll BKa3zaHy
BIJIMOBIAJIbHICTh HE 3aCTOCOBYIOTh. BiJIMOBIIHO, CTOPOHM HE 3’ SABJISIOTHCS Y
cynoBi 3acizanns. ¥Y yvactuni 4 crarti 202 I'TIK Ykpainu BkazaHo, 1o y pasi
HESIBKM TM03MBaya B CYJ0B€ 3acifiaHHsg 0€3 MNOBaXXHUX IMPUYUH abo
HETOBIIOMJIEHHS HUM MPO NMPUYMHU HESBKHU, CYJ 3aJMIINAE MO30BHY 3asBY
6e3 posrisay. BinnosinHo no nyHkty 4.9 Ilocrtanosu Ilnenymy BI'CY Bin
26 rpynns 2011 poky Ne 18 «IIpo aesiki muTaHHS MPAKTUKU 3aCTOCYBAHHS
I'TIK Ykpainu cymamu  mepmioi  1HCTaHIID», TOCHOJAPCHKUA  CyA
3000B’s13aHUI 3’4CyBaTH NMPUYMHU HEBUKOHAHHS KOr0 BUMOT MO3UBAYEM 1
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00’€KTUBHO OI[IHUTHU iX TMOBaXHICTh [156]. IloBaxkHMMH, 3 ypaxyBaHHSIM
KOHKPETHUX OOCTaBHMH CIIPaBH, BBAXXKAIOTHCS MPUUYMHU, SIKi 32 00’ EKTUBHMX,
TOOTO HE 3aJeXKHUX BIJI MMO3MBaya, OOCTaBMH YHEMOXKJIMBIIIOBAIM a0o0
ICTOTHO YTPYJHIOBAJIM BYMHEHHS HUM BIANOBIAHUX IPOLIECYANbHUX 1.
[Ipu oMy OepeThbcs A0 yBarm M T€, UM BXKMBAB MO3MBA4 3aXOiB 10
YCYHEHHS 1IMX 0OCTaBMH abo0 mocialbiieHHs iX HEraTMBHOIO BILJIMBY Ha
BUKOHAHHS MO3UBAYEM MPOLECYANbHUX OOOB’SA3KIB, MOKJIAJEHUX HA HHOTO
CyIOM. Y pa3i HEMOBIJIOMJICHHS MMO3WMBAYEM TAKWX MPUYHUH CYyJ BHOpAaBI, B
3QJIKHOCTI BiJi KOHKPETHUX OOCTaBUH CIpaBU, ab0O 3aJUIIUTH MO30B 0€3
po3risity, ado pO3IISIHYTH COpaBy 3a HasBHUMM B Hill jnokazamu. [Ipote
yxBaja MNpO 3aJUIICHHS I030BY 0€3 po3risay Moke OyTH CKacoBaHa y
BUILINA 1HCTaHLIIT, Y 3B’SI3KYy 3 TUM, 10 FOCHOJAPCHKUN CyJ MPU NPUHHATTI
pilIEHHS MOBUHEH BCEOIYHO, y TOBHOMY 00CSI31 Ta 00’ €EKTUBHO PO3TJISIHYTH B
CYJI0BOMY MpoIieci BCi 00CTaBUHU CITPABU B iX CYKYITHOCTI.

BinnosigHo 1o monoxkeHHs crarti 246 I'TIK Ykpainu, cya, BUSBUBIIU
Opy  BUPILIEHHI CHOPY TMOPYIIEHHS 3aKOHOJABCTBA a00 HEAOJIKK B
TISITBHOCT] FOPUAMYHOI 0COOH, Jep>KaBHUX UM 1HIIMX OPraHiB, 1HIIUX OCi0,
MOCTAHOBJIsIE OKpeMy yxBajiy [44]. IIpoTe BuIll IHCTaHLIl Maike y BCiX
BUIAJIKAX CKACOBYIOTh OKPEMI YXBaJIH.

Cynni rocnolapchbkKuxX CyAiB, B TOMY YMCJII 0OpW BUPIIIEHHI
KOPIOPATUBHUX CIOPiB, MpUAMAaIOUM pillleHHs, KepyroTbes I[locTtaHoBOMO
mwienymy BI'CY. Bka3zaHi JOKyMEHTH MalOThb PEKOMEHIALIAHUIA XapakTtep.
[Ipy ockapkeHHI pIlIEHb  «pPEUJEepU»  MOXKYTh  IOCWJIATHCS  Ha
pPEKOMEHIAIIHUNA XapaKTep MOCTAaHOB, sIKI HE MalOTh 3aKOHOJABYOI CUJIH i
BHACIIIJIOK LOTO «peijepu» MOXKYThb HaIoOJsAraTH Ha CKacyBaHHI PIilIEHb
CY/I1B MEPIIOi IHCTAHIIII.

Y €JIPCP He Mae 4iTKOi CHCTEMH, 3a JOIOMOTOIO0 SIKOI MOKHA
BIJICJII/IKOBYBATH CITPaBM 3 OJITHAKOBUMH CTOPOHAMU, 32 OJHUM 1 TUM CaMUM
HiMPUEMCTBOM. «Peliiepr» MOXKYTh M0JIaBaTH 10 CYJIiB MO30BU JI0 KIJTBKOX
BiAnoBigaviB. [1pu 1iboMy mo3uBady HaJIalOTh MOXJIMBICTh BUOpATH 3a SIKUM
MICIIEM 3HAXOJKEHHS MOJAaBaTU CIpaBy 10 cyay. OIHOYACHO «peuaepu»
MOJAI0Th CIIPABH, YACTKOBO 3MIHUBIIM MPEAMET MO30BY J0 PI3HUX CYJIB 32
MICIE€3HAXO/PKEHHSAM  BIJIMOBIJIa4iB  (CTOPOHM Yy I1030BaX OJHAKOBI).
BinnosigHO cripaBa po3risaeTbCsl OJJHOYACHO Y PI3HUX CyJIaX, a MPEeaMETH
II030BIB HE3HAYHOK MIPOK BiAPI3HAOTHCSA OAWMH Big ogHoro. Cyaai He
MOXYTh BIJICTIIKYBaTH YW B IHIIUX CYJIaX BXKE BIAKPUTO MPOBAIKEHHS Y
noAiOHuX crpapax [214, c. 228].
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Ha wnamy nymky, neoOximgHo y €JIPCP BctanoButu rpady mpo
MpeIMET Ta, MOXkJIMBO, po Ha3By AT. Ile HeoOXiaHO i TOro, o0 CyIi
MOIJIM 0€3 Tepenko/1 BiamykaTy mo Ha3eli AT abo 1o npeameTy crparu, sKi
nepeOyBaloTh Ha JIaHWKM 4Yac Ha PO3IJIAAl y CyJax Ta 3 SKOTO TMPEaAMETY
MO30BY YK€ MPUUHATO PIIEHHS IO BKA3aHOMY MiIPUEMCTRBY.

VY 1991 poui, konu 6yB npuitnstuii I'TIK Ykpainu, topuctu Ta CTOpOHU
y copaBli B OCHOBHOMY JOOpPOCOBICHO BHUKOHYBajM TIOKJIAJE€HI Ha HHX
00OB’sI3KM, 30KpeMa HaJaBajii NpaBIMBl JIOKa3W y cCOpaBl Ta JOCTOBIpHI
CBIUEHHA Yy cyAoBux 3aciganusx. Ilpu mpomy cyaai OyJio JOCTaTHBO
NUCHMOBUX JOKa3iB JJid NMPUUHATTS pimieHHd y cnpasi. Ha ganuii MmomeHT
HeoOXiIHO OpaTu A0 yBarw IIOKa3d CBIJKIB, OCKUIBKM IOPUCTH
«HETOOPOCOBICHO» CTABJISTHCS JO BJIACHUX OOOB’SI3KIB Ta «BUKPUBJISIIOTHY
CIipaBy Ha BJIACHY KOPHUCTb. YSBISETHCS JOLIJIBHUM 3acilyXaTu JIyMKY
KIJIBKOX CBIJKIB y CYJIOBOMY 3acCiiaHHl JJIi MOPUUHATTS 00’ €KTUBHOIO
pIlIEHHS y CITpaBI.

[Tpu npuitnsatri ['TIK Ykpainu y 1991 poui yci mianpuemcrBa Oyiiu
nep:kaBHOI (hopMu BiaacHOCTI. Bignosigno i Kojgeke npuitHATO B LITOMY IS
BPETYJIIOBAaHHS BIIHOCMH MDK MIJNPUEMCTBAMHU  JIepXKaBHOI  (opmu
BiaacHocTi. Ha pgaHuii MOMEHT MiANPUEMCTB 3 JEPKaBHOIO (HOPMOIO
BJIAQCHOCTI 3aJIMIINWJIACh BIJHOCHO HEBEJIMKA KiIbKICTh. Lle cmijg mocTiiHO
BpaxoByBaTu y I TIK Ykpainu. Takox BBakaemo, 1110 HE0OOX1JHO BCTAHOBUTHU
OPCTKIITY BIAMOBIAANBHICTh 32 HE3 SIBJICHHS Y CyAOBI 3aciianns. Ha nanry
IYyMKY, HeoOXimHO yaockoHanutu €JIPCP s otpumanHs iHdopmarliii mpo
MOJaHHS TO30BIB 3 OJHAKOBUMHU CTOPOHAMM Ta MO OJHAKOBUX MpEIMETax
CIIOPY Y Pi3HI Cy0BI IHCTAHIIII.

Otxe, y migpo3auti Oyau poO3IIISIHYTI MOIVISIAM BYEHHMX 1 MPAKTHKIB
I0JI0 HOPM 3aKOHOJABCTBA, cpsiMOBaHUX Ha 3axucT AT BiJ mocsranb Ha ix
MaiiHO, TIPOBEJCHO aHaji3 Ta 3alMpONOHOBAHO 3MiHU 1 JOMOBHEHHS 10
OKpPEMHUX HOPM TMPOleCyaJbHOTO 3aKOHOJABCTBA. byno 3a3HadeHo, 10 Ha
NpPaKTULl TIPU PO3IJISl CHOPABU Yy TOCHOAAPCHKOMY CY/II SIK JJOKAa30BYy 0azy
HEOOXI1/IHO y OLIbIIINA Mipi 3aCTOCOBYBATH MUCHbMOBI JI0Ka3U. SKIIO y CTOpiH
IIpU PO3IJIsi/il CIIPaBU Y CYJ0BIM IHCTAHIIT € MiACTaBY BBAXATH, 110 PIILICHHS
CyJly MOXXe OyTM HEBHMKOHAHE y MaWOyTHbOMY, TO CTOPOHHM Ha OyIb-sKii
CTafll MPOBAKEHHS y CIpaBl MOXYThb MOJATH 3asiBy MpO 3a0e3MeyeHHs
nmo3oBy. HopMu, siki perystorTh MOPSJIOK peatizallii KOpHopaTUBHUX IPaB
Ta TOPSAJOK 1 CIOCOOM iX 3aXMCTy € HEJIOCKOHAIMMU Ta MOTPeOYHOTh
noomnpamtoBanus. He3paxaroun Ha Te, mo BPY npwmitHana 3akos,
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BIAMOBIAHO /10 sAKOro BHeceHO 3MiHM J10 KK Ykpainu 10710 BCTaHOBIICHHS
BIINOBITAJILHOCTI 3@ MPOTUIPABHE 3aBOJIOJIIHHS MaWHOM TiJIPUEMCTBA,
yCTAHOBU, OpraHizamii, y TOMY 4YHCII YaCTKaMH, akKUiIMH, MasMu 1X
3aCHOBHUKIB, YYaCHMKIB, aKIIOHEPIB, YJICHIB, IUIIXOM BUYMHEHHS Yroj i3
BUKOPUCTAHHSIM TIJIpoOJeHUX a00 BUKPAJEHUX JOKYMEHTIB, MEYaTOK,
ITaMIIIB MiJNPUEMCTBA, YCTAHOBU, OpraHizaiii, HOpMU 3aKOHY B LLJIOMY
NOTPEOYIOTh JOOMpPAIOBAHHS Ta YTOYHEHHS 3 METOI YCYHEHHS KOJi3ii 13
Hopmamu iHImMX HITA Ta BUpOOJEHHS 3aBEpHIEHUX MPABOBUX MEXAHI3MIB
pearizartiii Horo mojaoxeHb.
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BUCHOBKHA

Ha ocHoBi BukjiaaeHoro y MoHorpadii HeoOXiTHO 3p0oOWTH HACTYIIHI
BUCHOBKH:

Ha ocHoBi npoBeneHOro aHaizy icTopii pO3BUTKY MOHSTTS «OCSITaHHS
Ha MaiiHo AT» BuokpemJieHO 3 HACTymHI CTaall MHOro pPO3BUTKY:
3apOJUKEHHS, «PO3KBITY» Ta TIONIYKY HOBUX HampsMKiB 1  (opm.
BceranoBieno, mo «pedaepcTBo» mnepedyBae y 0Oe3nepepBHOMY PO3BUTKY,
BiOYBa€TbCA  MOCTIMHE  BJAOCKOHAJEHHS  CIMOCOOIB  MPOTHUIIPABHOIO
BCTAHOBJICHHSI KOHTPOJIIO HaJ MaliHOM AT;

Ha ocHoBi nipoBeaeHoro icropuuHo-npasoBoro anaiizy HITA 3 nurtanb
MPOTUIl OPOTUIPABHOMY IMOTJMHAHHIO Ta 3aXOIUIEHHIO AT BUOKpPEMIIEHO
rpyny akTiB 3aKOHOJABCTBA, HOPMM SIKUX CIPsAMOBaHI Ha e()EKTUBHE
3a0e3neyueHHss 3akoHHUX TpaB Ta iHTepeciB AT. Jlo Hux nHanexarb: KV,
I'K Vkpainn, ITIK Ykpainn, 3akon VYkpainu «lIpo 3axuct Bij
HEJO0OpPOCOBICHOI  KOHKYpeHIii», 3akoH Ykpainu «IIpo gepxaBHe
pEryJIIOBaHHA PUHKY I[IHHUX TanepiB B YKpaiHi», 3akoH Ykpainu «lIpo
3aXUCT €KOHOMIYHOI KOHKYpeHUIi», 3akoH Ykpainu «I[Ipo XoaauHrosi
KOMITaHi», 3akoH Ykpainu «IIpo BHECEHHS 3MiH 10 JESKUX 3aKOHOJIaBUMX
aKTIB YKpaiHW 110/I0 BU3HAYEHHS MiJCYAHOCTI CIpaB 3 MUTaHb MpUBATU3ALIIT
Ta 3 KopnopatuBHuX cnopiB», 3Y «lIpo AT», 3akon VYkpainu «IIpo
BHeceHHs 3MiH J0 ctatTi 67 T'TIK Ykpainu mono 3abe3neyeHHs MOo30BY»,
3akoH Ykpainu «IIpo BHeCeHHs 3MIH J0 JAESKMX 3aKOHOJABUYMX aKTIB
YKkpaiHd 1010 MPOTHJIIl MPOTUIIPABHOMY TMOTJIMHAHHIO Ta 3aXOIUICHHIO
HiANpUeMCTB», 3akoH Ykpainu «IIpo BHECEHHS 3MiH [0 JIESIKUX
3aKOHO/JABYMX  aKTIB  YKpaiHM  1I0JI0  BJOCKOHAJIEHHS  IPaBOBOIO
perytoBaHHs  JiSJIBHOCTI OPUAMYHUX OCi0 Ta (QI3MYHMX O0ci0 -
nianpueMiiiBy, 3akoH VYkpaiHu «IIpo BHeceHHs 3MIH [0 JEIKUX
3aKOHO/JABYMX aKTIB YKpaiHW WIOJ0 3aXUCTy MpaB iHBecTopiB», 3Y «lIpo
BHECEHHS 3MiH J0 JCJKHMX 3aKOHOJABUMX aKTIB YKpaiHu I0OJ0
BJIOCKOHAJIEHHS JIEP>KaBHOI peecTpallii MpaB Ha HEPYXOME MAHO Ta 3aXUCTY
npaB BiaacHOCTI», Yka3 [Ipesuaenta Ykpainu «IIpo 3axoau moa0 po3BUTKY
KOPIIOPAaTUBHOT'O  yIpaBJiHHA B AaKI[IOHEPHMX TOBApUCTBaX», YKa3
[Ipesunenta Ykpainu «lIpo 3axoam MmMIOA0 TIOCUJICHHSA 3axXUCTy I[paB
BracHocTi», Iloctanoa KMY «llpo crtan ¢iHaHCOBO-0r0IKETHOL
JTUCLUILIIHY, 3aX0/H 1110/10 HOCUJICHHS OOpOTHOM 3 KOPYMIIEHD Ta KOHTPOJIIO
3a BUKOPUCTAHHSIM JIEP’KaBHOrO MaifHa 1 (PIHAHCOBUX pecypciBy, [TocTaHoBa
KMY «IIpo yTtBOpeHHs MikBiIoMY4Oi KOMICIi 3 MNHUTaHb 3aXUCTy IIpaB
IHBECTOpPIB, MPOTUJII HE3aKOHHOMY TMOTJIMHAHHIO Ta  3aXOIUICHHIO
nignpuemctB», [locranosa Ilnenymy BCY «lIpo mpakTuky 3acTocyBaHHS
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CyJlaMH IIUBIJIBHOTO TIPOIIECYaIbHOTO 3aKOHOIaBCTBA MPU PO3TJISII 3a5B MPO
3abe3neueHHs 1mo3oBy», IloctanoBa Ilnenymy BCY «IIpo nesxi nutaHHs
MPaKTUKKA BUPIIMIEHHS CHOpIB, 10 BHUHUKAIOTh 3 KOPIOPATUBHUX
MpaBoOBITHOCKHY, JIUCT-HopyyeHHs [ eHepalibHOT MPOKyparypu YKpaiHU Ha
BUKOHAHHSI PO3MOPSAKEHHs ['eHepanbHOro mnpokypopa Ykpainu Big 21
oepesnss 2007 poky Ne26 3 mnuTaHb Harjasay 3a  JOTPUMaHHIM
3aKOHOJABCTBA, CHPSIMOBAHOTO Ha MPOTUIIO «pelaepcTBy», JIUCT-
3ayBakKeHHs1 ['€HepalbHOI MPOKyparypu YKpaiHUM 10 MiANOPSIKOBAHUX
npokypatyp Bia 17 Bepecust 2007 poky Ta iHIi;

[TiicyMOBaHO, 110 YNPOJOBX TPUBAIOIO Yacy BHOCWIMCA 3MiHU 10
3aKOHOJIaBCTBa 3 MeTO 3axucty AT Bija mocaranp Ha iX MaiiHO. BaxxnuBum
Kpokom ctajo npuitHatrts 'y 2013 poui 3akony Ykpainu «lIpo BHeceHHs
3MiH 10 JI€IKMX 3aKOHOJABUMX aKTIB YKpaiHM II0AO0 BIOCKOHAJEHHS
MPABOBOTO PEryJIIOBAHHS JISIBHOCTI FOPUJUYHMX OCIO Ta (Di3MUHUX OCI0 —
MIAOPUEMIIIBY, SKMM BHU3HAYEHO IOHATTS «IPOTUIIPABHOIO 3aBOJIOIIHHS
MaiiHOM MIiJNPUEMCTBA, YCTAHOBHM, OpraHizaiii», 1 Ha OCHOBI SKOIO
nepeadadeno BianosiganbHicTh y KK Ykpainu. [Ipore BkazaHe BU3HAYEHHS
HE OXOIUTIOE YCIX cnocO0IB, 32 JOMOMOIOI0 SIKUX «pelaepu» MoCsAraroTh Ha
maiiHo AT. 3a yMOBHU YiTKOrO BCTAHOBJIEHHSI O3HAK MOHSTTS «peuaepcTBay,
3BKAKOYM HAa KOHKYPEHIII}0 BKa3aHUX 1A y JUCHO3MUIII CTATTI 3 1HIIUMHU
Hopmamu KK Ykpainu, npu 3a3HauyeHHI MeXaHi3MiB 3  peajizamii
e(EeKTUBHUX NUIAXIB MPOTUJII MPOTUNPABHOMY 3axormieHHI0 maiHa AT Ta
BHECEHHS BIJMOBIIHUX 3MiH JI0 3aKOHOJABCTBA OyJI€ MOKJIMBO c(hopMyBarTu
MOBHOIIIHHY ~ CUCTEMY  3aXWCTy  BITYM3HSIHOI  €KOHOMikM.  Tomy
HAWTOJIOBHIIIMM 3aBJAaHHAM Ha CbOTOJHI € UiTKE BHU3HAYEHHS Ha
3aKOHOJABYOMY PiBHI (JOpM 1 BUAIB MPOTUIIPABHOIO 3aXOIUVIEHHS MaiiHa Ta
aKIlii, Mo COpuATAME MPOTUJIII MPOTUIPABHUM 3axXOIUICHHSIM 3arajoMm Ta
3a0€3MEUEHHI0 3aXUCTy MIANPUEMCTBA YK€ TMpU MEpuIMX crnpodax
3aXOIJICHHS;

Hanano BU3HAYEHHS MOHSTTIO «TOCMOAAPChKO-TIpaBoBuid 3axuct AT Bij
nocsiraHb Ha 1X MailHO» Ha OCHOBI aHali3y CKJIAJ0BUX, HAJAAHUX Y
JOBIKOBIHM, HayKoBiil niTeparypi Ta HITA y HactynHiid ¢popmi: 3aiiicCHEHHS
oxopoun AT 3acobamMu peryjir4Yoro BIUIMBY, BCTAHOBJICHUMHU Y
rocrnoJapCcbKOMy  3aKOHOJIAaBCTBI, CIPSAMOBAaHUMU Ha  MOMNEPEIHKEHHS
HE3aKOHHOTO BUJTYUYEHHS, BIITOPrHEHHS BJIACHOCTI Y 11 BJIaCHUKa-aKI[lOHEpa
B1JI 3aXOIUICHHS Ta MPUBJIACHEHHS MaifHa, SIKE€ HAJIE)KUTh HA MPaBl BJIACHOCTI
Yy Ha 1HOIOMY PE€YOBOMY IpaBi, Ta HA 3aXMCT OPraHiB 1 IX MOCaTOBUX OCiO,
K1 3JIACHIOIOTh YIPABJIIHHA TOBAPUCTBOM — T'OJIOBU 1 WIEHIB BUKOHABYOIO
OpraHy, peBi3iiHOT KOMICii, HarjasiI0BO1 paJii TOBAPUCTBA;
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Bcranosineno, 1mo mij nocsaranHsiMm Ha MaitHo AT («pelipepcTBoM») CiIif
pO3yMITH caM€ TMpOUEC 3axOIUIEHHS 1 BCTAHOBJICHHS  KOHTPOJIIO
MPOTU3aKOHHUMHU  crocoOamMu.  BiamoBigHo 710 1bOro, HEOOXIJIHO
nependayuT KpUMiHAJIBHY Ta aJAMiHICTPAaTUBHY BIJANOBIJAIBHICTh YK€ 3a
camy opraizarito «peiaepcbkoro» Hanaay. [Ipu 1ibomy noTpiOHO TakoX Ha
HOPMATUBHOMY PiBHI BU3HAUYUTU METY «PEUAEPCHKOI» aTaKH.

Hespaxaroun Ha Te, mo y KK Ykpainm yxe € BU3HAYCHHS MOHATTS
«MPOTUIIPABHOTO  3aBOJIOAIHHSA  MalHOM  MIANPUEMCTBA, YCTaHOBH,
opranizauii» (crarrs 206.2), iHIII CTATTi, 3a JONOMOIOK SIKHX MOXHA
KBaMi(iKyBaTW MPOTUINPABHI [Iii, 1[0 BUYUHSIOTHCS «pehaepamMu» Mpu
3axorieHHI AT  (BCTaHOBJIEHO  KpUMiHAJAbHY  BIJMOBINAIBHICTH 34
maxpaicTBO, BUMAaraHHs, 3JIOBXKHMBAHHA  CIIy’KOOBUM  CTaAHOBHIIIEM,
NEPEBUILIEHHS Biaau abo ciy>XKO00BUX MOBHOBAXXEHB, MiAPOOKY JTOKYMEHTIB,
MKy, JOBEACHHS 10 OaHKPYTCTBA, CIy>XO0BE MiIAPOOJICHHS, MPOTUAIIO
3aKOHHIM  TOCIOJApChKIA  AiSJIBHOCTI, CaMOMNpPaBCTBO, IOrpo3y ado
HACUJILCTBO WIOJAO0 CIYKO0BOI 0COOM UM TpOMaJsIHUHA, SIKUM BUKOHYE
rpoMaJICbKuii 000B’SI30K, MPUMYIIIYBaHHS 1O BUKOHAHHS UM HEBUKOHAHHS
LIUBLIBHO-TIPABOBUX 3000B’si3aHb, BUKPAJICHHS, IPUBJIACHEHHS, BUMaraHHs
JIOKYMEHTIB, IITaMIIIB, I€YaTOK, 3aBOJIOJIIHHS HUMM IIUISIXOM IIaXpaicTBa 4u
3JIOB)KUBAHHS CIIyKOOBUM CTAaHOBHUIIEM a00 iX MOILIKOJKEHHSI, TOPYUIECHHS
MOPSIIKY BUITYCKY (€Mmicii) Ta 00iry I[IHHUX ManepiB, MOCTAHOBJEHHS CYIAEI0
(CynnsiMHM) 3aBiIOMO HENMPABOCYJHOIO BUPOKY, pIllIEHHs, YyXBajJiu abo
NOCTAaHOBHW, HE3aKOHHE BUKOPUCTAHHS 1HCaiaepchKkoi iHdopmalii Ta iHm
CYCHUJIbHO HEOE3MeYHl [ISIHHSA, [0 € CKJIAJOBUMHU «PEUJEpPCTBA»), MPOTE
BU3HAYEHHSI  €IMHOTO  KOMIUIEKCHOTO  TOHATTS ~ Ta  TMOCWJICHHS
BIJIMOBIIAIBHOCTI CIPUIATUME OOPOTHOI1 13 HUM;

Ha ocHoOBiI aHamizy [JOBIJIKOBUX JIKEpEJ, pe3yJbTaTiB HAyKOBUX
nociikenb, a Takoxk HITA HagaHo HacTynHe NOKTpUHAJIbHE BU3HAYEHHS
MOHSTTIO «IIPOTUIPABHE BCTAHOBJIEHHS KOHTpoO Haa AT (peinepcTBo)» —
[I[E Opradizamis Hamagy Ha MOiJIPUEMCTBO, OpraHi3aiilo, YCTAaHOBY
HE3aJIeKHO BiJl OpMHU BIACHOCTI 3 METOK MOro 3axOIJICHHS, 3aBOJIOIHHS
BJAQJHUMU  TOBHOBAXEHHSMM  WIOJO  PO3MOPSKAHHS ~ MaiiHOM 3
BUKOPHUCTAHHSIM IIOrpo3M ab0 HACWUJIbCTBA JO IMOCAA0BOI YM IHIIOI 0COOH;
MIaHTaXy;  [IaxpalcTBa,  BUMAaraHHsd;,  3JIOBXUBAaHHI  CIIyKOOBUM
CTAQHOBUIIIEM; TIEPEBUILCHHS BlIaad ab0 CIIyKOOBUX TMOBHOBA)KCHD;
MiApoOJICHHS IOKYMEHTIB; MiAKYII; JOBEACHHS 10 OAHKPYTCTBA; CIIY>KOOBOIO
nipoOaEHHS; MPOTUIIT 3aKOHHIN rOCTIOAAPCHKIN ISUIBHOCTI; CAMOITPABCTBA;
MPUMYIIYBaHHS /10 BWKOHAHHS YW HEBUKOHAHHS IMBUIBHO-IIPABOBUX
3000B’s13aHb; BUKpAJCHHS, TMPUBJIACHEHHS, BHMAaraHHs JOKYMEHTIB,
HITaMIiB, T[€YaTOK, 3aBOJIOAIHHS HHUMM NUIIXOM IIaxpaicTBa 4w
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3JIOBKUBAHHS CITy’KOOBUM CTAHOBHIIEM a00 iX MOIIKOKEHHS;, TOPYIICHHS
MOPSIIKY BUITYCKY (€Micii) Ta 00Iry I[iHHUX MarepiB; MOCTAHOBJIEHHS CyIIEH0
(CyaasiMM) 3aBiJoMO HEMPABOCYJHOrO PIllIEHHS, yXBajiud a00 IMOCTaHOBH;
HE3aKOHHE BUKOPUCTAHHS 1HCalAepchkoi iH(popmallii Ta iHII CyCHUJIBHO
HeOe3MeuHi AisTHHS, 10 NOPYUIYIOTh MpaBa i 3aKOHHI iIHTEpECH aKI[iOHEPIB Ta
3aBJIAIOTh IM €KOHOMIYHOI'O Ta IHIIUX BHUIB 30UTKIB;

[TomaHo TPOMO3HMILII0 IIOJ0 BHECEHHS TMOHSITTS  «IIPOTUIIPABHE
BCTAHOBJICHHsSI KOHTpOto Haa ATy y HaBeneHiit Buie peaakuii 10 3Y «IIpo
AT», 3Y «lIpo I'T», 'K Ykpainu ta KK VYkpainu. Bkpail BaxnuBuMm Ha
ChOTOJIHI € 3alpOBAKEHHS 3aXO/lIB LUBIILHO-MPABOBOI, JUCUUILTIHAPHOI,
rocrnoJapchbKoi, aaMIHICTPATUBHOI Ta KPUMIHAJIBHOI BIAMOBIJAIBLHOCTI 3a
OpraHi3ailito MOCsIraHHsI Ha MaHO («pEeNIepChbKOro» Haraay) Ha Oyab-siKid
Jioro crauii;

Ha ocHOBI mOpiBHAJILHOTO aHAII3y 3axMUCTy iHTepeciB AT BiJ mocsiraHb
Ha iX MailHO y 3aKOHOJABCTBI 3apyOiKHUX JEpKaB Ta B HAI[IOHAJTLHOMY
3aKOHOJABCTBl apryMEHTOBAHO JOUIJIBHICTh BIPOBAKEHHS B OCTAHHE
HOBUX HOPM, 30KpeEMa:

Ha OCHOBI MPOBEAECHOTO aHajidy 3aKkoHOJaBcTBa Benukoi bpwurtaHii,
COPsIMOBAHOT'O HA MPOTHUAIKD TOCSATaHHAM Ha MaiiHO AT, 3anmpornoHoBaHO
BHecTH 3MiHU 10 3Y «lIpo AT» mono 30UIbIIEHHS KBOPYMY 3arajlbHUX
300piB AT, sikuii HEOOXITHUIN JJis1 TPUMHSTTS PIIIECHHS, OCKUIBKA B TAKOMY
BUMAJKY PIlICHHS, SKI NPUMMAlOThCS Ha 3arajbHUX 300pax, OTPUMAIOTh
cxBajieHHs1 3/4 TroJOCIB aKI[iOHEPIB, SIKI 3apeecTpyBajucs Uil ydacTi y
3arajibHUX 300pax Ta € BJIACHUKAMH TOJIOCYIOUMX 3 IIOTO MHUTAHHS aKIIii.
Takox, 3arporoHOBaHO BHECTH 3MIHM, BIIMOBIHO JI0 AKUX IliHA MPUA0aHHS
aKiliii He Moxe OyTHM MEHILIOI 3a HAWBHUILY WIHY NPUAOAHHSA MNPOTATOM
uboro mnepionay. Jlana HopMa 3aXMCTUTh NpaBa Ta IHTEPECU AKIIOHEPIB MPHU
o0oB’s13k0BOMY BuKyni AT HajmeXHMX 1M akiiii Ta HE J03BOJIUTH
CKYIOBYBATH akliii 3a HWKYMMH I1lIHAMU, HDK HaWBMINA IiHA MpUI0aHHS
MPOTATrOM I[LOI'0 TIEPIOJTY;

Ha OcHOBI 3akoHojaBctBa CIIIA, chnpAMOBaHOTO Ha MPOTUIIIO
nocsiraHHsIM Ha MaitHo AT, 3anponoHoBaHo BHecTH 3MiHuU 10 3Y «IIpo AT»
B YAaCTWHI HaJaHHS MpaBa akKIliOHEpaM 3BEPHYTHUCS A0 CYAy Y BHUIAIKY
HE3roJM 13 3amMpONOHOBAHOIO MIHOK BUKYIY aKIiid [ CyJ0OBOi OLIHKHU
BApPTOCTI 1X aKIIiif;

Ha OCHOBI 3aKOHOJABCTBA ABCTpaliii, CHOPSIMOBAHOIO Ha MPOTHUIIIO
nocsiraHHsIM Ha MaitHo AT, 3anmponoHoBaHo BHecTH 3MiHuU 10 3Y «IIpo AT»
B YaCTUHI HaJaHHS HArjsgJoBIM paal MOBHOBAXKEHHS JUISL 3JI1IMCHEHHS
peryatoBaHHs Ta KOHTPOJIO 3a PIIICHHSIMHM 3arajbHUX 300piB. 301IbIICHHS
o0csry TIOBHOBa)X€Hb HArJISIIOBOT paav HEOOXIJHE [Jsi Toro, 100
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3M1MCHIOBATU KOHTPOJIb 3a PIIEHHIMU 3arajibHUX 300piB, 30KpeMa B YaCTUHI
JOTPUMAHHS MPOUEAYPU NPUUHITTS PILIEHHS HA TPEAMET BIJIMNOBIAHOCTI
IpaBam Ta IHTepecaM aKIiOHEPIB;

Ha OCHOBI 3aKOHO/IaBcTBa PD, cripsIMOBAHOTO HA MPOTHUIIIO MOCSITAHHSIM
Ha MaitHo AT, 3anponoHoBaHo BHecTH 3MiHU 10 3Y «IIpo AT» B yactuni
BBEJICHHSI HOPMU PO OOOB’SI3KOBUI BUKYM akiliii TOBAPUCTBA y 3B’SI3KY 3
npua0aHHIM 0co00K akiliii ToBapucTBa y po3mipi 99 %. Bkazana Hopma
3000B’s17ke 0co0y, sika cTaja BJIACHUKOM akKIliid ToBapucTBa y po3mipi 99 %,
3anpPONOHYBATH BCIM aKIIOHEpaM MPpUA0ATH y HUX MPOCTI aKIlii TOBApPUCTBA.
Takum unHOM, Oy Ay Th 3aXUIICHI TpaBa MIHOPUTAPHUX AKIIOHEPIB.

Ha ocHOBI JOKTpUHAIBLHUX BU3HAYEHb YUCHUX-IOPUCTIB HAJAHO BJIACHE
y3arajbHeHe BU3HAUCHHS MOHATTS «KOMIEeTeHIist AT» sK CyKyIHICTh Mpas,
000B’a3KiB Ta npeamera BigaHHs AT, HalaHUX y 3aKOHOJAABYOMY TMOPSIKY,
HEOOXITHUX JJIs1 3JIMCHEHHS TOCMOAapChKOl AiSJILHOCTI Y BIAcHIU cdepi, a
TaKOX 3JIaTHICTh HAOyBaTh NpaBa Ta OOOB’SI3KM BIPOJOBK 3J1ACHEHHS
roCroJapchbKoi JISTILHOCTI. 3anpoONOHOBAHO BUKOPUCTOBYBATU HAJaHE
BU3HAYCHHS y cTarTax 3Y «llpo AT»;

Jlns toro, mo0 HE BUHUKAIO 3JIOBXKWBAHb NPU YKJIAJACHHI 3HAYHUX
npaBouuHiB y cTaTyTi AT moTpiOHO mpomnucaTu AOJATKOBI KpuUTepii st
BIJIHECEHHS] TPABOYMHIB /10 3HAYHUX. Y CTATyTi TAKOX MOBHMHHI OyTH YITKO
MPOIKCaHI JaTa MPOBEJCHHS OL[IHKA BapTOCTI MaiiHa abo IOCHyT, SKI €
OpPEeJAMETOM 3HAYHOTO MPABOYMHY, Ta BUMAJKU, KOJU 000B’A3KOBO MOTPIOHO
3aJy4UTH OLIIHIOBAYa;

Ha ocHOBI mnpoBeneHOro aHali3dy HallOHAJbHOI0 3aKOHOJIaBCTRA,
CIPSIMOBAHOI'O0 Ha MPOTHUAIND MOCAraHHAM Ha MaitHo AT, 3anmpornoHoBaHO
BHecTH 3MiHM 110 3Y «lIpo AT» B yacTuHi nepeadadeHHs MpaBa akiioHepa
Ha OCKap>KEHHS 3HAYHOTO MPaBOYMHY, 110 YKIaJeHU 6e3 00roBOpEeHHS Ha
300pax akiioHepiB. l[le MoNOXEeHHS HALACTh aklioHEepaM TMpaBoO s
OCKapEHHS 3HAYHOrO MPaBOYMHY, OCKUIbKUA Ha JaHuii MOMeHT y 3Y «IIpo
AT» He BM3HAYEHO XTO Ma€ MPABO 3BEPTATUCH IO CYIy 13 MO30BOM IIPO
BU3HAHHS MMPABOYMHY HEIACHUM;

Ha ocHOBI mpoBeAeHOro aHajgizy JyMOK BYEHHMX 1 MPAKTUKIB
3anponoHOBaHO BHeCTH 3MiHU 10 3Y «lIpo AT» y yacTuHI 3aTBEpIKEHHS
CIIMCKY JIOKYMEHTIB Ta iHpopmauii, saki myoniude AT 3000B’s3aHe
pO3MIIyBAaTH HA CBOEMY CalTi (ITOPSIOK JEHHUI Ta JOKYMEHTH, SIKI OyayTh
pO3TIIAIaTHCs Ha 3arajbHuX 300pax). Bkazana iHdopmaiiie € BaXXJIMBOIO IS
aKIIIOHEPIB, a TOMY KOXEH 13 HUX MOBUHEH MAaTH JOCTYI 0 JOKYMEHTIB Ta
MOJKJIABICTH O3HAMOMHUTHCS 3 HHMH IIIJ 4Yac IMATOTOBKH [0 3arajbHHUX
300piB. lle mMOMOKEHHS HAJACTh MOXJIMBICTH  aklioHepaMm OyTH
KOMIIETCHTHUMHU B YCiX MUTAHHAX, SIKI PO3MISIAATUMYTHCS Ha 3arajlbHUX
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300pax, OMEpPAaTUBHO BUSABIATH HEIOMIKHA, JOMYyIIEHI B JOKYMEHTaX.
AKIIlIOHepaM HeoOXigHO OyTH O3HAWOMJIEHUMH 13 TMOPSAJKOM JACHHUM Ta
MUATAHHSIMU, SIKI PO3IJSJIATUMYThCS HA 3arajbHUX 300paxX, OCKIJIBKU 1€
MIHIMI3Yy€ MOXKJIMBICTh BUCYHEHHS «peijiepamm» IMijJ 4ac OOrOBOPEHHS Ha
3arajlbHuX 300pax HEOOXiJHMX iM TUTaHb (TepeoOpaHHS Kepyrouoro
(nupexTopa) i T.11.);

3po0JieHO BHUCHOBOK, IO JIOFOBOPU MiX akiioHepamMu BcepeauHi AT
MarOTh CTaTH OJIHUM 13 Hae()EKTUBHIIIKUX PETYJSITOPIB BIAIHOCUH MK HUMU
3 TMWUTaHb, SKI HEBPEryJIbOBAHI YU HEJOCTATHHO BPEryjIbOBaHI Ha
3aKOHOAABYOMY piBHI. [liATBEpKEHO AOLUIBHICTD Y3rOKEHHSI TaKuX
JIOTOBOPIB 3 MOJIOKEHHSIMU KOPHOPATUBHOTO Ta I1HIIOrO 3aKOHOAABCTBA HA
NpeAMET YHUKHEHHS KOJI31MA 13 HOpMamMu 3aKOHOJABCTBA. 3alpPOIOHOBAHO
BHECEHHS 70 ICTOTHUX YMOB YCIX JIOTOBOpIB, 10 YKJIQJAalOThCs BCEpEAUHI
AT, BIIMOBIAQJIBHOCTI 32 MOPYILIEHHS 1X YMOB;

VY3araqbHEHO TMOJOKEHHS I0JI0 KOMIUIEKCHOTO  3aXMCTy TMpaB
akKI[lOHEPIB, 3aXMCT BiJ MocsraHb Ha MakHo AT 3aragpHMMHU 300pamu
aKI[IOHEPIB, HATrJIAJOBOI PaJOI0 Ta PEBI3iHOI KOMICIEH BiJMOBIAHO 10
YUHHOI'O 3aKOHOJABCTBA Ta BHYTPIIIHIX JOKyMeHTIB AT y Mexax npaBoBOi
po0OOTH Ha MIAMPUEMCTBI SIK CIOCO0Y CaM03axUCTy HOro mpas Ta iHTEPECIB;

3aBaaHHs i3 3a0e3neueHHs 3axucty AT BiJ NPOTUNPABHUX MOCSTAHb
MOKJIAJICHO JIEPKABOKOD HA CHUCTEMY OpraHiB i3 MPOTUJIII IMOCATAHHSIM Ha
maiiHo AT, mo MarTh OKpemi CHilbHI O3HaKu: Npokyparypy, Donn
nepxxkaBHoro wmarHa Ykpainu, AMK VYkpainu, HKIIIOP, Mixsigomuy
KOMICII0 3 MHWTaHb 3axWCTy IMpaB I1HBECTOPIB, MPOTU[Il HE3AKOHHOMY
NOTJIMHAHHIO Ta 3aXOIUIEHHIO MiANPUEMCTB, yTBOpeHy npu KMY, Ta ii
perioHanbHi poOoui rpynu, bopo npoTuaii €KOHOMIYHHUM 3JI0YMHAM Ta
«peunpepctBy», ACITY Ta iH;

3anmponoHOBAHO 3MIHUTH OOCSAT MOBHOBaXE€Hb Ta HajaTH MiXBIIOMUYIi
KOMICii 3 TMTaHb 3aXWUCTy MpaB I1HBECTOPIB, MPOTHUAII HE3AKOHHOMY
MOTJIMHAHHIO Ta 3aXOIJICHHIO MiAMPUEMCTB MPaBO MPUAMATH PIICHHS 11010
3axucty AT Big mnocsraHb Ha MalHO, HaJaTU TaKUM PIIICHHSAM
00O0B’SI3KOBMI XapaKTep Ta BCTAHOBUTH BIJIMOBIAIbHICTh 32 HEIOTPUMAHHS
1 HeBUKOHaHHS. BHeceHHsS 3MIH O 3aKOHOJABCTBA HaAacTh MDKBIIOMYIN
KOMICii 3 TMTaHb 3aXWUCTy MpaB I1HBECTOPIB, MNPOTHUAII HE3AKOHHOMY
MOIJIMHAHHIO Ta 3aXOIUICHHIO MiANPUEMCTB MOXJIMBICTH MaTH HEOOXIJIHI
MOBHOBa)XEHHs 11070 3axucty AT Bijg mocsranb Ha iX MaiiHO Ta OLIbBII
OMEPATUBHO pearyBaTy HA MPABONOPYIICHHS;

Y po3BUTOK MpaBOBOI poOOTH HA IMIANPUEMCTBI BUIJISJAE HarajlbHO
HEOOXITHUM HOPMATHUBHE 3aKpilUIcHHs 3000B’si3aHHsS AT 3akpinutu y
CTaTyTi MOJIOKEHB IOA0 3aXUCTY KOMEPIIHHOT TaeMHHUILI 1 KOHDIASHIIAHOT
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iHdopmarii 3 MOXKIMBICTIO HaJaHHs ii TpeTiM ocob0amM BUKIIOYHO 3a
pillIEHHSM 3arajbHUX 300piB a00 HarIsA0BOI paau AT, a TaKOK BU3HAYEHHS
3aX0/1iB BIJIMOBIIAJIBHOCTI 32 iX PO3TOJIOIICHHS.

Y pO3BUTOK MPOBEACHHS MPABOBOI POOOTH 1 YHUKHEHHS YTBOPEHHS
MiJICTaB JJis1 BAMHEHHSI HEMpaBoMipHOTro TucKy Ha AT, ciij pekoMeHayBaTh
OCTaHHIM CBO€YaCHO U y TIOBHOMY 00Cs31 BHWILIQ4yBaTW JAUBIACH]IU
aKilioHepaM, BYaCHO 1H(MOpPMyBaTH akKIiOHEPIB MPO yCl BaXKJIWBI MOl Ta
pesyaptatd  AisibHOCTI AT, MakcumanbHO — 3a0e3nedyBaTH  IpaBa
MIHOPUTApPHMX aKI[IOHEpiB, 30Kpema 1 Ha npuadaHHS akKIiid mijg yac
JONATKOBUX eMiciid juist Toro, mo0 BOHM OyJid 3allikaBjeHi y 30epiraHHi
iHbopMallii mnpo TOBAPUCTBO, HE PO3TOJIOUIYBald  KOHMiAEHIIHHOT
iHopmariii, Oynm 3arikaBieHi y 30epeKeHHI CBOIX aKIliii 1 He MpoJaBalM ix
«penepam», SKI MOXYTh MPOMOHYBATH I[iHy, OUIbIILy 3a HOMIHAJIbHY
BapTICTh. BiiMOBIIaIbHUM 3a 110 pOOOTY, a TAKOX 32 CTBOPEHHS YMOB, IO
MEPELIKOKATUMYTh CKYITOBYBAHHIO aKI[ii, 1 3a MPOBEICHHS MOHITOPUHTY
MOTOYHOI cuTyallii € kepiBHUM oprad AT — 01HO0COO0BUIT UM KOJIETiaTbHUM;

Ha ocHOBI npoBeieHOr0 aHali3y HayKOBUX, HABYAIbLHUX 1 HOPMATUBHUX
JHKEpEI HaJlaHO YI0CKOHAICHE CEeMaHTUYHE BU3HAYEHHS TIOHSTTS «IIPaBOBHIA
peXUM MaiiHa cy0’€KTiB TOCHOJAPIOBAHHSA» SIK BCTAHOBJIEHI MPABOBUMMU
HOpMaMU TMOPSJOK 1 YMOBU Horo mnpuaOaHHs ((popMyBaHHs), 3iIHCHEHHS
cy0O’ekTamMy  MpaBa  MOBHOBAXXEHb  BOJIOJIHHSA, KOPHUCTYBaHHS  Ta
PO3MOPAJIKEHHST HUM, peattizaiisa (yHKLUIA YNpaBaiHHS MaiHOM, MOPSIOK
3BEPHEHHSI HA HBOTO CTSATHEHHS KPEAUTOPIB Ta 3/A1MCHEHHS 3aXOJiB IIOJ0
3aXUCTY; 3alIPOINIOHOBAHE MOro 3aCTOCYBaHHS MO BigHOIIEHHIO 10 AT;

BkazaHno Ha HEOOXiAHICTE HOPMATUBHOTO 3akpimieHHs y 3Y «lIpo AT»
ta 3Y «IIpo I'T» 3000B’s13anHs kepiBHUKA AT opranizyBaru BeaeHHsi B AT
€(DEeKTUBHOI CHUCTEMH KOHTPOJIO 3a KPEIAMTOPCHKOIO 3a00proBaHICTIO, a
TAKOK CKJIMKATH 3arajbHi 300pW aKI[IOHEPIB y BUMNAAKY JOCSTHEHHS HEHO
KPUTUYHOTO pO3Mipy, SKUHA Mae BHU3HAvatucsd g KoxHoro AT
1HIMBIIyaJIbHO 3arajJbHUMM 300paMu akKI[IOHEPIB 13 3aKPIMIEHHSIM Y CTaTyTI.
Taki HOpMU TOBHUHHI YHEOE3MEUUTH BJIACHUKA KOHTPOJBHOTO TMAaKETy W
MaXOPUTAPHUX AKIIOHEPIB BiJ| MPOTUINPABHOTO BCTAHOBJIEHHS KOHTPOJIIO
Hag AT depe3 HasBHY KpEIUTOPCHKY 3a00proBaHiCTh. Y PO3BUTOK III€l
IPOMNO3Ullii HEOOXiTHO TOCWUJUTU BIANOBiAANBHICTL KepiBHUKA AT 3a
opraizaiito e(peKTUBHOTO KOHTpOMO pe3epBHOro kamitamy AT. Tak camo
CIIBPOOITHUKM OpUAWYHOrO BiaAixy AT MOBHMHHI  BiJC/iIKOBYBAaTH
HAsIBHICTh CIHOPIB y CyJaX, CTOpPOHOI B skux Bucrtynae AT, 110
pO3IIIsAa0ThCS 0€3 HOoro y4yacTi;

Hanano npono3uiiito 1o/10 3anpoBayKeHHsI TEXHIYHUX 3aX0/1B 3aXUCTY
intepeciB AT. Jlyi1 yHUKHEHHS BCTaHOBJICHHS KOHTpoiwo Haa AT mpu
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peecTpanii aBTOPCHKUX IIpaB Ha HemarepiajgbHi aKTUBM HEOOXiJTHO
HAJICKHUM YMHOM 3axXMINATH KOMeEpLiiiHy TaeMHuIto AT Ta cTBOpUTH
HaJIIMHUM 3aXUCT ISl 30€pEKEHHS CTaTyTHMX JIOKYMEHTIB, MEYaTKH TOIIO.
Ha nignpueMcTBi HE0OXigHO 30€piraTu KOMIiO CTATyTy, a OPWUriHAI — B
iHImoMy Micui (Hanpukiiaa, y OaHKIBCHKIM CKpUHBIII a00 B ajBoKara) s
YHEMOXKIJIUBJIEHHS. CTOPOHHIM 0co0am 3aBOJIOJIITM CTaTyTOM TIpU  iX
MPOHUKHEHHI HA MiANpueMcTBO. JlocTynm 10 Te4aTKU TIMOBWUHHA MaTu
oOMeXxeHa KIJIbKICTh 0c¢i0 (B izeani — ogHa ocoba). Jlis 30epekeHHs1 MaitHa
AT 1tpu cuaoBoMy «pensIepCbKOMY» 3axOIJIEHHI HEOOXIJTHO 3apy4UTHUCS
NIATPUMKOIO OXOpPOHHMX CTpYKTYp, ACIIY, BUKIUKATH CHiBpOOITHUKIB
OBC Ta npexacraBHMKIB pi3HUX 3MI a5 MakcUMaiabHOTO BUCBITIICHHS
«peNIEpChKOI» aTaku y JPYKOBAHWUX BUAAHHAX W OCOOJMBO y TENEBI31HHUX
nepeaayvax;

AprymeHToBaHO, 10 s 3a0e3neuenHs  iHTepeciB AT Ta
YHEMOXKJIUBJIEHHS BUHUKHEHHS CUTyalllid 3 MIJAKYIIOM akIIOHEPIB Ta
CTBOPEHHSIM BHYTpIIIHIX 3arpo3 kepiBHUUTBY AT 1 MaxopuTapHuUM
aKililoHepaM HEOOXiJHO CYMJIIHHO BHMKOHYBaTH CBOi 3000B’Si3aHHS MeEpen
IHIIMMM aKI[IOHEpAMU, MEHEPKMEHTOM Ta MpAIL[IBHUKAMU, 30KpEMa CIPaBHO
CIUTauyBaTU JUBIJEHIM aKI[IOHEpaM, BYACHO BUILJIAUyBaTH 3apOOITHY IUIaTy
KepiBHUKAM pi3HuX JjaHOK A'T; He HajgaBaTM WIMPOKUX TOBHOBAXKEHB
HalilMaHOMY JUPEKTOPOBI, a 3aJMIIMTH 3a OCHOBHMUM BJIACHUKOM MaiiHa
TOBApPUCTBA MOBHOBAXKEHHS 1010 3aTBEPAXKCHHS Ta YXBAJICHHS PIllIeHb, SIKI
crocytotbess MaiiHa AT. KepiBauutBy AT 1 MaxkopuTapHUM akiioHEpam
HEOOX1THO €(EeKTUBHO KOHTPOJIOBATH ONepaTuBHY AisiabHICTh AT Ha
pEeAMET NONEPEIKEHHSI KOH(MIIKTHUX CUTYaIlil;

ApryMeHTOBaHO, 10 JJIs MiHIMI3allii KOMIIJIEKCHUX TOCSTaHb 3 OOKYy
«peiaepiB» Ta JAEpPKABHUX CIY>KOOBIIB JOLIJIBHUM € IIIJIBUIICHHS Ha
3aKOHOJABYOMY piBHI pPI3HOraay3€BOi BiAMOBIAANIBHOCTI YCIX YYaCHUKIB
nocsiranHsi. Cepen 1HIIONO 3a3HAYEHO MO3UTUB JJII CYMJIIHHUX CyO’€KTIB
roCroIaproBaHHs y NEPIOAUYHINA 3MiHI KEPIBHUKIB PI3HUX MPABOOXOPOHHUX
1 Cy/IOBUX OpraHiB (30Kpema sIK 1€ HelloJaBHO OyJjio 3p0o0JeHO HAa OCHOBI
3akoHy Ykpainu «IIpo o4uIieHHs Blaau») A MiABUINCHHS €()EKTUBHOCTI
00pOTHOU 3 KOPYIILIIELO;

HagiBimwm nepenik mnepesar, siki MOK€ HaJaTH 1HO3EMHA KOMITaHis, 110
BHUCTYMA€ BJIACHUKOM aKIliii, YaCTOK, MaiB B YKPaiHCHbKOMY IiJIMPUEMCTBI,
3p00JIECHO BMCHOBOK MPO T€, 1[0 BUKOPUCTAHHS 1HO3EMHHX KOMIIAHIM SK
3aCHOBHUKIB/aKIIOHEPIB YKPAiHCbKUX TOBAPUCTB MOXKE OyTH J0JATKOBUM
3aXMCTOM Bij «pelIepChKUX» aTak.

Hanano BnacHi aBTOPChKI CEMaHTUYHI BHU3HAYCHHS MOHATTAM: -
NpaBOBUM 3aXUCT: 1€ CHUCTEMA IOPUAMYHMX HOPM, HEOOXITHUX ISt
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3ano0iraHHs MPaBOMOPYUIEHHSM, BIJIHOBJICHHS TMOPYIICHUX TMpaB Ta
NPUTATHEHHS MOPYILIHUKIB /10 BIJMOBIAAIBHOCTI; - CIOCOOM 3aXUCTy MpaB:
11e nepeadadeHi 3aKOHOIaBCTBOM 3aC00M, 3a JIOMIOMOTO0 SIKMX Bi0yBa€ThCA
3ano0iraHHs MPaBOMOPYUIEHHSM, BIJIHOBJICHHS TMOPYIICHUX TMpaB Ta
OPUTATHEHHS MOPYIIHUKIB /10 BIAMOBIAAIIBHOCTI,

B pamkax Mikraay3eBuX 3B’S3KiB BKa3aHO Ha OKpeMI HEIOJIKU
nucno3unii dactuau nepmoi crarti 206.2 KK Ykpainn «lIpotunpaBhe
3aBOJIOJIIHHA MalHOM  MIJANPUEMCTBA, YCTAHOBU, OpraHizamii», sKi
CTBOPIOIOTh HeOakaHy KOHKYPEHIII0 13 JAWCHO3MUIISIMU IHIIUX CTaTeu
KK Vkpainu.  PekomMeHJ1I0BaHO  3aKOHOJABIIFO  BHECTH  3MIHM  JO
3aKOHOJABCTBA WIOJI0  3aMpPOBAKEHHS YCIYEHOTO CKJIaAy 3JIOYMHY,
nepe0ayeHoro Ha3BaHOI CTATTEK0 HUISIXOM KpUMIHATI3alil yKe MepIimx
T, K1 BUMHSIIOTh «pEUIepm»;

ApryMeHTOBaHO, 110 TPOTUIPABHI [Iii «pelIepiB» BapTO KBali(piKyBaTh
Ha OCHOBI TMOJIOXXKE€Hb KPHUMIHAJIBHOTO 3aKOHOJABCTBA 3a CTATTSIMH,
BU3HAYEHUMU y HacTynHux posaiiax KK Ykpainu:

3JIOYMHH MPOTH JKUTTS Ta 310pOB’ s 0COOH;

3JIOYMHH MPOTH BOJI1, YECTI Ta T1THOCTI 0COOU;

3JIOYMHU TIPOTH BUOOPYUX, TPYJAOBUX Ta IHIIMX OCOOUCTUX TIpaB 1
CBO0OO1 JIIOJIUHU 1 TPOMAJSTHUHA;

3JIOYMHU NPOTH BIACHOCTI,

3JI0YMHU Y cPepi rocrnogapchKoi MisyIbHOCTI,

3JIOYMHH MPOTH TPOMAJICHKOT O€3NEKU;

3JIOYMHU NPOTHU TPOMAJICHKOTO MOPSIAKY Ta MOPaJIbHOCTI;

3JIOY4MHU TIPOTU ABTOPUTETY OpraHiB JIEp>KaBHOI BJaJAM, OPraHiB
MICLIEBOTO CaMOBPsITyBaHHsI Ta 00’ €IHAaHb TPOMA/ISIH;

3I0YMHU Y cepi BUKOPUCTAHHS €JIEKTPOHHO-O0UYUCTIOBAIBHUX MAaIllH
(KOMIT'IOTEPIB), CUCTEM Ta KOMIT IOTEPHUX MEPEK 1 MEPEK EJIEKTPO3B’SA3KY;

3JI0YMHUA Y cdepl ciyX00BOT AISTILHOCTI Ta TMpodeciiHol AisIbHOCTI,
OB’ A3aHO1 3 HAJJAaHHAM ITyOJIIYHUX MTOCTYT;

3JI0YMHU TIPOTU MPABOCY JS;

JIsi yHUKHEHHSI AOBUILHOTO TiiyMaueHHd HOpM pizHux HITA 3 meTtoro
3aXUCTy IHTEPECIB aKIIOHEPiB 3arporoHoBaHo BHecTH 10 3Y «lIpo AT»
OKpEMY HOpPMY, B SIKI MPOMNHUCATH, 110 OCKAPKEHHS aKIIOHEpaMU yXBalu
npo 3a0€3MEeUEeHHsI MO30BY 3YMNUHSAE 1i BUKOHAHHS. 3aBASKM Takid HOpMI
3aKOHHI MpaBa Ta IHTEPECU AKI[IOHEPIB Yy BUMAJKY, SKIIO «PEUJEP» 3aXOMUB
AT, MOXyTh OyTH 3aXHUILIEHI Yepe3 YKIAJICHHsS JOTOBOPY MPO BUBEICHHS
MaifHa 31 CTaTyTHOTO KaIiTany;

ITintpumano 3miHu, siki BHeceHo g0 crarti 67 ITIK Vkpainm (y
penakuii, mo misuia Bix 28.03.2014 poky no 15.12.2017 poky) momo
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HEMOKJIUBOCTI 3a00POHUTU MPOBEIICHHS 3arajlbHUX 300piB aKI[IOHEPIB, IO
MalOTh TO3UTUBHUM XapakTep, OCKUIbKA HE JOMYCKalOTh MPUITUHEHHS
pob6otu AT dyepe3 moaaHHS IO30BY a0O BIJMOBIIHOrO KJIOIMOTAHHS [0
roCroJapCchKOro Cyay TIpo 3acTOCyBaHHS Takoi 3a00poOHHM B  SIKOCTI
3a0€3MeUYeHHsT  MO030BY  KOHKYPEHTaMM  YYaCHHUKIB  TOCIOJApCHKOI0
TOBApMCTBA YW 3JIOBMHUCHUKAaMHU. 3ampOINOHOBAHO MPOBECTH JT0JATKOBE
JTOCJIJIPKEHHS 3 METOK PO3pOOKM HOPM 100 MOPSMOI 3alIeKHOCTI ITpaBa
aKI[iloHEepa Ha IMOJJaHHs TIEBHUX MO30BIB BijJl pO3Mipy MaKeTy aKIlii;

[TepeBaroro rocnoJapchbKOro Mpouecy y MOPIBHSHHI 13 [UBUIBHUM Ta
KpPUMIHAJIBHUM € MPIOPUTET MUCHLMOBUX J0KaziB. OJHaK y chpaBax 3a
yuyacTio AT noTpiOHO NPpUIIIATH HAJEKHY yBary i yCHUM J10Ka3am, a caMme
MOSICHEHHSIM ~ aKI[IOHEPiB, KEPIBHUKIB 1 TMpalliBHUKIB ToBapuctBa. lle
JO3BOJIUTH CY/AJIl Yy TMOBHOMY OOCS31 JOCHIAWTH CHOpaBy, 3acilyXaBIld
MOSICHEHHSI TpeTiX oci0 abo CBiJKiB, AKi BOJOAIIOTH 1H(GOPMALIE MPO
00CTaBMHU, IO MaKTh 3HAYEHHS [JI TMPABWJIBHOTO BHPIIICHHS CIIOPY.
BipHa ouiHka J0ka3iB YHEMOXKJIMBUTH «peijiepaM» 3J0BKUBATU MOJAAHHSIM
JI0 CyJly Ta JIONIOMOE 3aXMCTUTH 3aKOHHI MpaBa Ta IHTEPECU aKI[IOHEPIB;

Y pPO3BUTOK TEXHIYHUX €JIEMEHTIB OpraHi3aiiii MpouecyaJibHOro 3aXUCTY
AT Big mpoTUNpaBHUX MOCATaHb HA MaiHO HaaaHo mponosuuio y €J[PCP
BUJIUTUTU OKpeMy Tpady mpo npeamer ta okpemy rpady npo Hazpy AT. Ile
HEOOXITHO JJIsl CIIPOINECHHS TOIIYKY IJisi CyJi, IPOKYypopa, KOHTPAreHTiB
AT, nepxaBHux opradiB 3a Ha3Boto AT Ta mnpeaMeroM cmpas, sKi
nepeOyBarOTh Ha JAaHWW 4Yac Ha PO3MJIAMAl B IHIIUX CYJaX, Ta 3 SIKHUX YXKe
npuiiHiITO pimeHHss cTtocoBHO mneBHoro AT. Takoxk, 3amponoHoOBaHO
BCTAHOBUTH KOPCTKIIILY BiAMNOBIAANBHICTG 3a HE3 SBJICHHS MPEICTABHUKA
y4acHHMKA IMPOLECY y CYAO0BI 3aCiJaHHS.
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Hoaatok A

HAPOJHUIL JEMIYTAT YKPATHU

Bux. Ne07/01
Bin 22 ciuma 2015 p.

T"onosi creniani3oBaHol
BYEHOI pagd i3 3aXHCTy
KaHAMJATChKUX JucepTauii
3 FOPUOMYHMX HAYK

JIOBIZIKA TTPO BITPOBA DKEHHS

Lliero HOBiOKOIO MiATBEpIDKYIO, MIO pe3ylbTaTH AuceprauiiiHoi poboTu
TYPKOT Onsru AunpiiBau Ha TeMy «IIpaBoBuii 3aXHCT aKLiOHEPHUX TOBAPUCTB BiJ|
nocsAraHe Ha X MaHHO Ta OpraHd YNpPaBJIiHHA», NPEACTABICHI y BUINIAAI MPOCKTY
3akoHy Vkpainu «IIpo BHeceHHS 3MiH i JONOBHEHbL N0 I'0CIOXAapCHKOro KOmeKcy
Vxpainu, [ocnogapckkoro mnpolecyalsHOro kojaekcy VYkpainu, Kpuminanszoro
xonekcy Ykpaiuu Ta 3akony Yipainu «[Ipo axuioHepHi ToBapucTBa»» HanpapieHi
Ha posrnsan Bepxoenoi Pamu VkpaiHH /8 BMKOPHCTaHHA Y 3aKOHOTBOpUIit
JUANBHOCTI NIPH BIOCKOHANEHH] 3aKOHOJAaBCTBA Y KpaiHM.

3 nogaroto,

HapOoJIHWH HenyTaT YKpaiHu Ipuna ITononsax
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Hoxarok B

MIHICTEPCTBO BHYTPIIIHIX CITIPAB YKPAIHU
JOHEILKUHN IOPUAUYHUU IHCTUTYT

MMOACHIOBAJIBHA 3AIINCKA

«Ilpo yoockonanenna 20cnooapcbko2o ma KpuUMiHa1bHOo20
3AKOHO0ABCMBA HA OCHOBI 00CTIIONHCEHHA RPABOBO20 3AXUCHTY 8I0
RPOMUNPABHO20 3A607100IHHA MAUHOM RIONPUEMCIMEA, YCMAHOGU,
opzanizauii»

(nn1s BepxoBHoi Pagu Ykpainu)

Kpuswnii Pir — 2015
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MNOACHIOBAJIBHA 3AIINCKA

0 MPOMO3HUIIiil 10 NPoeKTy 3aKOHY YKpaiHu
«IIpo BHeceHHsI 3MiH 1 10MMOBHEHBb 10 ['ocnogapcbKoro kogekcy Ykpainu,
T'ocnogapchbkoro npouecyajbHOro Koaekcy Ykpainu, KpuminajabHoro
Koaekcy Ykpainu ta 3akony Ykpainum «IIpo akuioHepHi ToBapucTBa»»

Ha chorojHimHiii 1eHb BIJHOCUHU 3 MPUBOJY MPABOBOTO 3aXUCTY BiJl
MPOTHUITPABHOTO 3aBOJIOIIHHS MAWHOM ITIIMPUEMCTBA, YCTAHOBH, OpraHizarii
perymorThes 'ocnomapcbkum kojaekcoM Ykpainu (mani — 'K Vkpainm),
IN'ocnogapcekuM mnporuecyanbHuM koaekcoMm Ykpainu (nani — I'TIK Vkpainn),
Kpuminansuum konekcoM Ykpainu (nani — KK Ykpainu), 3akonom Ykpainu
«IIpo akuionepni TtoBapuctBay (nanmi — 3Y «llpo AT») Ta IHIIMMU
HOPMATUBHUMM aKTAMH.

Y Hamii pgepxaBi Hae 10 30UIbIIEHHS TEHACHLIS «PENIepPChKUX
3axorieHb. [TocTpaxknaru Bia «peldepchKOro» 3aXOIJIEHHS MOXE OyIb-sIKe
nianpuemMcTBo. [{g HeratuBHaA cUTyallisl COPUYMHSIE TIEPEUIKOU PO3BUTKOBI
MIINPUEMHULITBA Ta BKJAJEHHS 1HO3EMHMX IHBECTHUILIN 13 3apyOi’KHUX
nepxkaB. Jlns yHUKHEHHS 3HAYHUX 30UTKIB I MIANPUEMCTB Ta MJid
dbopMyBaHHS €(PEKTUBHOI CHUCTEMHU 3aXUCTy B YKpaiHU, HEOOXiTHO
BJIOCKOHAJIUTH 3aKOHOIaBUy 0asy.

Y I'K VYkpaiHu He BH3HAYEHO TMOHATTA «TOCIHOAAPCHKO-IIPABOBOTO
3aXUCT CyO’€KTIB rOCMOAAPIOBAHHS Ta IHIIMX YYACHUKIB BIAHOCHH Yy cdepi
rOCIIOJIapIOBaHHS BiJI IOCSITaHb Ha 1X MakHO». BiamnoBigHO HEOOX1AHI 3MiHM
1o I'K Ykpainu, oo BHeceHHs cTarTi 61 L

«Pelinepu» MarOTh MOXJIMBICTH BUOOpY MiClsl pO3IJIAAy CHOpaBU Ta
CYIOBOI 1HCTaHIIll, SIKa MNpPUMME pIMICHHS Ha IXHIO KOPUCTh, MLIJISIXOM
nepepeecTpanii miarnprueMCcTBa Ta BHECEHHS BIAMOBIIHMX 3MIH y €auHUN
JEpKaBHUN peecTp IOPUANYHUX 0Ci0 Ta (Hi3uuyHMX 0ci0 — mianpuemiiB. Jis
YHEMOXIJIMBJIEHHS 3J[IICHEHHS BKa3aHOI HETaTWBHOI MPAKTUKU HEOOXIiIHI
3Minu 10 HopM yactuHu 6 ctarTi 30 I'TIK Ykpainu, o0 po3rismy crpas y
Cropax MiXx IOPUIUYHOI0 0CO00I0 Ta il yUaCHHUKAMHM 3a MICLIE3HAXOIKEHHIM
OCHOBHOT YaCTHHM MaliHa IOPUIUYHOI OCOOMU.

Ha paHuii yac y 3aKOHOJABCTBI BHMHMKJIA KOJi3isl 3 MPUBOIY
OCKapKEHHS yXBaJiy Mpo 3a0e3nedueHHs no3oBy (ct. 145 I'TIK Ykpaium). Jlns
YHUKHEHHSI JIOBUIBHOTO TJIyMAay€HHS T[PABOBUX HOPM CyO’€KTamMu
NpaBO3acTOCYBAHHS HEOOXITHO BCTAHOBUTH Y 3aKOHOJIABCTBI HOPMY, Yy AKIN
MPOMUCATH, III0 OCKAPKEHHS YXBAJIA MPO 3a0€3MEUCHHS MM030BY MPU3YTTUHSE
il BUKoHaHHs. [le 3a0e3neunTh 3aKOHHI MpaBa Ta IHTEPECHU AKIIOHEPIB Y
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BUMNAAKY, AKIIO «pehaep» 3axonuB AT. Akunionepu OyayTh MaTU 3MOTY
YKJIACTH JOTOBIp I1110/10 BUBEJICHHS MaifHa 31 CTaTyTHOTO KalliTay.

10 xxoBTHs1 2013 poky BepxoBna Pana npuitnsia 3akon Ykpainu «lIpo
BHECEHHS 3MIH J0 JESJKUX 3aKOHOJABUYMX AaKTIB YKpaiHM 1100
BJIOCKOHAJICHHS TMPABOBOr0 PETYJIOBAHHS AISILHOCTI OPUAMYHUX OCIO Ta
¢bi3uyHMX 0ci0 — mignmpueMIliBy (am — 3aKoH), 3apeecTpoBanuii 3a No 642-
VII.

3okpema, y KK Ykpainu Oyno BHeceHo crartio 206.2. BignoBigHo 10
BKa3aHOI CTaTTl mepeadaveHa  BUANOBIAAIBHICTE 3a  IPOTUIIPABHE
3aBOJIOJIIHHS MaWHOM MIJINPUEMCTBA, YCTAHOBH, OpraHizauii y TOMy 4YHCIi
YyacTKaMH, aKlisIMU, MassMU iX 3aCHOBHUKIB, YYaCHHUKIB, aKIlIOHEPiB, YJICHIB,
IUISIXOM BUYMHEHHS TIPABOYMHIB 3 BUKOPUCTAHHAM MiapoOieHux abo
BUKPAJCHUX JOKYMEHTIB, I€YaTOK, IITaMIIIB IMiJANPUEMCTBA, YCTAHOBH,
opratizaiiii. BiinmoBiiaJbHICTh BiAMOBIAHO 0 III€i CTaTTI BCTAaHOBJIEHA Yy
BUTJISIAI OOMEXKEHHSIM BOJII HA CTPOK JI0 TPHOX POKIB.

ITpote, nucno3uiis crarti (206.2 KK Ykpainu) € HeBAanow, OCKiIbKU
CTBOpIOE HeOaXaHy KOHKYPEHIIIIO I[i€i HOpPMHU 13 IHIIMMHU CTaTTIMU
BKa3aHOro Kojiekcy. Takoxk, Yy 3aKOHOAABCTBI HE mepeadavyeHo
BIJIMOBIIAJIBHOCTI 32 OpraHizalilo MpPOTUIPABHUX 3aBOJIOJIIHb MalHOM
MiMPUEMCTBA, YCTAaHOBM, opraHizanii. TakuM 4MHOM HEOOXiJHI 3MIHHU J10
crarti 206.2 KK VYkpaiHu moao yCyHEHHs HEOaxaHOi KOHKYPEHIII Ifi€l
HOPMM 13 IHIIUMM CTATTSAMHU BKa3aHOTO KOJEKCY Ta 3aBEPIICHUX MPaBOBUX
MEXaHI3MIB peaiizauii MoJIoXKEeHb. TakoX HEOoOXiJHI 3MIHM 1100
BCTAHOBJICHHSI BIJIMOBIIAJIbHOCTI 3a OpraHi3allii0 MPOTUIIPABHUX 3aBOJIOIAIHb
MaiHOM MIiJINPUEMCTBA, YCTAaHOBH, OpraHizailii.

[Ipy BU3HAYEHHI TMOHATTS «PEUAEPCTBO» y 3aKOHOAABCTBI Oyje
MOXJIMBO C(OpMYBaTH TMOBHOLIIHHY CHUCTEMY 3aXWUCTy BITUYM3HSHOI
€KOHOMIKM Ta YCYHYTH KOJi3il y 3akoHojaBcTBi. [Ipu 3akpinjeHHi Ha
3aKOHOJABYOMY pIBHI MEpPENiKy i, sKi 3aCTOCOBYIOTb «peUiepu» Mpu
MPOTUIPABHOMY BCTAHOBJICHHI KOHTPOJIIO Haj cy0’ekTaMu
NiANIPUEMHULITBA,  €(DEKTUBHOIO  Oyae  OpoTUlis  NPOTUIPABHUM
3aXOIJIEHHSIM 3arajioM Ta 3a0e3Me4eHHs] 3aXMCTy MHIANPUEMCTBA YK€ IMpU
NEePIIMX CPoOax TaKOTO 3aXOIJICHHS.

Y 3V «IIpo AT» He BU3HAUYEHO NOHATTS 3aXUCTy, MPOTE y TEKCTI
3aKOHy BKa3aHE€ MOHSATTS MPOIUCAHE Y CTATTAX. BiAMOBIAHO HE pO3’SICHEHO
1[0 CJIIJT PO3YMITH MiJi MOHATTIM «3aXHUCT» Ta BUHUKAIOTh FOPUANYHI KOJI3II.
BinnosigHo HeoOXiaHi 3MiHK 10 HOpM cTatTTi 2 3Y «IIpo AT».

Y 3Y «lIpo AT» He BU3HAUYEHO MOHSATTS KOMIIETEHIII, TPOTE y TEKCTI
3aKOHy BKa3aHE€ MOHSATTS MPOIMUCAHE Y CTATTAX. BiAMOBIAHO HE pO3’SICHEHO
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110 CJIIJI PO3YMITH MiJl HOHATTSAM «KOMIIETEHIIIS)» Ta BUHUKAIOTh IOPUINYHI
KoJ11311. BianoBigHo HeoOXiaHi 3MiHM 10 HOpM cTaTTi 2 3Y «IIpo AT».

JIns 3axucTy aki[ioHEpiB BiJ MNPUUHATTA PINIEHb HE HA KOPHUCTH
TOBApPUCTBA, HEOOXiAHI 3MiHM J10 HOpM ctarti 42 3V «llpo AT», momo
301IBIIIEHHS KBOPYMY 3arajbHUX 300piB aKkIIOHEPHOr0 TOBapuCTBa (maji —
AT). Jlns 3a1iiCHEHHSI KOHTPOJIIO 3a PIIICHHSIMHU 3arajibHuUX 300piB (30Kpema,
010 TIEPEBIPKM YW HE CYNEPEUUTh NPUNHATE pIIICHHS TMpaBaM Ta
IHTEpecaM akKI[iOHEPiB) HAIISAOBIN paal HEOOXIIHO 3MiHU O HOPM CTaTTi 52
3V «IIpo AT», moao HamaHHS MOBHOBaXKE€Hb. JIjisl 3axuWCTy mnOpaB Ta
IHTEpECIB aKkliOHEpiB TPU 000B’sI3K0BOMY BUKYII AT HalexHUX iM akiii Ta
JUTSL TIPOJIAKY aKIii 32 PUHKOBUMHU LiHAMU HEOOX1HI 3MIHU JJO HOPM CTaTTI
65 3Y «lIpo AT», moa0 BCTAaHOBJICHHS IiHU. JIJisl MOTpUMaHHS TpaB Ta
3aKOHHUX IHTEPECIB akliOHEpiB Ta i 3000B’si3aHHS O0COOM, fKa cTalia
BJIACHUKOM aKIliii ToBapucTBa y po3mipi 99 %, neoOxiani 3minu 10 3V «IIpo
AT», moa0 BHECEHHS CTaTTI 65’ «O60B’I3KOBHIA BUKYI aKIliii TOBapUCTBAY.
3riJiHO 3 1€l cTarTi BIacHUK 99% akiiiii Oyne 3000B’13aHUI 3aMpONOHyBaTU
BCIM aKllioHEepaM Mpua0aTH Y HUX MPOCTI aKilii TOBAPUCTBA.

VY Bumajky, SKIIO akIioOHEpU HE OyJayTh 3TiAHI 13 3aMPONOHOBAHOIO
[[IHOIO BUKYMY akiiiii, HeoOXiaHl 3MiHU 10 HOpM cTaTTi 69 3V «lIpo AT»,
010 TependavyeHHsl MpaBa Ha 3BEPHEHHS JI0 Cyay JUIS CYJO0BOI OLIHKU
BApTOCTI 1X aKIIiil.

VY 3V «lIpo AT» He BU3HAYEHO XTO Ma€ MPaBO 3BEPTATUCH 13 TTO30BOM
PO BU3HAHHS MPABOYMHY HEAIMCHUM 10 cyxy. Iy 3aXUCTy 3aKOHHUX TTpaB
Ta IHTEPECIB aKI[iOHEpiB, IOJO0 IMepeAdayeHHs IpaBa ISl OCKap>KEHHS
3HAQYHOTr'O MPABOYMHY, KOTPU yKJIaJeHui 6e3 00roBOpeHHs Moro Ha 300pax
aKiioHepiB, HEOOXiH1 3MiHU 10 HOpM cTaTTi 72 3Y «IIpo AT».

Y 3V¥ «llpo AT» He BU3HAUE€HO JOKYMEHTH, JI0 SKHMX JIOKYMEHTIB
aKIlOHEep Ma€ JOCTYI Ta 3 SIKUMHU JJOKYMEHTaMU Ma€ MpaBO O3HAMOMUTHUCH
Opy TiArOTOBII A0 3arajibHuX 300piB. Y 3B’s3KYy 13 BUKJIAJACHUM HEOOXiHI
3MmiHu 10 HOpM cTatTi 78 Y 3V «IIpo AT».

VY BianosigHicTk 13 Hopmamu 'K Ykpainu, I'TIK Ykpainu, KK Ykpainu
ta 3Y «IIpo AT» y MailOyTHbOMY MOBHUHHI OyTH MNpPUBEIECHI 3aKOHU Ta
M1/13aKOHHI HOPMATUBHO-ITPABOB1 aKTH Y KpaiHHU.

.h'.
KepiBHUK FOpPUIUYHOTO BiIimy |
'O «O0’ennanHs \( Typkot O.A.
«Camonomiu» (M. JIbBIB), ﬁ?
acriipanT JIOHEIIbKOT0 FOPUANYHOTO IHCTUTYTY
MBC Ykpainu

|
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IIpoexm

3AKOH YKPAIHU
«I1Ipo BHeceHHsI 3MiH 1 JOMIOBHEHb
no I'ocnomapcbkoro kogekey Ykpainu, ['ocnogapcbkoro
NMPOLECYaJbLHOI0 KoJAeKey YKpainu, KpuMiHa/ibHOro Koaekcy YKpainu
Ta 3akony Ykpainu «IIpo akuioHepHi ToBapucTBa)

Bepxosna Pana YkpaiHu OCTaHOBIIAE:

I. Buectu 10 I'ocmogapcbkoro koaekcy YKpaiHu HACTYIHI 3MIHH 1
JTOMOBHEHHS:

1 .
1. Jlomatu ctarTio 61 HacTyMmHOro 3MiCTy:

I . :

«Crarrs 61 .  l'ocrmogapChbko-mpaBOBHII ~ 3aXHCT  CyO’ €KTIB
rOCIOIapIOBaHHs Ta IHIIWX YYaCHUKIB BITHOCWH y c(epi rocrnoaaproBaHHs
BiJI TTIOCATaHb HA X MaliHO

["'ocnogapchko-MpaBoBUil 3aXUCT CyO’ €KTIB FOCHOIAPIOBAHHS Ta THIINX
Y4YaCHUKIB BIIHOCUH y c(epi rocroaaproBaHHs BiJl MOCSITaHb Ha X MaWHO -
3MIMCHEHHS OXOpPOHU 3axXOJaMH, BCTAHOBJIEHHMHM Y TOCHOJIAPChKOMY
3aKOHOJABCTBI, SIKi HAMPAaBJICHI HA MONEPEIKEHHSI HE3AKOHHOTO BUITYUYEHHS,
BIITOPTHEHHSI BJIACHOCTI y il BJIACHUKA BiJ| 3aXOIUICHHS Ta MPUBJIACHEHHS
peuen, ski Hajle)xaTh 3a MPaBOM BJIACHOCTI Ta HAa OpraHu, sKI 3JIMCHIOIOTH
yIpaBjiHHA, a caMe€ TOJIOBY Ta 4IEHIB BUKOHABUYOIO0 OpraHy, TOJIOBY
PEBI31IHOT KOMICIi, TOJIOBY Ta YJICHIB HATJII0BOT PAJIN.»

I1. Buectun 10 I'ocmogapchbKkoro mpouecyajabHOro KoAexkcy YKpaiHu
HACTYITHI 3MiHH i IOTIOBHEHHS:

Yactuny 6 crarrti 30 BUKJIACTH Y HACTYIHIN peaKilii:

«6. Cropwu, 110 BUHUKAIOTh 3 KOPIMOPATUBHUX BIIHOCUH, B TOMY YHCII
CIIOpYM MK y4YacHMKaMu (3aCHOBHMKAMH, akKI[lOHEpaMu, YJICHAMU)
IOPUIMYHOI 0coOM ab0 MDK IOPUAUYHOK O0CO00K Ta il yYaCHUKOM
(3aCHOBHUKOM, aKIIOHEPOM, YJIEHOM), Y TOMY YHUCJl YYaCHUKOM, SIKUU
BUOYB, TMOB’s3aHI 31 CTBOPEHHSM, JiSUIBHICTIO, YIIPaBJIiHHSAM a0
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NPUIMHEHHSM JisJIbHOCTI TaKO1 FOPUAMYHOI 0COOM, KpIM TPYAOBHUX CIIOPiB, a
TaKOXX CIMOpPU, 1[0 BUHUKAIOTH 3 IMPABOUYMHIB 1100 KOPIMOPATUBHUX ITpaB
(KpiM aKIiif) B IOpUANYHINA 0C001, PO3rJISAI0THECA FOCIOJAPCHKUM CYA0M 3a
MICIIE€3HAXO/IPKEHHSIM OCHOBHOI YaCTUHH MaiiHa I0OPUIMYHOI OCOOM.»

VY crartio 145 noaatv TEKCT HACTYITHOTO 3MICTY:

«OckapkeHHs yXBajyd TMpo 3a0e3leueHHs MO030BYy 3yNHUHAE i
BUKOHAHHS.»

I11. Buectun 1o KpumiHajibHOro Ko/eKCcy YKpaiHu HACTYIHI 3MiHH 1
JTOTIOBHEHHS:

1. yactuny niepiry crarti 206.2 BUKIACTH y BUTJISII:
«1. opranizailiss OpOTUIPABHOTO 3aBOJIOJIIHHS MAaWHOM MiJANPUEMCTBA,
YCTAHOBHU, OpraHizailii He3ajaeXHO BiJ (OPM BIACHOCTI 3 METOI MHOro
3aXOIUJICHHS, a TaKOX 3 METOK 3a3HadeHor y ctartax 189, 190, 206, 219,

223, 355, 356, 357, 358, 364, 365, 366, 369, 375, - ».

IV. Buectu no 3akony Ykpainu «IIpo akuioHepHi TOBapuCTBa)
HACTYIHI 3MiHH i 10NIOBHEHHSI:

1. Y yactuHy nepiry cTarTi 2:
a). 10JaTH IyHKT 33 HACTYITHOr'O 3MICTY:
«3%). 3axmcT — CHCTeMa MOPHIUYHMX HOPM, HEOOXiZHUX I
3ano0iraHHd NpPaBOMOPYUIEHHSIM, BiJTHOBJEHHSA MOPYUIEHUX MpaB Ta
MPUTATHEHHS MOPYIIHUKIB 10 BIANOBIIAIBHOCTI.»
6). ZOJATH MYHKT 5' HACTYIIHOTO 3MiCTYy:
«5"). KOMIETEHIisI - Ie CYKYIHICTh mpaB, 0GOB’SI3KIB Ta MpeaMeTy
BigaHHsa AT, BU3HAUEHUX Y 3aKOHOJAABUYOMY IOPSAKY, HEOOXITHUX s
3MIMCHEHHS AiSJILHOCTI Y BJIACHIN cdepl, a TakoXk 374aTHICTh Ha0yBaTU
npaBa Ta 000B’S3KHU BIIPOJAOBXK 3A1HCHEHHS N1SIIbHOCTI.»

2. YacTuHy TpeTio cTatTi 42 BUKJIACTU Y HACTYIHIN peaKIlii:
«3. Pimiennst 3aranpHux 300piB AT 3 mnuTaHHs, BUHECEHOTO HAa
roJIOCYBaHHs, NMPUUMAETHCS TPhOMA YETBEPTUMU TOJIOCIB AKI[IOHEPIB,
K1 3apEECTPYBAIUCS ISl yUacCTi y 3arajbHUX 300pax Ta € BJIACHUKAMMU
roJIOCYIOUMX 3 LOTO MUTAHHS aKIliid, KpiM BUIIAJIKiB, BCTAHOBJIECHUX
UM 3aKOHOMY.

3. Y yactuHy Apyry cTarTi 52 70AaTH MyHKT 24 HACTYITHOIO 3MICTY:
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«24). 3niiiCHEHHST PEryJIIOBaHHSI Ta KOHTPOJIO 3a PINIEHHSIMU
3arajibHuX 300piBy.

4. YacTuHy JecsaTy ctaTTi 65 BUKIIACTH Y HACTYIHIN peaaKIIii:
«10. I{ina npuabaHHs aKiii He MOXke OyTH MEHIIIOI 3a HAWBUIIY I[iHY
NpUA0AHHS IPOTITOM I[LOTO MEPIOIY».

5. Jlogatu cTaTTio 65% HACTYITHOIO 3MICTY:
«Crattst 653 . O00B’A3KOBHIA BUKYI aKI[iif TOBApUCTBAY

1. Ocoba (ocobu, 110 JiI0Th CIUJIBHO), SIKa BHACIIIOK MpUAOAHHS aKIIIi
TOBApPUCTBA 3 YypaxyBaHHSM KUIBKOCTI akIii, sKi Hanexarb il Ta 1i
adpiniioBaHuM oco0amM, cTajla BIACHUKOM 99 BIJICOTKIB akiliii TOBapUCTBA,
npotarom 20 AHIB 3 JaTh Npua0aHHsA 3000B’s3aHa 3alpoNOHYBaTH BCIM
akiioHepaM npuadaTu y HUX MPOCTI aKUii TOBAPUCTBA, KPIM BHUMOAIKIB
npuaAOaHHS KOHTPOJIBHOTO MaKeTa akiiid y mpolieci npuBaTU3aiiii.

3azHaueHa ocoba (ocoOu, 1110 Ai0Th CHIJILHO) HAJCUIIA€ A0 TOBAPUCTBA
nyOiuHy O€3BIAKIMYHY Mpomno3uiliro (opepTy) IS BCiX aKIiOHEpIB -
BJIACHUKIB MPOCTUX aKI[ii# TOBApUCTBA MpO MPUAO0AHHSA aKLiid Ha aapecy
MICIIE3HAXO/IP)KEHHS TOBAPUCTBA HA IM’Sl HArJISIA0BOI paju ad00 BUKOHABYOIO
opraHy (SIKIIO yTBOPEHHS HArjsI0BOi paayd HE TMepeadadyeHO CTaTyToOM
TOBApUCTBA) Ta MOBiAOMIIsIE TIPO 1€ HalioHanbHy KOMICIIO 3 IIIHHUX NarepiB
Ta (POHJOBOTO PUHKY 1 KOKHY (DOHIOBY OipKy (OipKi), Ha SIKiii TOBAPHUCTBO
NpoMIIIo mpoueaypy JaictuHry. HarnsgoBa pana (a00 BMKOHaBYMi Opras
TOBApPUCTBA, SIKIIO YTBOPEHHS HArJISIA0OBOI pajau He NepeadauyeHo CTaTyToM
TOBAPUCTBA) 3000B’si3aHAa HAAICIATH 3a3HAYEHY MMHUCHBMOBY MPOMO3HUIIIIO
KO’)KHOMY aKIIOHEepY BIJAMOBIHO JO TepesliKy akIiOHEpiB TOBApUCTBA
npotsirom 10 JIHIB 3 MOMEHTY OTPUMAaHHS BiJAMOBIJIHMX JOKYMEHTIB Bij
ocobu (0ci0, 10 AiOTH CHIJIBHO), KA CTaja BJIACHUKOM 99 BiJCOTKIB aKIii
TOBApHUCTBA.

2. IIpono3uiiisi akmioHepaMm Opo MNPUAOAHHS HAJICKHUX IM aKIiid Mae
MICTUTH JIaH1 Mpo:

1) ocoOy (koXkHy 3 0ci0, 1110 JIF0Th CIIJIBHO), KA cTaja BJIaCHUKOM 99
BIJICOTKIB akIlii ToBapucTBa, Ta 1 aduIiiioBaHUX 0cCi0 - Mpi3BUIIE
(HaliMeHyBaHH), MiCIle MPOXKMBAHHS (MICLIE3HAXOKEHHS), KUJIbKICTh, THII
Ta/ab0 KJac akilidi TOBapUCTBA, HAJICKHUX KOXKHIN 13 3a3HaY€HUX 0Ci0;

2) 3alpoIOHOBaHY LiHY MPUA0AHHS aKIliii Ta MOPSIOK i1 BU3HAYCHHS;
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3) CTpOK, TPOTSATOM SIKOTO AKIIOHEPU MOXKYTh TOBIJOMUTH TIPO
NPUKAHATTS OPOMO3MILIT MOA0 MPUAO0AaHHS akKIii BiAMOBIJIHO J0 YaCTUHU
TPETHOI 1I1€1 CTATTI;

4) mopsAI0K OIIaTH aKIlii, 10 TpuAOaBaAIOTHCS.

3. CTpoK, OpOTSITrOM SIKOTO aKI[IOHEPU MOKYTbh MOBIJIOMUTH 0CO0Y (0Ci0,
[0 JIIOTh CIUIBHO), SKa CTajlla BJIACHUKOM 99 BiACOTKIB akiiiid, 1010
MPUMAHSTTS OPOIMO3ULIIT PO MPUA0AHHS aKIiid, Mae ctaHoBUTH BiJ 30 1o 120
JIHIB 3 JJaTU HAJIXOJKEHHS TTPOTO3HUIIii.

4. 1lina npuadaHHs akuiii HE MOXEe OyTHM MEHIIOI 3a HAWBHUIIY IiHY
npuaAOaHHS IPOTATOM LBOTO MEPIOTY.

5.1Ipotsrom 30 AHIB 3 JHS 3aKiHYEHHS 3a3HAYEHOrO Yy MPOMO3MIIIL
CTpOKy ocoba (ocobu, 110 Ait0Th CHIJBHO), SKa cTaja BjacHUKOM 99
BIJICOTKIB ~ aki[ili, TOBMHHA CIUIATUTA aKUIOHEpaM, SKI OPUAHSAIN
MPOIO3MIIIK0, BAPTICTh IXHIX aKIIi BUXOASYM 13 3a3HAYEHOI Y IPOIO3UIIIT
HiHA TpUA0aHHS, a aKI[iOHEp, SAKWWA MPUKAHAB MPOMO3UIII0, TMOBUHEH
BUMHUTU YCi Aii, HEOOXigHi ajsi HaOyTTd oco0oro0 (ocobamMu, 110 iOTh
CIIIJIbHO), sSIKa CTajla BJIACHUKOM 99 BiJCOTKIB akliiif, mpaBa BJIaCHOCTI Ha
foro akiiii.

6. Y crarTi 69:
a) A03all YaCTMHU MEepIIOT BUKJIACTH Y BUTJISAIL:
«1. ina Bukymy akiiii HEe MOke OyTH MEHIIOK 3a HaWBUILY ILIiHY
MPpUI0AHHS TPOTITOM I[HOTO MEPIOTY».
0) 1oAaTH YaCTUHY I1’ATY HACTYITHOIO 3MICTY:
«5. AKIIIOHEpH BMpaBi 3BEPHYTUCA A0 CYAY Y BUMNAAKY HE3rojau i3
3aIIPOIIOHOBAHOIO I[IHOK BUKYITY aKIid Il CyJA0BOI OILIHKH BapTOCTI
X aKiiiy.

7. Y crarTio 72 qoaaTy 4aCTUHY TPETIO HACTYITHOTO 3MICTY:
«3.1IpaBo Ha 3BEepHEHHs 10 Cyay HadaeTbcs HarisaoBid panai AT,
aKIfioHepaM, siKi Ha JIEHb MTOJaHHsI BUMOTH CYKYITHO € BjacHukamu 10 1
OinbIIE BIJCOTKIB MOPOCTUX aKI[ii TOBapucTBa abO0 pIIMICHHS MPO
MoJAaHHA MO30BY OYyJIO yXBaJIEHO Ha 3arajbHUX 300pax aKkiiOHEPIiB.»

8. ¥V crarTi 78 10 4acTHHU TPETHOI JOAATH TEKCT HACTYTHOTO 3MICTY:
«... Ta HaCTyMmHa iH(popMallis:
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— TEKCT MOBIJIOMJICHHS ITPO CKJIMKAHHS 3arajbHUX 300PiB aKI[iOHEPIB;

— 3arajibHa KUIbKICTb aKlii 1 paB rojiocy Ha JaTy MOB1JIOMJICHHS,

— JIOKYMEHTH, SIKi pPO3TNIAJaTUMYThCS Ha 3arajJibHUX 300pax
aKI[1OHEPIB;

— TMPOEKTH PilleHb 3a IMyHKTaMu TMOPSAKY JEHHOro. Skuio 3a
KOHKPETHUMHU MYHKTaMH TOPSAKY JEHHOTO MPOEKTH PIlIeHb HE
noTpiOHI, TO HEOOXIJIHI KOMEHTApl YMNOBHOBAXXEHUX OPraHiB
TOBAPUCTBA, IIOJAO0 HEOOXITHOCTI iX NPUUHATTI. AHAIOTIYHO
3apOMOHOBAHI  aKI[IOHEpaMW  MPOEKTHM  PIIIEHb  MOBUHHI
BUKJIQJIATUCSl HA CaWTI TOBAapUCTBA IIOHAWIIBUIIIE TICAS 1X
OTPUMAHHS TOBAPUCTBOM.)

IV. IlpuBectu y BiAnoBiaHicTL 10 HOpM ['ocnogapcbLKOro Koaekcy
Ykpainu, T'ocnmogapchbKoro mnpounecyajbHOro KoAeKkcy YKpaiHwu,
KpuminaabHoro koaekcy Ykpainm Ta 3axkony Ykpainm «llpo
AKI[IOHEPHI TOBApPUCTBA» 3aKOHU i Mi3AKOHHI HOPMATHBHO-NPABOBI
aKTH YKpaiHu.

IIpe3uaeHT YKpainu

188



HOPIBHAJIbBHA TABJIMLA

10 MpoeKTy 3akoHy YKpainu «IIpo BHeceHHs 3MiH 1 JONIOBHEHB /10
T'ocnnogapcebkoro koaekcy Ykpainu, [ocnogapcbkoro npouecyajbHOro
Koaekcy Ykpainu, KpuMminajbHOro Koaekcy YKpainu
Ta 3akoHy Ykpainu «IIpo akuionepHi ToBapucTBa»»

3MicT moJ10skeHHs1 (HOPMH) YHHHOTO
3aKOHOIABCTBA

3MicT BiAMOBIAHOTO MOJI0KeHHS (HOPMH)
NMPOEKTY aKTAa

I'ocnogapcbknii Kogeke YKpaiHu

Crarrs 61", I'ocnonapcbko-npaBoBHi
3aXHCT CY0’€KTIiB rocrnoJaproBaHHS Ta
iHIIMX Y4YacHHUKIB BigHOocHMH Yy cdepi
rocrnojapoBaHHs Bid MNocAraHb Ha iX
MaHHO

I'ocnopapcbko-npaBoBmii 3axXHucT
cy0’€KTiB rocmoJaproBaHHfi Ta IHIIHX
YYaCHHKIB Bi/ITHOCHH y cepi

rocnoJapoBaHHA Bil MNocsiraHb Ha iX
MaliHO - 3]iliCHEeHHsI OXOpPOHHM 3aXOJaMHu,
BCTAHOBJICHUMH y rocnoJapcbLKomMy
3aKOHOJABCTBi, fIKi HampaBJieHi Ha
nonepeaKeHHsI He3aKOHHOI0 BHJIyYeHHS,
BIATOPrHeHHs BJACHOCTI Yy il BJaCHUKA Bij
3aXOIJIeHHs] Ta NMPHUBJACHEHHS pedei, AKi
HaJIeXKaTh 32 MNPaBOM BJIACHOCTI Ta Ha
OopraHM, siKi 3aiHCHIOIOTH yNpaBJliHHA, a
caMe TrOJIOBY Ta 4YieHiB BHKOHABYOIO
oprasy, roJioBy peBi3iliHoi KoMicii, roJ10BY
Ta YWIeHIB HATJIAA0BOI pajau.

I'ocnogapcbkmii npouecyaibHU KoAeKe YKpaiHu

Crarra 30. BuxmrodHa MiACyIHICTb
CIpaB

6. Cnopu, 10 BHHUKAIOTh 3
KOPIHOPATUBHUX BIIHOCHH, B TOMY YHCIi
CIIOpY MK y4acHUKaMU (3aCHOBHHKAMHU,
aKI[loHepamMHu, WIeHaMH) IOPUIUYHOI
ocobu abo MiX HOPUIUIHOI 0CO0OI0 Ta
i1 Y4aCHUKOM (3aCHOBHUKOM,
akKLIOHEpOM, 4YJIEHOM), y TOMY YHCIi
YYaCHUKOM, SIKM BHOYB, MOB’s3aHl 31
CTBOPEHHSIM, MISUIBHICTIO, YIpPaBIiHHSAM
a00 TPUIMMHEHHSM MAISJIBHOCTI  TaKoi

Crarrta 30. BukiroyHa nifiCyIHICTb CIIpaB

6. Cnopwu, 10 BUHHUKAIOTh 3
KOPIOPAaTUBHUX BIIHOCHUH, B TOMY YHCII
Cropu MIXK yYacHHUKaMU (3aCHOBHUKAMH,
aKI[ioHepaMH, YiIeHaMH) IOPUIANYHOI 0CcoOu
abo MK IOpHUIAMYHOIO oOcoboro Ta il
YYaCHUKOM  (3aCHOBHHMKOM,  aKIIIOHEpOM,
YJIEHOM), Y TOMY YHCIl YYacHUKOM, SIKHM
BUOYB, OB’ s13aH1 31 CTBOPEHHSIM,
JISTIBHICTIO, YIPABIIHHIM 200 MPUIUHEHHIM
JUSTIBHOCTI Takol IOPUIUMYHOI OCOOH, KpIM
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IOpUUYHOI  0COOHM, KpIM TPYIOBUX|TPYIAOBUX CHOpPIB, a TaKOX CIOpH, IO
CIIOPIB, & TAKOX CIIOPH, 1110 BUHUKAIOTh 3|BUHUKAIOTh 3 MPaBOYMHIB 10]10
MPAaBOYUHIB II0JI0 KOPIOPATUBHUX TMPaB/KOPIOPATUBHUX TpaB (KpiM  akiii) B
(kpiM  akmiil) B IOPUIWYHIA  OCOOL,|[FOPUINYHIN oco0i, O3S AAI0THCS
PO3MIISIIAIOTECSl  TOCHOJAPCHKUM  CYAOM|TOCIIOAAPCHKUM cyloM 3a
3a  MICIe3HAXO/KEHHSAM  IOPUUYHOI|MICLIe3HAXO/PKEHHSIM  OCHOBHOI  YaCTHHH
ocoOu. MaiiHa IOPUAHYHOI 0cO0H.

Crarra 145. CkacyBaHHS 3axXO[liB Crarra 145. CkacyBaHHs 3aX0/I1B
3a0e3nevyeHHs I030BY 3a0e3nevyeHHs T030BY

1. Cyn wmoxe ckacyBarn 3axonud| 1. Cya Moxe ckacyBaTH — 3aXOJu
3a0e3meyueHHsT  MO30BYy 3  BJacHoi|3a0e3MedeHHs MO30BYy 3 BJIACHOI iHII[IaTUBU
iHiniatuBu  abo 3a  BMOTMBOBaHMM|ab0O 32  BMOTMBOBAaHUM  KJIOMOTaHHSM

KIIOIIOTaHHAM Y4YaCHHKaA CITpaBH.

ydacHUKa crpaBu. Ockap:KeHHSI yXBaJH
npo 3a0e3neyeHHsl TMO30BY 3yNUHAE il
BHKOHAHHS.

Kpuminanbau
Crarrsa 206-2. IIpoTunpasue
3aBOJIOJIIHHS  MaWHOM  MiANPUEMCTBA,
yCTaHOBH, Oprasizarii
1. [IpoTunpasue 3aBOJIOAIHHS
MaifHOM  MiJNPUEMCTBA,  yCTaHOBH,
opraHizamii y TOMY 4YHCIi YaCTKaMH,
aKIisgIMH, TagMH I1X  3aCHOBHHKIB,

YY9aCHUKIB, aKI[iOHEPiB, WICHIB, HMUISIXOM
BUMHEHHS MPABOYHHIB 3 BUKOPUCTAHHSIM
iIpoOIeHNX abo BUKpaJCHUX
JIOKYMEHTIB, II€YaTOK, IIITaMIIIB
MiNPUEMCTBA, YCTAaHOBH, OpraHizariii, -

KapaeThCs BUMPABHUMHU poOOTaMU Ha
CTPOK JI0 JIBOX POKIiB a00 OOMEXEHHSIM
BOJII Ha CTPOK JO TPhOX POKiB, abo
n030aBJIeHHSIM BOJII Ha TOW caMUi CTPOK,
3 mo30aBieHHsIM MpaBa 00iiMaTH IeBHI
nocaau qu 3aiMaTHUCS MEBHOIO
TSTBHICTIO Ha CTPOK JI0 IBOX POKIB.

2. Ti cami fii, BYNHEHI MTOBTOPHO abo
3a TONEPEeHBOI0 3MOBOIO T'PYIIOI 0Ci0,
a0o0 3 Morpo30r0 BOMBCTBA UM 3aMOIIsTHHS
TSOKKUX — TIJIGCHUX — YIIKOI)KEeHb, abo
MO€AHAHI 3 HACHJILCTBOM, IO HE €
HeOe3MeYHUM ISl J)KUTTS 1 310pOB’s, abo
3 MOILIKO/DKEHHSIM UM 3HUIIEHHIM MaiHa,

KapaloThCs T1M030aBIIEHHSIM BOJI Ha
CTPOK BIJT TPHOX JO TI'STH pPOKIB 3

il KogeKkc YKpaiHu

Cratts 206.2. IIpoTunpaBHe 3aBOJIOAIHHSA
MaiiHOM M1 AIPUEMCTBA, YCTaHOBH,
opranizarii

1. Opranizanis NMPOTHIIPABHOIO
3aBOJIOAIHHA  MAaHHOM  MIANPHEMCTBA,
YCTAHOBH, OpraHizauii He3ajle:KHO Bij
¢popm  BaacHocTi 3 MerTow  iioro
3aXOIJIEHHSI, a4 TaKoX 3  MeTOol

3a3HauyeHow y crarrax 189, 190, 206, 219,
223, 355, 356, 357, 358, 364, 365, 366, 369,
375, -

KapaeTbCcsl BUINPAaBHUMH poOOOTaMH Ha
CTPOK JI0 JIBOX POKiB a00 OOMeEXeHHSM BOJIi
Ha CTPOK JI0 TPHOX POKiB, 200 M030aBICHHSIM
BOJII Ha TOW camMHuil CTPOK, 3 M030aBIEHHSIM
nmpaBa 00iiMaTH TIEeBHI MOCAAN YU 3aiMaTHCS
MEBHOIO AISUTBHICTIO HA CTPOK JI0 IBOX POKIB.

2. Ti cami aii, BUMHEHI MOBTOPHO abo 3a
MoNepeIHLOI0 3MOBOIO TPyIor ocid, abo 3
MOTPO3010 BOMBCTBA YM 3aMOISHHS TKKUX
TUJIECHUX YIIKOI)XKEeHb, abo moenHaHi 3
HAacUJIbCTBOM, IO He € HeOe3MeyHUM MJis
KUTTS 1 340pOB’sl, 00 3 MOIIKOKEHHSIM YU
3HUIIIEHHIM MaliHa, -

KaparoThCcsl MO30aBJIeHHSIM BOJI Ha CTPOK
Bil TPHOX MO II'SITHM POKIB 3 T030aBIEeHHSIM
npaBa 00iiMaTH TIEBHI MMOCAAV YU 3aiMaThCS
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1mo30aBJICHHSIM TpaBa o00iWMaTH TEBHI
nocaad 44 3aiiMaTUCid ~ TIEBHOIO
TSITBHICTIO Ha CTPOK JI0 JBOX POKIB.

3. Ti cami nii, BYMHEHI CcITy>kOOBOIO
0c00010 3 BUKOPUCTaHHSIM CITy>KOOBOTO
CTaHOBHIIIAa ab0 SKIIO BOHU 3aloislid
BeJIMKY IIKOAY YH CHPUYMHWIM iHII
TSIKKI HACHIJIKH, -

KaparoThCsl 1M030aBIIEHHSIM BOJI Ha
CTPOK BiJl I'STH N0 JECSATH POKIB 3
Mo30aBJeHHsM I@IpaBa O0iMMaTh TNEBHI
nocaau qH 3aliMaTUCs IIE€BHOIO
TiSTBHICTIO Ha CTPOK JIO TPHOX POKIB Ta 3
KoHicKarliero MaifHa.

MeBHOIO JiSJIbHICTIO HA CTPOK IO IBOX POKIB.

3. Ti cami pgii, BYMHEHI CIIy>KOOBOIO
0cO00I0 3 BHUKOPHUCTaHHSIM  CIIy>kO00BOTO
CTaHOBHIIIAa ab0 SKIIO BOHU 3aMOAisIU
BeJIMKY INKOAY YW CIPUYMHUAIHN 1HII TSOKKI
HACJIIIKH,

KaparoThCsl MO30aBJIeHHSIM BOJI Ha CTPOK
BiJl TI'SITH JIO JIECATH POKIiB 3 MO30aBICHHSIM
nmpaBa 00iiMaTH TIEBHI MOCAAN YU 3aiMaThCS
MEBHOIO JISUIBHICTIO HA CTPOK JI0 TPHOX POKIB
Ta 3 KOH]icKaIliero MaifHa.

3akon Ykpainn «Ilpo

aKIiOHEePHI TOBAPUCTBA)

Crarts 2. BuzHaueHHs TepMiHIB

Crarta 2. BuzHaueHHs TepMiHiB

3%). 3aXHCT — cUCTEMA IOPUANYHHUX HOPM,

HEOOXITHUX TUIS 3aro0iranus
MIPaBOTIOPYIIICHHSIM, BiTHOBJIEHHS
MOPYIIICHNX npaB Ta MPUTSATHEHHS

MOPYITHUKIB JI0 BiJMOBIJaTBHOCTI.

5"). KOMIeTeHIIist - 1e CYKYImHICTb Mpas,
000B’s13kiB  Ta mnpeametry BimaHHsa AT,
BU3HAUYEHUX Y 3aKOHOAABUOMY TIOPSIKY,
HEOOXITHUX JUIS 3AIACHEHHS MisUIBHOCTI Yy
BJIacHi# cdepi, a TakoX 3MaTHICT, HaOyBaTH
nmpaBa Ta OOOB’SI3KM BIPOJIOBXK 3I1HCHEHHS
JISIIBHOCTI.

Crarta 42. [lopsaok npuiHSTTS
pillleHb 3aralbHUMU 300paMu

3. Pimenns 3arampHuX  300piB
aKI[IOHEpPHOTO TOBApUCTBA 3 TMUTAHHA,
BUHECEHOTO Ha roJIOCyBaHHS,
NpUHAMAEThCS  TPOCTOIO  OUIBIIICTIO
TOJIOCIB aKIIOHEPIB, SIKi 3apeeCTPyBATHUCS
JUIS y4acTi y 3araJibHuUX 300pax Ta €
BITACHUKAMH  TOJIOCYIOUHX 3  IIHOTO
[TATAHHSA aKIii, KpIM BHUITIQJIKIB,
BCTAaHOBJIeHUX UM 3akoHoM. CTaTyToMm
MIPUBATHOTO TOBapUCTBA MOXe
BCTAHOBITIOBATHUCS OifbIIa KUTBKICTh
roJIOCIiB  akIlioOHepiB, HEOOXITHUX IS

OPUMHSTTSA pillleHb 3 MUTaHb MOPSAKY

Cratts 42. [Topsinok TpUHHATTS pillieHb
3arajJbHUMHU 300pamu

3. Pimenns 3araabHux 30opiB AT 3
NUTAHHS, BHHECEHOI0 HA TrOJIOCYBaHHA,
NPUHITMAETBCST TPhOMa YETBEPTUMH TOJIOCIB
akuioHepiB, fKi 3apeecTpyBajucsi s
yuyacTi y 3arajgbHUX 30opax Ta €
BJACHHKAMH  TOJIOCYWYHX 3  IbOIO
MUTAHHSA aKIii, KpimM BHIAJKIB,
BCTAaHOBJIEHHUX UM 3akoHoM. CtaTyToMm
MIPUBATHOTO TOBapUCTBA MOXKe
BCTAHOBIIIOBATUCS OlJIbIIa KUIBKICTH TOJIOCIB
aKIioHepiB, HEOOXIMHWX ISl TPUHAHATTS
pillleHb 3 MWUTaHb TOPSAAKY JEHHOTO, KpIM
MMATaHb:
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JCHHOTIO, Kle ITUTaHb:

po  JOCTPOKOBE  TPUITUHEHHS
MMOBHOB&)XEHb IMOCAIOBUX OCIO OpraHis
TOBapHUCTBA,;

IMpo 3BCPHCHHA 3 II0O30BOM 1O

MocajoBUX o0ci0 opraHiB TOBapHCTBA
CTOCOBHO  BIJUIKOAYBaHHS  30WTKIB,
3aBIaHUX TOBApPUCTBY;

Mpo 3BEpHEHHA 3 I[I030BOM Yy pa3l
HEJOTPUMAaHHS BUMOT LIbOTO 3aKOHY IIpU
BYMHEHHI 3HAYHOTO MPABOYHHY.

po JIOCTPOKOBE TIPUITMHEHHS
MMOBHOBA)XEHb I10CAJIOBUX 0OCIO OpraHiB
TOBapHUCTBA,;

Ipo 3BEpHEHHS 3 II030BOM IO
MocagoBUX  OCi0  OpraHiB  TOBapUCTBa
CTOCOBHO BIJIIITKOTyBaHHS 30UTKIB, 3aBIaHUX
TOBapHUCTBY;

Mpo 3BEPHEHHS 3 TMO30BOM Yy pasl
HEJIOTPUMAHHS BUMOT I[hOTO 3aKOHY TIpH
BYMHEHHI 3HAYHOTO MTPaBOYHHY.

Crattsa 52. KoMmmeTeHmis Hariasgag0Bo1
panu

Cratts 52. KoMmmeTeHmis Hariasgq0Bo1
panu

2. 24).3nilicHeHHs1 peryJilOBaHHs Ta
KOHTPOJIIO 3a PpilleHHSMH 3arajJbHHX
300piB.

Crarts 65  IlpunbGanns  akui
TOBAapUCTBA 3a HACJiJKaMU TpUAOaHHS
KOHTPOJIBHOTO MaKeTa aKIin

Cratts 65 Ilpunbanus axuiif ToBapucTBa
3a HacllJKaMu TpUI0aHHS KOHTPOJBHOTO
[MaKeTa aKiii

10. Hina npuaGaHHs akuiii He Moxe
OyTH MeHIIOW 32  HalBHILY  WiHY
NpuAGAHHS NPOTATrOM IIbOI0 Mepioay.

7 »
Crarra 65'. QO0oB’s3koBHIl BHKYIN
aKuiii ToBapucTBa

1. Ocoba (ocobu, mo AilOTH CHUIBHO),
sika (sIKi) BHAaCJIIOK NpUAOAHHA aKuUii
TOBAPHCTBA 3 YpPaxXyBaHHAIM KUIBKOCTI
aknid, #AKi Hajgexkarp i Ta 0
adigiiioBanuM oco6am, cTaja BJIACHHKOM
99 BiacoTKiB akuiil TOBapHCTBA, NPOTATOM
20 auiB 3 gatd npuadaHHs 3000B’si3aHa
3alpoONOHYBaTH BCiM akiioHepam
npuadaTH y HUX NPOCTi aKkUil TOBapucTBAa.

3azHaueHa ocoba (oco0u, MmO AIIOTH
CHiJIbHO)  HAJACHJIA€ 10 TOBapHCTBA
nyoJaiuyHy  0e3BiAKJMYHY  NPONO3HUIiI0
(odpepTy) AJ11 Beix aKkioHepiB — BJIACHHUKIB
NPOCTUX akuii TOBapHCTBA npo
npuaGaHHA aKiuii HA aapecy
Miclle3HAXOJKeHHs] TOBapHCcTBa Ha M’
HArJAsAA0BOI pagu abo BHKOHABYOIO
oprany (SIKII0 YTBOpPEHHSl HAIJSA0BOI
paau He nepeadaveHo CTATYTOM
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TOBApHCTBA) Ta MOBiIOMJIE TIpPO We
HanionanabHy KoMicil0 3 HiHHMX mNanepiB
Ta (OHAOBOro PHHKY i KOXHY (OHIOBY
Oip:xky (Oip:ki), Ha dkili TOBapuUCTBO
NpoiLIo npoueaypy JIICTHHIY.
HarasinoBa pana (a6o BHKOHaB4YHil opraH
TOBAapPUCTBA, AKIIO YTBOPEHHS HATIJIsII0BOI
paau He nepeadaveHo CTATYyTOM
TOBapUCTBAa)  3000B’fi3aHa  HaJicJIaTH

3a3Ha4YeHy NHUCbMOBY NPONo3HUIil0
KOKHOMY  aKLiOHepy BIANOBIAHO [0
nepeJiky aKuioHepiB TOBapHCTBA

nporsirom 10 aHIB 3 MOMEHTY OTPpHMAHHS
BIAMOBIAHUX JAOKYMEHTIB Bia ocodu (oci0,
110 AiI0Th CNUIbHO), KA CTaJIa BJIACHUKOM
99 BigcoTKIB aKkiliii ToBapucTBA.

2. Ilpono3unis akiioHepam npo
NpuaAGaHHS HaJeKHUX IM aKumid Mmae
MIiCTHUTH JaHi Npo:

1) oco0y (ko:xkHy 3 o0cCi0, mO AaI0Th
CMiJIbHO), sIKa cTajJa BJAacCHHKOM 99
BilcoTKIB akuiii ToBapucrBa, Ta i
aginiioBaHux oci0 — npi3BuiLe
(HaliMeHyBaHHsI), Micle TNPOKHBAHHS
(Mice3HAXOXKEHHS ), KIJIBKiCTh, THI
Ta/ab0 KJIac aKWid TOBapHCTBA, HAJIEKHHUX
KO3KHIl i3 3a3HaYeHHUX 0Ci0;

2) 3anponoHOBaHY WiHY MNPUAOGAHHSA
aKiii Ta NOPAAOK i BU3HAYEHHS;

3) CcTPpOK, MPOTAIroM SIKOr0 aAKWIiOHepH
MOXYTh MOBIIOMHMTH MNP0 NPUHAHATTS
npono3uuii  moa0 NpUAOAHHA  aKIii
BiAMOBIIHO [0 4YACTHHH TpeThOi Wi€l
CTaTTI;

4) nopsigoKk  OIJIATH  aKWOid, IO
NpuAOdaBaIOThCS.

3. CTpok, nmpoTsSroM sIKOro akiioHepu
MOKYTh TMOBIAOMHTH 0co00y (oci06, mmo
AIIOTH CHiJILHO), SIKa CTaJjia BJACHHKOM 99
BiACOTKIB akuiii ToBapucTBa, 100
NPUHHATTS NpPoONo3uUii Mpo npuaAdAHHS
akunii, mae cranosutH Bix 30 7o 120 aHiB 3
AATH HAJAXO/’KeHHS MPOMNo3uii.

4. Ilina npuadaHHa akuiii He MoOXKe
OyTM  MeHIIOW 3a HAWBHINY  WiHY
NpUAOAHHS NPOTArOM IIbOTO Mepioay.

193



5. Ilporsirom 30 gHiB 3 AHS 3aKiHYeHHS
3a3HAYEHOr0 Yy MNPOomo3Muii CTPOKYy ocoda
(ocobmu, mo Ail0TH CHiJbLHO), KA cTaJja
BJIACHUKOM 99 BiICOTKIB aKkuii
TOBapUCTBA, NMOBHHHA CIIATHTH
aKiioHepaM, siKi NPUIHSAJIUA NPONO3HUILiI0,
BapTicTh iXHIX aKWNii BHUXOAAYH i3
3a3HA4Y€HOI y npono3uuii HiHu npuadaHHS,
a aKuioHep, SKHH NPHHHAB NPONO3UIIIO,
NOBHHEH BYMHHUTH Yyci Ail, HeoOXigHI Aas

Ha0yTTa 0Cc00010 (0CO0amMHu, Wm0 AIOTH
CMiJIbHO), sIKa cTaja BJacHukoM 99
BiIcCOTKIB akmid ToBapucTBa, mNpaBa

BJIACHOCTI HA HOro akmii.»
Crarrs  69. [TIlopsmok peamizamii| Crarrts 69. ITopsinox pearizartii
aKIioHepamMu npaBa BUMOTH|aKI[IOHEpaMH TIpaBa BUMOTH OOOB’SI3KOBOTO
00OB’SI3KOBOTO  BUKYIY  aKI[IOHEPHUM BUKYITY aKI[IOHEPHUM TOBapHUCTBOM

TOBapUCTBOM HaJICKHUX 1M aKI[ii

1. I{ina BuKkymy akijiii He MOxe OyTHh
MEHIIIOI0 32  PUHKOBY  BapTICTh,
BU3HAUYEHY BIJIMOBIHO JO CTATTi § I[HOTO
3akoHy. PuHkoBa  BapTicTh  akuid
BU3HAYAETHCSI CTAaHOM Ha JeHb, IO
nepenye  OHIO  OMyOJiKyBaHHS B
YCTaHOBJICHOMY TMOPSIAKY TOBIAOMIIEHHS
PO CKIWKaHHS 3arajJibHuX 300piB, Ha
SKUX OyJI0 IPUMHSATO pillIeHHs], sIKe CTajlo
MiJICTABOIO JJiE BUMOTH OOOB'SI3KOBOTO
BUKYTIY aKIIii.

PunkoBa BapTICTh aKIin
BU3HAYAETHCS B MOPSIZIKY,
BCTAHOBJICHOMY CTaTTEIO 8 poro
3akony.

Jorosip MIXK aKL10OHEPHUM
TOBAapUCTBOM Ta  akKILIOHEPOM  IIPo
O00OB'SI3KOBHII  BUKYI  TOBAapHUCTBOM

HaJIe)KHUX MOMY akKIliil yKJaJaeTbcsl B
MUCHMOBIN PopMi.

2. AKIliOHEpHE TOBapUCTBO MPOTATOM
He OUIBII SIK T’SATH pOoOOYUX NHIB TiCHs
NPUKAHSITTS 3araJlbHUMH 360pamu
pIllIEHHs,, W0 CTaj0 MiACTAaBOIO IS
BUMOTU OOOB’SI3KOBOTO BUKYIMY akIlii, y
MOPSIIKY,  BCTAHOBJIEHOMY  CTaTyTOM
LIOTO aKI[IOHEPHOTO TOBapHCTBA,

HAJIEX)KHUX M aKIii

1. [{ina BuKymy akuiii He Moxe OyTH
MEHIIIOI0, HI)K HaliBMINA WHiHA NPUAOAHHS
NPOTSIrOM LLOTO Mepiogy.

PunkoBa BapTicTh aKIliii BHU3HAYAETHCS
CTaHOM Ha JeHb, IO Tepeaye IHIO
OonyOJIKyBaHHS B YCTAHOBJIEHOMY MOPSIIKY
MOBIJOMJICHHSI TPO CKJIMKAaHHS 3arajibHUX
300piB, HA SKUX OyJO MPUUHATO pIIIEHHS,
sKe  cTajo  TMIJACTaBOO  JJii  BHUMOTH
000B'SI3KOBOTO BUKYTIY aKIiH.

PuHKOBa BapTiCTh aKIlii BU3HAYAETHCS B
MOPSIIKY, BCTAHOBJICHOMY CTaTTEIO & IBOTO
3akoHy.

JloroBip MiX axkI[iOHEpHUM TOBapPHUCTBOM
Ta akKIlOHEepOM TMPO OOOB'A3KOBUN BUKYI
TOBApUCTBOM  HAJIEKHUX  HOMY  aKIii
YKJIaIa€ThCsl B TUCHMOBIH (opmi.

2. AKIliIOHEepHE TOBAapHUCTBO IMPOTATOM HE
OlpII K TITATH poOOYMX JHIB  MICHs
NPUUAHSATTS 3arajJlbHUMU 300paMu  pillleHHS,
0 CTaJlo0  MIJCTaBOO  JJIS  BUMOTH
00OB’SI3KOBOTO BUKYIY akIlid, y TOPSIKY,
BCTAHOBJICHOMY CTaTyTOM LILOTO
aKI[IOHEpPHOTO  TOBAapUCTBA,  IOBIJOMIISIE
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MOBIIOMJISIE ~ aKI[IOHEepiB, sIKI MarTh
paBO BUMAaraThd OOOB’SI3KOBOTO BUKYILY
aK1liil, mpo MpaBo BUMOTH 000B’S3KOBOTO
BUKYTY aKIlii 13 3a3HaAUYCHHSIM:

1) LiHM BUKYMY aKIIiif;

2) KIJTBKOCTI aKIlii, BUKYIT SKUX Mae
MpaBO BUMaraTH akLiOHeD;

3) 3arajpHOI BapTOCTi y pa3i BUKYILY
aK1iil TOBapUCTBOM;

4) cTpoKy 3A1MCHEHHS aKI[IOHEPHUM
TOBApUCTBOM YKIJaJeHHS JOTOBOPY Ta

omylaTM  BapTocTi  akmid (y  pasi
OTpMMaHHS BHUMOTH akIlioHepa TIpO
000B’SI3KOBUY BUKYTI aKIliif).

3. Ilporsrom 30 n1HIB  micis
TPUAHATTS 3arajlbHUMU 300pamMu
pillleHHs, IO CTajJo0 MiACTaBOIO IS

BUMOTH OOOB'SI3KOBOTO BUKYIY aKIlii,
aKI[loHep, SKUU Mae HaMmip peallizyBaTu
3a3HayeHe IMpaBO, IOJAa€ TOBAPUCTBY
MMACBMOBY BUMOTY. Y BHMO3i aKIlioHepa
po OOOB'I3KOBUM BHKYN akLii MaroTh
OyTh  3a3HadeHi Horo MIpi3BHIIE
(HaliMeHyBaHHs), Miclle MPOKUBAHHS
(MicLIe3HAXOMKEeHHS), KUIbKICTb, THII
Ta/abo Kjac akiii, O0OOB'I3KOBOro
BUKYTY SIKMX BiH BUMarae. Jlo mucpMoBoi
BUMOTH aKI[IOHEPOM MaroTh OYTH JIOJaHI
KOIii JOKYMEHTIB, IO MiATBEPIKYIOTh
fioro mpaBo  BIACHOCTI Ha  aKIlil
TOBApHMCTBAa CTAaHOM Ha JaTy IIOJaHHS
BHUMOTH.

4. TIlporsrom 30 nHIB  michs
OTpUMaHHS BHUMOTH akIlioHepa TIpo
00OB'SI3KOBHII BUKYN aKLili TOBapHCTBO
3MIMCHIOE OIUIaTy BapTOCTI akWid 3a

L[1HOIO BUKYILY, 3a3HA4YEHOI0 B
MOBIJOMJIGHHI NP0  NpaBO  BUMOTHU
00OB'SI3KOBOTO0  BHUKYNYy  aKkIiif, 110

HajJeXaTh akIlioOHepy, a BIAMOBIIHUN
aKI[loHep TOBWHEH BYMHUTH Yyci ii,
HEOOXiHI 1Jis HaOyTTS TOBAapPUCTBOM
IpaBa BJIACHOCTI Ha aKIii, 000B'I3KOBOTO
BUKYITY SIKMX BiH BUMarae.

Omnata  akmid  301MCHIOETBCS Y
rpomoBid  ¢opMi, SIKII0O CTOPOHH B

akKI[ioHepiB, sKi MalTh IPaBO BHUMAaraTu
000B’S13KOBOTO BHKYIMY akIliid, Mpo TMpaBo
BUMOTH OOOB’SI3KOBOTO BHKYITy aKIik 13
3a3HAYEHHSIM:

1) WiHU BUKYMY aKIiif;

2) KITBKOCTI aKIlid, BHUKYN SKHX Mae
MpaBO BUMAaraTH akiiioHep;

3) 3aranbHOI BapTOCTI y pa3i BUKYIY
aKI[ii TOBAPUCTBOM,;

4) CTpOKy 3aifiCHEHHS aKI[iOHEPHHUM
TOBApUCTBOM  YKIIQJIeHHS JOTOBOPY  Ta
omiaTH BapTocTi akuiid (y pasi OTpuMaHHs
BHMOT'M aKllioHepa Mpo 00OB’SI3KOBUM BUKYII
aKIn).

3. Ilpotsirom 30 nHIB TiCHS TPUHAHSATTS
3arajJjpHUMU 300paMH pillIeHHs, 0 CTajo
MiJCTAaBOIO ISl  BUMOTHM  OOOB'S3KOBOTO
BUKYTy aKIliii, akilioHep, SKWW Mae Hamip
peanizyBaTd  3a3HayeHe IMpaBO,  IOJA€
TOBAapUCTBY TMHCHMOBY BUMOTY. Y BHMO3i
aKIjioHepa Npo OOOB'S3KOBUN BUKYN akIlii
MalTh OyTHM 3a3HauveHi WOro TMpPI3BUIIE
(HaliMeHyBaHHS ), MicIie MPOKUBAHHS
(Micme3HaxOMKeHHs), KUIBKICTh, THII Ta/abo
KJIac akuiid, 0OOB'A3KOBOT0 BUKYIY SKUX BiH
BuMarae. Jlo mMChbMOBOT BUMOTH aKIliOHEPOM
MarpTh OyTH J0JaHi KOIii JTOKYMEHTIB, IO
MiATBEPIKYIOTh MOro MpaBO BIIACHOCTI Ha
akilii TOBapUCTBa CTaHOM Ha JaTy MOJaHHSA
BHUMOTH.

4. Tlporsirom 30 nHIB micas OTPUMAaHHSA
BUMOI'M aKLiOHepa Npo OOOB'S3KOBUN BUKYII
aKI[i TOBaApUCTBO 3/1MCHIOE OTIaTy BapTOCTI
aKUii 3a I[IHOIO BHKYIy, 3a3HAYEHOI B
MOBIJOMJIEHHI po IpaBo BAMOTH
000B'SI3KOBOTO BHKYITy aKLiid, IO HaJeXaTh
aKI[lOHepY, a BIJIMOBIAHUHN aKI[lOHEep MOBUHEH
BUMHHUTH yci fii, HeoOXigHl s HaOyTTs
TOBAapUCTBOM TMpaBa BJIACHOCTI Ha aKilii,
000B'SI3KOBOT'0 BUKYITY SIKUX BiH BUMArae.

Onnara akimiit 34iHCHIOETBCS Y TPOIIOBIi
dbopmi, SKIIO CTOPOHHM B MeXKax CTPOKIB,
YCTAaHOBJICHUX Yy 11 CTATTi, HE MINIIIN 3T0IU
10J10 i1HII01 (hOPMHU OTLIIATH.
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MEXaxX CTpPOKiB, YCTaHOBJEHUX Yy Il
CTaTTl, He IIMIIIA 3roAd IIOAO I1HIIOL
dbopmu oruiaTH.

5. AkuioHepu BHpaBi 3BepHYTHCS [0
cyay y BUINAAKY He3roau i3
3aMpONOHOBAHOK IiHOK BHKYNY aKIid
JJIsl CYA0BOI OIIHKHM BAPTOCTI IX aKIiid.

Crarrs 72. BuuHeHHS 3HA4YHOTO
IIPaBOYMHY Ta MTPABOYMHY, IIOAO SKOTO €
3alHTEPEeCOBaHICTh, 3  IOPYIICHHSIM
NOPSIIKY NPUUHSTTS PILIEHHS PO Horo
BUMHEHHS

1. 3HayHuii NOpaBOYMH, MPABOYMUH,
010  SIKOTO €  3alHTePEeCOBaHICTh,
BUMHEHUH 3 TMOPYIICHHSM TOPSJKY

NPUHHSATTS PillIeHHS PO HaJaHHS 3TOAH
Ha HOro BYMHEHHS, CTBOPIOE, 3MIHIOE,
MIPUTIMHSIE [MBIJIBHI MpaBa Ta 00O0B’SI3KU

aKLIOHEPHOIO TOBAapUCTBa JulIe y pasl
NOJAJBIIOT0  CXBAJEHHA  [PaBOYHUHY
TOBapUCTBOM y MOPSIIKY,

BCTAHOBJICHOMY TSI IPUHHSTTS PillICHHS
PO HAJaHHS 3TOAM Ha MOTO BUMHEHHS.

2. Ilopanpmie cCXBaJIEHHS NPABOYHHY
TOBapHUCTBOM y MOPSIZIKY,
BCTAHOBJICHOMY JJIS IPUUHSTTS pillIEHHS
PO HaJaHHS 3rOJu Ha HWOTro BUMHEHHS,
CTBOPIOE, 3MIHIOE, TPHUIUHSAE LUBIIbHI
mpaBa Ta OOOB’S3KM  aKI[IOHEPHOTO
TOBapUCTBAa 3 MOMEHTY BUMHEHHS LIbOTO
MPaBOYMHY.

Crarta 72. BuumHeHHS  3HA4YHOIO
[IPaBOYMHY Ta IIPAaBOYMUHY, IIOJAO SIKOIO €
3aiHTEpPECOBAHICTh, 3 MOPYIIEHHSM IMOPSIKY
OPUAHATTS pIIIEHHS 0OpO MHOro BYMHEHHS

1. 3HauHuil MpaBOYMH, MPABOYUH, ILIOIO
SKOTO € 3alHTepecOBaHICTh, BUMHEHHUHA 3
MOPYIICHHSIM TOPSIAKY NPUUHATTS PillIEHHS
Ipo HaJaHHA 3roAuM Ha KWOro BYMHEHHS,
CTBOPIOE, 3MIHIO€, TPUTTUHSE MBIJIBHI MpaBa
Ta OO0OB’SI3KM aKI[IOHEPHOTO TOBApPUCTBA
JUIIe 'y pa3i  TONajbIIOro  CXBaJICHHS
MPaBOYMHY  TOBApPUCTBOM y  TOPSIKY,
BCTAHOBJICHOMY JIJISl IPUAHSTTS PIillIeHHS TIPO
HaJlaHHS 3TOJIM Ha HOTO BUNHEHHSI.

2. Tlopmampmie cXBaJIeHHS NPaBOYUHY
TOBAapUCTBOM Yy TIOPSAIKY, BCTAHOBIIEHOMY
JUIsL IPUMHSTTS pillIeHHs PO HaJaHHS 3TOAU

HAa WOro BYWHEHHS, CTBOPIOE, 3MiHIOE,
MPUTIMHSIE LMBIJIBHI TpaBa Ta OOOB’SI3KU
aKI[IOHEPHOTO  TOBApUCTBA 3  MOMEHTY

BYMHCHHA LbOI'O IIPaBOYHHY.

3.IIpaBo Ha 3BepHeHHsI [0 CYAY
HAA€ThCA HArJsA0BIH paai AT,
aKnioHepaM, fIKi Ha 1eHb MOJAHHA BUMOIH
CYKynHo € BJacHukamu 10 i Oinbie
BiICOTKIB MpoCTHX aKliii ToBapucTBa a6o
pilleHHs MNpo NOAAaHHS TMO30BY OyJ0

YXBaJICHO HA 3araJbHHX 300pax
aKuioHepiB.
Crarrs 78. HanmaHHsa akilioHEpHUM Crarrs 78. HagmaHHsS  akilioHepHUM

TOBapUCTBOM iHpopMarrii

3. ITyOniyHe akIiOHEpHE TOBapHUCTBO
3000B’s13aHe MaTH BJIACHY BeO-CTOPIHKY
B Mepexi [HTepHeT, Ha sKiil y TOPSAOKY,

TOBapUCTBOM iH(opMalrii

3. IlyOmiuHe akuiOHEpHE TOBApPHUCTBO
3000B’s3aHe MaTH BJIAacHY BeO-CTOPIHKY B
Mepexi IHTepHeT, Ha 4K y MOpPSAKY,
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HariosansHO0M0

narepiB~ Ta
PHUHKY, PO3MIIIYEThCS
iHdopmMmarris, 10 miuiarae
OTIPYITFOTHEHHIO BIIITOBITHO bi o)
3aKOHOJABCTBa, iH(opMaIlis, BU3HAUYCHA

BCTAHOBJICHOMY
KOMICIEIO 3
(dhoH0BOTO

LIHHUX

nyHktamu 1-3, 5, 6, 10, 11, 13-16
YacTMHM  mepwoi  crarti 77, Ta
iHpopMallisg,  BH3HauY€HAa  YACTHHOIO

TPETHOIO CTATTI 35 LILOrO 3aKOHY.

BCTaHOBJIeHOMY HailioHanpHOIO KOMici€ro 3
[[IHHUX TafnepiB  Ta (POHAOBOTO PUHKY,
po3MmintyeTbes  iHbOpMaIlis, 10 MiAJArae
OTIPHUITFOTHEHHIO BIIITOBITHO bi (o)
3aKOHOJaBCTBa, 1H(MoOpMallis, BHU3HAYeHA
nyHkrtamu 1-3, 5, 6, 10, 11, 13-16 yactunu
nepioi ctarti 77, Ta iHpopMarllis, BU3HaUeHa
YaCTMHOIO TPETHOIO CTATTi 35 LpbOro 3aKoHYy
Ta HACTYNHA iHdopMmaiis:

—TeKCT NMOBiIOMJIEHHS npo
CKJIMKAHHSA 3arajJibHHUX 300piB aKIiOHePiB;

—3arajbHa KijJlbKicTb akKuiii i mpas
roJiocy Ha JaTy NoBiIOMJICHHS ;

—IOKYMEHTH, SIKi PO3rJsiIaTUMYThCS
Ha 3arajJibHUX 300pax aKkUioHepiB;

NpoeKTH  pilleHb 32  NYHKTaMH
NOPSIAKY JAeHHOro. SIKIo 32 KOHKPEeTHUMHU
NYHKTAMH MOPSAKY /[A€HHOro TIpPOeKTH

pilileHb He MOTPiOHI, TO HeoOXiAHI
KOMEeHTapi  yYNOBHOBa:KeHHX  OpraHiB
TOBAapHCTBAa, IIOJA0  HeOoOXiAHOCTI  IX

NPUAHATTA. AHAJOTIYHO 3aNpONOHOBaHI
aKLNioHepaMHM MNPOEKTH PpilleHb NOBHHHI

BUKJAJAaTHCl Ha caiiTi  ToBapucTBa
IOHalBUHAIIEe Ticasi IX OTPHMAHHSA
TOBAPHCTBOM.
.hl.
KepiBHUK HOPUIUYHOTO BiAJILTY
'O «O0’ennanHs Typkot O.A.

«Camonomiu» (M. JIbBIB),

acriipanT JIOHEIIbKOr0 FOPUAMYHOTO IHCTUTYTY

MBC Ykpainu
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MIA HOTATOK
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