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Abstract: The focus of research is the eternal problem of good and evil. This
time, this dichotomy is localized in the field of criminal procedure and concerns
the correlation of the goal, on the one hand, and on the other — the means to
achieve it. In other words, the main research question is: Can Machiavellianism
be justified in the courtroom? The concept of Machiavellianism means the ap-
plication of the philosophy of "the goal justifies any means", which in the context
of criminal prosecution considers permissible the use of physical or psychological
violence against detainees, suspects, accused of the high purpose of cognizing
the truth, exposing perpetrators, saving lives, the release of hostages, etc. Alt-
hough the international community is constantly working to develop safety
mechanisms to prevent torture and ill-treatment within law enforcement agen-

cies, this truth-seeking practice appears to have moved underground and is still

used by special services in many countries.
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Introduction

Often in law enforcement practice, such questions arise, the answers
to which should be sought in the interdisciplinary plane. Thus, the sphere
of criminal proceedings requires a philosophical substantiation of the con-
cepts of justice, truth, the validity of coercion, the balance of private and
public, the proportionality of action and punishment. The "goal-means"
dichotomy in the context of discussing the problems of ontology and axi-
ology of criminal justice will also constantly become the conceptual epi-
center of scientific debates because as the famous Ukrainian philosopher
M. Popovych rightly noted, "the problem of evil for good, the problem of
victim and sacrifice have worried civilization since the time of Socrates"
(Popovych, 2015, p. 22).

Neither for the first nor the second component of the binary system
of "goal - means" there is a single view in scientific doctrine and practice.
While generally inclined to the idea that the main goal of the criminal pro-
cess is to achieve justice, we must also recognize that without clarifying the
truth and the correct application of substantive law, it is impossible to ex-
pect a fair trial. At the same time, the process of establishing the truth
itself must also be fair, and there are problems. The criminal process has
in its arsenal a number of means of repressive nature, which are extremely
necessary for the implementation of tasks, but what should be the limits
of such state coercion? In other words, is Machiavellianism permissible in
criminal proceedings? Therefore, the purpose of scientific research is to

find at least partial answers to these questions.

To achieve the research goal in the first part of the study, we will clar-
ify the prevailing ideas about the goal of the criminal process in scientific
doctrine. At the same time, we will briefly consider the conceptual posi-
tions of some Ukrainian, Polish, German and American researchers. The
second part will clarify the provisions on how to achieve the goal of crimi-
nal proceedings, the necessary resources and means. In the third part, we
will dwell in more detail on the discussion of the admissibility of "force" to
achieve the goal of the criminal process. At first glance, the answer seems
obvious, but practice shows that torture and ill-treatment as a way to
achieve a good goal of saving lives, establishing the truth in the investiga-

tion process are still used by special services in many countries.
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The Purpose of Criminal Proceedings in Scientific Doctrine

There is still no unambiguous answer to the question of what the goal
of the criminal process in science is. There are several approaches to its
definition in Ukrainian scientific doctrine. Some scholars believe that the goal
of the criminal process is to establish the truth and on this basis to make
the right decision (Lantsedova, 2021, p. 301; Simonovych, 2014, p. 268); oth-
ers see the goal in ensuring the protection of the rights and legitimate in-
terests of individuals (Shybiko, 2011, pp. 16, 19; Malyarchuk, 2009, p. 181;
Virotchenko, 2015, p. 205); others give examples of determining the main
purpose of combating crime, punishing criminals, resolving disputes, ex-
posing the guilty person and establishing the degree of his guilt and respon-
sibility (Patyuk, 2013, p. 96; Bobechko, 2017, p. 127; Kotyuk & Kotyuk,
2015, p. 163); still, others believe that it is generally inappropriate to define
one goal for the criminal process, but instead to introduce the concept of
appointing the criminal justice as an external factor that determines the
content and structure of the relevant activities and the legal field (Zhurba,
2014, p. 250). However, the views of most scholars and practitioners have
a point of intersection, which expresses the need for a clear understanding
of the goal of criminal proceedings as a factor that influences the systemic
functioning of criminal justice, allows you to understand the direction of
criminal procedure policy in the state, provides an understanding of re-
sponsibilities of state institutions authorized to carry out criminal pro-
ceedings, expect certain concrete results of their activity, make procedural
decisions, and at the same time evaluate their effectiveness. The goal of
criminal proceedings reflects the strategic direction of this type of state

activity, and the tasks — tactics of its achievement (Bobechko, 2017, p. 128).

Although such a position is logical and well-grounded, it has not been
embodied in terms of regulations. Ukrainian legislation does not contain a

rule that would determine the goal of criminal proceedings. Art. 2 of the
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current Criminal Procedure Code of Ukraine gives an understanding only
of the tasks of criminal proceedings, which include the protection of the
individual, society and the state from criminal offense, the protection of
rights, freedoms and legitimate interests of participants in criminal pro-
ceedings, as well as the insurance of quick, comprehensive and impartial

investigation and trial in order that everyone who committed a criminal
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offense was prosecuted in proportion to his guilt, no one innocent was ac-
cused or convicted, and no one was subjected to ungrounded procedural
compulsion and that an appropriate legal procedure applied to each party

to criminal proceedings (Criminal Procedure Code of Ukraine, 2013, p. 6).

The Polish scientific doctrine is dominated by a focus on "material truth"
or "material justice", which is considered to be both the goal and the fun-
damental principle of criminal proceedings. It is necessary to investigate a
retrospective event, conduct comprehensive, complete and impartial clar-
ification of all the circumstances of the case and the fair application of the
criminal law in accordance with the committed criminal offense. Thus, J.
Skorupka is convinced that the structure and organization of the criminal
process have the primary goal of implementing the rules of substantive
criminal law and are based primarily on the principles of legalism and ma-
terial truth, ensuring the effective implementation of criminal and substan-
tive law. The first of the above principles obliges law enforcement agencies
to initiate criminal proceedings when there is a reasonable suspicion of
committing a crime; and the second obliges the procedural authorities to
seek to establish the truth in the process and based on decisions made due
to true factual conclusions (Skorupka, 2010, p. 135). This interpretation of
"truth" in the Polish criminal process with the attribute of "material" sig-
nals a departure from the construction of "judicial truth" (relative truth or
procedural truth), which connects the truth of the conclusions of the sub-
ject of proof not with the facts but with their compliance with formal cri-

teria based on the procedure prescribed by law (Pikh, 2020, p. 136).

The goal of "material truth" is reflected in Paragraph 2 of Art. 2 of the
Criminal Procedure Code of Poland, according to which "all decisions
must be based on true factual conclusions." It is therefore the duty of the
procedural authorities "to make every effort, regardless of the will of the
parties, and to exhaust all available means of establishing the truth" (Pikh,
2020, p. 134). Of course, in a competitive process, the defense or even the
victim may not always be interested in establishing the material truth, so
the implementation of this goal is common to all stages of the criminal
process and addressed primarily to state institutions (police, investigation,

prosecution, court, etc.).

Justitia non novit patrem nec matrem solam veritatem spectat (justice knows
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neither father nor mother but concerns only the truth). At the same time,
there is an understanding among Polish lawyers that material truth, and at
the same time material justice, is the goal of criminal jurisdiction, but this
goal must be achieved in compliance with many other principles of crimi-
nal justice. Thus, it is not a question of the absolute nature of the principle
of material truth, as its achievement takes place in the course of a pre-trial
investigation or trial with certain procedural limitations. For example, the
exercise by the accused of the right to defense or the right to remain silent
in criminal proceedings significantly impedes the discovery of material
truth, but at the same time complies with the rules of fair justice (Chojniak,
p. 20). Finally, there is the position of denying the expediency of such in-
creased attention to the goal of "material justice". L. Chojniak gives ex-
amples of how some Polish lawyers consider it justified to abandon the goal
of material justice, because the assumption that the court may deliberately
seek to establish a false factual state, is axiologically incompatible with the
basic role and function of the judiciary (Chojniak, pp. 26-27).

The results of Yu. Pikh's research shows a similar understanding of
the goal of the criminal process, which dominates among German lawyers.
The definition of the goal of the criminal process covers the triad — mate-
rial truth, justice, legal stability. These three inseparable components are
prerequisites for resolving criminal law disputes and restoring public order.
Material truth is considered the highest goal of the criminal process (Pikh,
2019, p. 162). One of the decisions of the Federal Constitutional Court of
Germany states that the obligation to investigate the truth in criminal pro-
ceedings is rooted in the rule of law and is therefore constitutionally nec-
essary because without establishing the facts, the principle of proving the
guilt cannot be implemented. Thus, the establishment of the truth is a cen-

tral issue of the criminal process (Weflau, p. 558).

Understanding the truth as the goal of the criminal process follows

directly from its functional focus. In particular, the general function of the
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criminal process is to ensure the implementation of substantive criminal
law. To perform this function, criminal proceedings must be aimed at es-
tablishing the material truth. Only if the facts and circumstances are estab-
lished, and the law is correctly applied, substantive law can achieve the goal
(Pikh, 2019, p. 162; Stamp, p. 23).
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However, not everything is so clear. One cannot ignore the certain
skepticism of German lawyers because the establishment of the material
truth in criminal proceedings leads to the formation of the "private truth
of the judge." According to B. Schiinemann, a judge in the German state
no longer performs his role of a neutral observer and a fair appraiser. Over
time, his position in the state grew due to legal practice and decisions,
while control decreased, so we can talk about the "omnipotent position of
the German judge". Thus, completely impeccable, fair justice based on ma-

terial truth is a utopian concept (Schiinemann, p. 27).

American scientific doctrine proposes to consider the goal of the criminal
process depending on the model of the criminal process. Examining the
evolution of the criminal process, H. Packer formulated the concept of two
models, each of which has its teleological priority — Crime Control Mode! and
Due Process Model. For the former, the goal of repression of criminal behav-
ior is dominant, as the inability of law enforcement agencies to react
harshly to criminal behavior leads to the destruction of public order as an
important condition for the realization of human rights and freedoms. If
the percentage of defeats in the criminal justice system in the form of the
inability to detain and convict criminals is high, the risk of a general disre-
gard for the law increases. Then the law-abiding citizen becomes a victim
of various violations of his interests (Packer, 1964, p. 9). Instead, for the
second model, the main goal is to prevent unfounded accusations. In other
words, if the model of combating crime resembles a conveyor belt of con-
victions, then the model of due process is like a barrier to conviction
(Packer, 1964, p. 13). And although this idea has been criticized in science,
it has been supported and further developed by many scholars (Daly, 2003,
p. 6; Roach, 1999; Sorochinsky, 2009, pp. 165-167; Chng, 2010, pp. 26-27).
The model of crime control refers to yesterday's paradigm of criminal pro-
cedure, while the model of due process fights today for its existence in the
future.

Taking into account the current trends in the development of crimi-
nal justice, none of these models can be absolute, so society seeks to find a
balance between these two value systems, to find a bridge between the two
normative models that "compete for supremacy" in the criminal process.

One of the key ways to succeed in this area is to determine the binary goal
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of the criminal process, that is, material and procedural justice, where the
first means establishing the truth in the case, and the second means fol-
lowing the proper rule. The end product of this goal should be the effective
fight against crime, restoration of public order, protection of values, hu-

man rights and freedoms.
The Way to the Goal of Criminal Proceedings

Achieving the goal is impossible without the proper provision of re-
sources and means. Resource provision is constructed by various compo-
nents (normative, organizational, technical, financial, methodical, informa-
tional, involvement of human resources). The means are directly those
tools that allow the practice of procedural bodies to achieve the desired
result. Resources and means are not static. Their selection at the level of
each state is determined by certain socio-cultural conditions, the stage of
civilizational development, the vector of criminal procedural policy, the

prevailing paradigm in a particular historical context.

For many criminal justice systems, the need to establish the truth is a
priority today, but the way to it must be consistent with regulations, which
in turn must meet modern standards of respect for human dignity, respect
for fundamental and inalienable human rights and freedoms. Only in this
case can we talk about the achieved fairness of the procedural decision and

the imposed punishment.

Justice in the criminal process cannot be achieved without truth, but
the cognitive way of truth is possible without justice. The truth can be
achieved through gross violations of rights and freedoms, the leveling of
humanistic values. The question arises not only at the level of scientific
doctrine, but in the practice of law enforcement bodies: Can a good goal
of establishing the truth, restoring violated rights, resolving legal disputes,
imposing punishment and combating crime, in general, be justified not al-

ways by good means (physical or mental influence, provocations, tricks and
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deception by the procedural authorities)? In essence, it is a question of
whether Machiavellianism is permissible in criminal proceedings, for
which the dominant principle is that the goal justifies any means (Vlasenko
& Shoker, 2017, p. 71). Proponents of this concept are inclined to the fol-

lowing postulate — the statesman must do good as much as possible, and
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evil — as necessary. The enemy can be fought only in two ways: first, by law,
and second, by force (Kovalenko, 2018, p. 5). Extrapolating such a provision
from the political plane to the plane of criminal justice provides an answer
to the question: if the influence of the law is insufficient, then force is used.

The enemy in this "war" on the legal front is a crime.

If Machiavelli's followers believed that any violence could be justified
if it helped to achieve the goal as quickly as possible, their humanist oppo-
nents recognized violence as an "absolute evil" that could not be tolerated
under any circumstances. Humanists appeal to the axiological postulate:
depending on the means chosen, such a goal is formed. Therefore, noble
means determine a noble goal, immoral means lead to the achievement of
immoral goals. Thus, it is not the goal that justifies the means, but the
means that determine the morality of the goal (Pohribnyi, 2006, p. 9).

Undoubtedly, the entire system of criminal proceedings applies a cer-
tain degree of permissible repression within the limits set by law (interfer-
ence in private communication, restriction of the right to privacy, freedom
of movement, etc.). But what should these boundaries be? It seems that
this is a mobile runner, which can sometimes expand the sphere of influ-
ence of state institutions or narrow it. In recent decades, the international
community has been actively developing standards of such limits to de-
velop universal rules for a civilized world regarding fair justice, based on
the view that fairness should appear not only in the application of substan-
tive law but also in the procedural aspect. This is the factor that will dis-
tinguish the inquisitorial process from the competitive one. The procedure
itself should guarantee such an organization of obtaining information, ex-
changing arguments and making decisions so that its result can be consid-

ered fair (Skorupka, 2010, p. 138).

As a result, due process of criminal proceedings refuses to recognize
admissible evidence obtained with significant violations of the law, and
recognize the confession in the committed offense as the main proof; re-
quires a careful examination of the validity of the grounds for carrying out
procedural actions that violate the rights of the person; requires a response
to defendants' complaints of physical or psychological violence by the po-

lice, prosecutors or other special services.

The introduced doctrine of "frust of the poisonous tree”, when not only
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the primary evidence (tree) obtained with significant violations of the law
is inadmissible, but also derivative evidence (fruits), which could not be
obtained without the primary, is designed to encourage procedural author-
ities not to violate the law in carrying out procedural actions (searches, in-
spections, seizures, illegal arrests, recordings of telephone conversations,
etc.) and making procedural decisions, as their result will not have the force
of evidence in the courtroom (Geyer, 2007, p. 1). Introduced into the An-
glo-Saxon legal system, this doctrine has been successfully implemented in
the continental legal system and the judicial practice of international insti-
tutions, such as the European Court of Human Rights, in numerous deci-
sions of which ("Gefgen v. Germany", "Yalloch v. Germany", "Balytskyi v.
Ukraine", “Teixeira de Castro v. Portugal”, “Shabelnyk v. Ukraine”, etc.)
there is a reference to its main principle (Blikhar, Dufeniuk & Blikhar,

2020, p. 362).

According to J. Skorupka, the requirements of procedural justice re-
late to the method of proceedings, which should follow certain rules nec-
essary to ensure that the proceedings are fair. That is, the process should
be organized in such a way that neither party can accuse it of being a victim

of dishonest play (Skorupka, 2010, p. 140).

Therefore, the truth must be established "not at any cost". Sometimes
it may recede into the background, particularly when it comes to protect-
ing higher priority interests. Conversely, procedural justice may also recede
into the background, provided that its violation is insignificant, and the
interest in truth as a condition of material justice prevails (Pikh, 2019, p.
163). This demonstrates the limitations of the utilitarian approach in the
field of criminal procedure, according to which the supremacy of general
happiness for the majority can justify the negative consequences for the

individual.

The Way to the Truth through Force: The Shadow of the Past or Reality
Today

Beytulhikme An International Journal of Philosophy

Of course, when formulating the goal of criminal proceedings through
the categories of "truth", "justice", "due process", one should keep in mind
the "eternal imperfections" of procedural justice, as it is impossible to de-

velop such rules of procedure so that they always lead to the right result
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(Wrébel, 2019, p. 42). At the same time, it is possible to introduce strict
mechanisms to counteract gross and outright violations, which, although
potentially can bring procedural bodies closer to the truth, do so in a way
that stimulates the arbitrariness of the state. It is about torture and ill-

treatment to obtain information valuable to criminal justice.

Indeed, the demonstration of force is one of the important factors of
influence. For many years, science has convinced us that destruction and
violence are part of our natural inner motives and that society and civiliza-
tion calm these destructive impulses. However, it is rational to note that
the destructiveness of the human being far exceeds the necessary need that
exists among other beings in nature. Therefore, it is worth considering the
assumption that in fact, destructiveness is not so much a part of human
nature as human self-organization, the political apparatus designed to
maintain the social structure (Kahraman, 2018). That is why it is so difficult
to determine the permissible limits of repression of offenders because too
weak law enforcement agencies will not be able to perform their tasks of
protecting human rights and interests, as well as to ensure security. In-

stead, too strong can monopolize and abuse all power.

The origins of the practice of torture and ill-treatment in law enforce-
ment agencies dating back to ancient times, and it became most wide-
spread during the Middle Ages. Today there is a new round of their evolu-
tion in the form of the use of so-called "special interrogation techniques",
"psychological techniques", "enhanced interviewing methods" or other
similar euphemisms, which according to the criteria developed by the in-
ternational community are physical or psychological violence, torture and
ill-treatment. Such types of special techniques of influencing a person are
exposing the person, sleep deprivation, dietary manipulations, the use of
light and sound, placement in a tightly closed room (box), keeping detain-

ees in certain poses, etc.

The survey data, according to which almost half of the 2,000 Ukrain-
ians surveyed justify the use of illegal violence in some cases or against cer-
tain groups and categories of detainees, is alarming (Pogribnyi, 2006, p. 10).
Moreover, the urgency of the issue confirms the fact that many countries
still not only covertly use torture in criminal proceedings as a means of

obtaining confessions or other information about a criminal offense, but
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also firmly believe in the need for such action.

According to D. Yahunov's research, despite the UN Convention
against Torture (1984), torture and ill-treatment continue to be practiced
for various reasons. Although the special services of democratic states use
torture and inhuman treatment of their own citizens and foreigners much
less frequently than other states, democracy does not in itself preclude the
arbitrary use of torture against certain categories of persons, which is usu-
ally hidden behind the slogans of "fight against terrorism", "protection
from future terrorist attacks" and "fight against organized crime" (Ya-
hunov, 2020, p. 60). Moreover, new forms of disguise for such activities are
being devised in countries where torture and ill-treatment are officially
prohibited, but special services send detainees (suspects) to countries
where such violent practices are tolerated. In this way, information im-
portant for criminal proceedings is obtained. The so-called "torture
flights" with tacit consent also take place using the airports of democratic
European countries, which gives some researchers reasons to talk about
the involvement of these countries in the practice of torture (Eski & Eski,

2017).

In his thorough study "Malleus Maleficarum" of modern society: the
preconditions and prevalence of torture in the XXI century and the policy
of combating torture”  D. Yahunov proves that the practical possibility
of torture to "terrorists" opens a "Pandora's box", and therefore there is a
broad prospect of using torture against other "dangerous criminals”, such
as collaborators, sex offenders, members of organized crime groups, etc.
Moreover, this list is not permanent and may expand further. As a result,
the researcher concludes that the "fight against torture" in the XXI cen-
tury is a reflection of a dualistic process: an attempt to further "secure so-

ciety" with a simultaneous fiasco of such "security" (Yahunov, 2020, p. 60).

Scientists from around the world are signaling the existence of such
practices and the problems associated with them. In particular, the ques-
tion is whether a civil service agent can escape punishment through the use
of violence against a suspect for the altruistic purpose of saving a hostage's
life (Jessberger, 2005); there is a problem of lack of proper judicial and

prosecutorial control and inadmissibility of "illegal" methods of criminal
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investigation (Gonzilez-Nufiez, 2018); there is the problem of cases of ad-
missibility of official disobedience, when, despite the absolute prohibition
of torture, such "catastrophic cases" may occur, within which a special ser-
vices agent is ready to take this step and suffer legal consequences (Gross,
2007); as well as issues of implementation of the Istanbul Protocol

(Furtmayr & Frewer, 2010) and other problems.

And while in the practice of the ECtHR such techniques are undoubt-
edly strongly condemned, in the practice of the U.S. special services they
become the subject of discussion, the subject of international and national
debate. U.S. lawyers appeal to five factors that are important in determin-
ing the appropriateness and extent of such an impact on a suspect: 1) the
number of lives at real risk; 2) the immediacy and reality of the damage; 3)
the availability of other means to obtain information; 4) the level of illegal
activity of the subject; 5) the probability that the subject has the relevant
information (Yahunov, 2020, pp. 66-70). Utilitarian justifications for tor-
ture do not work in the long run, but rather undermine the legitimacy of

the state itself (Morgan, 2000).

This means that the success of Machiavellianism in the criminal pro-
cess is questionable. Achieving material justice without procedural justice
through erroneous procedures will not give the desired result of respect
and trust in the law enforcement system, the rule of law, guaranteeing the
right to a fair trial, and therefore the community of scholars and practi-
tioners must continue to search for conceptual foundations for new para-
digm activities that can repel torture and ill-treatment in the walls of of-

fices or prisons in the XXI century behind the scenes of history.
Conclusion

The study showed that science has not yet developed a single ap-
proach to determining the goal of criminal justice. The significance of such
a definition is even debated, as some scholars consider a clear definition of
the goal as a fundamental basis for the functioning of the entire criminal
justice system, while others deny the expediency of such a multiplication

of theoretical abstractions.

For lawyers who still consider it valuable from a methodological and

praxeological point of view to determine the goal of the criminal process,
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there is also a place for debate. Some see such a goal in establishing the
truth, others — in the protection of human rights and freedoms, the resto-
ration of public order, still others — in combating crime and punishing
criminals. In this context, the position of H. Packer seems appropriate,
who proposed the concept of two models of criminal procedure: the model
of combating crime and the model of due legal procedure. This approach
allows you to systematize the idea of the goal because its value constants
will follow depending on the choice of a particular model. For the first
model, it is important to effectively combat crime, including force means.
For the second, the priority is the proper procedural order, which resem-
bles a "strip of obstacles" of a legal nature for pre-trial investigation bodies,
operational units, the prosecutor's office, so as not to apply repressive
measures to an innocent person. Here, the importance of establishing the
truth may give way to the importance of following procedures and rules
that are created as legal barriers for the prosecution and opportunities for
the other party (suspect/accused) to defend themselves against the un-

founded accusation.

Taking into account the idea of the need to introduce a model of due
process of criminal proceedings, we define the goal of criminal proceedings
through binary construction — material and procedural justice, where the
first means establishing the truth in the case and the correct application of
substantive law, and the second means compliance with the proper rule,
that is, correct application of procedural law. The final product of this goal
should be trust in the criminal justice system and law enforcement agen-
cies, effective fight against crime, restoration of public order, protection

of values, human rights and freedoms.

The means used to achieve the goal can be legal or non-legal. In most
democratic states, it is not acceptable for the criminal justice system to
establish the truth at any cost. The proper procedure of the criminal pro-
cess refuses to recognize admissible evidence obtained with significant vi-
olations of the law, and to recognize the confession in the committed of-
fense as the main proof; requires a careful examination of the validity of
the grounds for carrying out procedural actions that violate the rights of
the person; requires a response to defendants' complaints of physical or

psychological violence by the police, prosecutors or other special services.
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However, the study showed that in the XXI century the tendencies of the
evolution of tortures and ill-treatment known from ancient times, intensi-
fied in the walls of law enforcement agencies, though today disguised as

special interview techniques.
References

Bobechko, N. (2017). Meta kryminalnoho provadzhennya {Goal of criminal pro-
ceedingsl. Yurydychnui visnyk, 2, 126-135.

Blikhar, M., Dufeniuk, O. & Blikhar, V. (2020). The Philosophy of the European
Court of Human Rights: Axiological Paradigm. Beytulbikme Int.J.Phil, 10 (2),
355—371.

Chojniak, L. (2013). O zasadzie prawdy materialnej w procesie karnym w $wietle

Konstytucji RP. Paristwo i Prawo, 9, 18-29.

Chng, M. (2011). Modernising the Criminal Justice Framework — The Criminal Pro-
cedure Code 2010. SAcLY , 23-57.

Criminal Procedure Code of Ukraine (2013). Date of entry into force: November

19, 2012. English version. Council of Europe. https://rm.coe.int/16802f6016.

Daly, K. (2003). Aims of the Criminal Justice System. https://www.re-
searchgate.net/publication/29451914 .

Eski, S. & Eski, Y. (2017). Dutch tolerance of torture? CIA extraordinary rendition
flights in the Netherlands. Palgrave Communications,

https://doi.org/10.1057/palcomms.2017.84.

Furtmayr, H. & Frewer, A. (2010). Documentation of torture and the Istanbul Pro-
tocol: applied medical ethics. Medicine, Health Care, and Philosophy, 13(3), 279~
286.

Florian Jessberger, Bad Torture - Good Torture? What International Criminal
Lawyers May Learn from the Recent Trial of Police Officers in Germany,
Journal of International Criminal Justice, Volume 3, Issue 5, November 2005,

Pages 1059-1073, https://doi.org/10.1093/jicj/mgio76

Gross, O. (2007). Torture and an Ethics of Responsibility. Law, culture and the bu-
manities, 3(1), 35-54.

Gonziélez-Nufez, D. (2018). The widespread use of torture in Mexico and its im-
pacts on the rule of law. The International fournal of Human Rights, 22(10), 1335-

1354.

Beytulhikme 11 (4) 2021


https://doi.org/10.1093/jicj/mqi076

Balance of 'Goal-Means' in the System of Criminal Procedure or Can a Good Goal Justify...? 1815

Geyer, F. (2007). Fruit of the Poisonous Tree. Member States’ Indirect Use of Ex-
traordinary Rendition and the EU Counter-Terrorism Strategy.
https://www.files.ethz.ch/isn/31280/263_Fruit%200{%20the%20Poison-
ous%20Tree.pdf.

Zhurba, A. (2014). Meta kryminalnoho sudochynstva: teoretychni problemy zmistu
[Goal of criminal jurisdiction: theoretical problems of content}. Naukovy:

visnyk Uzbhorodskobo natsionalnobo universytetu, 25, 248-250.

Kahraman, O. E. (z018). Destructiveness: An Inner Drive of the Human Nature or

a Fact of the Social Structure? Beytulbikme Int.f.Phil, 8 (1), 119-129.

Kotyuk, I. & Kotyuk, O. (2015). Meta yak filosofsko-prahmatychnyi oriyentyr
kryminalnoho provadzhennya [{Goal as philosophical and pragmatic guide of
criminal proceedingsl. Yurydychnyi chasopys Natsionalnoyi akademiyi vnutrish-
nikh sprav, 2, 160-171.

Kovalenko, Ye. (2018). U kruhoobihu dobra i zla: upravlinske mystetstvo Nicolo
Machiavelli [In the cycle of good and evil: Managerial art of Nicolo Machia-

vellil. Kultura i suchasnist, 2, 3-10.

Lantsedova, Yu. (2021). Osnovni protyurichya mizh pryntsypom zmahalnosti ta
vstanovlennyam obyektyvnoyi istyny u kryminalnomu provadzhenni [Main
contradictions between the principle of competition and establishment of the
objective truth in criminal proceedingslOcHoBHI mnpoTHpidya Mix
NPUHLMIOM 3MarajbHOCTI Ta BCTAHOBJEHHSAM O6’€KTHBHOI ICTHHH y
KpUMiHa/IbHOMY NPOBa/KeHHi. Suchasne pravo v epokbu sotsialnykh zmin. Ter-

nopil: Vektor.

Malyarchuk, T. (2009). Pro osnovni napryamy optymizatsiyi norm Kryminalno-
protsesualnoho kodeksu Ukrayiny [On main trends of optimizing the norms
of Criminal Procedure Code of Ukrainel. Pidpryyemnytstvo, bospodarstvo i

pravo, 12, 180-183.

Morgan, R. (2000). The utilitarian justification of torture: Denial, desert and dis-

Beytulhikme An International Journal of Philosophy

information. Punishment & Society, 2(2), 181-196.

Packer, H. (1964). Two Models of the Criminal Process. University of Pennsylvania
Law Review, 113 (1), 1-68.

Patyuk, S. (2013). Zavdannya kryminalnoho provadzhennya Ukrayiny [Tasks of
criminal proceedings of Ukrainel. Naukovyi visnyk Natsionalnoyi akademiyi vnu-

trishnikh sprav, 1, 95-101.

Beytulhikme 11 (4) 2021 ) 4



1816

>~
=
=¥
(<]
v
(=)
—
o
-=
Ay
S
o
—
<
=
~
=
o
—_
—
<
=
=]
ol
=
<
=
=
[¥]
=
=
=
=
<
(5]
g
=4
ol
=
—
=
=
>~
(5]
m

Viacheslav Blikhar & Oksana Dufeniuk & Mariia Blikhar

Pikh, Yu. (2020). Zasada vstanovlennya materialnoyi pravdy (istyny) u svitli reform
kryminalnoho protsesualnoho zakonodavstva respubliky Polshchi {Principle
of establishment of material truth in the light of reforms of criminal proce-
dural legislation of republic of Poland]. Visnyk Lvivskobo universytetu, 71, 132-
146.

Pikh, Yu. (2019). Materialna istyna yak meta ta zasada kryminalnoho prova-
dzhennya federatyvnboyi respubliky Nimechyny [Material truth as goal and
principle of criminal proceedings of Federal Republic of Germany}l. Visnyk

Lvivskobo universytetu, 69, 161-172.

Pohribnyi, 0. (2006). Problema spivvidnoshennya tsilei i zasobiv u pravookhoronnii
diyalnosti: sotsioloho-pravovyi analiz [Prplem of correlation of goals and
means in law-enforcement activity: sociological and legal analysis}. Visnyk
Kbharkivskoho natsionalnobo universytetu vnutrishnikh sprav, 33, 8-12.

Popovych, M. (2015). Vlada i moral [Power and moralityl. Visnyk NAN Ukrayiny, s,
22-24.

Roach, K. (1999). Four Models of the Criminal Process. ¥. Crim. L. & Criminology,
89, 671-716.

Simonovych, D. (2014). Meta ta zavdannya kryminalnoho provadzhennya [Goal and
objectives of crimina;l proceedingsl. Naukovyi visnyk Uzbhorodskobo natsional-
nobo universytetu, 29 (2: 3), 265-269.

Skorupka, J. (2010). Ewolucja paradygmatu procesu karnego. Wrocfawsko-Lwowskie
Zeszyty Prawnicze, 1, 129-160.

Stamp, F. (1998). Die Wahrheit im Strafverfahren. Baden-Baden: Nomos Ver-
lagsgesellschaft.

Schiinemann, B. (2015). Die Wahrheitsfindung durch den Richter im Strafverfah-
ren. Grundlagenseminar iiber die Soziologie und Psychologie des Strafver-
fahrens. Miinchen.

Sorochinsky, M. (2009). Prosecuting Torturers, Protecting "Child Molesters": To-
ward a Power Balance Model of Criminal Process for International Human
Rights Law. Michigan Journal of International Law, 31, 157-229.

Shybiko, V. (zo11). Shchodo pryznachennya i zavdan kryminalnoho sudochynstva
Ukrayiny {On assigning and objectives of criminal jurisdiction of Ukraine}.

Visnyk Kuyivskobo natsionalnobo universytetu imeni Tarasa Shevchenka, 83, 16-19.

Beytulhikme 11 (4) 2021


http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?Z21ID=&I21DBN=UJRN&P21DBN=UJRN&S21STN=1&S21REF=10&S21FMT=JUU_all&C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=IJ=&S21COLORTERMS=1&S21STR=%D0%9628852:%D0%AE
http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?Z21ID=&I21DBN=UJRN&P21DBN=UJRN&S21STN=1&S21REF=10&S21FMT=JUU_all&C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=IJ=&S21COLORTERMS=1&S21STR=%D0%9628852:%D0%AE
https://scholar.google.com/scholar?q=author:%27Jerzy%20Skorupka%27
https://wuwr.pl/wlzp/issue/view/524
https://wuwr.pl/wlzp/issue/view/524
https://wuwr.pl/wlzp/issue/view/524

Balance of 'Goal-Means' in the System of Criminal Procedure or Can a Good Goal Justify...?

Vlasenko, Yu. & Shoker, R. (2017). Fenomen makiavealizmu v suchasnomu nau-
kovomu dyskursi {Machiavellianism phenomenon in modern scientific dis-

coursel. Intelekt, osobystist, tsyvilizatsiya, 14, 70-77.

Virotchenko, S. (2015). Zavdannya kryminalnoho provadzhennya [Objectives of

criminal proceedingsl. Pravo 7 suspilstvo, 5-2, 201-205.

Wefllau, E. (2014). Wahrheit und Legenden: die Debatte tiber den adversato-
rischen Strafprozess. ZIS, 11, 558-564.

Wrébel, P. (2019). Istota rzetelnego procesu karnego a sprawiedliwo$¢ procedur-

alna. Progress. Journal of Young Researchers, 6, 33-46.

Yahunov, D. (2020). «Malleus Maleficarum» suchasnoho suspilstva: peredumovy i
poshyrenist tortur u XXI stolitti ta polityka protydiyi torturam [«Malleus Ma-
leficarum» of modern society: preconditions and prevalence of torture in XXI
century and policy of counteracting torturel. Visnyk DonNU imeni Vasylya

Stusa, §8-97.

Oz Arastirmanin odak noktasi, ebedi iyilik ve kétilik sorunudur. Bu kez, bu
ikilik ceza muhakemesi alaninda lokalizedir ve bir yanda hedefin, diger yanda onu
gergeklestirmenin araglarmin korelasyonuyla ilgilidir. Bagka bir deyisle, ana
arastirma sorusu sudur: Makyavelizm mahkeme salonunda hakls ¢ikarilabilir mi?
Makyavelizm kavrami, cezai kovusturma baglaminda, tutuklulara, siiphelilere,
gercegi bilme, failleri agia ¢ikarma, hayat kurtarma, rehinelerin serbest birakil-
masi, vb. kimselere kars: fiziksel veya psikolojik siddetin kullanilmasina izin ver-
ildigini diisiinen "amag herhangi bir aract hakli ¢ikarir" felsefesinin uygulanmas:
anlamina gelir. Uluslararasi toplum, kolluk kuvvetleri biinyesinde iskence ve kotii
muameleyi 6nlemek i¢in giivenlik mekanizmalar: gelistirmek i¢in siirekli olarak
calisiyor olsa da, bu hakikat arayis1 uygulamasinin yeraltina tasindigt ve bir¢ok

tilkede hala 6zel servisler tarafindan kullanildig: goriiliiyor.

Anahtar Kelimeler: Ceza siireci, ama¢ araclari, maddi adalet, usul adaleti,

gergegin tesisi.
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