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Abstract. In judicial practice, there are situations when, as of the day of the decision of the appellate court, the statute of
limitations for bringing the accused to criminal responsibility has expired, and the defense does not take the initiative to
release the person from criminal liability. Accordingly, the court in no way responds to the existence of this circumstance
and does not decide on the application (non-application) of the grounds contained in paragraph 1 of Part 2 of Article.
284 of the CPC, or another, to make a procedural decision to close the criminal proceedings. Therefore, the aim is to try
to answer the question of which of the procedural decisions, under the described conditions and circumstances, should
be made by the court: to close the criminal proceedings in connection with the release of a person from criminal liability
or a person should be released in the court of cassation from punishment? Due to the applied formal-logical method
and systematic analysis, it was found that Part 2 of Art. 284 of the CPC concerns cases of closing criminal proceedings
exclusively by the court. It was stated that in paragraph 1 of this part of the article, among the grounds for closing the
criminal proceedings, the legislator provides and “...in connection with the release of a person from criminal liability.” At
the same time, it has been proven that the right of a person to be released from criminal liability, if there are grounds for
it, judges often do not depend on their own duty to explain to a person such a right so that he can use it. It is established
that the responsibilities enshrined in Art. 285 of the CPC apply not only to courts of first instance, but also to appellate
instances. Research methods such as sampling, system-structure, induction and deduction have been used to argue that
in circumstances where a court conviction has entered into force, a person should be exempt from the court of cassation,
this is stated in Part 5 of Art. 74 of the Criminal Code of Ukraine, on the grounds provided for in Art. 49 of the Criminal
Code of Ukraine. At the same time, it is proved that the court has hindered the adoption of such a procedural decision by

the approach that the legislator laid down in the construction of paragraph 1, part 2 of Art. 284, art. 440 of the CCP

Keywords: release from punishment, appeal proceedings, cassation appeal, statute of limitations for criminal prosecution

Introduction

Various approaches have been developed in science and
judicial practice to the declared issues, but primarily, the
reason for this situation is that the current provisions of the
CPC of Ukraine [1] and the Criminal Code of Ukraine [2]
(hereinafter — the CCU) do not provide unambiguous answers.
Thus, only the court has the authority to close criminal pro-
ceedings in connection with the release of a person from
criminal liability (paragraph 1 of part 2 of article 284 of the
CPC of Ukraine) [1]. Part 2 of Article 285 of the CPC of
Ukraine [1] states that if available (which follows from the
provisions of the CPC and the Criminal Code of Ukraine) release
from criminal liability, the person is explained the right to such
release. Judges often do not make such a right of a person with
their own duty to explain to the person this right and legal
consequences in case the person uses it or, conversely, does
not use it. As a result, requests in the form of a request for
release from criminal liability are submitted before the cassation
hearing and even during it [3]. Given such realities, there is
a problem of unambiguous understanding of which of the
two procedural decisions, which follow from the existing
provisions of the current CPC [1] and the Criminal Code of
Ukraine [2], the court must take if there are established grounds:

Suggested Citation

to close criminal proceedings with the release of a person from
criminal liability or should the person be subject to release
from punishment in the court of cassation? After all, under
identical conditions, in one case, the court of cassation must
release such a person from punishment, as stated in part 5
of Article 74 of the Criminal Code of Ukraine [2], on the
grounds provided for in Article 49 of the Criminal Code of
Ukraine [2], and in otherwise — there is an opportunity for
the cassation instance to release from criminal liability and
close the criminal proceedings, as regulated in paragraph 1,
part 2 of Art. 284 of the Criminal Procedure Code of Ukraine [1].
Because Article 440 of the CPC of Ukraine [1] refers to the
closure of criminal proceedings by the court of cassation,
which obviously occurs after the verdict enters into force and the
court establishes the circumstances provided for in Article 284
of the CPC of Ukraine [1]. In this case, Yu.V. Baulin noted that
it is impossible to get rid of what has already happened [4,
p- 191-192, 194], ie from criminal liability, when the sentence
has already entered into force on the basis of the provisions
of Article 532 of the CPC of Ukraine [1]. Therefore, in such
a situation, it is illogical to make a decision on release from
criminal liability [4, p. 191-192, 194]. After all, under such
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conditions, a person is already “considered to be subject to
lawful conviction for a crime previously committed by him”,
quite correctly sums up O.P. Horokh [5, p. 271]. Therefore,
it is logical to release this person from punishment, not from
criminal liability [4, p. 194]. It should be emphasised that,
in general, the institution of exemption from criminal liability
is very controversial, which follows from the analysis of sub-
stantive and procedural law, and can be traced in scientific
discourses. Thus, the institute of exemption from criminal
liability has already been considered by O.0. Dudorov in the
plane of its constitutionality [6, p. 40-48], and Yu.V. Baulin,
among other things, criticised the approach that “through the
release of criminal liability is its differentiation” [4, p. 192]. In
the criminal procedural perspective, this institution was “in-
spected” by G. Ros in relation to the presumption of innocence,
ans he found a number of inconsistencies between them [7,
p. 232-237]. And although its conclusions were made under
the previous CCP, ie before 2012, they are, for the most part,
relevant in terms of doctrine. However, these researchers did
not analyse the current array of case law on the declared
issues, which, unfortunately, is not characterized by unity.
The generaliaed list of components of the issue crystalliaed
during the consideration in the Cassation Criminal Court of
the Supreme Court of the case No. 521/8873/18 (proceedings
No. 51-413kmo21) [3; 8], during which the judges of the First
Judicial Chamber of the Criminal Court of Cassation of the
Supreme Court, substantiating their position in the decision
of September 23, 2021 [8], transferred the criminal proceed-
ings to the Joint Chamber and invited members of the Sci-
entific Advisory Board to join the Supreme Court to join this
discussion by preparing relevant scientific conclusions [9].
In particular, it should be emphasised that in this criminal
proceeding before the cassation hearing the defense filed a
petition to the court of cassation to release the person from
criminal liability under Article 49 of the Criminal Code of
Ukraine [3; 8; 9]. It seems that the above only emphasises
the relevance of the declared problem and the practical urgency
of its solution.

Notably, attempts have already been made in the sci-
entific conclusion to present their own beliefs and arguments to
them [10]. The purpose of this publication is another attempt
to give an already detailed answer to the question of which
of the procedural decisions, under the described conditions
and circumstances, should be taken by the court: to close
criminal proceedings in connection with the release of a person
from criminal liability or a person should to be released from
punishment in the court of cassation? It is proved that in the
circumstances when the conviction of the court came into
force, the person should be subject to release from the court
of cassation from punishment, as referred to in Part 5 of Art. 74
of the Criminal Code of Ukraine, on the grounds provided
for in Art. 49 of the Criminal Code of Ukraine. At the same
time, it was stated that the approach to which the legislator
laid down in the construction of item 1 part 2 of Art. 284,
art. 440 of the CPC, so it must be adjusted.

The Right of a Person to be Released from
Criminal Liability, if There are Grounds for it,
Depends on the Obligation of the Court to Explain
to the Person this Right

It should be emphasised that only the court, among other
things, closes criminal proceedings in connection with the
release of a person from criminal liability (paragraph 1 of
Part 2 of Article 284 of the CPC of Ukraine) [1] in cases
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provided by the Law of Ukraine on Criminal Liability (Part 1
of Article 285 CPC of Ukraine) [1]. A person has the right
to have the charges against him or her tried in court as soon
as possible or to have them terminated by closing the pro-
ceedings (part 1 of Article 283 of the CPC of Ukraine) [1],
and the prosecutor is obliged to take some of the actions
listed in part 2 of Article 283 of the CPC of Ukraine as soon
as possible after notifying the person of suspicion, having, of
course, collected the relevant body of evidence and having
proper grounds.

At the same time, among the general provisions of
criminal proceedings during the release of a person from
criminal liability, part 2 of Article 285 of the CPC of Ukraine
provides clarification of the right to such release, and part 3 of
this article specifies aspects of this right and clarification [1].
However, the legislator in this article does not specify the
subjects who are endowed with the corresponding duty to
explain these provisions to the suspect, accused. However, it
seems to us that this was done to avoid overloading the text of
the CPC of Ukraine, because from Article 284 of the CPC of
Ukraine and other provisions of the CPC of Ukraine, which
regulate procedural activities, both in pre-trial investigation
and court to raise the issue of exemption from criminal liability,
if there are grounds for it, is available, both for the suspect
and the accused, both in the pre-trial investigation and in
the court stages [11, p. 64]. Moreover, cases of completion
of pre-trial investigation, inter alia, by an indictment, and
not only by a procedural decision in the form of a request for
release from criminal liability, provide a further possibility,
if identified, to release the person from criminal liability in
court.

Based on the above, it is obvious that the requirement
of the legislator to clarify the person suspected of being
charged with a criminal offense and in respect of which the
possibility of exemption from criminal liability the right to
such release (Part 2 of Article 285 CPC of Ukraine) applies
not only subjects that are authorised to conduct pre-trial in-
vestigation, but also the court of first and appellate instance,
including [11, p. 66].

Thus, summing up the analysis, we can say that the
court of first instance and the appellate court have a duty
in accordance with the provisions of Article 285 of the CPC
of Ukraine [1] to explain to a person prosecuted that at the
time of trial or appeal The statute of limitations for bringing
this person to criminal responsibility and the possibility of
such release and the right to object to the closure of criminal
proceedings on this non-rehabilitative basis have expired.
Notably, the Joint Chamber of the Criminal Court of Cassation
of the Supreme Court in its decision of 6 December 2021 in
case No. 521/8873/18 (proceedings No 51-413km221) chose
the same position, recognising the release of a person from
criminal liability in connection with the expiration of the
statute of limitations, the imperative duty of the court of first,
appellate instances [3].

Failure of the Court of Appeal (First Instance)
to Clarify the Provisions of Article 285 of the CPC of
Ukraine is a Significant Violation of the Requirements
of the Criminal Procedure Law within the Meaning of
Part 1 of Article 412 of the CPC of Ukraine

Among the list of paragraphs of Part 2 of Article 412 of the
CPC of Ukraine [1], which determines which of the violations
of criminal procedure law should be considered significant,
i.e. those “which prevented or could prevent the court to make
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a lawful and reasonable court decision”, paragraph 1 provides
what the judgment shall in any case be set aside if “If there
were grounds for the court to close the criminal proceedings,
it was not closed” [1]. In the present case, this ground for
setting aside the judgment in Case 521,/8873/18 (proceedings
51-413 kmo21) [3] should have been applied. In turn, the
joint chamber of the Criminal Court of Cassation in the deci-
sion of December 6, 2021 in the already mentioned proceed-
ings chose a slightly different position and did not take into
account the stated grounds. The Joint Chamber proceeded
only from the fact that it had established the fact of unlawful
conduct of the appellate proceedings without the participa-
tion of the accused; “The requirements of the criminal pro-
cedure law were violated, which led to the incorrect appli-
cation of the criminal law.” Part 1 of Article 438 of the CPC
of Ukraine [1] was applied to overturn a court decision [3].

It seems that along with the mentioned undoubted
violations of the requirements of the criminal procedure law,
it is also necessary to explain to the person that at the time of
the trial, based on the existing obligation of the court of first
and appellate instance, in accordance with Article 285 or the
appellate review, the statute of limitations for bringing that
person to criminal responsibility has expired. The possibility
of such release from criminal liability and its consequences
for this person are also explained. Exemption from criminal
liability is the basis for closing the criminal proceedings by
the court (paragraph 1 of part 2 of Article 284 of the CPC
of Ukraine) [1]. Therefore, the implementation of the above
actions by the court and the establishment of the court’s con-
sent to such release from criminal liability can in fact be
regarded as one of the steps towards the decision to close the
proceedings. In turn, failure of the court of first or appellate
instance to clarify the provisions of Article 285 of the CPC
of Ukraine [1] to a person, as a result of which, if there are
grounds for the court to close the criminal case, was con-
sidered a significant violation of Part 1 of Article 412 of the
CPC of Ukraine.

There is an exception to the above, when the court
decision should not be revoked, if the proceedings were not
closed if there are grounds for such closure by the court.
In the case we are considering, this is a situation when the
materials of the proceedings confirm that the suspect or ac-
cused is exempt from criminal liability, including on such
non-rehabilitative grounds, which is regulated in Article 49
of the Criminal Code of Ukraine [2] (expiration of the statute
of limitations for criminal prosecution), objected to this. As
a result, on the basis of Part 3 of Article 285 of the CPC of
Ukraine [1], pre-trial investigation and court proceedings were
conducted in full in the general order.

In the Circumstances when the Conviction of the
Court Came into Force, the Person Should be Subject
to Release in Court of Cassation from Punishment,
as Referred to in Part 5 of Art. 74 of the Criminal
Code of Ukraine, on the Grounds Provided for
in Art. 49 of the Criminal Code of Ukraine

It is worth noting that globally at the heart of this issue is the
idea of improving existing legal mechanisms to protect citizens
from violations of their rights, in particular, during criminal
proceedings, making the final decision on punishment or re-
lease. Its various aspects and components, including interna-
tional [12, p. 257-267], are constantly in the field of view

of scientists. Researchers, logically, justifiably advise to start
with criminal policy [13, p. 282-293], resorting to the im-
plementation at the level of the apparatus [14] and improv-
ing the existing individual components [15]. The aspect of
introduction of humane approaches and respect for human
dignity in special standards is also acute [16, p. 277]. We
agree with the author’s vision that a prerequisite for the de-
velopment of the latest effective means of combating criminal
offenses, among other things, is an in-depth study [17, p. 262].
After all, “now criminal law, as a means of protecting hu-
man rights and freedoms in national and international law
is characterized by imperfect adaptation to rapidly changing
social circumstances, which, accordingly, leads to problems
in their legal protection” [18, p. 248-253]. Criminal procedural
law is no exception, and when the issue concerns both of them,
namely those legislative omissions that are interdependent,
one should not hope for the unity of scientific and practical
approaches. In this regard, it should be emphasised that the
institution of exemption from criminal liability is very con-
troversial not only among practitioners but also in scientific
circles unanimity on its constitutionality [6, p. 40-48], indi-
vidualisation or differentiation, consistency with the principles
of criminal proceedings, in particular with the presumption
of innocence, etc., is also absent [7; 19; 20]. In turn, considering
the comprehensive at the dissertation level the institution of
release from punishment, O.P. Horokh also did not establish
absoluteness about him, moreover, comparing the substantive
and procedural norms, he came to the conclusion that the
legislator clearly could not solve this problem with dignity
in the current CPC. “... and the question of the possibility of
sentencing without sentencing has become even more con-
fusing” [5, p. 139], therefore recommends an illustrative ex-
ample of the wording of the article, which provides for the
adoption of a conviction without sentencing [5, p. 140].

In line with this research, it is important for the legislator
to determine the moment when a person will be prosecuted.
In particular, during the pre-trial investigation the suspicion
is formulated in the procedural document - notification of
suspicion and the person is directly informed about the suspicion
of committing a criminal offense in the manner prescribed
by the CPC of Ukraine. It is also important that at this stage
of the procedural activity there is an initial moment of bringing
a person to criminal responsibility [11, p. 65], because ac-
cording to paragraph 14 of part 1 of Article 3 of the CPC of
Ukraine under criminal prosecution should be understood
“... stage of criminal proceedings, which begins from the
moment of notifying a person of suspicion of committing a
criminal offense” [1].

This legislative wording generally follows from the Deci-
sion of the Constitutional Court of Ukraine No. 9-rp/1999 [21],
although the legislator brought it in line with other provisions
of the CPC of Ukraine in 2012 [1]. Since the said Decision
of the Constitutional Court of Ukraine was adopted under the
conditions of the then wording of the third part of Article 80
of the Constitution of Ukraine and the CPC of 1960 [22], the
current procedural decisions were analysed. And in accor-
dance with the requirements of the CPC of 1960 [22], the
initial procedural decision of the investigator, prosecutor and,
accordingly, the procedural document for criminal prosecution
was the decision to prosecute as a defendant.

From the analysis of Part 1 of Article 42 of the current
CPC of Ukraine [1] it follows that one of the cases of acquiring
the status of a suspect is to notify the person of the suspicion.



Another case of a person acquiring the status of a suspect is
drawing up a notice of suspicion, but not serving it condi-
tioned upon failure to establish the location of the person, if
measures are taken for service in the manner prescribed by
the CPC of Ukraine for service [1]. The date and time of noti-
fication of suspicion and other data in accordance with Part 4
of Article 278 of the CPC of Ukraine [1] shall be immediately
entered by the investigator, prosecutor in the Unified Register
of Pre-trial Investigations [1]. Accordingly, based on such
data entered into the Unified Register of Pre-trial Investiga-
tions, the technical possibility of generating information on
bringing a person to criminal responsibility is provided. The
current form of the certificate of criminal prosecution, ab-
sence (presence) of a criminal record or restrictions provided by
the criminal procedural legislation of Ukraine [23] is logical
and approved.

Denying the thesis that “through the release from crim-
inal liability is realised and its differentiation”, Yu.V. Baulin
quite rightly sums up that “the subject of such differentia-
tion is the legislator, who in advance, before committing a
crime, differentiates potential criminal liability for different
categories of crimes and criminals.” At the same time, the
court that decides on exemption from criminal liability “in-
dividualises the approach to determining the fate of a per-
son, as not only does not apply the scale of differentiation
of criminal liability, which laid down by the legislator, but,
on the contrary, refuses to impose legislation on this person.
restrictions for the crime committed by her “[4, p. 192].

At the same time, there are those researchers who
consider it impossible to apply exemption from criminal li-
ability of persons who have not yet been found guilty by a
court verdict of a crime [24]. Partially agreeing, I would like
to note that the “procedural steps” to such “application” may
be the completion of the pre-trial investigation by the prose-
cutor’s request to the court to release the person from crim-
inal liability. Obviously, the researcher’s approach should
also be correlated with the initial moment of bringing a per-
son to criminal responsibility and, based on this, the opportunity
to ask questions, concluding the pre-trial investigation, for
further release from criminal liability. After all, this is one of
the forms of its completion, according to Part 2 of Article 283 of
the CPC - the preparation of the prosecutor’s petition [1]. It
is also not easy to unequivocally agree with the arguments
in the legal literature that acquitting a person as an institu-
tion of criminal and, in part, criminal procedural law is not
in line with constitutional provisions, including the presump-
tion of innocence. We support those well-known researchers [4,
p- 196-1971, which by their own counterarguments level such
a concept. After all, it is necessary to proceed from the con-
ceptual and comprehensive legislative understanding of the
institution of exemption from criminal liability, which is
impossible without criminal procedural approaches. At the
same time, even considering them, one should not start from
only one of all possible and available in part 2 of Article 283
of the CPC of Ukraine [1] forms of termination of pre-trial
investigation — appeal to the court to release the person from
criminal liability 283 of the Criminal Procedure Code of
Ukraine) [1]. The analysis of judicial practice shows quan-
titatively, and the provisions of the CPC of Ukraine [1], in
turn, provide that there is a release from criminal liability of
persons convicted by a court conviction, not just those who
have not been convicted. The urgent issue is that the court
(in our case it did cassation) clearly and timely clarify when
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objectively there are grounds for release from criminal liability
and adequately, in unison with the provisions of Part 8 of
Article 284 of the CPC, Article 285 of the CPC of Ukraine [1],
reacted to its existence. Of course, opponents may point to
Article 440 of the CPC of Ukraine [1], which stipulates that
the court of cassation also has the power to overturn a con-
viction or ruling and close criminal proceedings [1]. But then
where is the place of procedural economy? Moreover, similar
powers are provided for in Article 417 of the CPC of Ukraine
for the court of appeal [1].

It should be clarified at once that we do not consider
the current situation to be acceptable, when the wording
“exemption from criminal liability” is used in legislative for-
mulations and, accordingly, in case law, in cases where the
conviction has already entered into force. It seems that this
approach is not entirely correct and does not comply with
certain provisions of the Criminal Code of Ukraine. In this
sense, more extensively resorting to doctrinal approaches,
we fully share the scientific position that it is only about
the possibility of release from punishment, as part of such
responsibility “[4, p. 198]. If the conviction of the court has en-
tered into force, the person is considered to be subject to lawful
conviction for a crime committed by him before [5, p. 271].

Continuing our consideration of the issues declared
in this matter, we agree that those researchers are quite right
when they say that “it is not necessary to talk about release
from criminal liability when it has already occurred, i.e. the
conviction has entered into force. Exemption from this real
criminal liability, in contrast to potential criminal liability
(which is already in the potential is enshrined in the sanc-
tions of criminal law, but this potential does not come true)
is not possible as such” [4, p. 194]. O.P. Horokh, who is a
well-known expert in this field, analyzing the case law of the
Supreme Court of Ukraine (decision of 27 July 2010 in the
case No. 5-2347km10) agrees with her and notes that “... if
the grounds for release from criminal liability at the time of
trial there was no case, and they arose after a considerable
period of time after the verdict of the court of first instance,
the court must release the convict from punishment on the
basis of Part 5 of Art. 74, paragraph 2, part 1 of Art. 49 of the
Criminal Code” [5, p. 271]. Moreover, the author concludes
this provision as relevant and recommends its application to
the courts of appeal of Ukraine [5, p. 289]. However, the re-
searcher did not refer to the provisions of the CPC of Ukraine
in force in this regard since 2012 and did not express his
opinion on the current situation, because the decision re-
ferred to by the scientist was made by the Supreme Court of
Ukraine provisions of the CPC of 1960 [22]. There is also no
understanding of such a word formation as “a significant pe-
riod of time after the verdict.” Very interesting and worthy
of approval in terms of the declared issues, is the introduc-
tion of the cited scientist such an approach as “the expiration
of the statute of limitations is favorable...” [5, p. 289-290].

There are more radical proposals of these and other
scientists. In particular, the members of the working group
working on the draft of the new Criminal Code of Ukraine
are inclined to transform the institution of exemption from
criminal liability into the institution of exemption from pun-
ishment [24], which does not seem to be fully consistent
with criminal proceedings at some stages. turn, on pre-trial
investigation. If there are grounds for this, this first stage,
among other things, as mentioned above, may end with a
prosecutor’s request to the court to release the person from
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criminal liability (paragraph 2 of Part 2 of Article 283 of the
CPC [1]), which is logical. The initial moment of bringing
a person to criminal responsibility in such circumstances is
available, so it is possible to initiate such an issue in the
pre-trial investigation, talking about the final release of the
court from criminal liability. However, it is not possible
to initiate the issue of release from punishment at the first
stage of the criminal process, because it is illogical. It seems
that we can talk about him only after the court has passed
a conviction. But on the other hand, the current wording of
paragraph 1 of part 2 of Article 284, Article 440 of the CPC of
Ukraine and other related articles of the CPC of Ukraine [1],
where the legislator should lay down an approach to the powers
of courts of different instances also for release from punishment
by the court of cassation.

Conclusions

Obligations enshrined in Part 8 of Article 284, Article 285 of
the CPC of Ukraine apply not only to the courts of first in-
stance, but also to the appellate instance. The person has the
right to object to the closure of criminal proceedings on the
non-rehabilitative basis of paragraph 1 of part 2 of Article 284
of the CPC of Ukraine. The execution of the above actions
by the court and the establishment by the court of the person’s

regarded as one of the steps towards the decision to close
the proceedings. In turn, failure of the court of first or ap-
pellate instance to clarify the provisions of Article 285 of
the CPC of Ukraine to a person, as a result of which “if there
were grounds for the court to close the criminal case was not
closed” within the meaning of Part 1 of Article 412 of the
CPC of Ukraine.

In the present case, the judgment should not be over-
turned by the Court of Cassation if the case file confirms
that the suspect or accused in respect of whose release was
pending due to the expiration of the statute of limitations ob-
jected. As a result, on the basis of Part 3 of Article 285 of the
CPC of Ukraine pre-trial investigation and court proceedings
were conducted in full in the general order. In circumstances
when the conviction of the court has unequivocally entered
into force, because the cassation proceedings are underway,
if there are established grounds, the court of cassation should
release such a person from punishment , as referred to in part 5
of Article 74 of the Criminal Code of Ukraine, provided by
Article 49 of the Criminal Code of Ukraine. At the same time,
the approach taken by the legislator in the construction of
paragraph 1 of part 2 of Article 284, Article 440 of the CPC
of Ukraine and other articles of the CPC of Ukraine is an obstacle
to the adoption of such a procedural decision.

consent to such release from criminal liability can in fact be

References

[1] Criminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon2.rada.gov.ua/laws/show/4651-17 /page8.

[2] Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show,/2341-14#Text.

[3] Resolution of the Joint Chamber of the Criminal Court of Cassation of the Supreme Court in case No. 521/8873/18.
(2021, December). Retrieved from https://reyestr.court.gov.ua/Review/101829954.

[4] Baulin, Yu.V. (2013). Exemption from criminal liability. Bulletin of the Association of Criminal Law of Ukraine, 1(1), 185-207.

[5] Horokh, O.P. (2019). Release from punishment and from the service of sentence under the Criminal Code of Ukraine. (Doctoral
dissertation, National University of Kyiv-Mohyla Academy, Kyiv, Ukraine).

[6] Dudorov, O. (2009). On the constitutionality of the institution of exemption from criminal liability. Journal of the National
Prosecution Academy of Ukraine, 1, 40-48.

[71 Ros, H. (2009). Closing a criminal case with the release of a person from criminal liability and the presumption of innocence.
Law of Ukraine, 10, 232-237.

[8] Judgment of the First Judicial Chamber of the Criminal Court of Cassation of the Supreme Court in case No. 521,/8873/18.
(2021, September). Retrieved from https://reyestr.court.gov.ua.

[9]1 Appeal of the judge of the Criminal Court of Cassation of the Supreme Court Vyacheslav Volodymyrovych Nastavny
in case No. 521/8873/18 (proceedings No. 51-413 kmo 21) with the registration entry number of the Supreme Court
591/0/26-21. (2021, October).

[10] Scientific Opinion of NKR Member at the Supreme Court Iryna Basysta on Issues Related to Exemption from Sentence
under Article 49, Part 5 of Article 74 of the Criminal Code of Ukraine in the case No. 521/8873/18 (proceedings
No. 51-413 kmo 21). (November, 2021).

[11] Basysta, L.V. (2022). Is the court obliged to explain to the person that at the time of the appellate review the statute of
limitations for bringing this person to criminal responsibility had expired? In Materials of scientific readings dedicated to
the memory of Professor T. Denisova (pp. 62-68). Zaporizhzhia.

[12] Shchur, B.V., & Basysta, 1.V. (2021). ECHR decision to refuse to waive the immunity of a person under article 1 of the
Protocol no. 6: Individual interpretations of the essence and consequences. Journal of the National Academy of Legal
Sciences of Ukraine, 28(3), 257-267.

[13] Shepitko, M.V. (2020). To the problem of structure and classifications of criminal policy formation. Journal of the
National Academy of Legal Sciences of Ukraine, 27(4), 282-293.

[14] Horbova, A.O., Galagan, V., Basysta, 1., Riabchynska, O., & Hayrapetyan, A. (2019). Institute of financial ombudsman:
European models of functioning and introduction in Ukraine. Journal of Legal, Ethical and Regulatory Issues, 22(2S), 1-6.

[15] Nadybska, O., Fedotova, H., Shcherbyna, S., Chornous, Yu., & Basysta, I. (2020). Children’s rights ombudsman:
Experience of Ukraine and foreign countries. Journal of Legal, Ethical and Regulatory Issues, 23(2). Retrieved from
https://www.abacademies.org/articles/childrens-rights-ombudsman-experience-of-ukraine-and-foreign-countries-9134.html.

[16] Kryklyvets, D.Ye., Kerniakevych-Tanasiichuk, Yu.V., Fidria, Yu.O., Muzychuk, K.S., & Sasko, O.1. (2021). The process of
pardoning those sentenced to life sentences and long terms of imprisonment as a criterion for increasing the liberality
of the judicial system. Journal of the National Academy of Legal Sciences of Ukraine, 28(2), 277-287.



Blahuta and Basysta

[17] Panov, M.I., Kharytonov, S.O., & Haltsova, V.V. (2021). Object of criminal offence: Modern interpretations. Journal
of the National Academy of Legal Sciences of Ukraine, 28(2), 262-269.

[18] Haltsova, V.V., Kharytonov, S.O., Khramtsov, O.M., Zhytnyi, O.0., & Vasyliev, A.A. (2021). Criminal law as a means of
protecting human rights and freedoms in the modern world. Journal of the National Academy of Legal Sciences of Ukraine,
28(3), 248-256.

[19] Kozak, O.S. (2008). Implementation of the principle of guilt in the release of a person from criminal liability. Our Law, 2,
59-65.

[20] Nazymko, Ye.S. (2011). Socially dangerous act and the institution of release from criminal liability: Current issues of
relations. Bulletin of Luhansk State University of Internal Affairs named after E. Didorenko, 2, 115-123.

[21] Decision of the Constitutional Court of Ukraine in the case on the constitutional petition of the Ministry of Internal
Affairs of Ukraine regarding the official interpretation of the provisions of Part 3 of Article 80 of the Constitution of
Ukraine (case of parliamentary immunity) case No. 1-15/99. (1999, October). Retrieved from https://zakon.rada.gov.ua/
laws/show/v009p710-99+#Text.

[22] Criminal Procedure Code of Ukraine. (2007). Kyiv: Palivoda A.V.

[23] Certificate of criminal prosecution, absence (presence) of a criminal record or restrictions provided by the criminal procedure
legislation of Ukraine. (n.d.). Retrieved from https://my.gov.ua/info/service/bydepartment-1531/4565/details.

[24] Horokh, O.P. (2021). Exemption from punishment under the draft of the new Criminal Code of Ukraine. Scientific Notes
of the National University “Kyiv-Mohyla Academy”. Legal Sciences, 8, 3-15.

CnUCOK BUKOPUCTAHUX AXKepen

[1] KpuminaipHUI npolecyayibHUN KofeKe YKpainu: odin. Teker Big 13.04.2012 p. URL: http://zakon2.rada.gov.ua/laws/
show/4651-17/page8 (naTta 3BepHeHHs: 04.02.2022).

[2] KpuminampHuii kofeke Ykpainu: odin. TekeT Big 05.04.2001 p. URL: https://zakon.rada.gov.ua/laws/show,/2341-14#Text
(marta 3BepHeHH:: 04.02.2022).

[3] INocranoBa o6’ennaHoi majatu KacarifiHoro kpuMmiHaiabHOro cyny BepxosHoro Cyay Big 06.12.2021 p. y cmnpasi
No 521/8873/18 (mpoBamxenHsa Ne 51-413xkmo21). URL: https://reyestr.court.gov.ua/Review/101829954 (nara
3BepHeHH:A 04.02.2022).

[4] Bayniu FO.B. 3BinibHEeHHA Bif KpUMiHaJIbHOI BiANOBiAaNbHOCTI. BicHUK Acoyiayii KpuMiHabHO20 npasda Ykpainu. 2013.
No 1(1). C. 185-207.

[5] Topox O.I1. 3BisIbHEHHA BiJl MOKapaHHA Ta MOro Bi0yBaHHSA 3a KpUMiHaJIBHUM IIPaBOM YKpaiHU: OAUC. ... JOKT. IOPU/.
Hayk: 12.00.08 / HauionasnpHuii yHiBepcurteT «KueBo-MorusHcepka akajiemisn». Kuis, 2019. 674 c.

[6] Odynmopos O. I[Ipo KOHCTUTYLiHHICTh iHCTUTYTY 3BiJIbHEHHA BiJl KpUMiHaJIbHOI BifoBifasbHOCTi. BicHuk HayioHatbHOT
akademii npokypamypu YkpaiHu. 2009. Bum. 1. C. 40-48.

[7] Pocsw I'. 3akpuTTA KpUMiHa/JIBHOI CIIpaBU 3i 3BiJIbHEHHAM 0OCOOM Bif KpHMMiHaJIbHOI BifIIOBiJaJBHOCTI Ta Mpe3yMIILis
HeBuHYyBatocTi. Ilpago Ykpainu. 2009. Bum. 10. C. 232-237.

[8] VYxBana Ilepmoi cymoBoi manatu KacarmifiHoro kpuminasbHoro cyny Bepxosuoro Cygmy Big 23.09.2021 p. y cmpasi
No 521/8873/18 (npoBamxenus No 51-413kmo21). URL: https://reyestr.court.gov.ua (naTa 3BepHeHHs 4.02.2022).

[9] 3Bepnennsa cygai KacaniifiHoro kpumiHajibHOTO cyny y ckiadi BepxoBHoro Cyny BsuecnaBa BosiogmmupoBuua
HacraBHoro y cnpasi No 521/8873/18 (mpoBamxenHa No 51-413 xmo 21) i3 peecTpalilHUM BXiJHUM HOMEpPOM
BepxosHoro Cyay 591/0/26-21 Big 25.10.2021.

[10] HaykoBuii BucHoBoK uieHa HKP npu BepxoBHomy Cynai IpuHu Bacucroi 3 nmuTaHb, NOB’s3aHUX 3i 3BiJIbBHEHHAM Bif
MpH3HAYeHOr 0 NOKapaHHsA Ha mificTasi craTTi 49, yactunu 5 crarti 74 KK Ykpainu (Ha BUKOHAHHS 3BepHEHHS BiJl cyaai
KacauiiiHoro kpumiHajibHOro cyAy y ckiani BepxoBHoro Cyny BsuecnaBa Bosogumuposuua HacraBHoro y crpasi
Ne 521/8873/18 (npoBamxeHHs Ne 51-413 kMo 21) Big 22.11.2021 p.

[11] Bacucra I.B. Yu 3000B’A3aHUi cyq po3’ACHUTH 0cobi Te, [0 HA MOMEHT aNesIALilHOTO0 po3rJIAAY 3aKiHUWINCh CTPOKU
JAaBHOCTI NPUTATHEHHA Li€l 0cobu A0 KpUMiHAJIbHOI BiAMoOBigaspHOCTI? 30ipHUK MaTepiajiiB HayKOBUX 4YMTaHb,
npucBsAYeHux nam’ati npodecopa T.A. JleHncooi. 3anopixoks, 2022. C. 62-68.

[12] Shchur B.V., Basysta, .V. ECHR decision to refuse to waive the immunity of a person under article 1 of the Protocol
no. 6: Individual interpretations of the essence and consequences. Journal of the National Academy of Legal Sciences of
Ukraine. 2021. Vol. 28, No. 3. P. 257-267.

[13] Shepitko M.V. To the problem of structure and classifications of criminal policy formation. Journal of the National Academy
of Legal Sciences of Ukraine. 2020. Vol. 27, No. 4. P. 282-293.

[14] Institute of financial ombudsman: European models of functioning and introduction in Ukraine / A.O. Horbova et al. Journal
of Legal, Ethical and Regulatory Issues. 2019. Vol. 22, No. 2S. P. 1-6.

[15] Children’s rights ombudsman: Experience of Ukraine and foreign countries / O. Nadybska et al. Journal of Legal, Ethical
and Regulatory Issues. 2020. Vol. 23, No. 2. URL: https://www.abacademies.org/articles/childrens-rights-ombudsman-
experience-of-ukraine-and-foreign-countries-9134.html (accessed date: 04.02.2022).

[16] The process of pardoning those sentenced to life sentences and long terms of imprisonment as a criterion for increasing
the liberality of the judicial system / D.Ye. Kryklyvets et al. Journal of the National Academy of Legal Sciences of Ukraine.
2021. Vol. 28, No. 2. P. 277-287.

[17] Panov M.I., Kharytonov S.O., Haltsova V.V. Object of criminal offence: Modern interpretations. Journal of the National
Academy of Legal Sciences of Ukraine. 2021. Vol. 28, No. 2. P. 262-269.

27



28

Some Problems of Making a Procedural Decision to Close Criminal Proceedings in...

[18] Criminal law as a means of protecting human rights and freedoms in the modern world / V.V. Haltsova et al. Journal of the
National Academy of Legal Sciences of Ukraine. 2021. Vol. 28, No. 3. P. 248-256.

[19] Kozak O.C. Peasizarnia npuHIuny BUHHOCTI JiSHHA IPU 3BUJIbHEHHI 0cOOM Bif KpuMiHaJIbHOI BifnoBigaapHOCTi. Hawe
npaso. 2008. Bum. 2. C. 59-65.

[20] Hasumxo €.C. CycrinbHo HeGe3neuHe JisHHA Ta iHCTUTYT 3BiJIbHEHHA 0COOH Bifi KPUMiHAJIBHOI BiINOBiJaJIbHOCTI: aKTyaJIbHi
MUTaHHSA CHiBBiAHOIIEHHS. BicHuk JIy2aHcbkozo 0epicasHoeo yHisepcumenty @HympiwHix cnpae imeni E.O. Jfidoperxa. 2011.
Bum. 2. C. 115-123.

[21] Pimennsa KonctutyniiiHoro Cyay YKpaiHU y cIpaBi 3a KOHCTUTYI[iIHMM NOJAaHHAM MiHicTepcTBa BHYTPIIIHIX clipaB
VkpaiHu mono odiliiHOro TJyMadeHHs MOJIOXeHb YacTWHHU TpeTholi craTTi 80 KoHcrutyunii Ykpainu (cmpaBa mpo
JemyTaTChbKy HeJJOTOPKaHHiCcTh) Bix 27.10 1999 p., cnpasa Ne 1-15/99. URL: https://zakon.rada.gov.ua/laws/show/
v009p710-99#Text (nata 3BepHeHHs: 04.02.2022).

[22] KpuminanpHO-ipoLiecyasibHui koaekce Ykpainu. Kuis: [Tamusoga A.B., 2007. 200 c.

[23] doBigka mpo mpuTATrHeHHsA OO KpUMiHaJIbHOI BiANOBifgasibHOCTI, BificyTHiCcTh (HasBHiCTh) cyauMocTi abo obMmexeHb,
nepe0avYeHNX KpUMiHAJIBHO-IIPOIECyaIbHUM 3aKOHoAaBcTBoM Ykpainu. URL: https://my.gov.ua/info/service/bydepart-
ment-1531/4565/details (nata 3BepHeHHA 05.02.2022).

[24] Topox O.I1. 3BiIbHEHHA BiJl MOKapaHHA 3a NMPOEKTOM HoBoro KpuminanbHOro komekcy Ykpainu. Haykoei 3anucku
HaYKMA. FOpuduuni Hayku. 2021. T. 8. C. 3-15.

OKpemi npobAaeMU NPUUHATTA NPOLLECYaAbHOro pilLeHHA NPO 3aKPUTTA
KPUMiHAAbHOIO NPOBaAXXEHHA Y 3B’A3KY 31 3BiAbHEHHAM 0Cc06M Bip,
KPUMiHaAbHOI BiANOBIAAAbHOCTI

PomaH IropoBuu baaryta, IpyuHa BoropumupisHa bacucrta

A\bBIBCbKMI AePXaBHUIM YHIBEPCUTET BHYTPILLHIX cnpaB
79007, ByA. TopopoLubka, 26, M. AbBiB, YKpaiHa

AHoTania. Y cyoBiii npakTuli HasBHI CUTYyaLii, KOJIM CTAHOM Ha IeHb YXBaJIEHH:A PillleHHA CyOM amneJsiALiiHol iHcTaHil
BXXe 3aKiHYMBCs CTPOK aBHOCTI MPUTATHEHHA 0OBHHYBaueHOIo A0 KPHMMiHaJIbHOI BiATIOBiAAJIBHOCTI, @ CTOPOHA 3aXUCTy
He BUCTYIIAE 3 iHiI[iaTHBOIO IIPO 3BiJIbHEHHA 0cO6U Bil KpUMiHaJIBHOI BiANIOBigaabHOCTI. BiiMoBiAHO ¥ Cy A XKOJHUM YHHOM
Ha icHyBaHHS I1i€l 00CTaBMHU TEX He pearye Ta He BUPIIIye TUTAHHA PO 3aCTOCyBaHH:A (He 3aCTOCYBaHHs) MiACTaBH, L0
MicTuthbea B 1. 1 4. 2 cr. 284 KIIK, 4u iHIIOY, AJIA IPUMHATTSA [IPOLeCyaIbHOrO PillleHHA NPO 3aKPUTTSA KPUMiHAJIBHOTO
npoBakeHHA. ToMy U1 mocTaBJIeHo 3a MeTy cipoOyBaTU AT BiANIOBiAb Ha 3alIUTaHHSA [O0 TOr0, KOTPE i3 IpoIecyaIbHUX
pilieHs, 3a onucaHUX yMOB i 06CTaBHH, IOBUHHO OyTU NMPUHHATE CyJOM: IIPO 3aKPUTTSA KPUMiHAJIBHOTO MIPOBAKEHHS
y 3B’A3KY 3i 3BiJIbHEHHAM ocoOu BiJi KpHUMiHaJIbHOI BifIIOBigasIbHOCTI 4M ocoba Masia O6u HifyiAratu 3BiJIbHEHHIO B
cyAi KacamifiHoi iHCTaHIlil Bif MokapaHHA? 3aBASKM 3aCTOCOBAaHOMY (OpPMaJbHO-JIOTiYHOMY METOAY Ta CHCTEMHOTrO
aHaUTi3y, 3’ACc0BaHO, 0 4. 2 cT. 284 KIIK cTOCyeThCA BUNAJIKIB 3aKPUTTA KPUMiHAJIBHOTO IPOBAKEHH BUKJIIOYHO CY/IOM.
KoncraToBano, 1o y 1. 1 1ji€il yactuHM cTaTTi, cepeq miAcTaB qJiA 3aKPUTTSA KPUMIHAIBHOTO [IPOBAKEHHS, 3aKOHOAABL[EM
nepenbavueHo # «...y 3B’sI3KY 3i 3BiJIbHEHHsAM 0CO0M BiJi KpUMiHaJIbHOI BiJiOBifaspHOCTI». BogHoUuac noBeneHo, mio
npaBo ocobu GyTH 3BiJIbHEHOIO Bifj KpMMiHa/JIbHOI BiANOBiAaIbHOCTI, 3a HAABHOCTi A0 IIbOTO MiJICTaB, CYAJi HepiJiko He
y3aJIeXHIOITh i3 BJIACHUM 000B’A3KOM po3’ACHUTU 0c00i Take IIpaBo, 106 BOHA MOIJia HUM CKOpHCTaTucA. BctaHoBeHo,
0 000B’A3KH, 3akpimieHi y cT. 285 KIIK cTocyoThcA He Jiuile CyAdiB mepimoi, a ! anesAniiiHo1 iHcraHnil. Taki MeToau
JOCTiKeHHdA, AK BUOipKa, CUCTEeMHO-CTPYKTYPHUM, iHAYKLiA Ta AedyKiia Oy BUKOPHCTaHI IiJi 4ac HaBeJeHHA Ta
Bi[ICTOIOBAaHHA apryMeHTiB 00 TOro, [0 3a 06CTaBHH, KOJIM OOBUHYBAaJIbHUI BUPOK cyAy HabpaB 3aKOHHOI cuJiy, ocoba
MaJia 6u mifjiaraTtyl 3BiJIbHEHHIO B Cy/Ii KacalilfiHo1 iHCcTaHMi1 Biff mokapaHHA, fK Npo e fiaeTsesa y 4. 5 cT. 74 KK Ykpainy,
Ha mifcTaBax, nepeabauenux cT. 49 KK Ykpainu. BogHouac, JoBeAeHo, [0 Ha 3aBafli IPUNMHATTS TaKOT0 IIPoliecyajibHOro
pillleHHs CyZIoM € TOH MiXif, AKWI 3aKOHOAAaBellb 3aKJIaB y KOHCTPYKIilo 1. 1 4. 2 cT. 284, cT. 440 KIIK

KJt10490Bi cJ10Ba: 3BijIbHEHHS BiJ TOKapaHHS, aneJisiiiiHe poBaPKeHHs, KacalliliHe OCKapXKeHHs, CTPOK JaBHOCTI IPUTATHEHHS
10 KpUMiHaJIBHOI BinoBifaspHOCTI



