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Abstract. The article is devoted to the study of the essence and content of administrative coercion in the field of taxes
and fees. The subject of the study is the regulations of the current legislation and the legislation of the European Union
governing public relations arising from the implementation of administrative coercion in the field of taxes and fees
on individuals and legal entities conditioned upon violations of tax legislation of Ukraine. practice. The research was
performed in accordance with the methodology of complex systematic analysis of legal phenomena using special methods
of legal science: formal-legal, historical-legal and comparative-legal. In effective legal regulation, which ensures the
balance of public and private interests in the field of taxes and fees, administrative coercion should be ancillary in nature
and used in cases where the legal regulation exhausts other methods of regulatory influence used in the fiscal function of
taxation. The regulatory function of administrative coercion in the legal regulation in the field of taxes and fees and its
relationship with the fiscal function of taxation, considering the complexity of their implementation. Ways to ensure the
effectiveness of administrative coercion in the mechanism of legal regulation of taxation are considered. A comprehensive
system of measures of administrative coercion for violations of tax legislation to ensure their balanced application, in
particular based on identifying problems of implementation in law enforcement administrative and judicial practice.
New approaches to the concept of administrative process of implementation of measures of administrative coercion for
violation of tax legislation, and certain types of administrative process are substantiated. A model of complex reform of
the system of administrative coercion in the mechanism of legal regulation of taxation with unification of approaches to
reform in the system of administrative and legal regulation is proposed
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Introduction

Modern conditions related to external challenges and threats,
and the dynamic development of technology in the financial
sector necessitate finding and developing optimal and effective
ways to achieve financial stability and financial security of
the state, in particular in the regulation of tax relations.
Administrative coercion should be used in the mechanism of
legal regulation in the field of taxes and fees in such a way
as to ensure the proper functioning and balance of interests
in favour of public authorities and taxpayers. To this end, it
is necessary to define the function of administrative coercion
in the field of taxation as exclusively regulatory, used to prevent
violations of tax legislation.

The existing system of measures of administrative
coercion has shown inefficiency, which is indicated in the
National Economic Strategy for the period up to 2030 for stra-
tegic goal 1 “Ensuring the sustainability of public finances
and improving sovereign ratings” [1]. To make administra-
tive coercion more perfect, it is necessary to guarantee the
certainty and stability of tax legislation, create a transparent
system of tax administration, introduce tax compliance and
a risk-oriented approach to tax control. Measures of admin-
istrative coercion for violation of tax legislation require sys-
tematic revision in the context of the last two trends of eco-
nomic reform: liberalisation of state coercion and increase
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the effectiveness of administrative and legal influence on
participants in tax relations to prevent violations of tax leg-
islation.

To ensure organisational and legal guarantees of the
legal status of persons subject to measures of administrative
coercion for violation of tax legislation, to limit the discretion
of subjects of administrative jurisdiction, which may lead
to arbitrariness in the application of measures of adminis-
trative coercion in the field of taxes and fees, freedoms and
legitimate interests of taxpayers and others, considerable
attention should be paid to the development of the adminis-
trative process in the field of taxes and fees as a procedural
procedure and forms that ensure proper implementation and
protection of taxpayers, tax agents and other financial market
organisations in relations with tax authorities .

The National Economic Strategy for the period up to
2030 sets the task of expanding the number of real taxpayers
and directly links property interests with the size and methods of
withdrawing from the budget part of the income of individuals
and legal entities [1]. The attitude of the state to taxpayers is
changing. Therefore, shortcomings in tax legislation that are
directly related to the violation of the rights and freedoms of
citizens must be eliminated. Administrative coercion should
be applied to the legal regulation of taxes and fees to balance
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the interests of public authorities and taxpayers. This necessitates
theoretical and legal research, which should be further analysed
based on the results of practical law enforcement.

The study of administrative coercion in the context
of administrative and tax law was carried out by scientists:
O. Baik [2], L. Bila, S. Kivalov [3], D. Doroshenko [4],
O. Ivanyshyna, A. Prokopenko, Yu. Panura [5], M. Kovaliv,
I. Krasnytskyi [6], Yu. Nazar [7], O. Ostapenko [8], V. Rarytska [9],
N. Skliar [10], M. Berenson [11], A. Monayenko [12] and
O. Mamaluy [13]. Implementation of the Association Agreement
between Ukraine, on the one hand, and the European Union,
the European Atomic Energy Community and their Member
States, on the other hand, in the context of adapting tax legisla-
tion requires research on the effectiveness of legal regulations
governing administrative coercion in taxes and fees [14].
Considering the peculiarity of the field of research, the
methods are based on the principles of theoretical and prac-
tical activities of the subjects of tax relations, proposed by
O. Baikom [2, p. 85].

The purpose of the article is to study administrative
coercion in the field of taxes and fees.

Administrative Coercion in the Field
of Taxes and Fees

Administrative and legal coercion in the field of taxes and
fees — the type and extent of which are established by law,
applied in procedural forms, meets the principles and essence
of law, enshrines the rights and freedoms of individuals and
legal entities in the tax sphere. The mechanism of legal
regulation of taxation distinguishes its own regulation and
coercion. Regulation in the field of taxes and fees is exclusively
sectoral, manifested in the establishment of tax law in the
regulatory norms of tax law. These norms are implemented in
the Tax Code of Ukraine, on the basis of which tax relations
arise, change and terminate [15]. Such a system of elements of
the regulatory influence of the mechanism of legal regulation
of taxation allows ensuring the implementation of the fiscal
function of the state.

Coercion should be interdisciplinary and expressed
in the maintenance of tax law by protective norms only
in those areas of law where their own tort. According to
D. Doroshenko, intersectoral means that methods and
knowledge of various branch legal sciences are used, among
which the leading place is occupied by financial law [4, p. 373].

Protective norms should be within the institutions
of administrative, criminal, civil, disciplinary and material
responsibility. They are implemented in acts of protection
value: the Code of Ukraine on Administrative Offenses and
the Criminal Code of Ukraine, on the basis of which arise,
change, terminate protective jurisdictional relations [16; 17].

The regulatory function should be the only main
function of administrative coercion in the mechanism of
legal regulation of taxation, as the implementation of the
fiscal function must be ensured by other elements of this
mechanism. The regulatory function of administrative coercion
determines the objectives of legislation on administrative
offenses: protection of human and civil rights and freedoms,
legitimate interests of society and the state from administrative
offenses, protection of public authority, public order, morality,
health, property, environment, ensuring defense and security
of the state, prevention of administrative offenses. These tasks

define a set of measures of administrative coercion common
to all areas of application of the institute of administrative
responsibility. O. Ostapenko noted that the achievement of these
tasks is the main purpose of the emergence and development
of legal relations in connection with administrative liability,
within which the system of necessary measures of administrative
coercion is applied [8, p. 32].

The regulatory function of administrative coercion in
the mechanism of legal regulation of taxation can be effec-
tively implemented within the institution of administrative
responsibility. Otherwise, it is possible to replace the fiscal
function, the implementation of which allows the establish-
ment of public funds at the expense of private funds through
tax burdens and which characterises tax regulation and tax
administration in the narrow sense, but not coercion in taxes
and fees as long as provides a general level of taxation. If the
general level of taxation is exceeded, along with the fiscal
function of the tax, the regulatory function begins to manifest
itself with the threat of transition from the system of tax
regulation and administration in the narrow sense to the sys-
tem of actual but not legalised coercion in taxes and fees.
It is advisable to prevent the transition from acceptable or
justified risk of tax influence to uncontrolled suppression of
economic activity conditioned upon the undermining of the
tax base and regulatory function due to the loss of controlled
influence.

The legal regulation of state coercive measures in the
field of taxes and fees outside the legal institutions of legal
responsibility leads to a negative result. The task of law is to
prevent and end conflicts, to settle disputes, to restore violated
rights, to stabilise relations inherent in society, its social and
political system, through legal means. Legal grounds should
be provided in the legislation on a certain type of public
liability, ie administrative liability or in exceptional cases
of real public danger - criminal, if it is impossible to ensure
the goal of legal regulation in the field of taxes and fees by
sectoral tax regulation. This is done through the regulatory
norms of tax legislation [15], which are implemented in reg-
ulatory tax relations, in which the fiscal function of taxation
provides an acceptable level of tax burden. The function of
administrative coercion, which is characterised solely as regula-
tory, should be ancillary to the mechanism of legal regulation
of taxation and used in exceptional cases when exhausted
other methods of regulatory influence of positive legal regu-
lation, which are used in taxes and fees.

According to V. Rarytska, the tax law of the state is a
legal form of the taxpayer’s obligation to accumulate finan-
cial resources in the state budget [9, p. 195]. To ensure the
effectiveness of the fiscal function of taxation and the regula-
tory function of administrative coercion in the mechanism of
legal regulation of taxation, it is necessary to adhere to the
balance of public and private interests. An important guar-
antee of the balance is the administrative process to protect
the rights and legitimate interests of taxpayers from their vi-
olation by the tax administration. As noted by B. D. Bila and
S. Kivalov, legal regulation of sectoral coercion, control and
supervision, non-legal forms of activity of subjects of power
(as directly determining the properties of legal), administrative
responsibility has not undergone radical restructuring, only
“cosmetically” assimilated centrism [3]. Without solving this
problem, the association of Ukraine and the European Union
in the field of economy is impossible.



Implementation of Administrative Coercion
in the Mechanism of Legal Regulation of Taxation

According to V. Berenson, Ukraine is undergoing a transition
from compulsory to manageable tax status. This will reduce
administrative coercion in taxation and redistribution of
functions, which is typical for the policy of the European
Union in the tax sphere [11, p. 43]. The regulatory function
as a function of administrative coercion is implemented in
the form of a set of components of prevention, termination,
provision, punishment and recovery. In the field of taxes and
fees, the precautionary function is aimed at preventing illegal
acts that adversely affect the tax system, and ensures the
prevention of violations of tax legislation if the threat of rel-
evant tax risks is identified. The purpose of the termination
function is to stop illegal actions that encroach on the normal
functioning of the tax system.

The security function of administrative coercion in the
field of taxes and fees is aimed at repaying tax arrears and
allows implementing the tasks of proceedings in the case of
violation of tax legislation. The restorative function is aimed at
restoring the balance of public and private interests during
taxation by effectively protecting and fully restoring the violated
rights and legitimate interests of public authorities that own
public funds, taxpayers who own private funds. The punitive
function of administrative coercion is preventive, it provides
for the punishment of persons who have committed adminis-
trative offenses in the field of taxes and fees, the composition
of which, along with circumstances that exclude exemption
from administrative liability, should be established by ad-
ministrative jurisdiction as grounds for administrative pun-
ishment in case of inability to achieve the goal through other
measures of regulatory and coercive influence.

According to M. Kovaliv and I. Krasnytsky, with the
development of tax legislation over the past decade, its social
orientation and the development of the information function
along with the control functions are clearly visible [6, p. 370].
The set of measures, in the context of the implementation of
functions related to the use of administrative coercion in the
mechanism of legal regulation of taxation, is characterised
by the fact that measures differ in purpose, methods and
grounds, but together ensure law and order in the field of
taxes and fees. In tax law [15], they belong to the ways of
ensuring the fulfillment of tax obligations, to precautionary
measures or to tax sanctions. Methods of ensuring the fulfillment
of tax obligations and precautionary measures are defined with
elements of civil law structures and in the cases provided
by the Tax Code [15] may be replaced by civil law ways of
ensuring the fulfillment of tax obligations. This affects their
administrative and legal characteristics and prevents them
from being properly classified and transferred to the sphere
of administrative and legal regulation for systematisation,
codification, effective application of law.

Convinced of the insufficient effectiveness of the mea-
sures of administrative coercion provided by the tax legislation
in the mechanism of legal regulation in the field of taxes and
fees, the tax administration proceeds to the application of
effective measures of civil liability together with the institution
of bankruptcy. Taxpayers are forced to translate tax relations
into civil law to more effectively protect the rights and legitimate
interests from illegal and unjustified use of administrative
coercion for violations of tax law, using for this purpose in
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relations with counterparties civil law institution of damages,
related to the collection of taxes, fines, penalties for violations
of tax legislation. This is not fully consistent with the principles
proposed by the National Economic Strategy until 2030 [1].
There are several problems in the mechanism of legal
regulation in the field of taxes and fees. First, the methods of
securing civil law obligations, civil liability, bankruptcy are
civil law institutions and are intended for use within exclu-
sively civil law relationships. Secondly, the inclusion in the
mechanism of legal regulation of administrative coercion in
the field of taxes and fees violates such principles of civil law
as property separation of subjects and tax law, independence
of tax payment, principles of legal liability and related mea-
sures of state coercion. These circumstances are exacerbated
by the lack of a comprehensive system of legal regulation of
measures of administrative coercion, which provides a clear
distinction in legislation and law enforcement practice of
measures, purposes, grounds, conditions and procedure for
implementation. This provokes the transformation of the insti-
tution of administrative coercion into a struggle of depart-
mental interests. Incomplete codification of administrative
liability and lack of systematisation of administrative coercion
in the field of taxes and fees — the main causes of shortcomings
and gaps in the legal regulation of tax arrears, fines, penalties.
These shortcomings are: the lack of a clear delineation
of responsibilities and measures of administrative coercion;
wide discretion in the application of measures of adminis-
trative coercion; mixing measures of administrative coercion
with civil law methods of ensuring the fulfillment of obli-
gations; subsidiary use of institutions of civil liability and
bankruptcy to fill the shortcomings of the mechanism of legal
regulation of administrative coercion. According to O. Iva-
nyshyna, I. Prokopenko, Yu. Panury, thanks to coordinated
and verified actions and measures of the state can minimise
and overcome problems. It is necessary to ensure a certain
balance, namely: on the one hand, the state must position a
respectful attitude towards taxpayers who create financial and
economic security of the state, and on the other — increase their
responsibility to the state by forming a high tax culture [5].
Measures of administrative coercion should not be
confused with the responsibilities imposed on the subjects
of tax relations. This leads to the fact that forms of guilt (in-
tent or negligence) as a subjective aspect of administrative
offenses are used not only when deciding on the imposition
of tax sanctions as a measure of administrative liability for
violations of tax law, but also when deciding on the amount
of tax duty [7, p. 1248]. This should be determined on the basis
of the legislation on taxes and fees [15], considering the actual
circumstances of the taxpayers, regardless of guilt in tax offenses.

Administrative Liability for Tax Offenses
in the Context of the Implementation of the
Fiscal Function in the Field of Taxes and Fees

The permissive type of regulation of the legal status of a public
administration entity does not provide for the possibility of
administrative discretion, let alone legal regulation, which
provides for extensive use of administrative discretion on legal
structures and institutions such as abuse of subjective rights
of taxpayers, tax benefits. This contradicts the main purpose
of tax control, defined by the legislator: to ensure the correct-
ness of calculation, completeness and timeliness of payment
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to the budget system of Ukraine of taxes and fees, fines and
penalties. Leads to the replacement of the fiscal function of
taxation by the regulatory function of administrative coercion,
not properly legalised in the institution of administrative
responsibility.

The Constitutional Court of Ukraine has repeatedly in
its rulings and rulings expressed the legal position that the
provisions of tax legislation do not allow additional amounts
of taxes to be added in excess of the law, but are determined by
actual indicators of economic activity of the taxpayer [18]. In
the legislation [15] and law enforcement practice in the field
of taxation [16; 17] the tendency is intensified during the
implementation of measures of administrative coercion to
violate tax legislation or tax abuses of civil law institutions,
the use of which involves a wide degree of administrative
discretion of the subjects of administrative jurisdiction. It is
a question of possibilities of bringing to legal responsibility
during realisation by the taxpayer of the right of presumption
of legality of decisions of the taxpayer in case of legal uncer-
tainty (item 4.1.4 of item 4 of the Tax code of Ukraine [15]).
Such a model of behavior in some cases is recognised as an
abuse of subjective tax law, an act related to obtaining tax
benefits is classified as an offense. This is non-payment or
incomplete payment of taxes, tax evasion depending on the
amount of arrears, as it involves direct intent.

The Tax Code of Ukraine [15] focuses tax authorities
on accounting for economic transactions to properly assess
the tax consequences, to assess the relationship between the
commercial purpose and the purpose of tax savings identified
by the taxpayer due diligence in choosing a counterparty,
which is to verify the integrity of the counterparty as a taxpayer.
Honesty comes down to the reality of the taxpayer’s counter-
party’s performance of civil obligations. With such legal reg-
ulation of abuse of subjective tax law, the legislator opened
opportunities for administrative discretion of tax authorities
in the case of administrative coercion in cases of tax fraud and
abuse.

Illegal provision of tax benefits, if it was the result of
illegal behavior of the taxpayer, the taxpayer is subject to re-
covery of arrears, fines and penalties from the moment when
the tax authority learned or should have learned about the
lack of grounds for tax benefits. If the tax authority recognises
the taxpayer’s conduct as lawful, the application of coercive
measures is excluded. If illegal — as arrears, the amount of
which accrues and collects fines, the issue of legal liability of
officials is resolved. In this situation, the decision on which
the qualification of the tax debt depends on whether the tax-
payer’s conduct is lawful or unlawful is not taken within the
administrative procedure of consideration and review of the
case of an administrative offense. This may lead to complete
discretion of the tax authority, bordering on arbitrariness, when
officials at administrative discretion determine the grounds

for the application of administrative coercion, the procedure
and time from which the statute of limitations for application
is calculated.

N. Skliar [10, p. 46] notes that even greater ambiguity
in the future implementation of the principle of responsibility
for “guilt” introduces paragraph 112.2 of Art. 112 of the Law
No. 466-IX [19], according to which a person is found guilty
of an offense if it is established that he had the opportunity to
comply with the rules and regulations for violation of which
the Tax Code of Ukraine [15] provides liability, but did not
take sufficient measures regarding their observance.

The described tendencies, considering the position of
the Supreme Court, outlined in the article by R. Khasanova
and A. Biriukova [20], in legal regulation and law enforcement
practice lead to violation of the principles of administrative
coercion: on personification; inadmissibility of deterioration
of the position of the person to whom they are applied in
the following stages of the administrative process; compliance
with the deadlines set by law for the application of remedial
measures and the statute of limitations for bringing to ad-
ministrative responsibility; reviewing the case of an admin-
istrative offense to ensure a comprehensive, complete and
objective consideration and making a lawful decision in the
case during the appeal or appeal of the adopted act of ad-
ministrative liability.

Conclusions

Dualism in the legal regulation of measures of administra-
tive coercion in the legislation on taxes and fees and in the
legislation on administrative offenses, mixing and replacing
measures of administrative coercion by civil law institutions
level the legal and organisational guarantees of taxpayers’
rights in administrative relations. This may lead to a violation
of constitutional rights, freedoms and guarantees of their
implementation by the direct subjects of tax relations and
third parties — owners, whose rights are violated by illegal
seizure of property by non-tax method. As a result, in the le-
gal regulation and application of measures of administrative
coercion for violation of tax legislation there is an illegal
bringing of persons to administrative responsibility, illegal use
of measures of administrative coercion for violation of tax
legislation.

These problems can be solved by systematising, unifying
and codifying measures of administrative coercion within the
institution of administrative responsibility, in administrative
and administrative-procedural legislation without exception
to the general rules and procedures. As an intermediate stage
of such a process, the concept of full codification of admin-
istrative responsibility can be adopted in the draft Code of
Ukraine on Administrative Offenses (Offenses) with sectoral
codification by systematising and unifying other measures of
administrative coercion in tax legislation.
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ApmiHicTpaTUBHUM npumyc Yy chepi noaaTKkiB Ta 360piB

Cepriu CepriiioBuu EcimoB
N\bBIBCbKMI A€PXXaBHWIM YHIBEPCUTET BHYTPILLHIX ClpaB
79007, ByA. fopopoubKa, 26, M. \bBiB, YKpaiHa

Anotania. CTaTTs npucBsgYeHa BUBYEHHIO CYTHOCTI Ta 3MICTy agMiHiCTpaTUBHOTO mpuMycy B cdepi momartkis i 360piB.
[TpenMeToM JJOCJTiIXKEHHA € HOPMATUBHO-IIPABOBi aKTH YMHHOI'0 3aKOHOAABCTBA Ta 3aKOHOAAaBCTBa E€ppornericbkoro Coay,
10 PeryJIoI0Th CYCIIiJIbHI BiTHOCHHY, 1II0 BUHHUKAIOTH IIiJ 4ac peaJi3allil aAMiHicTpaTUBHOro NpumMycy y cdepi nogarTkis i
360piB 1[oA0 Gi3NYHNX Ta IPUANIHUX 0Ci0 BHACIIIIOK OPYIIeHH:A T0JaTKOBOI0 3aKOHOIaBCTBA YKpaiHU, a TAKOX HasgBHA
IpaBoBa AOKTPUHA M cdopMoOBaHA NMPaBO3aCTOCOBHA NPAKTHKA. JIOCIiMKeHHA BUKOHAHO BiANMOBIAHO O MeTOJOJOril
KOMILJIEKCHOT'O CHCTEMHOr0 aHaJlidy MpaBOBUX fABUI 3 BHKOPUCTAHHAM CIlelliaJIbHUX METOAIB IOpUANYHOI HayKU:
(popMabHO-I0OPUANYHOIO, iCTOPHUKO-NIPABOBOr'0 Ta MOPiBHAJIBHO-IPABOBOI0. B edekTrBHOMY IPaBOBOMY peryJOBaHHI,
1o 3abesrneuye 6anaHc NyOJIiyHUX i IPUBATHUX iHTepeciB y cdepi momgaTkis i 360piB, aAMiHiCTpaTUBHUI IPUMYC IIOBUHEH
MaTH JOMOMIiXHHUI XapaKTep Ta 3aCTOCOBYBATHUCA Y BUIIAAKAX, KOJHM Yy MeXaX IPAaBOBOr'O PEryJIIOBAHHA BUYEPIAHO
iHII Croco6u PperyJiiiyoro BIUIMBY, L0 BUKOPHCTOBYIOThCA MNP peasizalii (ickasbHOl (GyHKII OMOAaTKyBaHHA.
OxapaKTepu30BaHO peryJiondy (QyHKNiI0 aaMiHiCTpaTUBHOIO NMPHUMYyCy y NpPaBOBOMY pPeryJiloBaHHA y cdepi mogaTkis
Ta 360piB Ta ii cmiBBigHOIIEHHA 3 (ickaTpHOI PYHKIEI0 OMOATKYBAHHA 3 ypaxXyBaHHAM KOMIJIEKCHOCTI 1X peaJti3arii.
PosryanyTo criocobu 3abe3nedueHHs edeKTUBHOCTI aiMiHiCTpaTUBHOIO NPUMYCY y MeXaHi3Mi IMPaBOBOTO peryJIloBaHHS
ONOJaTKyBaHHA. Bu3HaueHO KOMIJIEKCHY CUCTeMy 3axO/liB a[IMiHiCTPaTUBHOIO IPUMYyCYy 3a NOPYIIEeHHA N0JaTKOBOTO
3aKOHOJABCTBAa 3 MeTOI0 iX 36ajlaHCOBAHOIO 3aCTOCYBaHHsA, 30KpeMa Ha OCHOBi BHUABJIEHHA IpobJyeM peasizalfil y
MPaBO3aCTOCOBHII aIMiHICTpaTUBHIl Ta CyA0Bil mpakTuli. OGIPyHTOBAaHO HOBIi MiAXOAM 0 KOHIIENIil aMiHiCTpaTUBHOTO
mpolecy peasiisariii 3axo/jiB aAMiHiCTPaTUBHOIO IIPUMYCY 3a MOPYLIEHHA I0JaTKOBOI'O 3aKOHO/IABCTBA, a TAKOXX OKPEMUX
BUiB aJMiHiCTPaTUBHOTO NpOIlecy. 3aIPOIOHOBAHO MOEJIb KOMILJIEKCHOTO pedOpMyBaHHS CUCTEMU aIMiHiCTPAaTHBHOIO
MpHUMyCy Yy MexXaHi3Mi IMpaBOBOTO peryJiloBaHHsA ONOJATKyBaHHA 3 yHi(dikariewo migxodiB o pedpopMyBaHHA y cUCTEMi
aIMiHiCTPaTUBHO-IIPABOBOI'0 PeryJ0BaHH:A

KTi0490Bi cJjIoBa: I0pUAMYHA BiANOBiAaIbHICT, aMiHICTpATUBHA BiAMNOBiAa/IbHICTh, IOJATKOBA BiAMOBIqaIbHICTD, TIOAATKOBI
MpaBONOpPYIIeHH:, pickasibHa QYHKIIis, peryasaTopHa QyHKIliA



