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The peculiarities of the legal regulation of the right to medical assistance have been studied. It was established that the constitutional basis
of the right of an individual to medical assistance is the Art. 49 of the Basic Law. The right to medical care in the civil legislation of Ukraine has
occupied an important place among the personal non-property rights of an individual, which ensure its natural existence, and covers a complex
of rights: the right to provide medical care; the right to choose a doctor and choose treatment methods in accordance with his recommendations;
the right to refuse treatment.

It was found that the basis for the emergence of medical care relations is the will of the patient (legal representative), his informed consent to
the use of methods of diagnosis, prevention and treatment. Consent to the provision of medical care in accordance with international standards must
be «informed», as well as be voluntary, competent, valid and timely. The informed consent for medical intervention correlates with the duty of medical
personnel to provide complete, accurate and understandable information about the patient’s condition, treatment plan and methods, etc.

It has been established that transplantation, which is closely related to the donation of organs, tissues, and cells obtained from both living
and deceased donors, occupies an important place among the newest medical methods of treatment. The adoption of a number of normative
legal acts in the field of transplantology became the next stage of bringing national legislation into line with the legislation of the European Union,
gave impetus to the further development of the donation and transplantation system in Ukraine, and thus expanded the range of medical care by
methods that could not be performed before due to the imperfection of the legislation.

It has been found that the legislator, when normalizing the relations that arise in connection with the refusal of medical intervention, within
the limits of several normative legal acts, applies different legal constructions («coming of age», «acquiring full civil legal capacity»), creating
a competition of legal norms.

It has been proven that the right of a person to medical assistance is normatively fixed and guaranteed by the legislation of our state, which
is developing and improving. At the same time, a number of issues in the researched field of relations need to be effectively resolved by making
appropriate changes to the current legislation.
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[ocnimkeHo 0coBMMBOCTI NPaBOBOrO PeryrtoBaHHS NpaBa Ha MeauyHy AonoMory. BCTaHOBMNEHO, O KOHCTUTYLIHOK OCHOBOK npaBa (i3nyHoi
0coby Ha MeguyHy fornomory € ct. 49 OcHOBHOrO 3aKoHy. [paBo Ha MeauYHy [OMOMOry B LIMBINbHOMY 3aKOHOAABCTBI YKpaiHu nociaae Baxnvee MicLe
cepepn 0coBUCTUX HeMaWHOBUX NpaB (i3nyHOI 0cobw, Lo 3abe3neyytoTb ii NPUPOAHE ICHYBaHHS, Ta OXOMIIHE KOMMIIEKC NpaB: NpaBo Ha HadaHHs
MeuYHOI IonoMor; NpaBo Ha BKGip nikapst Ta BUGIp MeToziB nikyBaHHS BiAMOBIAHO [0 MOr0 pekoMeHAaLi; MpaBo Ha BiAMOBY Bif MiKyBaHHSI.

3’coBaHo, WO NiACTaBOK BUHWKHEHHS BiQHOCWMH 3 HaJaHHS MEAMYHOI JOMOMOrM € BOMS MalieHTa (3aKOHHOro NpeacTaBHUKA), MOro YCBi-
JomreHa 3roga Ans 3acToCcyBaHHA METOAIB AiarHOCTUKW, NpodinakTukv Ta nikyBaHHA. 3roga Ha HagaHHS MedM4HOI AOMOMOrK BiAnoBigHO A0
MiKHapoAHKX CTaHAapTiB Mae byTu 3abesneveHa «iHhopmaLiiHO», a Takox ByTu JOOPOBINbHOK, KOMNETEHTHOO, AIMCHOK, CBOEYACHOH. [HdOop-
MOBaHa 3rofja Ha MefiuiHe BTPyYaHHsi KOPENETbCS 3 060B’'S3KOM MEAUYHOIO NepcoHany HagaTu NOBHY, TOYHY Ta 3po3yMiny iHdopmaLlito npo
CTaH nauieHTa, NnaH Ta METOAM fiKyBaHHs TOLLO.

BcTraHoBneHo, Lo Barome MicLe cepe HOBITHIX MEAUYHNX METOAVMK NiKyBaHHS Nocidae TpaHCnnaHTauis, sika TiCHO NoB’s3aHa 3 LJOHOPCTBOM
OpraHiB, TKaHWH, KNITAH, OTPUMAHUX SK Bif XMBWX, Tak i Bi MOMepnMX AOHOPIB. YXBaneHHs HU3KY HOPMaTUBHO-NPaBOBUX aKTiB y cdepi TpaH-
cnnaHTonorii cTano YeproBMm eTanoM NpuBedeHHs HauioHanbHOro 3aKOHO4ABCTBA Y BiAMOBIAHICTbL A0 3aKOHOAABCTBA E€Bponencbkoro Cotay,
[ano MnoLIToBX nodanbLliomMy po3BUTKY CUCTEMW SOHOPCTBA Ta TpaHcnnaHTauii B YkpaiHi, a BiaTak po3wMpMBCS CNEKTP MeaWMYHOI fonoMoru
MeToAaMu, siki Yepe3 HeJoCKOHaniCTb 3aKOHOAABCTBA He MOXHa Byro paHille BUKOHATU.

3’coBaHo, L0 3aKOHOA4aBELb NPU YHOPMYBAHHI BiZHOCKH, SIKi BUHMKAIOTb Y 3B'A13KY 3 BiAMOBOHO Bil MEWYHOTO BTPYYaHHS!, B MeXax AeKinb-
KOX HOPMaTUBHO-NPABOBUX aKTiB 3aCTOCOBYE Pi3Hi OPUANYHI KOHCTPYKLIT («MOBHONITTS», «HAbyTTs NOBHOI LMBINBbHOI Ai€e30aTHOCTI»), MOpoaXYy-
104N KOHKYPEHLIit0 MPaBOBMX HOPM.

[oBeneHo, o npaBo 0cobu Ha MeauyHy AONOMOry HOPMAaTUBHO 3aKpinneHe i rapaHTyeTbCs 3aKOHOA4ABCTBOM HALUOi AepxaBu, sike po3Bu-
BaETbCA Ta YAOCKOHaMOETbCH. BogHoyac HM3ka nuTaHb Y AOCNiAXyBaHi cdepi BiGHOCUH NoTpedye CBOro eeKTVBHOIO BUPILLEHHS LLMSXOM
BHECEHHS BiANOBIAHMX 3MiH 40 Y/HHOIO 3aKOHOAABCTBA.

KntouoBi crnoBa: npaBo Ha MeguyHy JOMOMOry, MeanyHa 4onoMora, MeanyHa nocnyra, MeauMyHa yctaHoBa, iHpopmoBaHa 3rofa Ha MeauyHe
BTPYYaHHs!, TpaHcnnaHTaLisi, JOHOPCTBO.

Formulation of the problem. The declaration by
the Constitution of Ukraine of a person, his life and health,

problematic issues of the implementation of the researched
right acquires particular acuteness and relevance.

honor and dignity, inviolability and security as the highest
social value determined the need for proper legal protection
of the right to medical assistance, and the medical reform,
which continues at the current stage, requires close cooperation
of the legislator, representatives of the scientific community,
as well as advice from practical workers.

In view of this, clarifying the specifics of the legal
regulation of the right to medical assistance, identifying certain

The state of this problem development. The rights
of patients in the field of health care, including the right to
medical care, have always attracted attention, being the subject
of numerous scientific investigations by leading legal scientists,
in particular, S. B. Buletsa, A. S. Dvornichenko, I. Ya. Senyuta,
V. O. Sakalo, R. O. Stefanchuk, S. H. Stetsenko, and others.
However, with a sufficiently large interest of scientists in
the researched problem, certain theoretical and practical
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aspects of legal regulation, as well as the exercise of the right
of'an individual to medical assistance, have remained debatable
in the future.

Presentation of the main material. The constitutional
basis of the right of an individual to medical assistance is
the Art. 49 of the Basic Law, according to which everyone has
been guaranteed the right to health care, medical assistance
and medical insurance. At the same time, the state creates
conditions for effective and accessible medical care for all
citizens [1]. The purpose of the constitutional consolidation
of rights in the field of health care, including and the right to
medical care is connected with the declaration of certain social
achievements and, in connection with this, the establishment
of legal grounds for a citizen to demand from the state
the specific social and legal guarantees and legal mechanisms
for their compliance.

The right to medical care is also enshrined in
the civil legislation of Ukraine (Article 284 of the Civil Code
of Ukraine [2]), where it has occupied an important place
among the personal non-property rights of an individual
that ensure its natural existence. The basis of personal non-
property relations in the field of medical care is the intangible
inalienable goods of the individual — life, health, dignity,
inviolability, etc., which are protected and defended by
the society and the state.

The Law of Ukraine “Basics of the Legislation of Ukraine
on Health Care” (hereinafter — Basics) defines medical care
as the activity of professionally trained medical workers,
aimed at prevention, diagnosis and treatment in connection
with diseases, injuries, poisoning and pathological conditions,
as well as in connection with pregnancy and childbirth
(Article 3) [3].

The right to medical assistance in the form in which
it is formulated in the construction of Art. 284 of the Civil
Code of Ukraine, consists of a set of the following rights:
the right to provide medical assistance; the right to choose
a doctor and choose treatment methods in accordance with his
recommendations; the right to refuse treatment.

An individual has the right to provide him with
medical care, which follows from the inalienable right
to life, provided for in the Art. 27 of the Constitution
of Ukraine and the Art. 281 of the Civil Code of Ukraine. The
provision of medical care to an individual who has reached
the age of fourteen is carried out with his consent (the part
3 of the Article 284 of the Civil Code of Ukraine). Thus, it
follows from the stated provision of the Civil Code of Ukraine
that the basis for the emergence of relations for the provision
of medical care is the will of the patient, his informed consent
for the use of methods of diagnosis, prevention and treatment.

Consent to the provision of medical care in accordance
with international standards, in particular the Declaration on
the Development of Patients’ Rights in Europe (1994), must
be “informed”. The existence of the criterion of informed
consent to medical intervention is emphasized by the norm
of the Article 43 of the Basics.

The informed consent to medical intervention is a valid
right of the patient, the meaning of which is the possibility
to determine the limits of intervention in one’s own body, to
refuse any intervention of other persons in the sphere of his
health, to independently choose a subject who can be a provider
of medical services, to demand from the other persons not to
prevent either seeking medical help or exercising the right
to refuse to preserve one’s own life and health, and the right
to apply for compulsory protection in the event that such
violations occur [4, p. 9].

The informed consent to medical intervention is correlated
with the obligation of medical personnel to provide complete,
accurate and understandable information about the patient’s
condition and treatment plan. Only a perfect legal construction,
aimed at harmonizing the legal relationship between the patient
and the medical worker, serves as a guarantee of quality medical

intervention, which aims to save lives and improve the health
of patients due to the influence of internal and external factors
on their bodies.

As a general rule, the patient independently decides on
medical intervention. However, for a certain group of patients
(minors, incapacitated), the state provides additional
guarantees of protection and defence of their life and health,
which indicates special care for them.

To date, the majority of normative legal acts in the field
of health care, which concern both general and special issues
of medicine, contain provisions on informed consent, which
is an adequate factor in the realization of the patient’s
rights, a moral and legal regulatory form of the doctor’s
activity [5, p. 73].

At the same time, it is worth noting that the written form
of the relationship between the medical worker and the patient
is a reliable protection in case of conflict situations. In
addition, a patient who is informed in writing (documented)
when providing him with medical care at the same level as
the attending physician assumes responsibility for the treatment
process (compliance with the regimen and doctor’s
prescriptions), which directly has a positive effect on
the treatment process [6, p. 612]. Therefore, informed consent
should be considered not exclusively as a formal medical
form, but as a process that ensures respect for the integrity
and individuality of each person through the provision
of consent based on the choice of the best possible treatment
and medical interventions [7, p. 212].

The importance of the informed consent to medical
intervention has been repeatedly emphasized in its decisions by
the European Court of Human Rights (hereinafter —- EC of HR).
Thus, in the case of “Ksoma v. Romania”, the EC of HR stated:
“The State is obliged to take the necessary regulatory measures
to ensure that doctors will consider the possible consequences
of a planned medical intervention on the physical integrity
of patients and will inform patients about these consequences
in advance in a way that will give patients the opportunity
to provide the informed consent. If the anticipated risk
becomes a reality, and the patient was not properly informed
by the doctors, the State can be directly held responsible in
accordance with the Art. 8 of the Convention” [8].

The patient’s informed consent to medical intervention
is not the only criterion for the legitimacy of the use
of methods of diagnosis, prevention or treatment related to
the impact on the human body. The consent to the provision
of medical care must also be: voluntary (the patient’s decision
in the absence of any external factors that would indicate
the involuntary nature of such consent); competent (making
a decision in conditions of really available and understandable
knowledge for the patient about the future medical
intervention) [9, p. 165-166]; valid (received from a person
with legal capacity or his legal representatives, in no case
under duress or by deception); timely (must be received before
surgery, diagnosis, use of new drugs and methods of prevention
and treatment) [6, p. 610-611].

The domestic legislation provided for cases of medical
delivery without the informed consent of the patient or
his legal representatives in order to save the patient’s life.
However, such cases are more exceptions than stable medical
practice and are allowed in conditions of extreme necessity
and must be: legally justified (applied only on the basis
of law); personalized (to be applied to a specific patient);
one-time (distributed only for this clinical case and only
under the condition of necessary need, i.e. finding a person
in an emergency); femporary (restriction applies only for
the period of time when the person is in an emergency) [10].
It is worth noting that after the improvement of the patient’s
condition, it is advisable to obtain the so-called “delayed”
informed consent for further treatment [11, p. 38].

A component of the right to medical assistance is
the right to freely choose a doctor. The patient’s ability to
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choose a doctor has been regulated within the framework
of the Law of Ukraine “Basics of the Legislation of Ukraine
on Health Care”, but there is a regulatory diversity in
approaches: on the one hand, the patient can choose any
doctor, but on the other hand, the choice is full of obstacles.
Therefore, after comparing the norms of the Basics, as well as
the corresponding provisions of the Law of Ukraine “On State
Financial Guarantees of Medical Services of the Population”,
which regulates the procedure for providing medical
care at the expense of the State Budget of Ukraine under
the program of state guarantees, we can make the conclusion:
1) when providing medical care under the medical guarantee
program, the patient’s right to freely choose a doctor is limited
to the choice of a primary care doctor; 2) when providing
medical care outside the program, free choice must be ensured
on the basis of the Art. 6 and 38 of the Basics [12, p. 201-202].

From the provisions of the point “d” of the part
1 of the Art. 6, the part 2 of the Art. 38 of the Law of Ukraine
“Basics of the Legislation of Ukraine on Health Care” also
implies the right to choose a health care institution, the essence
of which is that every patient has the right, when his condition
justifies it, to be admitted to any medical institution of his
choice, if it is able to provide the appropriate treatment.

If it is necessary to provide one or another type of medical
care to a patient and it is impossible to provide it in the health
care institutions of Ukraine, the citizens of Ukraine may be
sent for treatment abroad.

An equally important component of the right to medical
care is the right to choose treatment methods, which can be
exercised by an individual only within the limits recommended
by a doctor (the part 2 of the Article 284 of the Civil
Code of Ukraine). The legal form of such a choice is, in
particular, the provision by the patient (legal representative)
of the voluntary informed consent to medical intervention or
refusal of treatment.

The transplantation, which is closely related to
the donation of organs, tissues, and cells obtained from
both living and deceased donors, occupies an important
place among the newest medical methods of treatment. The
reform of transplantology and donation became the part
of the medical reform taking place in Ukraine. The adoption
of a number of legal acts (Law of Ukraine “On the application
of transplantation of anatomical materials to humans” dated
05/17/2018 No. 2427-VIII, Law of Ukraine “On the safety
and quality of donated blood and blood components” dated
09/30/2020 No. 931-IX, etc.) have become the next stage
of bringing the national legislation into line with the legislation
of the European Union, have given an impetus to the further
development of the donation and transplantation system in
Ukraine, and as a result, the range of medical care expanded
using methods that could not be performed earlier due to
the imperfection of the legislation.

The right to refuse treatment is one of the most difficult
to implement, which is due to a number of reasons, primarily
the fact that the form of the refusal of medical care has not
been legally established. Thus, the legislator in the part
3 of the Art. 43 of the Basics enshrined the doctor’s right to
receive written confirmation, if it is impossible to receive

it — to certify the refusal with a relevant act in the presence
of witnesses. Considering the lack of a unified approach in our
legislation regarding the registration of the refusal of medical
intervention, it is necessary to agree that the refusal made
precisely in writing is the most legally correct and justified
option, since in this case the doctor removes responsibility
for the consequences of the patient’s refusal to provide
medical intervention help. Therefore, a medical institution
that has chosen a model of a written form of refusal must
independently develop such a form, in which it is appropriate
to specify in detail information about the patient’s diagnosis,
the course and prognosis of the development of the disease,
the fact that the patient is familiar with the forms of medical
intervention, the reasons for which he refuses medical
treatment intervention, consequences of refusing the proposed
medical intervention, etc.

If the right to medical assistance is granted to a person who
has reached the age of 14, then the right to refuse treatment,
in accordance with the part 4 of the Art. 284 of the Civil Code
of Ukraine, has an adult capable of acting, who is aware
of the importance of his actions and can control them. At
the same time, the part 4 of the Art. 43 of the Basics provided
for the right to refuse treatment for a patient who has acquired
full civil legal capacity and is aware of the importance of his
actions and can control them. As we can conclude, the legislator
in the mentioned legal acts applied the different legal
constructions: “coming of age” and “acquiring full civil legal
capacity”. According to the part 1 of the Art. 34 of the Civil
Code of Ukraine, a person becomes an adult at the age
of eighteen, and the part 2 of the Art. 34 of the Civil Code
of Ukraine provided an opportunity for an individual to acquire
full civil legal capacity before reaching the age of majority.
Thus, the provisions of the part 4 of the Art. 284 of the Civil
Code of Ukraine excluded from the circle of subjects who
have the right to refuse medical intervention, persons
who are not of legal age, but have acquired full civil legal
capacity. In such a case, taking into account the existence
of a discrepancy between regulatory and legal acts, which is
caused by the competition of norms, the provisions of the Law
of Ukraine “Basics of the Legislation of Ukraine on Health
Protection” shall be applied as a regulatory and legal act
of special legislative regulation.

According to the provisions of the part 5 of the Art. 43
of the Basics, in the case of medical intervention for a minor,
the refusal is given by his legal representatives, and in
the event that it may have serious consequences for the patient,
the doctor must inform the guardianship authorities.

Conclusions. The problem of legal regulation and exercise
of the right to medical care as a personal non-property right is
extremely relevant today. A person’s right to medical assistance
is normatively established and guaranteed by the legislation
of our country, which is on the stage of developing
and improving. At the same time, a number of issues in
the researched field of relations need to be effectively resolved
by making appropriate changes to the current legislation.
Otherwise, such a state of affairs will become a significant
obstacle to the realization by individuals of other personal
non-property rights in the field of health care.
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