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The article deals with the issues of legislative expression of special norms (in particular,
regarding the formulation of the features of qualified and especially qualified crimes) in the text of
the current Criminal Code of Ukraine. For this purpose, all the cases of the use of qualified or
especially qualified crimes in the Criminal Code of Ukraine are generalized in the form of a table.
The main focus is on the use of the following legal formulas (constructions) for the formation of
qualified and especially qualified crimes: «the same act», «the same acts», «the act(s) provided
for by Part(s)... of this Article», «the same actions», «the actions provided for by Part(s)... of this
Article», «the same action». An attempt is being made to analyze the content of this construction,
taking into account the type of the previous core crime. In this aspect, main attention is focused
on the analysis of the norm of Part 2 of Article 194 of the Criminal Code of Ukraine in order to
determine the adequacy and suitability of the use of legal construction «the same act» in it. In
such situations, it is proposed to assess the degree of social danger of the analyzed act, which is
indicated by the so-called crime-forming features.

Keywords: legal formula (construction), qualified corpus delicti of a crime, degree of social
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In the Criminal Code of Ukraine, the legislator actively uses such a means of
differentiation of criminal liability as a qualified crime. Quantitative analysis of the
Special Part of the current Criminal Code of Ukraine gives grounds to state the following
number of the use of this legal and technical means: almost 400 structural units of the
Criminal Code of Ukraine contain qualified and especially qualified crimes.

It should be noted that this quantity is constantly increasing. In particular, since
2012 the number of norms containing such qualified or especially qualified crimes has
increased by 36 (as of November 1, 2012, the Criminal Code of Ukraine contained 361
qualified or especially qualified crimes).

As it is known, a qualified or especially qualified corpus delicti of a crime is a legal
construction that contains all the features of the main corpus delicti of a crime and
additional (qualifying or especially qualifying) features that significantly change the
degree of social danger of the encroachment and affect the qualification of the
committed. Thus, the legislative technique for the design of qualified crimes involves the
use of at least two constructive elements:

1) a reference to the core crime and

2) an indication of the relevant qualifying features.

Indication of the features of the core crime in the Special Part of the Criminal Code
of Ukraine, with a few exceptions, is being made through the use of relevant legal
formulas (constructions), which became the object of our research.

The relevant legal formulas (constructions), which are referred to, are the linguistic
expression of the corresponding special norm (which contains a qualified or especially
qualified crime), that often indicates the existence of a general norm (a norm containing
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the core crime). Thus, one can note the regularity of the use of the constructions «the
same actionsy», «actions provided for by Part(s)... of this Article», «the same acty, «the
same acts» and the like by the legislator, or the use of an indication of the title of the
corresponding article of the Special Part of the Criminal Code of Ukraine or the
repetition of the previous disposition.

I. Mytrofanov notes that in most cases the disposition either lists the features of a
certain crime in the first part of the article or only names a crime itself, and the features
that aggravate such a crime (qualified form) are indicated in the next part of the article.
For this purpose, in order to avoid repeating the description of an act, the corresponding
part uses the words: «the same act», «the act provided for by Part one or two of this
Atrticley, etc. [5, ¢. 57].

The problem is that the use of the corresponding legal formulas, to put it mildly,
does not solve the issues of increasing the clarity and effectiveness of the criminal
legislation, but creates problems of its understanding.

Generally speaking, as Professor V. Navrots’kyj rightly points out, there is no
formal criterion for the detection of competition of at least two criminal norms and such
a criterion cannot exist. Consequently, it is necessary to look for another, objective
criterion for such detection. It can be an essence criterion. While applying it the attention
is drawn not to the formulation of criminal norms in the law, but to the identification of
their actual relationship [6, c. 286].

The problems of the use of the above-mentioned legal formulas (constructions) in
the text of the current Criminal Code of Ukraine were considered by the scholars mainly
in the context of the analysis of the core and qualified (especially qualified) crimes,
enshrined in the norms of the separate articles of the code.

One of such problematic issues is the qualification of intentional destruction of or
damage to somebody else’s property (Article 194 of the Criminal Code of Ukraine)
committed by way of setting fire, explosion or by any other generally dangerous method,
if such actions do not cause damage in large quantities [13, c.32]. The issue of
qualification of such an act was addressed, in particular, by V. Farynnyk, N. Khlystova,
O. Tatarov, I. Gazdayka-Vasylyshyn. At the dissertation level, the issue of the criminal-
law characteristic of destruction of and damage to property in the Criminal Code of
Ukraine was investigated by A. Semeniuk-Prybaten’.

According to V. Farynnyk, the disposition of Part 2 of Article 194 of the Criminal
Code of Ukraine is formulated in such a way that in order to qualify the intentional
destruction of or damage to property by fire or other dangerous method, damage in large
quantities should be caused [13, c. 33]. In accordance with the definition of the Chief of
the Main Investigation Department of the Ministry of Internal Affairs of Ukraine, the
main argument in favor of the given position is that the qualified crime, apart from the
qualifying feature, must contain all the features of the core crime. The intentional
destruction of or damage to somebody else’s property, that did not cause damage in large
quantities, is not a criminal act (regardless of the method of its commission and other
circumstances) [13, c. 35].

The same opinion is supported by O. Tatarov and I. Gazdayka-Vasylyshyn, who,
referring to the Letter of the Chief of the Main Investigation Department of the Ministry
of Internal Affairs of Ukraine No. 3880/0/4-12 dated March 23, 2012, state that it is
possible to qualify the actions of the guilty person by Part 2 of Article 194 of the
Criminal Code in cases of intentional destruction of or damage to somebody else’s
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property by fire, explosion or any other generally dangerous method only if such actions
cause damage in large quantities [1, c. 112; 10, c. 655].

A. Semeniuk-Prybaten’ adheres to a similar position and claims that in the current
version of Article 194 of the Criminal Code of Ukraine intentional destruction of or
damage to property, which does not cause material damage in large quantities, is not a
crime regardless of the method of its commission. The main argument of the author is
also the statement that the qualified crime, in addition to a qualifying feature, must
contain all the features of the core crime. At the same time, the author proposes several
options of legislative changes to this article in order to criminalize the intentional
destruction of or damage to somebody else’s property committed by fire, explosion or
other generally dangerous method, if this act does not cause damage in large quantities
[9, c. 76-80].

According to N. Khlystova, the opposite to the above-mentioned authors is the
position of the General Prosecutor’s Office of Ukraine. In its Letter-orientation «On the
correct application of criminal legislation in the settlement of applications and reports on
the intentional destruction of or damage to somebody else’s property, committed by way
of setting fire» from February 6, 2012, No. 04/2/2-141, it states that for the crime
envisaged in Part 2 of Article 194 of the Criminal Code of Ukraine, if it is committed by
fire or other generally dangerous method, there is no obligatory indication of causing
material damage in large or extra large quantities [15, c. 423].

The purpose of this article is to determine the adequacy of the use of the legal
construction «the same act...» (or similar to it) in the text of the Criminal Code of
Ukraine for the purpose of carrying out tasks of efficiency and clarity of the Criminal
Code of Ukraine.

Analysis of the text of the Criminal Code of Ukraine active on September 30, 2017
makes it possible to conclude that the law on criminal liability contains 397 qualified
(especially qualified) crimes. It is clear that a picky researcher may question this number
and he will be rightful, since certain structural units of the Special Part of the Criminal
Code of Ukraine are, so to speak, of dual nature: they contain both the qualified and the
core crime at the same time; concerning certain parts of the articles of the Special Part of
the Criminal Code of Ukraine, the conclusion about the type of crime that they contain
can only be made after solving the problem formulated in this article. Nevertheless, for
illustrative purposes, it is suggested to take this very number — 397 qualified (especially
qualified) crimes.

It is expedient to generalize the types of the legal constructions that the legislator
uses to indicate the features of the core crime in the qualified (especially qualified) one in
the form of the table.

Articles of the Special
No. Formulation of the construction Number | Part of the Criminal Code
of Ukraine that use the
constructions
P.2 Art.110; P.2 Art.127;
P.2 Art.135; P.2 Art.147;
P.2 Art.150; P.2 Art.150";
P.2 Art.154; P.2 Art.155;
the core crime is formal 96 P.2 Art.156; P.2 Art.161;
P.2 Art.162; P.2 Art.163;
P.2 Art.169; P.2 Art.172;
P.2 Art.173; P.2 Art.181;

1. The same actions
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P.2 Art.182; P.2 Art.194;
P.2 Art.199; P.2 Art.200;
P.2 Art.203'; P.2 Art.203%
P.2 Art.205; ; P.2 Art.205';
P.2 Art.206; P.2 Art.211;
P.2 Art.216; P.2 Art.222;
P.2 Art.245; P.2 Art.252;
P.2 Art.253; P.2 Art.256;
P.2 Art.258; P.2 Art.258%
P.2 Art.258% P.2 Art.258;
P.2 Art.262; ; P.2 Art.263';
P.2 Art.265; P.2 Art.269;
P.2 Art.270"; P.2 Art.278;
P.2 Art.280; P.2 Art.283;
P.2 Art.289; P.2 Art.294;
P.2 Art.296; P.2 Art.298';
P.2 Art.299; P.2 Art.300;
P.2 Art.301; P.2 Art.302;
P.2 Art.304; P.2 Art.305;
P.2 Art.307; P.2 Art.308;
P.2 Art.309; P.2 Art.311;
P.2 Art.312; P.2 Art.313;
P.2 Art.314; P.2 Art.316;
P.2 Art.317; P.2 Art.318;
P.2 Art.320; P.2 Art.321";
P.2 Art.321%; P.2 Art.330;
P.2 Art.332; P.2 Art.332;
P.2 Art.343; P.2 Art.344;
P.2 Art.347; P.2 Art.347";
P.2 Art.354; P.2 Art.357;
P.2 Art.359; P.2 Art.361";
P.2 Art.361%; P.2 Art.368>;
P.2 Art.368% P.2 Art.373;
P.2 Art.374; P.2 Art.375;
P.2 Art.376; P.2 Art.378;
P.2 Art.382; P.2 Art.383;
P.2 Art.384; P.2 Art.393;
P.2 Art.397; P.2 Art.399;
P.2 Art.404; P.2 Art.410;
P.2 Art.411; P.2 Art.436'.

the core crime is
material

13

P.2 Art.122; P.2 Art.176;
P.2 Art.177; P.2 Art.188';
P.2 Art.206%; P.3 Art.206%
P.2 Art.222'; P.2 Art.229;
P.2 Art.248; P.2 Art.292;
P.2 Art.361; P.2 Art.363";
P.2 Art.381.

The actions
provided for by
Part(s)... of this

Article

the core crime is formal

95

P.3 Art.109; P.3 Art.110;
P.3 Art.110% P.4 Art.110%
P.2 Art.142; P.3 Art.143;
P.5 Art.143; P.2 Art.144;
P.3 Art.144; P.2 Art.149;
P.3 Art.149; P.3 Art.150;
P.3 Art.150'; P.4 Art.158;
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P.3 Art.159"; P.4 Art.159";
P.4 Art.160; P.3 Art.161;
P.3 Art.171; P.3 Art.199;
P.2 Art.209; P.3 Art.209;
P.2 Art.213; P.2 Art.224;
P.3 Art.224; P.3 Art.239";
P.3 Art.239% P.3 Art.258;
P.2 Art.258; P.3 Art.258;
P.3 Art.262; P.3 Art.263";
P.3 Art.265; P.3 Art.265';
P.3 Art.267'; P.4 Art.267";
P.3 Art.270'; P.3 Art.278;
P.3 Art.279; P.3 Art.280;
P.3 Art.289; P.3 Art.296;
P.4 Art.296; P.3 Art.297;
P.4 Art.297; P.3 Art.298;
P.4 Art.298; P.5 Art.298;
P.3 Art.299; P.3 Art.300;
P.3 Art.301; P.4 Art.301;
P.5 Art.301; P.3 Art.302;
P.2 Art.303; P.3 Art.303;
P.4 Art.303; P.2 Art.306;
P.3 Art.307; P.3 Art.308;
P.3 Art.309; P.3 Art.311;
P.3 Art.312; P.3 Art.313;
P.3 Art.314; P.3 Art.321;
P.4 Art.321; P.3 Art.321%;
P.3 Art.321%; P.3 Art.323;
P.4 Art.323; P.3 Art.332;
P.3 Art.332"; P.3 Art.342;
P.2 Art.352; P.4 Art.354;
P.3 Art.358; P.3 Art.359;
P.3 Art.362; P.4 Art.368%;
P.4 Art.368% P.2 Art.369%;
P.3 Art.371; P.2 Art.376%;
P.3 Art.382; P.2 Art.388;
P.3 Art.399; P.3 Art.404;
P.4 Art.404; P.5 Art.404;
P.3 Art.410; P.4 Art.410;
P.3 Art.411; P.4 Art.411;
P.3 Art.447.

P.3 Art.130; P.2 Art.133;
P.3 Art.133; P.3 Art.176;
P.3 Art.177; P.3 Art.191;
P.4 Art.191; P.5 Art.191;
the core crime is 20 P.3 Art.194'; P.3 Art.229;
material P.3 Art.232'; P.4 Art.232";
P.3 Art.292; P.4 Art.345;
P.4 Art.345"; P.2 Art.365;
P.3 Art.365; P.3 Art.365%
P.3 Art.405; P.4 Art.405.
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The act provided for
by Part(s)... of this
Article

the core crime is formal

P.2 Art.233; P.5 Art.260;
P.2 Art.368; P.3 Art.368;
P.4 Art.368; P.3 Art.408;
P.4 Art.408; P.3 Art.428.

the core crime is
material

P.3 Art.120; P.3 Art.403;
P.3 Art.414; P.2 Art.415;
P.2 Art.418; P.3 Art.418;
P.3 Art.419; P.3 Art.420;
P.3 Art.421.

The acts provided

for by Part(s)... of
this Article

the core crime is formal

P.3 Art.135; P.3 Art.146;
P.3 Art.157; P.2 Art.158";
P.3 Art.240; P.4 Art.240;
P.3 Art.276; P.3 Art.281;
P.3 Art.282; P.3 Art.298";
P.3 Art.368%; P.2 Art.369;
P.3 Art.369; P.4 Art.369;
P.3 Art.406; P.3 Art.409;
P.4 Art.409; P.3 Art.422.

the core crime is
material

P.3 Art.136; P.3 Art.212;
P.3 Art.212%; P.3 Art.277;
P.3 Art.286; P.3 Art.413;
P.3 Art.425; P.4 Art.425;
P.3 Art.426; P.4 Art.426;
P.3 Art.426'; P.4 Art.426';
P.5 Art.426".

The same act

the core crime is formal

25

P.2 Art.114%; P.2 Art.129;
P.2 Art.139; P.2 Art.151;
P.2 Art.153; P.3 Art.153;
P.2 Art.159; P.2 Art.164;
P.2 Art.165; P.2 Art.168;
P.2 Art.175; P.2 Art.259;
P.2 Art.272; P.2 Art.273;
P.2 Art.274; P.2 Art.275;
P.2 Art.328; P.2 Art.333;
P.2 Art.353; P.2 Art.370;
P.2 Art.372; P.2 Art.402;
P.2 Art.406; P.2 Art.428;
P.2 Art.439.

the core crime is
material

P.2 Art.120; P.2 Art.131;
P.2 Art.140; P.2 Art.194;
P.2 Art.270; P.2 Art.271;
P.2 Art.326; P.2 Art.329;
P.2 Art.364; P.2 Art.364";
P.2 Art.365% P.2 Art.367;
P.2 Art.403; P.2 Art.414;
P.2 Art.419; P.2 Art.420;
P.2 Art.421; P.2 Art.425.
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6. The same acts

the core crime is formal

P.2 Art.126; P.2 Art.146;
P.2 Art.157; P.2 Art.158%
P.2 Art.210; P.2 Art.238;

P.2 Art.239; P.2 Art.241;

P.2 Art.267; P.2 Art.276;

P.2 Art.281; P.2 Art.282;

P.2 Art.366; P.2 Art.368%
P.2 Art.438; P.2 Art.446;

P.2 Art.447.

the core crime is
material

P.2 Art.137; P.2 Art.192;
P.2 Art.212; P.2 Art.212";
P.2 Art.232% P.2 Art.242;
P.2 Art.243; P.2 Art.249;
P.2 Art.277; P.2 Art.286;
P.2 Art.325; P.2 Art.412;
P.2 Art.413; P.2 Art.426.

The title of the
crime or the
repetition of the
previous disposition

42

P.2 Art.115; P.2 Art.119;
P.2 Art.121; P.2 Art.125;
P.2 Art.134; P.2 Art.136;
P.2 Art.152; P.3 Art.152;
P.4 Art.152; P.2 Art.185;
P.3 Art.185; P.4 Art.185;
P.5 Art.185; P.2 Art.186;
P.3 Art.186; P.4 Art.186;
P.5 Art.186; P.2 Art.187;
P.3 Art.187; P.4 Art.187;
P.2 Art.189; P.3 Art.189;
P.4 Art.189; P.2 Art.190;
P.3 Art.190; P.4 Art.190;
P.2 Art.191; P.2 Art.197";
P.4 Art.197"; P.3 Art.206;
P.3 Art.305; P.2 Art.310;
P.2 Art.327; P.2 Art.355;
P.3 Art.355; P.3 Art.369%
P.3 Art.402; P.4 Art.402;
P.3 Art.407; P.4 Art.407;
P.5 Art.407; P.2 Art.408.

8. The same action

the core crime is formal

P.2 Art.201; P.2 Art.220";
P.2 Art.239'; P.2 Art.239%
P.2 Art.265'; P.2 Art.315;
P.2 Art.319; P.2 Art.323.

the core crime is
material

P.2 Art.246.

The most appropriate construction for the indication of the previous (core) crime is
either repeating the title of the crime (robbery, brigandism, rape, murder, etc.) in the
second (next) part of the article of the Special Part of the Criminal Code of Ukraine, or
textual reproduction of the previous part of the article. But such constructions are not
abundant in the current Criminal Code of Ukraine: only about 10.6 % — absolute minority
of cases. 89.4 % of the normative text of the Criminal Code (355 cases) for the same
purposes use the construction «the same actions», «the same act» in different options
(7 variants in total). Most likely, the legislator uses the mentioned construction in order
to cut down the normative text and ensure the conciseness of normative language.
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Nevertheless, as noted above, by using the considered linguistic revisions to shorten
the text of the Criminal Code of Ukraine, the legislator often creates problems in their
understanding, which consequently reduces the clarity and effectiveness of criminal
legislation.

There are no special problems with the interpretation and qualification of socially
dangerous behavior if the first part of the article of the Special Part of the Criminal Code of
Ukraine provides for liability for the formal crime (the absolute majority of cases —
67.2 %). In this case the use of the constructions «the same actions», «the same act» in
different versions denotes the previous core crime in the broadest meaning (all the features
of the crime, except socially dangerous consequences). Although such a conclusion may be
challenged from the theoretical point of view, in most cases the practice does not face
difficulties in applying the relevant criminal norms in the considered aspect.

The bulk of the problems with such laconic and economical formulations arise in
case the core crime is material, and its qualified form begins with the use of the analyzed
constructions — 22.2 % of cases. If the legislator carries out the differentiation of criminal
liability by the line of increase (growth) in quantity or intensity of consequences - the use
of the corresponding construction is in general justified; but if not — we face a
controversial situation and variety of its interpretations by scholars.

Thus, the existing criminal norms, which are provided for by Parts 1 and 2 of Article 194
of the Criminal Code of Ukraine, cause problems of legal qualification, ambiguity in
their application and the related acute scientific debate.

The norm of Part 1 of Article 194 of the Criminal Code of Ukraine provides for
liability for the intentional destruction of or damage to somebody else’s property, which
caused damage in large quantities. The norm of Part 2 of this Article contains an
indication of the same act committed by way of setting fire, explosion or any other
generally dangerous method, or which caused material damage in extra large quantities,
or caused death of people, or any other grave consequences. As a result, we face the
question as to how to interpret the construction «the same act» in Part 2. In particular,
whether intentional destruction of or damage to somebody else’s property, committed by
setting fire, explosion or any other generally dangerous method, is to be qualified by Part 2 of
Article 194 of the Criminal Code of Ukraine, even if it does not cause damage in large
quantities? There can be two opposite ways of interpretation.

If we proceed from the fact that the norm of Part 2 of Art. 194 is a special norm in
relation to the norm of Part 1 and use the logical way of interpreting the relation between
subordinating general and subordinate special norms, then the special one should contain
all the features inherent in the general norm without any exception, including the criminal
consequences, plus additional feature (or features) (in this case qualifying ones). Since the
general norm contains a material crime and involves a consequence in the form of causing
damage in large quantities, the special norm should also include this consequence.
Accordingly, the act provided for by Part 2 of Art. 194 of the Criminal Code of Ukraine
will be criminally unlawful only in case of causing damage in large quantities.

However, if we proceed from the linguistic interpretation of the term «act», we get a
contradiction. A criminal act as a feature of the objective side of a crime is an active or
passive (action or inaction) conscious and willful, socially dangerous and criminally
unlawful behavior of a person. The act as a criminal law term does not include the
criminal consequences that may be caused as a result of its commission. Accordingly, in
Part 2 Art. 194 of the Criminal Code of Ukraine, the construction «the same act» shall be
interpreted only as intentional destruction of or damage to somebody else’s property,
regardless of the damage caused.



O. Marin, I. Sen
ISSN 0136-8168. BicHuk JbiBCbKOrO YHiBepcuTeTy. Cepis topmandHa. 2017. Bunyck 65 109

Consequently, there are two contradictory ways of interpretation. If the first one
proceeds from the relation between general and special (which provides for a qualified
crime) norms and corresponds to it completely, the other one is not so simple. It implies
that the special norm does not necessarily include all the features of the general norm and
this statement contradicts to the logical relation of subordination.

Accordingly, one should refer to the classification of special norms, which is
offered by Professor V.Kudrjavcev, in particular the allocation of complete and
incomplete (partial) competition of general and special norms. Thus, in the case under
consideration, the competition between general and special norms will be incomplete
(partial) — that is when a certain norm is special in relation to another norm only in
certain cases [4, c. 260-261]. Thus, in Article 194 of the Criminal Code of Ukraine, the
norm of Part 2 will be special in relation to the norm of Part 1 only in case of causing
damage in large quantities. If such damage is not caused, but the act was committed by
setting fire, explosion or by any other generally dangerous method, or it caused death
of people or other grave consequences, then we have an independent norm in Part 2 of
the Article which is not special in relation to the norm of Part 1.

M. Svidlov [8] names these norms relatively special, since they have only partially
special nature.

To confirm this interpretation, one can refer to the explanations of the Plenum of the
Supreme Court of the USSR, which have already lost validity: «With regard to such a
method of committing a crime as setting fire, the courts are advised to keep in mind that
criminal liability for intentional destruction of or damage to state, collective property and
personal property of citizens committed by fire should be applied irrespective of whether
the damage is significant» [10, c. 654; 7, cT. 1].

In practice, there are also cases of such qualification. The Decision of the joint
session of the Board of Judges of the Chamber of Criminal Cases of the Supreme Court
of Ukraine and the Military Board of Judges of April 3, 2009 is an example. It states that
«the court reached a grounded conclusion of the fault of F. in the crime provided for in
Part 2 of Art. 194 of the Criminal Code, and for this crime, committed by way of setting
fire, explosion or by any other generally dangerous method, causing material damage in
large or extra large quantities is not an obligatory feature» [10, c. 655; 12].

Another example of such qualification is enshrined in the Decision of the Board of
Judges of the Chamber of Criminal Cases of the Supreme Court of Ukraine of August 31, 2010.
This decision confirmed the verdict of the Chyhyryn district court of Cherkasy region of
December 21, 2009 in part of the qualification of the convict’s actions by Part2 of
Article 194 of the Criminal Code (as intentional destruction of somebody else’s property
committed by setting fire). Nevertheless, «such a qualifying feature as causing damage in
large quantities» was excluded from the qualification of his actions under Part2 of
Article 194 of the Criminal Code [11]. The reason for such a decision of the Supreme
Court was the fact that the caused to the victim material damage in the amount of
24 311.83 hryvnas, did not constitute damage in large quantities, since at the moment the
crime was committed, in order to be considered in large quantities the damage should
have amounted to more than 75 625 hryvnas [10, c. 654-655].

Unfortunately, after the entry into force of the new Criminal Procedural Code of
Ukraine on November 19, 2012, where in Part 1 of Article 458 the general obligation of the
conclusions of the Supreme Court of Ukraine stated in its decisions is stipulated, the court
has not considered such cases. Therefore, at the present time the issue remains unsolved.

Obviously, the best way out of the outlined problem would be the cosmetic
improvement of the current text of the Criminal Code of Ukraine in this part, namely: the
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use of the titles of the crimes or the textual reproduction of the disposition of the core
crime in the corresponding part of the article of the Special Part. But it is difficult and
sometimes even impossible to achieve this.

In the current situation, it seems relevant to use, as V. Navrots’kyj suggests, the
essence criterion to identify the actual correlation of criminal norms [6, c. 286]. In our
opinion, it is necessary to take into account such theoretical considerations as to the
assessment of the degree of social danger of the committed act. The crime in its material
characteristics differs from the socially neutral (positive, harmful, or any other) behavior
by social danger. The indicators of the social danger of criminally unlawful behavior are
the so-called crime-forming features. In other words, the relevant acts are considered
socially dangerous and are included to the criminal codes only if the legal characteristics
of these acts include the necessary crime-forming features [14, c. 187-189].

Selection of features for the formation of the corpus delicti of a crime and the
creation of the relevant criminal norm on this basis is carried out within the framework of
criminalization, that is, in the process of identifying the socially dangerous forms of
individual behavior, the recognition of admissibility, the possibility and feasibility of
criminal struggle against them and their fixation in the law as criminally unlawful and
punishable. As a result of criminalization, the features that distinguish a criminal act and
non-criminal behavior are detected and enshrined in the criminal law [2, ¢. 11-12].

These features may relate not only to the form and type of guilt, the motive and
purpose, the manner of committing a crime, the severity of the consequences, but also to
the subject-matter of a crime and the victim, the place, the time, the circumstances, the
situation of committing an act, the means and tools with the use of which a crime is
committed, the subject. If none of these features are available, then there is no reason to
say that such an act is socially dangerous [14, c. 187-189].

Such features are crime-forming, that is, those that create a norm which establishes
criminal liability. The crime-forming features serve as a criterion for criminalization. Not
each feature of a crime can be crime-forming. It becomes such in cases when it creates an
independent criminal norm, which, following the needs of legal technique, is provided
for either in the core crime or in its qualified or especially qualified forms [2, ¢. 11-12].

If we proceed with the analysis of the crime enshrined in Part 1 of Article 194 of the
Criminal Code of Ukraine, we can conclude that in this case the quantity of the damage
caused by intentional destruction of or damage to somebody else’s property is the crime-
forming feature. In the case described in Part 2 of Article 194 of the Criminal Code of
Ukraine the emphasis of social danger «is transferred» to other factors, which are already
so dangerous by themselves that convert simply illegal behavior into a crime:

1) generally dangerous method;

2) death of people;

3) other grave consequences.

Therefore, if intentional destruction of or damage to somebody else’s property is
committed by way of setting fire, explosion or any other generally dangerous method, or
caused death of people and other grave consequences (another nature of damage caused
by the crime, obviously different from its material expression in Part 1 of Article 194 of
the Criminal Code) — it is not a qualified type of intentional destruction of or damage to
somebody else’s property, but another independent core crime. Accordingly, the norm of
Part 2 of Article 194 of the Criminal Code of Ukraine is relatively special, since it has
only partially special nature. That is, the encroachment stipulated in Part 2 of Art. 194 of
the Criminal Code of Ukraine is a qualified crime in the proper sense of the word in
relation to Part 1 only if intentional destruction of or damage to somebody else’s property
causes material damage in extra large quantities.
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In other words, the crime of intentional destruction of or damage to somebody
else’s property committed by generally dangerous method or which caused death of
people or other grave consequences does not imply the existence of socially
dangerous consequences in the form of causing damage in large quantities.

Conclusions. The analysis of the text of the Criminal Code of Ukraine gives
grounds for the following conclusions:

— As of September 30, 2017, the Criminal Code of Ukraine contains 397 qualified
and especially qualified crimes. To indicate the features of the core crime in the qualified
(especially qualified) one the legislator gets to use different legal formulas (constructions).

— The most appropriate construction is either repeating the title of a crime in the second
(next) part of the article of the Special Part of the Criminal Code of Ukraine, or the textual
reproduction of the disposition of the previous part of the article. But such constructions are
rare in the current Criminal Code —only 42 —the absolute minority of cases.

— In order to cut down the normative text, in 89.4 % of the text of the Criminal Code
of Ukraine (355 cases) the legislator uses the construction «the same actions», «the same
act» in different options (7 variants in total), often creating problems in the understanding
of the corresponding norms.

—If the first part of an article of the Special Part of the Criminal Code of Ukraine
provides for liability for the formal crime, in most cases there are no special problems with
the interpretation and qualification of the corresponding socially dangerous behavior.

— The bulk of the problematic issues of qualification arise in cases when the core
crime is material, and the qualified or especially qualified one as an indication of the
main crime uses by the terms «action(s)» or «act(s)». In some cases, this creates a
controversial situation and acute scientific debate for its solution.

— In our opinion, in this situation it is necessary to consider the essence criterion and
to proceed from the assessment of the degree of social danger of the committed act, the
indicators of which are the so-called crime-forming features. If such feature or features
are so socially dangerous that they create an independent criminal norm, then it can be
stated that in the corresponding (second or next) part of the article of the Criminal Code
of Ukraine there is a separate independent crime that does not necessarily contain all the
features of the core crime, provided for in the first part of the considered article. In this
case, different interpretation would indicate a gap in the criminal and legal regulation of
the liability for the relevant encroachment.

— If to analyze the crime provided for by Part 2 of Art. 194 of the Criminal Code of
Ukraine, dangerous method, death of people or other grave consequences are, to our
mind, the crime-forming features. Therefore, the consequence of causing damage in large
quantities is not an obligatory feature of this crime. Accordingly, the norm of Part 2 of
Article 194 of the Criminal Code of Ukraine is relatively special, since it has only
partially special nature — in terms of causing material damage in extra large quantities.

— Thus, the crime of intentional destruction of or damage to somebody else’s
property committed by generally dangerous method or which caused death of people or
other grave consequences does not imply the existence of socially dangerous
consequences in the form of causing damage in large quantities.
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Po3rnsiHyTo NuTaHHs 3aKkOHOA4ABYOro BUPAXEHHS creLianbHuX HOpM (30Kpema, B YaCTuHI

dhopMynoBaHHA O3HaK KBanigikoBaHUX Ta 0COBnMBO KBanichikoBaHWX CKNagiB 3MO4YMHY) B
TeKCTi YmHHOro KpumiHanbHoro kogekcy YkpaiHu. 3 uieto meTol y dopmi Tabnuui ysarans-
HEHO BCi BMMNAaAKM BUMKOPUCTAHHS KBanichikoBaHWX 4um 0COGNUBO KBamnidikoBaHUX CcKnagis
3nounHy B KK Ykpainn. YunHHuii Ha 30 BepecHs 2017 poky KK Ykpainn gae moxnusicTb
3poO1TN BUCHOBOK MPO Te, O BiH MicTuTb 397 kBanigikoBaHx (0cobnmBO KBanidikoBaHMX)
CKnapis 3MounHy. [ns Mo3HayeHHs O3HaK OCHOBHOMO CKNagy 3MoyvHy Y kBanidikoBaHOMy
3aKoHOAaBeLb BUKOPUCTOBYE Pi3Hi IOPUONYHI KOHCTPYKLLT.



O. Marin, I. Sen
114 ISSN 0136-8168. BicHuk JlbiBCbKOrO YHiBepcuTeTy. Cepis topuanydHa. 2017. Bunyck 65

Hanbinblu BAanum BuOAETbLCA BiATBOPEHHS y ApYril (HacTynHi) 4YacTuHi  cTaTTi
Ocobnueoi 4yactnHn KK YkpaiHm abo x Ha3Bu 3noumHy, abo X TeKcTyanbHe BiATBOPEHHS
Ancnosuuii nonepeaHboi YaCTUHM CTaTTi. Ane Takux KOHCTPYKLUiN Y YmHHOMY KK HebaraTo.

OcCHOBHy yBary 3ocepeiXeHO Ha BMKOPUCTaHHI NPW KOHCTPYIOBaHHI KBanigikoBaHux Ta
0co6nunBo kBaniikoBaHNX CKNagiB 3MOYMHIB BiAMNOBIOHWX IOPUANYHUX POPMYN (KOHCTPYKLIR):
«Te came AiaHHA», «Ti caMi AigHHSA», «fifgHHA, nepeabadeHe (-i) YacTuHOW (-amu) ... uiel
cTaTTi», «Ti cami Aii», «gii, nepeabaveHi YactmHow (-amu) ... Ui€i cTaTTi», «Ta cama gia».
3pobneHo cnpoby aHanidy 3MicTy Luiei KOHCTPYKLii i3 ypaxyBaHHAM BuAy MONEepeaHboro
OCHOBHOrO CKragy 3MouunHy.

Akwo y nepwin yactuHi ctatti Ocobnueoi YyactuHu KK Ykpainn nepepbayeHa Bignosi-
hanbHiCTb 3a hbopmanbHUI cknag 3Mo4YMHy, To B BinbLIOCTI BUNagkiB ocobnusmx npobnem i3
TryMaveHHaM Ta kBanidikauieto cycninbHo HebGe3neyHoi noBefiHkM He BUHMKaAe. Hanbinbwe
npo6nemMHuX NuTaHb KBanidikauii 3'SBNSETbCA y TUX BUNaAKax, KONM OCHOBHWIA cknaj Bigno-
BiAHOro 3nounHy marepianbHWUi, a kBanidikoBaHMI Y 0coBnMBO KBanidikoBaHUIM SIK BKa3iBKY
Ha OCHOBHMI MOCIYroBYETLCA TEPMIHAMM «AiA(-1)» YN «OIAHHS».

Y ubomy acnekTi, ocobnuBy yBary 30CepemxeHO Ha aHanisi Hopmu 4.2 cT. 194 KK
YKpaiHu 3 METOK BM3HAYEHHS aAekBaTHOCTI BUKOPUCTaHHS Y Hill IOPMONYHOI KOHCTPYKLIT «Te
came AisHHA». Y nofibHMX cuTyauisx NPONOHYEMO KepyBaTUCH OLIHKOK CTYNEeHs CyCninbHOI
Hebe3nekn BYMHEHOro AisiHHSA, iHAMKATOPOM SIKOro € TaK 3BaHi KPMMIHOYTBOPIOKOYI O3HaKu. Y
4.2 c1.194 KK VYkpaiHu, Takumu KpUMIHOYTBOPIOKOYMMM O3HakamMu, Ha Hawy AOyMKy, €
3aranbHoHe6e3neyHni cnocib, 3arnbenb Noaen Ym iHWi TSHKKi Hacnigku. ToMy Hacnigkv y BuAi
3anofisiHHA LWKOAW Y BENUKNX PO3Mipax He € 060B’A3KOBOID O3HAKOH LIbOro CKNagy 3rounHy.

OTxe, cknaj yMUCHOTO 3HULLEHHSI UM MOLUKOOXKEHHSI Yy)KOro MarHa, BUMHEHOro 3aranb-
HoHebe3neyHnMm crnocobom abo Takoro, WO CApUYMHUNO 3arnbenb niogen abo iHWi TSXKK
Hacnigkn, He nepenbayae HasABHICTb CycninbHO HebGe3neyHux Hacnigkie y BuAi 3anogisiHHS
LUKOAM Y BENUKUX PO3Mipax.

Knroyosi criosa: topugnyHa dopmyna (KOHCTPYKUif), KBanidikoBaHUA cknag 3roYunHy,
CTYNiHb CycninbHOI Hebe3nekn, KPMMIHOYTBOPIOoYa O3HaKa.



