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Bcemynnue cnoeo

EBOJIIOLIA BITYU3HAHOTI'O
KOHCTUTYIIOHAJII3MY B CBITJII
MOJITUKO-IIPABOBUX PE®OPM B YKPAIHI

Bitaio y4acHHKIB HAyKOBOTO CeMiHapy, IPUCBIUEHOTO aKTya-
TBHIN TIpoOIIeMi TOPSAAKY JIEHHOTO YIPOIOBXK yChOTO TpaHchopma-
IHHOTO Tepioy PO3BUTKY JepKaBHOCTI B YKpaiHi — Teopii Ta mpax-
THUKH CY4acHOTO YKPaiHCBKOTO KOHCTUTYIIIOHAI3MY.

KonctutynionanisMm — 0OaraTtoacrieKTHE SIBUILE AEP)KaBHO-
MIPaBOBOTO Ta CYCHITBHO-IIONITUIHOTO JKHUTTS, M0 Ha PI3HUX eTarmax
PO3BHUTKY KOHCTUTYLIHHOI Aep>kaBHOCTI HaOyBaso pisHUX ¢GopM i
HaTOBHIOBAJIOCS Pi3HUM 3MicToM. Lle 3ymoBieHo, 30kpema, Gpopmy-
JFOBaHHSM KOHCTHTYIIMHHX ie# i MPUHIINIIIB, CTAHOBJICHHSIM KOH-
CTUTYIIIHHUX TPAJMINA Ta CTBOPEHHSM HAYKOBHUX KOHCTHTYI[IHHX
MOJIOKEHb 1 TIOKTPUH, KOHCTUTYIIHHUX MPOEKTIB, MPUHHSITTIM KOH-
CTHUTYIIi} i BHECEHHSIM JI0 HUX 3MiH.

CaMme MOHATTS KOHCTUTYIIOHATI3M HE MOYKHA PO3TJISIATH TIe-
PBUHHUM YM HaBiTh CAMOCTIHHHMM, OCKUIbKH BOHO € TOXIJHHM BiJ
MOHATTS. «KOHCTHUTYLIsI», K B €TUMOJIOTIYHOMY, TaK 1 B HayKOBO-
TEOpEeTUIHOMY TuTaHi. KOHCTUTYIIIS — TO# CYCHUTBHUN AOTOBIp, SIKUI
¢ikcye dhopmu, crmocodw, MPUHIMITN, OCHOBH, TpaBa, 000B’SI3KM Ta
IHII B3a€MO3B’s13aHi MiXK COOOI0 BiJIHOCHHU JICPXKAaBU Ta CYCIUILCT-
Ba 1 iX pealizarii.

Ha Bcix KIIIOYOBHX €Tamax CBOTO PO3BHTKY YKpAaiHCHKHI KOH-
CTUTYLIOHANI3M  XapaKTepPHU3yBaBCsl  COPHUHHATTSM  TONITHKO-
MPaBOBUX YyY€Hb MHUHYJIOTO 1 KpalluX JOCATHEHb CBITOBOI KOHCTH-
TYHIHHO-TIpaBOBOi AyMKU. [IpoTe mi1s HhOTO 3aBXKAu OYyB BIaCTUBHUI
BITHOCHO CaMOCTIMHUH XapakTep 1 pPi3HOMAaHITHICTh 3aKpiIUICHH:
KOHCTUTYIIH Ta IHIIMX KOHCTHUTYLIHHUX aKTiB y (opMi AOTOBOPIB,
yHiBepcamiB Tomo. Bigrak, Mo)KHa JaTH Hai3araibHINTy XapakTepu-
CTUKY KOHCTHUTYI[IOHAJI3MY SIK iCTOPUYIHOTO TIOHATTS, BAOKPEMHUBIIIH
0c00JIMBOCTI HOTO BUHUKHEHHS, CTAHOBJICHHS Ta PO3BHUTKY B IIPOIIC-
Ci Iep>KaBOTBOPEHHS.



ChoroJiHi 3MiCTOBHY OCHOBY KOHCTHTYILIOHaJi3My BHU3Haua-
I0Th 3TiAHO (QOPMYJIOI0 «KOHCTHUTYLIHHO-IPaBOBA HOpPMa  ILIIOC
mpakThKa ii peamizamii». [IOHATTS KOHCTHTYIIOHANI3MY OXOILTIOE
TEOPit0 KOHCTHUTYIII] Ta MPAKTHUKY KOHCTHTYIIIHHOTO PO3BUTKY OKpe-
Moi KpaiHu abo rpynu kpaiH. [lil KOHCTUTYLiIOHATI3MOM 4acToO Po-
3yMIIOTh TaKOX CHUCTEMY 3HaHb TMPO MOJIITUKO-TIPABOBI OCHOBHU Jie-
MOKparii, crmocobu iX (popmambHOTO BHpPaXEHHS, METOIU 1 Mipy pea-
mizanii. KoHcTuTyioHami3M 4acto cipuiiMaeThest SIK MPUHIIMIT Opra-
Hizamii JAep>KaBHOI BIIAM, SIKUH OXOIUIIOE PsiJi KPUTEPIiB (pO3MOJIiI
BIIa/IW, TIpaBa Ta CBOOOAM TIOAMHH, KOHTPOIb IHCTHUTYTIB BIaau 3
00Ky OKpeMHUX IHCTHUTYTIB TPOMaJTHCHKOTO CYCITIJILCTBA, BEPXOBEH-
CTBO TIPaBa).

J1a KOKHOI Cy4acHOI AEMOKpaTH4yHOI JepxaBu KoHCTHTYyIs
Mae ocoOnMBe 3Ha4eHHS. BoHa Bigirpae poib CHCTEMOYTBOPIOIOYOTO
JIOKYMEHTY, sSIKHii HaOyBae Jiefaii Oibinoi Baru 0coOIHMBO B Tepexi-
JIHI TIEpio/in, KOJIM 3a3HAIOTh TpaHcOpMallil ONITHIHA, EKOHOMIUHA
Ta IpaBOBa CHCTEMH CycHiibcTBa. He € BHHATKOM y HBbOMY CEHCi
VYkpaiHa, MOYaTOK SKICHO HOBOT'O €Tally JepP>KaBHO-IPABOBOIO PO3-
BUTKY SKOi 3aKOHOMIpHO TMOB’SI3aHUH 3 MPHUHATTAM y 4epBHiI 1996
poti OcHOBHOTO 3aKOHY JIepKaBH, IO BIPOAOBXK 22 POKIB CIYTyeE
MIPaBOBOI0 OCHOBOIO PO3BUTKY YKpaiHU SIK JEMOKPATUYHOI, COIlia-
JILHOT, MPaBoOBOI Jiep>kaBu, popMyBaHHS 1 BIOCKOHAJICHHS iHCTUTYTIB
myOJIi9HOT BITa/IN, CTAHOBIIEHHS TPOMAITHCHKOTO CYCHIIbCTBA. Y Hil
3 ypaxyBaHHSIM €BPONEHUCHKUX CTAHAAPTIB JEMOKPATHYHOI AEp>KaBU
Ta ICTOPUYHOTO JOCBIYy KOHCTHTYI[IOHANI3My OyJO BiJIoOpakeHO
CTaH PO3BUTKY YKpaiHCHKOTO CYCIiJBCTBA 1 Jiep)KaBH, BU3HAUYEHO
3acaau KOHCTUTYHIHHOTO JIafy YKpaiHu, 3aKpilieHO OCHOBHI IIpaBa,
cB00OM Ta 060B’I3KY JIOAWHHU 1 TPOMAISTHHHA.

Hezanepeune 3HaueHHsI KOHCTHUTYILIi BHABISETHCS y PEryIio-
BaHHI CYCHUIBPHHX BiJIHOCHH, CTBOPEHHI CHPHUSATIMBHX YMOB IS
edeKTUBHOTO 3a0e31meueHHs mpaB i cCBOOO JIOAWHU Ta TPOMAISTHH-
Ha. 3HaYHOIO Mipoto Taka e(EeKTHBHICTH 3aJie)KaTUME Bij IMpolecy
YIOPSAKYBaHHS UMHHOIO 3aKOHOJABCTBA YKpAaiHW, SIKUU HacamIle-
pea IOBHHEH CTaTH OCHOBHHMM KPHUTEPiEM BU3HAYEHHS HEOOXiTHOCTI
MPOBENEHHS TOJIITHYHHUX, COIIaIbHO-eKOHOMIYHMUX Ta TPaBOBUX
pedopm y Hamriii qepkasi.

JloBOIUTBCA KOHCTaTyBaTH, IO Y CY4acCHOMY YKpPaiHCBKOMY
CYCIIIBCTBI IMOCTPaAsSHCHKA 1/1€0JIOTisl MIOAO0 TPIOPUTETY iHTEpeciB
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Jiep>KaBU HaJ IHTEpecaMH TPOMaJIsH, 100 TPUBAJIOTO HiBEIIOBaHHS
3HAYUMOCTi Jiep>KaBHOI MOBH, NPHHHATTS JIEP>KaBHO-BIAJHUX pi-
LIEHb HACWJIBHULBKMM ILUIAXOM, a HE LUIAXOM JHUCKYyCii 1 HOpo3-
YMIHHS 3 T'POMAJCBKICTIO HPOTAIOM TPHUBAJIOTO Yacy HE MOXKYTb
OyTH BUKOPIHEHHI i3 CYCIIEHOTO Ta JIepKaBHOTO KUTTA Kpainu. Of-
HaK 13 3aMpoBaKEHHSM Tpoliecy pedopM Ta HAOIKEHHAM Y KpaiHH
JI0 €BPONEHCHKUX CTaHIAPTIB MOCTYIOBO BiOyBa€eThCs mepedopma-
TyBaHHS MOJIITHKO-1/1€0JIOT1YHOI CKJIQJI0BOI IepaBH y OiK aKTHBHOT
nil eMOKpaTH4YHUX pedopM Ta YCBIJOMIIGHHS CYCIIiIBCTBOM Ta
JIEPKaBOIO BIIACHOI 3HAYYIIOCTI Y CBITOBOMY CITIBTOBapHUCTBI.

SlckpaBUM CBiTYEHHSIM IHOTO CTaB €BPOIHTETpAliMHUN TIPO-
1ec, moyaTok sikomy Oyno moknangeHo 16 BepecHs 2014 poky numis-
XOM YKJIaJIeHHSI YTOH TIPO acoIiarito Mixk YKpaiHo¥o, 3 OfHi€l cTo-
ponn, Ta €BpornerickkuM Coro30M, €BPONIEHCEKIM CITIBTOBAPHCTBOM
3 aTOMHOI eHeprii i iIXHIMU Jep’KaBaMH-WICHAMH, 3 1HIIOT CTOPOHHU.
HacTtynHi kpoku m0 eBpoinTerpaiii nepenbadarots psg pedopM y
OCBITHII, MEIWYHIN, COIiaNbHIN, CyINOBii, OFOHKETHIH Ta IHIINX
rany3sx, MPUBEICHHSIM YHMHHOTO 3aKOHOAABCTBA JI0 €BPONEHCHKHX
CTaHIApTIB Ta BUKOHAHHS YCiX BUMOT €BPONEHCHKOro COI03Y 00
Maii0yTHBOI'O TIOBHOIIPABHOTO YJICHCTBA HAIIOI JepiKaBH.

CraH cyd4acHOTO YKpaiHCBKOTO CYCIIJIbCTBA 1 TONITHYHOTO
nporecy B YKpaiHi 00’€KTHBHO MOTpedye peOopMyBaHHS Yy 3B’ SI3KY
3 HEOOXiTHICTIO BIOCKOHAJIIEHHS KOHCTHUTYIIIHOTO pPETYIIOBaHHS
CyCHiTbHHUX BigHOCHH. Lli 3MiHM MalOTh CHPHUSATH TOCATHEHHIO BH-
3HaueHoi y uyunHHiA Koncturynii Ykpainu meTH, mos’s3aHoi, 30Kpe-
Ma, 3 MParHeHHSAM PO3BHBATH 1 3MIIHIOBATH JEMOKpATHYHY, COIlia-
TBHY, TIPAaBOBY JepXaBy, a TaKOXX 3 HEOOXiIHICTIO 3abe3meueHHs
HACTYNHULTBA Y KOHCTUTYLIHHOMY TBOpEHHI. BoHM Takox mpoIuk-
TOBaHI MPAaKTUKOIO 3aCTOCYBaHHS TonokeHb Koncturynii Ykpainu,
BHSBIIEHHSIM Ta HEOOXITHICTIO YCYHEHHS B ii 3MICTi TIEBHUX HEIOJIi-
KiB, a came, HEJOCTAaTHOCTI TapaHTyBaHHS KOHCTUTYHIHHUX IIpaB i
CBOOO/I JIIOJIMHM 1 TPOMAJISIHAHA, HEJIOJNIIKIB B OpraHi3allii Ta (pyHKIIi-
OHYBaHHI JIEPKaBHOTO MEXaHi3My, HEJOCKOHAIOCTI CHCTEMH CTpH-
MyBaHb 1 MIPOTHUBAT, ska Mana 0 3abe3meuyBaTu 30aJlaHCOBAHICTh Ta
€JTHICTH I[bOTO MEXaHI3My.

dopMyBaHHS TPOMAJITHCHKOTO CYCIIJIbCTBA, MOJANBIINN PO3-
BHTOK YKpaiHH 5K CyBepeHHOi, JeMOKPATHYHOI, TIPaBOBOi, COIialb-
HOI Jlep)KaBW BU3HAYa€ HEOOXIAHICTH BiAMOBIIHOTO HAYKOBOTO 00-
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IPYHTYBaHHS i 3a0e3neueHHs npoiecy GopMyBaHHs HalliOHAJIBHOTO
KOHCTUTYIII{HOTO 3aKOHOJIAaBCTBa 3 YpaxyBaHHAM Kpalloro €Bpo-
MEHCHKOTO Ta CBITOBOTO JIOCBIAY CY4acCHOTO KOHCTUTYIIOHAI3MY.

Bognowac, HaykoBe 3a0e3rnedeHHs KOHCTHTYIIHHO-TIPaBOBOI
MOJICpHi3allil Mae IPYHTYBATUCS HA 3acajiax rIIMOOKOro OlaHyBaHHS
Teopii Cy4acHOr0 KOHCTUTYIIOHAII3MY, BCEOIYHOTO aHaJli3y MpaKkTH-
KU B3aeMOJil YKpaiHu 3 MDKHAPOJHUMH 1HCTUTYLISMA B IMHTAHHIX
KOHCTUTYLiHOT pedopMH, TBOPUOTO OCSTHEHHS 3100YTKIB €BpPO-
MEHCHKOr0 MPABOBOTO 1 MOJITHYHOTO MPOCTOPY, IHTETPYBATHUCS [0
SKOTO nparte Ykpaina. [{e 103BOMTh BU3HAYUTH ONTHMANBHI MUIS-
XM KOHCTUTYIIHHOTO OyiBHUIITBA, SIKI O OpPTaHIYHO TOEAHYBAIH
Kpalili 3apyOi>KHI HamlpaIlOBaHHs B Il Tany3i i ycTalieH] BITUM3HSIHI
MPaBOBI TPAIHUIII.

Baxxaemo tutimHOI HayKoBOI poOOTH, CHOAIBAEMOCH, IO Tpa-
JIMIIis HAYKOBOTO CeMiHapy, 3amovaTkoBaHa Kadeaporo aaMiHicTpa-
THUBHO-IIPABOBUX JUCIMILIIH JIOTOMOXE 3/[IHCHUTH HOBITHIN ITiJXiJ
Ha BaYUIMBI MPOOJIEMH KOHCTHTYIIIHOTO PO3BUTKY YKpaiHH, IO
CHPUSATUME YTBEP/DKCHHIO iJIealliB Ta MPUHIIUIIB Cy4aCHOTO BiTYM3-
HSIHOTO KOHCTHUTYIIOHATI3MY !

P. I. brazyma,

KaHouoam 1opuoutHux HayK, O0yeHm,

pexmop Jlvgiecbkoeo Oeparcasnozo yHisepcumemy
BHYMPIWHIX CNPAs



JI. M. Auopyuwixo,

KanHouoam mMucmeymeo3nascmed, 00yeHm,
Odoyenm xagedpu ¢inocogii ma nosimonoeii
JIvgigcbK020 Oeparcasnozo yuisepcumemy
BHYMPIWHIX CNPAs

KOHCTUTYUIVMHI MIPOEKTU 'EOPI'ISI AHJIPY3BKOI'O
TA IX 3BHAYEHHSI Y CTAHOBJIEHHI YKPATHCBKOI'O
KOHCTHUTYIIOHAJII3MY

I'eopriii AHOPY3bKUIT — YKpalHCHKUN MONITHYHHN iS4, y4e-
HUH-IOPUCT, aBTOpP KOHCTHUTYHMIMHWX NpPOEKTiB, moer. [lms ictopii
YKpaTHCHKOi CYCHIIBHO-TIONITHYHOI Ta MAEpP’KaBHOI IYMKH MAalOTh
0co0MBe 3HAYEHHsI HOTO KOHCTUTYIIHHI po3poOku. Benukuii iHTe-
pec ans yKpaiHCBKOTO Jep)KaBO3HABCTBA CTaHOBIAITH «Hauepku
Koncturymnii PecyOnikm» (mepma mnoxouHa XIX ct.). ¥V KoncTi-
Tylii aBTOp 0cOONMBY YBary BiIBOAMTH MUTAHHIM CaMOBPSTyBaHHS.
I'. Auapy3bpKuil MPUXUIBHUK CJIOB’THCbKOI KOoH(Deaepaii. Ase 1ika-
BHM € Te, 0 Y Iifl CIIOB’SIHCHKi# KoH(Denepallii He 3HANIIIOCS MicCIst
s Pocii, mo He xapakTepHO A YKPaiHChKOI CYCHiIbHO-TIONITHY-
HOi JIyMKH [BOro Tmepiogy. B moKkyMeHTI d4iTKO NpPOBOAWUTH-
Csl IPUHITUIT BHOOPHOCTI BCIX OpraHiB BIaJHM Ta PO3MOALTY ii 3a-
KOHOJIAaBYMX, CY/IOBUX 1 BUKOHABYHX (DYHKIIIH.

[omepax I'. Anapy3bkuii OyB IpUOIYHUKOM OOMEKEHOT MO-
Hapxii, a MOTIM AIWIIOB BHCHOBKY MpO HEOOXiAHICTh ii 3amiHH. Y
3raflaHoMy TPOEKTI KOHCTUTYIIi OCHOBOIO CYCIIJIBHOTO JKUTTS BH-
3Hayayacs rpoMana. JlepkaBa Mana o00’€qHATH CIM aBTOHOMHUX
ITATiB Ha 40ji 31 cBoiMu mpe3ujeHTamu (Ykpainy 3 [lpudopho-
mop’sim, Kpumow i ["anmmunaoro, [lomemty, JIutBy, beccapa6iro, Cep-
6iro, bonrapiro, [loH).

Hanst Pocii micus B ckiani geneparii, 3anponoHoBaniii ['. AH-
Ipy3bKUM, He Tiependavanocs. BiH yBaxkas, 10 AJsl CTBOpEHHS He-
3aNexHol YKpaiHu HeoOXiqHo 3pyiHyBatn Pociro.

Koxen mrat moaiisiBcss Ha o0JacTi, 001acTi — Ha OKpYTH, a
OKPYTM — Ha TPOMajH, 10 CKJIAJAJIUCS 3 CIMEHUCTB. YTPaBJIiHHSA B
rpomMasiax 3IiMCHIOBAJIOCS depe3 yNpaBy, siKa IIOEAHyBala po3-
Hops/I9y, BUKOHABYY 1 cyJ0BY Biaay. Ha qoui ynpaBu cTosB ronosa,
70 Hel BXOAMIIM TPOE-4ETBEPO CTApIIWH, JECATh JEMYTaTiB BiJ rpo-
MaJi¥, CBSIIEHHOCTYXHUTEIb, KiJTbKa MUCapiB, a TAKOX OJIUH MicIle-
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BUH JKUTETb 13 TIMHA3MYHOIO OCBITOIO. YIIpaBa BUpilIyBajia BCi MU-
TaHHS MICIIEBOTO 3HAYEHHS Ha JEMOKPAaTHYHHUX 3acajgax, HaBiTh MO-
TJIa 3a TIEBHI MMOPYIIEHHS YB’ I3HATH JI0 CEMU JHIB.

Ha piBHI OkpyTy 3a THMH X TMIPUHIUIIAMH, 5K 1 yIpaBa y Tpo-
Maji, Jisaa OKpy’KHA ManaTa. Ii JemyTaTiB oOMpaau Ha JBa POKH.
BukonaBuy Ta posnopsady Biaaa 34iHCHIOBATIO OKPY)KHE MPaBIIiHHS,
710 CKJIaZy SIKOT'O BXOJIWJIM OKPYKHUN Ha4aJIbHUK, HOTO 3aCTYIHHUKH 1
Tpu paanuku. OkpyxHa Jlyma obupanacss Ha OJUH PiK 13 KyMIiB i
pemicHuKiB. Ha piBHI 00sacTi aBTOp KOHCTUTYLIHHOTO MPOEKTY Iie-
peabavyas obmacHy manaTy, YIOpaBIiHHS, MOMIMiI0, MaricTpar, iHCTH-
TYIIO COMIaIbHOTO CHpsMyBaHHA. CKIIaJJOBUMH YacTHHAMH JIeprKa-
BU — IITaTaMH — KepyBajia 3aKOHOJ[aBYa BJaJia B 0CO0l1 CeHaTry: BU-
KOHaBUy BJaJy 3/1MCHIOBAB MPE3UAEHT, IPU SIKOMY NPALIOBaB LICH-
3YpPHHAN KOMITET, a TAKOX 1HII KOMITETH: BHYTPIIIHIX CIIpaB, TIOpe-
MHHH, TPOMHCIOBUH, pinaHcoBMit 1 HarysaoBuit. LlltaTn Manu Bumi
HaBYaJIbHI 3aKJIQJM: aKaJieMil HayK i MUCTEITB, HAPOJHOTO CIIOBa,
MEINYHY, a TaKOXX BUIIWH >KIHOYHMI BUXOBHHUH 3aKian. Yci mraTu
00’eTHyBasia JiepaBHa Ha0y0Ba, 10 CKIajaanacs 3 3aKOHOIaBYUX
300piB, [epxaBHOi paju, 10 SKOI HaJIeKAIU: MPE3UASHT peciryOi-
KW, MiHICTPH, MPOKYpPOp, a TaKOX Mpe3uaeHTH mraTiB. Ha mpomy
piBHI misitm MiHicTepcTBa (iHAHCIB 1 MPOMUCIOBOCTI, BIHCHKOBO-
MOpPCBbKE Ta MiHICTEpCTBO IOCTHIIi, IKHX HE OYyJ0 Ha PiBHI LITATiB.
MixHapOIHI BITHOCHHU 31CHIOBAIINCS TiJIbKW Ha PiBHI JEP)KaBH, i
3a HUX BIATOBITAIO MiHICTEPCTBO 3aKOPIOHHMX CIpaB. Y CBOIX Ipo-
€KTax, SIKi eBOJIFOIIIOHYBAJIU B OIK paJMKaji3allii MmoJiTHYHUX TOTJIs-
niB ix aBTopa, I'. AHOpYy3bKHUil Tiependayas BiApokeHHs | eTbmaH-
IIMHA, TONANBINUHN 1 CAMOCTIHHHUN JepKaBHHUA PO3BUTOK UM TisIThb-
HICTh Y paMKax CIIOB’STHCBKOTO coro3y. DopMoro nep:kaBHOTO MpaB-
ninag CnoB’sHepkux Cronmydyenux llltatiB mMana cratu mpe3ujeHT-
ChKa pecmyOiika. Y Hill Oyno mepenbadeHe CTBOpEHHS 3aKOHO/aB-
gux 300piB 1 JepxaHoi pagu. OcTaHHS BKJIIOYala BHIIUX MTOCAIO0-
BUX OCI0 JepkaBU — TPE3UJCHTAa PECIyOJiKu, Bille-IPe3uJICHTa,
MPE3UJCHTIB OKPEMHX IITATIB, FTeHEPaTFHOTO MPOKYypopa Ta MiHicT-
piB. Ha piBHi nepkaBu nependadanocs 3AiiCHEHHS 30BHIIIHBOI TO-
JITHKH, a TAKOXK YNpPaBIiHHSA 000POHOI0, iHAHCAMHU, POMHUCIIOBIC-
TIO, OCBITOIO. OTKe, MPOEKT KOHCTUTYLii AHIPY3bKOTO BHU3HAUYaB
KOHCTHUTYIIIIHI TPUHIUIH, CUCTEMY JIep)KaBHUX 1HCTUTYTIB, BIaJHI
MTOBHOBYKEHHS HA PI3HUX PIBHAX JAEPKABHOTO yIPABIIHHS Ta MicIle-
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BOTO CaMOBpSIyBaHHS, a TaKOXK OyB CHPSMOBAaHUI Ha 3aKpITUICHHS
0c00IMBOI PO MICIIEBUX TpOMa]] Y MalOyTHIN pecmyOdIili.

VY nmepmmx aBox Bapiantax «Koncrurytii PecryOmikmy 1846—
1847 p., cynsun 3 mpoTtokoniB goruty 1850 p., I'. Annpy3pkuii me-
penbauap BifpomkeHHs ['eThbMaHIUHY, 11 CAaMOCTIHHMN JiepyKaBHUN
PO3BHUTOK UM Y PaMKax CJIOB’SIHCBKOTO COI03y. DOpPMOIO IepKABHOTO
npasiiaHsa CrnoB’ssHCbkUX Crionmydennx llltaTiB mMana cratu mpesu-
JCHTChKa peciyOiika. PecnyOmikaHCBKUM MPHHIIMIIAM, HapOJIO0-
BJIQJITIO 1 CAMOBPSITyBaHHIO ITiJICTJIi BCI MOJIITUYHI 1 TTPABOBI 1HCTH-
tytu LTaTis.

OOMmuMHHI yIpaBH MOEAHYIOTh BIIAAY PO3MOPSITY, BUKOHABYY 1
CYZIOBY B MEXaX CBOiX TIOBHOB&)KEHbB. 3 JICMyTATIB BiJl [pOMaj B OKpPY-
rax mependadanocsi CTBOPEHHS OOpaHMX OKPYXHHX TanaT i aym (st
pIIEHHST «MHUPOBUX TSDKEOHHX CIIPaB» 1 YTOM), «COBICHHX CYIiB», a
TaKOXX JYXOBHHX pajl y ClpaBax JyXOBHHX 1 JUIsl yIIPABIIiHHS JTyXiBHH-
UTBOM OKpyry. Ha piBHI OKpyry Hamidauocst CTBOPEHHSI OKPY)KHOTO
TIPABIIHAA 3 PO3MOPSAUOI0 1 BUKOHABYOK (DYHKINSIME. 32 TaKUM XKe
TPUHIMIIOM OYIyIOThCS i 00JIacHi Mpe/ICTaBHUIIBKI, BAKOHABYI 1 CYI0BI
OpraHH, a TaKOX INTaTiB. Y KOXHiil o0nacTi mependayanocs CTBOPEHHS
YHIBEPCHUTETY, YOIOBIYOTO 1 JKIHOYOTO iHCTHTYTIB, CEeMiHapii, a B mITa-
Tax — akaIeMii (JyXOBHOI, HAyK i MECTEITB, HAPOAHOTO CIIOBA, MEINI-
Ho1). [IpeacTaBHUIBKI OpraHy B IITaTaX 3a MPOSKTOM HaMidaJlicsl J1BO-
nayiaTHi (HkHS nanaTta i CeHar), «BUIe BEISHHI» BHKOHABYOI BIIaIH
MoBHUHHE OyJI0 HaleXaTH TPE3UNIEHTY IITary, mo 3abesnedyBaio 0
ABTOHOMIIO WX YaCTUH (eepartii.

Y wMailOyTHIM TNpe3uIeHTChKIl pecryOuii nependadaiocs
cTBOpeHHs 3akoHOoaBumX 300piB i JlepkaBHoi paan. OcTaHHS BKIFO-
Yajia BHIIMX IOC3JOBUX OCIO JepkaBU — Tpe3UIeHTa pPEeciyOriKy,
Bille-TIPE3HJICHTA, TPE3UCHTIB IITATIB, TEHEPAIBLHOIO IPOKYpOpa,
MiHicTpiB. Ha piBHI AepkaBu HaMidajaocsi KEPiBHHUIITBO 30BHIIIHBOO
MOJIITHKOI0, 000POHOT0, (hiHAHCAMU, TIPOMHUCIIOBICTIO, OCBITOIO.

TakuM 4YMHOM, TPOEKT KOHCTUTYIII AHIPY3bKOTO BH3HAYaB
KOHCTUTYIIHI TPUHIUIHN, CXEMYy JAEpPKaBHUX IHCTHUTYTIB, KOJO
BIIQ/IHAX TIOBHOB&)KEHB PI3HHUX PIBHIB, PO3PaXOBaHMX Ha PO3BUTOK
CaMOBpsIYBaHHSA, pOJli TpoMajl y MaOyTHIH pecmyOtii.

1. Binoyceko O. A., Mupomuuuenko B. 1. Hosa icropis [Tonrasiiuau.
Kirems XVIII — mouarok XX cromitts. [Tonraa: OpistHa, 2003. 264 c.
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2. TonoBuyenko B. 1. Anapysekuii I'eopriii (IOpiit) Bonomumuposuy:
(26.05.1827 p. — p. cMepTi HEBIJOMUI) BiTOMHUIN YKpPalHCHKHUN MOTITUIHUN
IisTY, YYCHUH-IOPUCT. [leporcashi, nonimuyni ma 2pomadcvki Oisui Yrpainu:
noximuuni nopmpemu. K., 2002. Ne 1. C. 193-194.

3. Cauroscbkwmii O. . [Tpuzadyre im’s1: I'. AHIpy3bKHii Ta Horo npoex-
T KoHCTHTYHiH. Bichux KHY I[lesuenxa: Cep. ®@inocodis. ITomitomoris.
2002. Bum. 38/41. C. 234-239.

4. Jlynsak €. Poguaa AHOPY3BKHX y CHOTagaxX MEMIKaHINB c. Bedipku
Ha [TonraBmuHi. Iemopuunuti scypuan. 2006. Ne 4. C. 83-87.

1. B. bacucma,

O0OKMOp 10pUOUUHUX HAYK, npoghecop,
npogecop xageopu KpumMiHaIbHO20 npoyecy
gaxyrememy Ne |

JIvgiscvro20 deporcagnozo yHisepcumenty
BHYMPIWHIX CNPAs

JIO MIATAHHSA KOHCTUTYUIAHOCTI
OKPEMHUX IHOJIOKEHD KIIK

He nuBnstuucek Ha Te, mo ynaHUi KIIK BeTynus y airo B 2012
poIi OKpeMi HOTO TOJOKEHHS 3a3HAI0Th MEBHUX 3MiH, JOTMOBHEHB
a00 X BTpa4yaroTh YMHHICTh. Taka MTUHAMiKa, B TEPIIy Yepry, CBii-
YHUTH MPO HEJOCKOHANICTh 3HaYHOI KinbkocTi HOpM KIIK. Jleski Bu-
MOTH KPUMIHaJIBHOIO IPOLECYaJbHOIO 3aKOHOJABCTBA HE Y3TOIKY-
10Tbcsa 13 crarramu KoHetutynii Ykpainu, € okpemi mpoOiemu i3
Pi3HUIICIO Y BXKHMBaHiH TepMiHONOTII. P51 mponecyaqbHUX MOI0XKEHb
13 pi3HUX MOTHBIB BU3HaHI HEKOHCTHUTYIIITHUMHU.

30KkpeMa, y crpaBax 3a KOHCTHTYLIHHUMHU HOAAHHSAMH YIIOB-
HOBaxkeHOro BepxoBHoi Pagu Ykpainu 3 npas JOAMHA IOJI0 BiAIO-
BigHocTi KoHcTuTynii YKpainu (KOHCTHTYHIHHOCTI) JAesiKi MOI0KeH-
Hs1 yuHHOTO KIIK mpoTsrom 2017-2018 pokiB BU3HABAIHCS HEKOHC-
TUTYIIHHAMHU.

Bapro npuranaTtu, ik Ha MEHE, JIOCUTh CYMHIBHE (hOPMYJIO-
BaHHS TPETHOTO PEYCHHS YaCTHHU TPeThoi ctarti 315 KpuminanpHo-
ro IPOLECYanbHOro KOAEKCY YKpaiHu, BiANOBITHO A0 SIKOI'O 3aCTO-
CYBaHHSI 3aXOJiB 3a0€3MeueHHs] KPUMIiHAILHOTO MPOBAIKEHHS, 00-
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paHMX Ha CTajii T0CYIOBOTO PO3CIiyBaHHS, 3a BiIICYTHOCTI BiAIO-
BiTHUX KJIOTIOTAHb CTOPiH KPUMIHATBHOTO MPOBAKEHHSI BBAKAIOCS
MIPOIOBKEHHM.

YnoBHoBaxkeHuil BepxoBHoi Panu Ykpainu 3 npaB JroguHU
3BepHynacsi 1o KorcruryniitHoro Cymy VYkpaiHu 3 KIOMOTaHHIM
PO3TJITHYTH MHUTAHHS MIOJI0 BiJIMOBIHOCTI 03HAYEHOTO MOJIOKEHHS
Konctutymii Ykpainu, Tak SK IIIKOM OOIPYHTOBAaHO BBaXkaya, IO
BoHO (monoxenHs1) KIIK mopymryBaio npaBo JitoquHN Ha cBOOOTY Ta
ocobucty HenoTopkaHHiCTh. Ha nymky YmoBHoBaxkeHoro Bepxos-
HOi Pamm Ykpaiam 3 mpaB JIOQWHM, 3aKpITUIEHHS HOPMH, 3TiTHO 3
SIKOF0 3amOODKHUH 3aXif y BUAI TPUMaHHSA ocoOW Tix BapToro abo
AOMAIIHBOT'O ape€lITy IMNOBHUHCH BBAXATHUCA MPOJOBKECHUM Y pa3i
BIJICYyTHOCTI KIIOTIOTaHb CTOPiH MpO 3MiHy ab0 CKacyBaHHS TaKOTrO
3axoJy, m030aBIsI0 0co0y HAJIEKHOTO 3aXUCTY BiJ CBaBiJUIA Ta CY-
Mepevnsio BUMOraM YaCTHHH MepIIoi CTaTTi 8, YaCTWHH JIpyroi crart-
1i 29 KoHctuTynii Ykpainu.

Pimennsm KoncrurymiitHoro Cyny Ykpainu Big 23 nmcromna-
na 2017 poxy BU3HAHO TakuM, 1o He Bianosinae Koncruryii Ykpa-
iHU (¢ HEKOHCTUTYLIITHAM), TIOJIOKEHHSI TPETHOTO PEUYCHHSI YACTHHU
TpeThoi cTaTTi 315 KpuminanmeHOTO mporecyansHOro KoJaekey YKpa-
{HM Ta BOHO BTPATWJIO YNHHICTb.

[Mpuiimatoun o3naveHe pimeHHs, cyani Bemukoi nanatu Kon-
crarynitHoro Cyny YkpaiHu, cepen iHIIOTro, TpoaHalizyBamn (yH-
JTAMEHTAJIFHICTh TIpaBa Ha CBOOOMY Ta OCOOHCTY HEIOTOPKAHHICTh,
SKe TaKOXK 3aKpilUIEHO y OUIBIIOCTI MiKHAPOJHUX MPaBOBHX AaKTiB.
3okpema, y 3aranbHiil nexnapatii npas Jroauad 1948 poky BcTaHOB-
JIEHO, IO HIXTO HE MOXKE 3a3HaBaTH OE3IMiJICTABHOTO apeliTy, 3aTpu-
MaHHS a00 BUTHaHHA (cTaTTs 9), y MiXHApOJHOMY MaKTi MPO TpoMa-
JSTHCBKI 1 ToniTiyHi nipaBa 1966 poky BKa3aHoO, 110 HIXTO HE TIOBHHEH
Oyt mM030aBJieHUI BOJI iHaKIIe, SK Ha MiACTaBax 1 BIATIOBITHO 10O
TaKoi MPOIIeTypH, SIKi BCTAHOBJIEHI 3aKOHOM (TIyHKT 1 cTtarti 9).

Cynasmu Benukoi nanatu Koncrurymiiinoro Cyny YkpaiHu
KOHCTAaTOBaHO, IO IIPaBO Ha CBOOOMY Ta OCOOHMCTY HEIOTOPKaH-
HICTB, 5K 1 OyAb-AKe 1HIIIe TIPaBO, MOTPEOYE 3aXKCTY BiJ CBaBIIEHOTO
OOMEXEHHS, JIJI1 YOr0 BHMAra€ThCs TEPIOJWYHHMN CYJOBHHA KOHT-
poJIb 32 OOMEKCHHSM YU 1M030aBJICHHSIM CBOOOIM Ta 0COOMCTOI He-
JOTOPKAHHOCTI, IO Ma€ 3IMCHIOBATHCA Y BU3HAUEHI 3aKOHOM Yaco-
Bi iIHTEpBAIIH.
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3riHO 3 MPaKTUKOI €BPONEWCHKOro Cyay 3 MpaB JOAWHU
TPUMaHHS MiJ BapTOI 0e3 BiAMOBIAHOIO CYJOBOTO PillIEeHHS, 0CO0-
JUBO TPOTATOM TIEPiOJy IMICHs 3aKiHYEHHS CIIACTBA Ta A0 MOYATKy
CYZIOBOTO PO3TIIAY, @ TAaKOXK Ha Ti/ICTaBi CYJOBHX pillleHb, BUHECE-
HUX Ha CTaJii CyZI0BOTO PO3IIISAY, SIKi HE MICTATh BU3HAYEHUX CTPO-
KiB MO/IANTBILIOTO TPUMAaHHS TIiJl BapTOIO, CYIIEPEYUTh BUMOTaM CTaTTi 5
Konsentii (mynkr 98 pimenns Big 10 mgrotoro 2011 poky y cripasi
«Xap4eHko npotu Ykpainny). Takuil miaxia y3romxKyeTbesi 3 METOI0
crarti 5 KoHBeHIlii, 1110 moJisArae y 3ano0iraHHi CBaBiIBHOMY Y4 He-
BHIIPABIaHOMY I030aBieHHI0 cBoOoau (myHKT 30 pimeHHs €Bpo-
MeHChKOTo cyAy 3 TpaB JmroawHA Bif 3 xoBTHA 2006 poky y crpasi
«MaxkKeii mpotu Crionydenoro KoposniBcTsay).

3riHO 3 MPaAKTHUKOI 3aCTOCYBAHHA CBPONEHCHKUM CYIOM 3
MpaB IOAUHY MyHKTY 3 ctarTi 5 KoHBeHIIi micis CIUMBY TIEBHOTO
MPOMIXKKY Yacy iCHyBaHHS JIMIIE OOTPYHTOBAHOI MiJJO3pH TEPecTae
OyTH TiICTaBOO JUIst TI030aBJICHHS CBOOOIH, 1 CYJIOBI OPraHU MarOTh
HABECTH 1HIII MiCTaBH JJIs IPOIOBKEHHS TPUMAaHHS OCOOH IIiJT Bap-
TOIO; JIO TOTO K TaKi MiJICTABU MalOTh OyTH YiTKO HaBeJICHI HaIliOHA-
TpHUMHU cyaamu (myHKT 60 pimenHs Big 6 nuctonana 2008 poky y
crpaBi «€noeB npotu Ykpaiamy») [1].

Jleto iHIIOIO € CHUTyamis i3 pO3IIIAI0M CIIPaBH 32 KOHCTUTY-
LIHHUM TOJAaHHSM YTOBHOBaxkeHOro BepxoBHoi Pamu Ykpainu 3
MpaB JIOAWHU o0 BiamosimHocti KoHctuTytii Ykpainu (KoHCTH-
TymifHOCTI) yactuHu moctoi crarti 216 KIIK.

Tak, pimennsm Benukoi mnamarn Koncrutyniiinoro Cymy
VYxpainu Bix 24 xBiTHs 2018 poKy BH3HAHO TaKor, IO HE BiMOBi-
nae Koncrurymii Ykpainu (€ HEKOHCTUTYIIHHOKO), YaCTHHY IIOCTY
crarti 216 KIIK, 3rigHo 3 AKOI0 mependadanocs, mo «CIiIdi OpraHiB
Jlep:kaBHOI KpUMiHATBHO-BUKOHABYOI CITY>KOM YKpaiHU 3/iCHIOIOTh
JOCY/IOBE PO3CIiTyBaHHS 3JI0YMHIB, BUMHEHUX Ha TEPUTOpii abo B
npuMimeHHsX [lep»xaBHOi KpUMiHAIBHO-BUKOHABYOI CIyX)0n YKpa-
iany. Cyn BinTepMiHyBaB BTpaTy YMHHOCTI BKkazaHow Hopmoro KITK
Ha TPH MICsIIi 3 AHA yXBaJICHHS PillIEHHS PO i1 HEKOHCTUTYIIHHICTb.

Bmsnannasa miei mopmm KIIK HekoHCTHTyMiHOIO, 3araiom,
Koncrutyniitanit Cyny YkpaiHu oOrpyHTyBaB JBOMa OCHOBHUMH
apryMeHTaMH, 30KpeMa:

—THM, IO cIig4i opranu Jlep»aBHOi KpHMiHAIHLHO-BUKO-
HaBYOi Ciy’)kOM YkpaiHu (yHKIIOHYIOTH y ckiaai MiHicTepcTBa
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10CTHIIT YKpaiHH, i€papXiqHo MiIHOPSIIKOBYIOTECS HOro KepiBHUIIT-
BY, @ OT)KE, € 3aJIC)KHUMU BiJl HBOTO 1 HE 3/1aTHI 3a0€3MeUUTH 3/iHC-
HEHHA €()eKTUBHOTO JOCYJO0BOTO PO3CIiLyBaHHS NOPYIIEHb KOHCTHU-
TYIIHUX TIPaB Ha )KUTTS Ta MMOBAry A0 TiTHOCTI 0ci0, ki mepedyBa-
I0Th Y MiCIISIX 1T030aBJIEHHSI BOJIL.

— Taka 3aJIeKHICTh CIIJYMX OPraHiB MOPYIIye KOHCTUTYHiHHI
MpaBa JIFOJUHU HA KUTTS (YacTWHA Tiepmia ctaTTti 27) Ta Ha ToBary
710 TiTHOCTI (YacTHHA Tepiia cTarTi 28), 1Mo CBIAYUTH PO HEBHKO-
HaHHS JIep)KaBOI0 CBOTO TOJIOBHOTO KOHCTHTYLIHHOTO OOOB’SI3KY,
nependadeHoro crarrero 3 Koncrurymii Ykpaiau — yTBepIKeHHS i
3a0e3redyeHHs mpas i cB0OO TroanHH [2].

Opnnak, cyani KCY Menbauk M. 1. ta Crigenko 1. 1. migrory-
BaJIM JIBI OKpEMi JyMKH CTOCOBHO aHaii3oBaHoro Pimenus KoncTu-
tymitHOTO Cynmy Ykpainu.

Cynns Koncruryniitnoro Cyny Ykpaian Mensauk M. 1. BBaxKae,
0 aHaji3oBaHe PinieHHs 0a3yeThCsi Ha KOHIIENTYaJIbHO XUOHMX ITiJI-
XO0JIaX, a 3aCTOCOBaHa Y HhOMY apryMEHTAIlisl € CYIepEewINBOI0, CyMHi-
BHOIO 1 HETMEPEKOHIMBOKO 3 KOHCTUTYIIIMHO-TIPABOBOI TOUKU 30py. Lle
Bkazye Ha Te, 1o KCY ¢opmanbHO mifidIos g0 BUpIIIEHHS L€l crpa-
BU — 0e3 CHCTEMHOTO 3’CYBaHHS CyTi BIQIOBIIHUX TOJOKEHbD
Koncturytiii Ykpainu Ta BCTAaHOBJIEHHS KOPEISTHBHOTO 3B’S3KY MIiX
HUMH 1 MOJIOKEHHIM YacTHHH 1moctoi ctarTi 216 KIIK [3].

Cynns Koucrurynitinoro Cyny Ykpainm Crigenxo I. [I., ce-
pen iHmoro, koHcTaryBaB, mo KCY mpuirycTHBCS METOHOIOTidHOL
MOMMWJIKHM, HE JOCHIJWMBIIM JOCBiJ IHIIMX Jep)KaB Yy peryaioBaHHI
MPaBOBIIHOCHH B aHANOTiYHUX cdepax. Y Ppaniii, 30kpema, Jie
moniOHa cWcTeMa, 1 BOHA HE CTaBHTHCA Il CYMHIB Hi MiCIEBUMH
3aXUCHHUKAMHU TIpaB MoauHH, Hi CTpacOyp3bKUM CyIOM.

Kpim 1poro, merojosoriuHa HeaJleKBaTHICTh PimeHHs crana
HACITIIKOM HOTO Hea/leKBaTHO OOpaHOi KOHIIETIIii. 3BiBIIN KOHCTUTY-
iAHANA KOHQIIKT A0 €BeHTYaIbHOTO MOPYIIeHHS MpaB roanHu, KoH-
crutyniiauid Cyn YkpaiHM METOAOJIOTIYHO 3aKiiaB y CBOIO POOOTY
MaTTepHHU, XapaKTepHi usa €BpOoneiicbKoro cyay 3 npas JoAuHU. [Ipu
IIFOMY BiH IPOITHOPYBaB pi3HY NPUPONY Ta TPUHIIMIIOBO Pi3HHUMA
BIUIMB Ha TpaBoBy cucteMy Ykpainum Konsenuii ta Koncturymii
Vxpainu. KoHctuTynis YKpainu — CHCTEMHHH aKT, SKUH KOMIUIEKCHO
PETyITIoe BCi IPAaBOBITHOCHHM B TIPABOBIii cCcTeMi YKpalHH CYKYITHO 3
ix B3aeMo3B’s3kamMH. KOHBEHLIs CTOCYETBCS CYIOBOTO 3aXHCTY Ie-
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AKUX mpaB 1 cBobo. ToOTO e — BY3bKOCTIEIai30BaHUN aKT, SKUH
3aCTOCOBYETBCSI 3 METOI0 3a0e3MeUeHHs] €JHOCTI CTaHAapTiB MpaB i
CBOOOJI JTFOMVMHY B JiepkaBax — wieHax Pagu €Bponm. OueBumHO, 10
(hyHKIIOHATbHE TIPU3HAYEHHSI [IHOTO aKkTa Ta o0csT 1 cnenudika Bif-
HOCHH, fIKi BiH PETyJIIO€ CYKYITHO 3i CTelu()iKOI0 BIUTUBY MiKHAPOI-
HOTO TIpaBa Ha HaI[lOHAJIbHY MPAaBOBY CHCTEMY, MPUHIMIIOBO Bipi3-
H10Th Horo Bin Koncrurymii Ykpaian. Korcrurymiitanit Cyn Ykpai-
HU 3BUYAHO TOBHHEH Y CBOIM AiSUIBHOCTI BPaxOBYBAaTH MPaKTHUKY
€Bporeiicbkoro cyay 3 MpaB JIIOJMHH, 3aCHOBaHy Ha KoHBeHMii, of-
HaK BiH HE MOXe MIJMIHATH Ii€I0 TMPAKTHKOIO 1 By3bKOCIEIiaTi3oBa-
HUMH MIAXOAaMH LBOTO OpraHy MPAKTUKY HALIOHAJBHOTO KOHCTUTY-
IHOTO KOHTpOMNIO Ta 3axucTy HopM KoHcrutywii Ykpainu, ska €
HalBUILMM IIPaBOM Ta HAMBHIIMM 3aKOHOM JJISl HALlIOHAJILHOT IPaBo-
BO1 CHCTEMU.

Onnak y Pimenni Koncrutyniiiauii Cyn Ykpainu came i 3po-
O0uB Takoro poay miamiHy. [IpakTH4HO BiH BHUpPIIIUB KOHCTHUTYIIiH-
HUN KOH(IIKT MiXK HOpMamMu 0e3 ypaxyBaHHS CHCTEMHHUX B3a€MO-
3B’s3kiB KoHcTuTynii YKpaiHu, BUKIIOYMBIIM 3 MOTHBAIii HU3KY
apryMEHTIB, NIOB’3aHUX 3 aJICKBATHICTIO Ta JIOIUILHICTIO CaMe TaKoi
KOHCTPYKIii myOmiunoi Bmaaw. [lo cyTi BinOymochk moBTOpHE (ITicist
cy0’€eKTa mpaBa Ha KOHCTUTYIIWHE MOJIaHHS) IITyYHe KOHCTPYIOBAaH-
Hs1 Koncruryuittnum CynoM YKpaiHu KOHCTUTYIIHHOTO KOHQIIIKTY 3
aOCONFOTHO IHIIMMH HACTIAKAMH BIUIMBY OCIIOPIOBAaHUX HOPM
KpuminanpHOTO TIpOIlECYalbHOTO KOAEKCY YKpaiHH Ha TpaBOBY
crcTeMy Ta CHiBBifHOMmEHHs 3 HopMamu KoHetuTyii Ykpainu.

Mertoponoriuno Koncturynirinuii Cyn YkpaiHu yxBajuB
Pimennst mo ananorii 3 pimeHHsMu €BpOINEHCHKOTO CyAy 3 TpaB
JIOUHY, 32 BEJIIMKMM PaxXyHKOM BiH aHAJOTi3yBaB KOHIEMIf0 Pi-
IICHHS 31 CXOXO MPAKTUKOI TiayMaueHHs KoHBeHIl, mpoirHopy-
BaBIM TOH (hakT, mo Hi KoHCTUTYIlIT YKpaiHH B 3aCTOCOBAHUX IS
BHU3HAHHS HEKOHCTHTYIIHHOCTI ctarTsix 27, 28, Hi crarti 2, 3 Kon-
BEHIIIi HE MICTATh MO3UTUBHUX 3000B’s3aHb JIEP)KABU IIOJIO 3JIiHC-
HEHHS €PEKTHBHOTO JOCYAOBOTO PO3CIiTyBaHHS.

€Bporelicbkuid CyZ 3 TpaB JIFOJWHU PO3IIMPHB CBOIM Ka3ya-
JBHUM TIYMadeHHsM 3MicT nux HopM. OnHak, yn Moxke KoHcTuTy-
uitnnii Cyn YkpaiHu 3poOHMTH TeX came, — MUTaHHS BiAKpUTE, 3
oryIsiy Ha MpUHIHIIOBY pizHUIIO KonBentii Ta Korcrutymii Yipai-
HU, 3 TOYKH 30py CUCTEMHOCTI crioco0iB Ta (hopM BIUIMBY Ha HaIlio-
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HaJIbHY MpPaBOBY cHcTeMy. TakuM YWHOM, MO CYyTi, MOBa Hjae Ipo
BYJIbIapH3allito MPAKTUKU €BPOIEHCHKOTO CyLy 3 MpaB JTIOIUHH [4].

1. Pimenns Koucruryniiinoro Cyny VYkpainm Ne 1-p/2017 Bin
23.11.2017 y cmpaBi 3a KOHCTHTYLIHHNM ITOJAaHHSIM YTIOBHOBa)KEHOTO
BepxoBHoi Pagu Ykpainu 3 npas moauHu moa0 BixnosigHocti Koncrury-
mii YkpaiHu (KOHCTHTYHIHHOCTI) TIOJIOKEHHS TPETHOTO pPEUEHHSI YaCTHHHU
Tpetboi crarti 315 KpuMmiHanekHOrO NpolecyagbHOr0 KOJAeKCY YKpaiHH
URL: http://zakon5.rada.gov.ua/laws/show /v001p710-17/paran2#n2

2. Pimenns Koucruryniiinoro Cyny VYkpainm Ne 3-p/2018 Bin
24.04.2018 y cmpaBi 3a KOHCTHTYLIHHNM ITOJAaHHSIM YTIOBHOBa)KEHOTO
BepxoBHoi Pagu Ykpainu 3 npa moauHu moa0 BixnosigHocti Koncrury-
mii Ykpaiau (KOHCTUTYHIHHOCTI) YaCTHHU MOCTOi cTarTi 216 Kpuminais-
HOTO MporecyaisHoro kojaekcy Ykpainu URL: http://zakonS.rada.gov.ua/
laws/show/v003p710-18/paran2#n2

3. Oxpema nymka cymii KoncruryniiiHoro Cyny Ykpainm MenbHu-
ka M. L. crocoBuo Pimenns Koncruryniiinoro Cyny Ykpainu y crpasi 3a
KOHCTUTYILIHHIM MOJaHHAM YTIOBHOBaXkeHOTO BepxoBHoi Pamm Ykpainm 3
MpaB JIFOMHY 1010 BignoBigHoCcTI KoHcTuTyIii Ykpainu (KOHCTHTYIIIHHO-
CTi) 9acTHHU ocToi cTarTi 216 KpuMiHaIBHOTO MpoIecyanbHOTO KOJIEKCY
VYxpainu URL: http://zakon5.rada.gov.ua/laws/show/na03d710-18

4. Oxpema mymka cymmi KorcturymiitHoro Cymy VYxpainu Corines-
ka L. . crocoBHo Pimennst Koncrutyuiitnoro Cyny Ykpainu y cmpasi 3a
KOHCTUTYILIHHIM MOJaHHAM YTIOBHOBa)keHOTO BepxoBHoi Pamm Ykpainm 3
MpaB JIFOMHY 1I0A0 BignoBigHoCcTi KoHcTuTyIil Ykpainu (KOHCTHTYIIIHHO-
CTi) YaCTHHU IIOCTOI cTaTTi 216 KpumiHampHOTO MpoIiecyalbHOTO KOAEKCY
VYxpaiau URL: http://zakon5. rada.gov.ua/laws/show/nb03d710-18/paran2#n2

B. C. bnixap,

0okmop inocogpcovkux Hayk, npoghecop,
3aeidysay kagheopu ginocoii ma norimonozii
JIbgi6cbK020 Oepacasnozo yHisepcumemy
BHYMPIWHIX CNPas

PIIIOCOPCBKE OCMUCJIEHHA
3B’SI3KY MMPABA TA XPUCTUAHCHKOI PEJITTI
Y KOHTEKCTI ®OPMYBAHHS
I'POMAJAHCBKOI'O CYCHIJIBCTBA

Jepxagra 3a11s 100pa CBOIX TPOMAJISH 3aBKIM Ma€ 3HAXOM-
TH KOMYHIKAaTHUBHI MIX0/H, 00, 3 OJHOTO OOKY, 3aXUCTUTH OJHUX
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IPOMaJISH BiJl CBaBULIS IHIIUX, a 3 IHIIOTO — BHKOPHCTATH YBECH
CYCHIJIbHO KOPUCHHUU TMO3WTHUBHUM TOTEHI[IA), HOCISIMH SIKOTO MO-
XKyTh OyTH HaBiTh 1I€0JIOTIYHO MPOTHIIEKHO HACTAHOBIICHI 1HIUBIIN
YW HaBITh I comianbHi Tpymu. LlikaBoto y mpoMy pakypci Moxe
Oytu cuctema Konkopaartis, abo yroa, ski MaroTh XapakTep IOpPHIH-
YHUX MIXKHApOJAHUX AOKyMeHTIB Mix Karomuupbkoro LlepkBoto Ta
IIJIOI0 HU3KOIO KpaiH. XapakTepHUM €, 0 HE B YCiX IMX KpaiHax
nepeBaxkaroTh Katonuku. [ms npuknany, B EcToHii iX MEHIIICTH
MOpiBHIHO 3 mpoTectaHTamu. Cami mi yroau He HaJalOTh SKOTOChH
npuBineto BinacHe s Katonwmpkoi Llepksu, Taki cami yromau 3 nep-
KaBOIO MOXe CKIacTh Oynb-sika mepkBa. | xoda Karomumpka Lepk-
Ba, 3TIHO 3 KAHOHIYHUMH HOPMaMH, € BiJIOKPEMIICHOIO BiJI JICpKaBH,
Ta BCE X TAKU BOHA 3aBXKIM LIYKA€ HUIAXIB IS 3A1HCHEHHS aKTUBHOI
CYCIiIBHO-OYMIBHOI CIiBIparii 3a/u1sl Jo0pa MOUHA. Y IUX yrojax
Jiep>kaBa BU3HAE LIEPKBY SK I0pUAMYHY 0co0Y 1 CHiBIAapTHEpPA B COLIi-
aNbHIN NisbHOCTI. LlepkBi, 3 0IHOr0 OOKY, TapaHTYEThCS CBOOOA Yy
CrpaBax NPAaKTUKYyBaHHS yXOBHOI'O >KUTTS, @ 3 1HIIOIO — HAaroJo-
LIYETHCS HA CITIBIpPALli B COIaJbHO-KYJIBTYPHUX cepax, Maloul Ha
yBa3i, II0 BipSHU € OJHOYACHO i TpoMaasHaMU wi€l nepxasu. [Ipu-
KJIQZIOM CHIIBHOI MO3HWIIT B COIiabHIA cdepi MEepKBH Ta AP KaBH
MOke OyTH IXHE TBOCTOPOHHE BH3HAHHS MpaBa 0aTHKIB 1070 BHOO-
py cnoco0y BuxoBaHHs. Tak, y Konkopnaari mix I[Nonbieto ta Cesi-
tiM IIpectonom ckazano: «BuzHatouu mpaBo OaThKIB HA peiriiHe
BUXOBaHHS IiTeH Ta NMpPHUHLMII ToJepaHTHOCTI, [lep>kaBa rapanrtye,
IO TOYATKOBI Ta CEpEeIHI JepXKaBHI IIKOJM, a TaKOX JOIIKiJIbHI
HaBYaJIbHI 3aKJIaJIM, KEPOBaHI CBITCHKOIO aJIMIHICTpAIli€0 a00 B SIKUX
iCHye caMOBPSTyBaHHS, BIPOBAIKYIOTh 3aJIeXKHO BiJl Oa)kaHHS 3alli-
KaBJIEHUX 0Ci0, BUKIIQJaHHS PENirii B paMKax BiAOBITHOI MIKITEHOT
YM JIONIKIBHOT HaBYAJIbHOI nporpaMm» [1]. Lle Bu3HaHHs 3a OaThKa-
MU TIpaBa BHOWpaTH crocid BUXOBaHHS CBOIX JITEH HANEXHTH 0
MIPUPOIHOTO TpaBa, Ao sikoro i Jlepxkama, i LlepkBa cTaBmsAThCS 3
noBaroto. KpiM Toro, 1ie mpaBo 0aTbKiB MiATBEPAKEHO 1 CBITCHKUMH,
30KkpeMa BcecBiTHBOIO Jeknapanieto npaB JIOJWHH, 1 IEPKOBHUMH,
3okpema Jlekmapamieto Jlpyroro Batmkancekoro Cobopy —
Geavissimum Educationis. BigznauuMo, 1o Taka COLIOICHTPUYHA
KOHCTPYKTHBHA CIIBIIpalsl OyJe KOPUCHOIO Uil OyJb-SIKOTO CYCITi-
JBCTBA, OCKiIBKH 1 JlepskaBu Ta LlepkBu B IbOMy BHUTIAAKY 30ira-
FOTBCA, 1 CIUTBHI 1XHI 3yCHIUIS CHPSMOBaHI Ha MOOYAOBY MOPaIbHO
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3[I0POBOTO CYCHIIBCTBA, SIKE TIPH HOT'O KYJIBTUBYBaHHI CTBOPIOE iJie-
aJIbH1 YMOBH JUIsl 3pOCTaHHSI Ta PO3KBITY KOKHOTO iHAMBIJA, a OTKE,
MIPUBOJUTH A0 3AIMCHEHHS peaiizallii BHYTPIITHROOYTTEBOTO HOTO
MOKJIMKaHHS.

BingineHHs 1IepKBH BiJ JepKaBU MOXKHA PO3MIISJIATH JIBOSIKO.
3 oiHOTO OOKY, MiJl IIMM MOYHA PO3YMITH BCTAHOBJICHHS YiTKOI Me-
XK1 MIX TPOMAaJSHCHKAM 1 ICHYIOTh TapajellbHO 1 KOXKHa BHKOHYE
cBoi ¢ynkuii. ToOTO AepkaBa He BIUTUBAE HA BUXOBAHHS Ta MpU3HA-
YEeHHS PEJiriifHUX MPOBIIHUKIB 32 YMOBH, IO BOHHU JiIOTh Y MEXKax
npaBa, a IepKOBHA CTPYKTypa — HEe Ma€e Oe3M0CepeaHbO BTPYYATHUCS
y (YHKIIIOHYBaHHS OpPTraHiB JepKaBHOI BIAJH, SKIO Ti CIPABHO
BUKOHYIOTh TOKJaJeHi Ha HuX (yHkmii. Tox 3a Takoro mimxomy,
KOXXHa 13 TUX CTPYKTYP Ma€ CBill MMPOCTIpP, HA IKOMY 3/[IHCHIOE JINIIIE
{if BmacTHBE CITYXiHHS CTOCOBHO CYyCITiTLCTBA.

[Hmmi miaxig 10 po3yMiHHS BiIHOCHH MiX IIEPKBOIO Ta JIEp-
JKABOIO TOJISITAE B TOMY, IO JepkaBa BOaYae B IEPKBI MOMKJIMBICTh
3aI0BOJICHHS JIMIIIE OJIHUX 13 YHCIEHHHX MOTPed CBOIX IPOMasIH —
peniriifHuX. 3a Takoro MiIXOAy HE BPaxOBYEThCS TOH (akTt, IO
Oyap-siKa pemirisa NoTUKae MeTadi3uYHOro BUMIpPY iCHYBaHHS CBITY
Ta aKCiOJOriYHO-OHTOJIOTIYHUX TJIMOMH JIOACBKOI ocobucrtocTi. 3
OTJISITy Ha TIe TIepKBa, oAHa 3 (DYHKIIIH SKO1 moJsirae B o0epiranHi Ta
peamizanii ux ¢yHAaMEHTaIbHUX MPUHLUIIB icCHyBaHHs BcecBiTy,
HEe MOXe OyTH OCTOPOHB, KOJIH iX Tpy0O MOPYIIYIOTh y CYCITIIBCTBI.

OpHNMM 13 IPUXUIBHUKIB i7lel TApMOHIYHOI CHIBAIl IEpKBH Ta
nepxaBu MoxkHa HasBaTu K. [loGemonocueBa. Bin myxe obepexHO
MiJIXO/IUTh JIO BCTAHOBJICHHS MIPABUJI 3 OOKY JIEpyKaBU CTOCOBHO CBO-
ro HaceieHHs. [lep)kaBa, He 3aJIS)KHO BiJl TOTO, YM CHJIbHA BOHA, HE
MOXKe TpyOO BTpy4aTucs B Ti TIHOOKI cepr camOCBIJOMOCTI JFO-
nei, ki copMOBaHi JTyXOBHHMH IIIHHOCTSIMHM 1 SIKi HE 3aJIe)KaTh Bij
30BHIIIHIX YMOB ICHYBaHHSA, ajieé 4yepe3 peatizallifo, MaTepiali3aiiro
CBOIX ifeil cami 3MIHIOIOTH 1 BIIOPAAKOBYIOTH 30BHIIIHIN CBIT. K
BiayuHo 3ayBaxye K. IloOemoHocueB, nepaBHa Biaga yTBEPIKY-
€TBCSl HA «EAHOCTI AYXOBHOI CAMOCBIJIOMOCTI MK HapoJOM Ta ypsi-
JOM» 1 BIaja MOYMHAE PyHHYBATHCS BiJl TOTO MOMEHTY, «KOJH TO-
YUHAETHCS PO3JBOEHHS IIi€i Ha Bipi 30ymoBaHOi cBimoMocTi» [2].
Konu icHye ennicTe Hapomy Ta ypsny, IO Ma€ CHIIbHUN JUIS HHX
000X ITyXOBHHUH (hyHIAMEHT, HAPO MOXKE TIEPEHECTH 0araTo HEe3ro.
Ta TpyaHOIIiB. B yMOBax BiZICYTHOCTI Takoro CHiibHOTO (pyHIaMEH-
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Ty BJIajia IOCTYIOBO MEPETBOPIOETHCS HA CBOEPITHOTO 30BHIIIHBOTO
KOHTpOJIepa, SKHH, CTapaloYuCh KOHTPOIIOBATH SIKOMOTa Oifblie,
MMOYMHAE BTPYYATUCH Y Il aKCI0JIOT19HO-BHYTPIIIHI Cepr IOICHKOT
0COOMCTOCTI, SIKi TIO CBOi{f BHYTPIIIHIA MPUPOMAI € BUIIUMH Big ii
KOMIIETEHIIi1, 5)KUBYTh 32 CBOIMH JyXOBHHMH 3aKOHAMH.

deHOMEH peniriiiHoi CBOOO M SIK BTUICHHS, peatizallisi OIHOTO 13
3acaJHAYHX IPaB JIFOACHKOi 0COOMCTOCTI Ma€ TaKoXK, 5K 1 BCe, 0 iCHYE
y (heHOMEHATLHOMY BUMIpi OyTTsl, CBOI IIepeyMOBH, 3HATH SIKi MOTPi0-
HO 711 3[1MCHEHHS! IPaKTHYHUX KPOKiB B OiK peanizamii 1bOro BHIY,
10 BOXKJIMBA JJIs1 KOXKHOT JTFOACHKOi cBOOOAM. VY Tl MEPCTIeKTHBI IIiKa-
BUM € O3HAUEHHS BHXITHHX TEPETyMOB PENriifHOi cCBOOOAH, sIKI Oyl
Bujineni B. Koyn [lepemMom. YCBiOMITIOIOUM 3aIeXkKHICTE (PEeHOMEHY
pemiriitHoi cBOOOAM Bif 6araThOX BUMIpIB JIFOACHKOTO OYTTS, BiH BHCY-
HYB TaKi YOTHPH MEPETyMOBH, 1[0 YMOXIIUBITIOIOTh ICHYBaHHS B CYCITi-
JBCTBA peniridHoi cBoboau: 1) icHyBaHHS B CYCHUJIBCTBI MiHIMAJTLHOTO
TUTIOPAJIi3MYy: 2) eKOHOMIYHA CTAaOLIBHICTD; 3) MOMITHYHA JICTITHMHICTB;
4) GaxkaHHS PI3HHUX PENITIHHUX TPYI KUTH pa3oM [3].

CTOCOBHO iCHYBaHHS ILTIOPATi3My SIK OJHI€T 3 HaWBaXIJIMBI-
HIMX TIepelyMOB peNiriiiHoi cBoOOAM, Hi B KOTO HEMa CYMHIBY, IO
HaBITh Y BUMIpi CYTO COIialTbHUX BITHOCHH HETIPUITYCTHMHM € iCHY-
BaHHS PI3HOMAaHITHUX MOTJSIB, AKi OW BIAPI3HAIUCH BiJ TMEBHOI
171C0IOT1YHO-3aaHTa)KOBaHOI JIiHiIT morsiaiB Oinbmocti. Lo crocy-
€THCS BITHOCHH €KOHOMIYHOI CTa0lJIBHOCTI, TO BILJIMB OCTAHHLOI HE €
TaKWii OYEBUIHIN, TKUM € BILTUB TLTIOPATI3MY B CYCITLIBCTBI.

VYTiM, SKIIO YBaKHO MPUIUBUTUCH A0 L€l CUTYyaIllii, CTae 3po-
3yMIJIMM, IO €KOHOMIYHI Herapasiy BiJTICHSIIOTh Ha Mepudepiro
MUTaHHS peiriiHoi cBoOomu. | X04 iICHYIOTh AesIKi BUHSATKH, 32 SIKHU-
MH Y €KOHOMIYHO-PO3BUHYTHX CYCITIILCTBaX HE 3aBXKIH ICHYE (e-
HOMEH PeNiriiHoi CBOOOAM, MPOTE TOJOBHUN HAMPSIMOK MPOHOPIii-
HOI 3aJIe)KHOCTI IHTEHCUBHOCTI PeINiriiiHOi cBOOOIM BiJi eKOHOMIYHO-
ro J00poOyTy CyCHiibCcTBa € O€3CYMHIBHHM.

1. Erepomu M. CmiBmpans Mmix JlepkaBoro ta LlepkBoto y crmpaBax
BHUXOBaHHS Ha Oxaro cim’i. yx i Jlitepa. 2003. Ne 11/12. C. 81.

2. Tlo6enonocues K. I1. T'ocymapctBo u LlepkoBb: B 2-x T. M.: UH-T
pyc. uuBunmzanuy, 2011. T. 1. C. 75.

3. Koyn Jlepem B. IlepcriektuBH 111010 peiriiiHoi ¢cBOOOIU: MOPIBHS-
JbHA CTpYKTYypa. PeniriiiHa cBoOo/a i paBa JIFOAMHH: TIPAaBHUYI ACTIEKTH : Y
2 1. JIeBiB : CBiuazgo, 2001. T. 2. C. 37.
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M. M. bnixap,

0OKMOpP 10PUOUYHUX HAYK,

doyenm Kagheopu

KOHCMUMYYItIHO20 Ma MINCHAPOOHO20 Npasa
Haeuanvno-naykogozo

Incmumymy npasea ma ncuxonocii
Hayionanvnozo ynisepcumemy

«/Ivgigcoka nonimexuikay

KOHCTUTYLIVHI IPABA TA CBOBOJIU JIIOAUHHU
SIK OCHOBHUM KPI/ITE;}II?I JIETITUMHOCTI
IYBJIYHOI BJIAIA

[IpaBa Ta cBOOOAM JIIOJMHHU Ta TPOMASIHUHA € OCHOBHUM KpH-
TepieM KOHCTUTYIIHHOCTI Ta JETITUMHOCTI BIaand. Y JaHOMY BHITaI-
Ky JIOIJIEHO TOBOPUTH TPO OCHOBHI a00 X KOHCTHTYIIiIHI TIpaBa Ta
CBOOOIH.

Ha namy mymKy, Haj OHSTTSIM «JIETiITHMHICTEY» TIOBHHHI CITi-
JBHO TIPAIIOBATH HAYKOBII — MPEJICTaBHUKH TaKWX raimy3edl HayKH,
SK TPaBo, MOJITONOTIs, Qiocodist, comionoris. OCKITbKY JIUIIE Ha-
MPaIfOBaHHsI, OTPUMAaHI BiJl PO3MJISLy OJHOTO 1 TOTO XK SIBUINA 3 TOY-
KH 30py Pi3HOTO IpenMera, JaxyTh 3MOTY SKHAHIOBHIIIE HOro BH-
BYMTH Ta PO3POOUTH MeXaHi3MHU BIPOBADKEHHs Ta 3aCTOCYBaHHS,
HEeoOXIi/IHI caMe JUIsi KOHKPETHOTO CYCHUIbLCTBA, Jnepxkasu. Lli mocii-
JDKEHHSI € aKTyaJIbHUMHU 0COOJIMBO CHOT'O/HI, OCKUIBKH HOHSTTS «JIe-
TITUMHICTE)» BHCTYIIA€ CBOEPITHUM MOCTOM MK IMIPaBOM Ta IMOIITH-
KO, MK 3aKOHHICTIO 1 CIPaBEJIMBICTIO, MK PalliOHAIBHICTIO Ta
JOLIBHICTIO.

JleriTuMHICTD HEMOXKIIFIBO 3alpoOBaUTH pa3 1 Hazawxkmu. Llei
Mpolec MOBUHEH OYTH MOCTYIIOBUM Ta 3[IIICHIOBATHCS B Mipy PO3BUTKY
JiepKaBy, 100 KOJIEH 3 €JIEMEHTIB JIETITHMHOCTI HE TIOPYHIMB iX Oaja-
HCY, 1110 TIPU3BEJIE, BIAIOBIIHO, /IO MOPYIICHHS OaNaHCy B IepKaBi.

CporoziHi NETITUMHICTh BIAaCTUBA JUIA CTAOUTFHUX JIEMOKpa-
TUYHUX JIEp’KaB IPOMaISIHCBKOTO cycmiyibeTBa. Lle Ti cycminbcTBa, B
AKX HasBHA IPO30pa BHOOpYA CHCTEMa, BiIpanboBaHa MpoIeaypa
(dbopMyBaHHS OpraHiB JEpXKaBHOI BIIAJM, BUCOKOPO3BHHEHA CYyI0OBa
crcTeMa, BEJMKHHA BiICOTOK TPABOCBIJOMHUX Ta MPaBOCITYXHSHUX
rpoMajisiH, pO3BHHEHA comianbHa chepa.
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[Ile ogauM NOHATTSM, Oe3 SKOro MyOIiyHa Biaia He MOXke Oy-
TH KOHCTUTYUIHHOIO Ta JIETITUMHOIO, € TIOHSTTS BOJICBUSIBICHHS
Hapoxy. Lle 3akpimeno y Koncrurymii Ykpaian, 30kpema cT. 5 3a-
3Ha4yeHo, mo: «HocieM cyBepeHITeTy 1 €IMHUM JDKEpEIOM BJIaJId B
VYkpaini € wHapon. Hapon 3milicHioe Biamy Oe3mocepeqHbo i uepes
OpraHu MicueBoro camoBpsiayBaHHs» [1]. ToOTO Hapoa Mae BUKIIO-
YHE MpaBo Ha (JOpPMyBaHHs OpTraHiB JIep>KaBHOI BIAAX Ta MICIEBOTO
CaMOBPSIYBaHHS HIISIXOM BHOOPIB, MPaBO HAa MPUHHSTTS BaXKIIMBUX
MOJIITUYHUX PIllIEHb, HEOOXIMHUX Il 3a0e3MeUYCHHS JIOCTOHHOIO
PIBHS )KHUTTS TPOMAISTH.

OpHak HIMIO y CBITI HE € iealbHUM 1 JKOJIHA JIepyKaBa, HaBiTh
HaOLIBII pO3BUHEHA, Jiep)KaBa, y sIKid copMOBaHI OpraHU BiIaau
BCIiX TiJIOK, YITKO BigIpaIibOBaHi MEXaHi3MH iX MisIIbHOCTI, BiIITOBI-
JAITBHICTH 32 BIIACHI [Iii, HE 3acTpaxoBaHa Bif 3001B y poOoTi mo0pe
HAJIarO/IKEHOTO MeXaHi3My — JepkaBHoi Biagu. OCHOBHOIO TPUYH-
HOIO [ILOTO CTA€ BTPATa JIOBIPH TPOMAISH JI0 BIAH.

JlocimHUKY BUIIIAIOTH KUThKa IPUYMH TAKOTO SIBUINA!

«1) cynepedHOCTI, 1110 ICHYIOTh MK YHiBepCaJlbHUMH LIHHOC-
TAMH, SIKi MAHYIOThb y CYCHiJIbCTBI, Ta €rOiCTHMHUMH iHTEpECaMu
MaHyI040i eNiTh; 2) 3HaYHUI PO3PHUB MIX [iSUTBHICTIO OpraHiB aep-
YKaBHOI BJaJIM Ta peaTbHUMHU MOTpedaMH CYCITiIbCTBA, BiJCYTHICTB
MeXaHi3MiB 3aXUCTy iHTepeciB 0coOu; 3) HU3bKHI PiBeHb BiAKPUTOC-
Ti AepKaBHOI BJIaJIH, 10 YacTO HE JIa€ 3MOTH HE JIMIIEe KOHTPOJIIOBaA-
TH ii, a W B3arami, BU3HAYaTH Ti IHTEpecH, Ha 3a0e3MeYeHHS SKUX
pearizoByeThCSl Ta YW iHIIA JEp)KaBHA TONITHKA; 4) HErOTOBHICTh
Jiep>KaBHOI BIIQJAM Ta TPOMAASHCHKOTO CYCIIIBCTBA B3aEMOJIATH Ha
OCHOBI TApPHUTETHOCTI, MAPTHEPCTBA, B3a€EMHOI JOBIpH Ta B3aEMHOI
BiJIMOBIAaBbHOCTI; 5) BiIHOCHO HW3BKHUIl PiBEHBb MPaABOBOI Ta TOJIi-
TUYHOI KYJNbTYPH SIK MPEACTABHUKIB BJIJH, TaK i CyCIUILCTBA 3ara-
JIOM, HEYCTAJIEHICTh AEMOKPATUYHUX TPAAWIII{, IO BIACTUBI PO3BU-
HYyTAM JIEMOKpaTisiM; 6) BTpaTa MpaBisAdoi eNiTH BipH y CBOIO Ipa-
BOMIpHICTb, ITOSIBA BCEPEANHI HEl TOCTPUX COLIAILHUX CyNEepPeYyHOC-
TeH, 3ITKHEHHS Pi3HHUX TJIOK BIAAM; 7) 3pOCTaHHsS OOpOKpaTh3alii
Ta KOPyMIIOBaHOCTI» [2].

Bixe TpamuiiifiHo mpaBa Ta CBOOOIM JIFOJMHU 1 TPOMAJsIHMHA
MOJUIAIOTH Ha ITO3UTUBHI Ta HETATUBHI.

[IpaBa, sKi TpyHTYIOTECSI Ha 3a00pOHI BTPYYaHHS y TEBHI ce-
pH KWTTS JIIOAWHM, HA3UBAIOTh HETaTHBHUMH. BOHM BH3HA4aIOTh
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CTyHiHb CBOOOJM YYAaCHUKIB MEBHHX CYCHUJIbHHX BigHOCHH. Taki
npaBa yOe3neuyloTh OJIHY JIOAWHY Bif iHIIOL. Jlo Takux mpas BigHO-
CSITh TIPABO HA JKUTTS, ITPABO Ha MPUBATHY BIIACHICTH i IPaBO Ha CBO-
001y CBITOTIISITy Ta BIpOCHOBiAaHHS, MpaBa JIOJUHHN Ha iM’sl, 9YeCTh
Ta TiAHICTB, MIpaBa Ha CBOOOJY IyMKH Ta CJOBa, NpaBa Ha BiJbHE
nepecyBaHHsl Ta BUOIp Miclisl MPOKUBaHHS, NpaBa Ha 30epeKeHHs
KoH(pineHIIHHOCTI iH(opMmartii, Tka cToCcyeThCs 0co0M Ta HOro ciM'i
Ta JIesiKi IpaBa Ta cBOOOIH.

XapakTepHO OCOOJUBICTIO ITUX MPaB i CBOOOJ € Te, 1110 BOHH
€ HeBiIUyXyBaHWMHU, HEBiT eMHUMH Ta abcomorHuMU. Lli mpaBa Ta
cB00O/M HE MOXE TIOPYIIMTH Hi 1HIIA JIOAWHA, Hi Jiep)kaBa. Ake
TOJIi OCTaHHsI BTpadae CBOIO JIETITUMHICTb. Y IpPaBOBii Aepkasi wi
MpaBa Ta CBOOOJM MOBHWHHI OyTH HE MPOCTO IMPOTOJOMICHHMH, a i
CTaTH YaCTHHOIO HAIlIOHAIFHOTO 3aKOHO/IaBCTBA.

[IpaBa, siKi MOAMHA OTPUMYE BIIPOAOBK JKUTTS Y CYCIiIBCTBI,
TOOTO y TIPOIEC B3aEMO/IIT JIFOIMHY 1 JIep)KaBU, HA3UBAIOTh TIO3UTHU-
BHUMH. /[0 muX mpaB 3apaxoBYIOTH: MPaBO OpaTH ydacTh B yIIpaB-
JHHI JepKaBHUMHU CIIpaBaMH; NMpaBo oOMpaTH 1 OyTH OoOpaHUM 10
MPEJCTaBHUIIBKUX OpraHiB JIepXKaBHOI BIagd Ta MICIIEBOTO Camo-
BpSIAyBaHHS; TPaBO CTBOPIOBATH TPOMAJCHKI 00’€THAHHS 1 OpaTh
y4acTh y iX MisIIBHOCTI; TIPaBO MUPHO 30WMpaTHCS i MIPOBOAUTH 300-
pPH, MITHHTH, AEMOHCTpalii, MaHidecTamii 3 METO MIATPUMKH YU
KPUTHKH AiSUTBHOCTI OpTaHiB BIaU Ta CAMOBPSITyBaHHS YH OKPEMUX
MOCaI0BUX OCi0; MPaBO MHCHMOBOTO YM OCOOMCTOTO 3BEPHEHHS [0
OpTraHiB Jiep>KaBHOI BIIQJM Ta MICIEBOTO CaMOBPSTyBaHH:; IPaBO Ha
cB00O1y 3aC00iB MacoBoi iH(oOpMariii.

CporozHi OJJHUM i3 aTpuOYTiB MPABOBOI IEPKaBU € 3aKOHO/IA-
BUE 3aKpIIUICHHA TpaB i cBOOOA JOMWHU 1 TpomansHuHa. lloBara
Jep>KaBu A0 JIIOJUHM 1 TPOMaJsIHWHA Yepe3 MoBary 10 Horo mpas i
cBO0OO/T BUKJIMKA€E Y TPOMAJSIHUHA TTOBAry JI0 JIepKaBH depe3 MoBary
70 11 3aKOHIB.

3a cy4acHHX yMOB, HE € BUHATKOM i CHOTOIHIIIHS YKpaiHa, €
Ha/IaHHs JIIOJMHI TpaBa MPOTECTYyBaTH NPOTH Al Biaau. Bussom
TaKoTo TpaBa € mpaBo Ha mpotecT. Tak, Koncturymis Ykpaiau rapa-
HTY€E TpaBa JIIOJsIM Ha MUPHI 310paHHS, MITHHTH, MOXOJH 1 IEMOH-
crpauii. Takoxx OCHOBHMIA 3aKOH T'apaHTy€e TUM, XTO MPALIOE, TIPABO
Ha CTpayK ISl 3aXUCTY CBOiX €KOHOMIYHHX 1 COIaIbHUX 1HTEPECIB.
Taxki mpaBa HanexaTh 70 MONITUYHHUX TIPaB i CBOOO]] i € HEPO3PUBHO
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OB’ sI3aHUMHM 3 OCOOMCTUMHU IPaBaMK Ta CBOOOaMH JIFOJHUHU 1 Tpo-
Ma/ITHUHA.

Lle mpaBo € OHOYACHO i CBOEPIAHOIO TapaHTIE0 3aXHUCTY iH-
IIUX TpaB i cBOOOJ. 3aB/SKU MpaBy Ha CTPANK rPOMAICHKICTh MOXKe
BILTUBATH Ha POOOTY OPraHiB BJIAJU Ta MICIIEBOTO CAMOBPSIyBaHHS,
BUKJIMKAIOUU THM CaMHUM NPUHHATTS TUX PillIeHb, SKi HEOOXiaHI s
CYCIIIbCTBA, KOHTPOJIOBATH NpOLEC iX NMPHUBENEHHS B IO Ta pe-
3yJIbTaTUBHICTb.

BoHo BuKiIMKaE i B3a€EMHY BiJIIIOBIIAJIBHICTD JCPKABU 1 TPO-
MajsTHAHA. AJKe K BlIaja, Tak 1 HapoJl 30008’ s13aH1 JOTPUMYBATHCS
TIEBHUX TPaBWJI Ta MPOIEAYp HaBiTh y mepion Hermopo3yMiHHs. [lep-
1re, Mo HeoOXimHO Oyne 3poOUTH ISl PUMHUPEHHST 000M CTOPOHAM —
IIe CiCTH 3a CTiJ meperoBopiB. Hacimigkom Takux meperoBopiB MOBU-
HHA CTaTH B3a€MOBHTiHA 17151 000X CTOPiH MPOTIO3UILis, BimoOpake-
Ha Y HOPMaTHBHO-NIPAaBOBOMY aKTi.

Bnaga BBaxkaeThCs JIETITUMHOIO TOXI, KOJM BOHA BiAIOBiZac
YSIBJICHHSIM JIIOJIEH TIPO TIPaBO, CIIPABEIMBICTD Ta MPOBAJUTH CBOIO
TisUTBHICTB B iHTEpecax HapoAy. ToOTo 1e Biiaja, BU3HaAHA HAPOJOM.

JleriTuMHicTh yOIIYHOT BIaJM — 1€ JUHAMIYHA CHCTEMA B3a-
€MOBIJTHOCHH MDXK BIQJIOI0 Ta TPOMaJsHAMH, sKa MOOymoBaHA Ha
BHU3HAHHI TPOMaJTHAMH BCTAHOBIIEHOTO TOPSAKY Ta (DYHKI[IOHYBaH-
Hsl OpPTaHiB BJIJM Ta IX TOTOBHOCTI CBIJIOMO MISITH BiJIOBIJHO [0
BCTAHOBJICHHX JIEP’KaBOIO TTPABHUIL.

KoucTuTyHifiHICTE — 1€ CBOEpPITHUI KPUTEpid I OIIHKA
rpoMajsiHaMHU TOJIITUYHOI CHCTEMH 3arajioM Ta OKPEMHX OpraHiB
Biaau 30kpeMa. OCHOBHOIO YMOBOIO iCHYBaHHSI KOHCTUTYIIHHOCTI €
OIIOpa YMHHOI BJIIM Ha KOHCTUTYIIIO Ta 3aKOHH JIE€PXKaBU.

KoHcTUTYyHiHICTE Ta NETITUMHICTH [IBa B3a€MOIIOB’SI3aHUX
MOHSTTS. X04a KOHCTUTYIIIHHICTh HE 3aBXIM Mepeadadae JeriTuM-
HICTB BJIaJH, JIETITUMHICTD e He MOXe iCHyBaTH 0e3 IeBHHUX rapaH-
Til, SIKi MOXKYTh OyTH BiZOOpa)keHi y 3aKOHOAAaBCTBI.

Ha nepmuii noruisiy Moxe 37aTHCS, 0 KOHCTUTYIIIHHICTD Ta
JICTITUMHICTh — 1€ TIOHSATTS, SIKi CTOCYFOTHCSI BUKJIFOUHO KOMITCTSHIIIT
nepxaBu. OHAK HACTpaBii e HE Tak. 3ajuia 3a0e3meueHHs] KOHC-
TPYKTHBHOT B3a€MOJI1 MiX JEPKaBOIO Ta JIIOJMHOIO 10 YHPABIiHHS
Jiep KaBOI0 HEOOXiIHO 3aly4aTd i iHCTUTYTH TPOMaJSTHCHKOTO CyC-
nirecTBa. Tak, BBaXaro, II0 CTBOPEHHS NMEBHUX JOPAJUMX OPraHiB
TIPH MiHICTEPCTBAX Ta BiIOMCTBAaX, 3aJydeHHS MEPECITHNX TPOMAISTH
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710 IPUAHSTTS BOXKJIMBUX MOJIITHYHKUX PILIEHb Ta 3aKOHIB CIIPUSATUME
HE JIMIIE YIOCKOHAJIICHHIO Jlianory y (GopMarti «T0HHA — JAepiKaBay,
a ¥ ;macTh 3MOry OUTBII MIBUIKO NMPUAMATH DIMIEHHS, SKi OyIyTh
TTO3UTHBHO CIIPUIHATI HACEICHHSAM Ta HEOOXI1THUMU IS TTOKpaIleH-
HSA JKUTTS JIIOJEH.

1. Koncrurymist VYkpaiam Bixm 28.06.1996 Ne 254x/96-BP URL:
http://zakon5.rada.gov.ua/laws/show/254x/96-p.

2. Kopamsayk B. b., Imykx C. 1. TIpaBoBi 3acaan B3aemMomii rpoMasHCh-
KOTO CyCIIIbCTBA Ta JIEp)KaBHOI BJIAQAM B TPOIECI JEMOKpPaTHYHOI
neritumanii: MoHorpadis. Octpor: Bun-so HYOA, 2013. 268 c.

3. Kosambuyk B. IIpoGiiema KOHCTHTYLIHHOCTI Ta JIETITUMHOCTI IyOIiYHOT
BIagu B yMoBax (OpPMYyBaHHS NPABOBOi, JIEMOKPAaTHYHOI JEpIKaBH:
BiTYM3HSHUUN TOCBiA. [Ipaso Yrpainu. 2008. Ne 6. C. 35-40.

B. A. Bounoapenxo,

KaHouoam 1opuoudHUX Hayx,

ooyenm Kapeopu iHO3EMHUX MO8

ma Kynemypu (paxoeozo mMogneHHs
JIbgi6coi020 Oeparcasnozo yuisepcumemy
BHYMPIWHIX CNPAs

MEXI 31iiICHEHHS JEPJKABHOI'O HATJISITY
TA KOHTPOJIIO Y COEPI OCBITH

Mexi 37ifiCHEHHS JIep>KaBHOTO HATIISATY Ta KOHTPOIIO y cepi
OCBITH Ta iX YiTKE BCTAHOBIIEHHS 0araTto B 4OMY CIPHUSIOTH O0OMe-
JKEHHIO PO3CYJy B pIIICHHIX HArJIsIIOBO-KOHTPOJBHUX OpraHiB,
3HWKEHHIO IOPYIIEHb i1 4ac IPOBEJCHHS EePEBIPOK.

Mexi nep:kaBHOTO KOHTPOJIIO Ta Harysaay B cdepi OCBITH €
JOCUTH PI3HOMAHITHUMH 32 CBOEIO MPUPOIOI0 Ta BOJOAIIOTH TAKUMHU
XapakTepHUMHU O3HAKAMH.

KomMIiekcHe HOpMaTHUBHO-IIPABOBE PETyJIIOBaHHs. 3a3Haye-
Hi MeXI 3aKpilIIOIThCA CYKYMHICTIO 3aKOHOAABYUX aKTiB, A0
SIKUX HAJICKUTh 3aKOH Ykpainu «IIpo oCHOBHI 3acaau JepiKaBHO-
ro Harsagy (KOHTponto) y cdepi rocmomapchkoi [isTBHOCTI»
Ne 877-V Bix 5 kBitHs 2007 poky, 3akoH Ykpainu «IIpo ocBiTy»
Ne 2145-VIII Big 5 BepecHst 2017 poky, 1 Mig3aKOHHHUMH HOpMa-
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THBHUMH IPAaBOBHMH aKTaMU MiCIIEBOTO PiBHS, B SKMX MEXi ro-
JIOBHUM YMHOM BCTaHOBJICHI B a/IMiHICTPaTUBHHUX PerjaMeHTax Mo
BUKOHAHHIO JIEP’KaBHOTO KOHTPOJIIO SIKOCTI OCBITH Ta JI€P’KaBHOTO
HarJsay B cdepi ocsitu [1; 2].

OCHOBHUMH IIJIIMM Ha3BaHUX MEX € OOMEXKEHHsS aqMiHICT-
PaTHUBHOTO PO3CYAY HarsIOBO-KOHTPOJBHUX OpPraHiB Ta CTBOpPEH-
HS YMOB 3aXHUCTy TIpaB MiAKOHTPOJBHUX 1 MiAHATISAHUX CYO’ €KTIB
BiJI HE3aKOHHHMX JIil Takux opraniB. OJIHAK MalOTh MiCIle Pi3Hi TO-
pYLIEHHSI: TIEpPEeBUIICHHSI TEPMiHIB POBEACHHS MEPEBIPOK, MPOBE-
JIeHHSI HEY3TO/DKeHHX MEePeBipOK Ta iHINI, M0 HAKJIaJae HeTraTHB-
HUW BIJOWTOK Ha 00’ E€KTUBHICTH 1 SIKICTh KOHTPOJBHO-HATIISAJOBOL
JUSUIBHOCTI.

Cy0’exTamu, Ha SIKi MOMIAPIOIOTHCS MEXi, € OpPraHu BUKOHAB-
40i BIaH, sIKi 3AIMCHIOIOTH JepKaBHUI HATIsA i KOHTPOIb y cdepi
OCBITH Ta sIKi 3000B’s3aHi JOTPUMYBATHCS B CBOIM MisJILHOCTI Tie-
pendadeHi YUHHUM 3aKOHOAABCTBOM OOMEXEHHS Ta 3a00POHH.

[1ig MexxaMu 1ep>kaBHOTO KOHTPOJTIO Ta HATIISITY B cepi ocBi-
TH PO3YMIETHCS PErIAMEHTOBaHI HOpPMaMH 3aKOHOJABCTBa OOMe-
YKEHHs Ta 3a00pOHH MPH OpraHizamii Ta 3AiCHEHH] HATJsLy Ta KOH-
TPOJIIO, IO MAIOTh HA METi CTBOPEHHS YMOB JJIsT OOMEXEHHs aIMiHi-
CTPAaTHUBHOTO PO3CYAy HArJSAI0BO-KOHTPOJIBHUX OpraHiB 1 3aXHCTy
MpaB OpraHi3ailid, Mo 3IiACHIOIOTh OCBITHIO JiSUIbHICTh, BiJl He3a-
KOHHUX Ji# MOCaI0OBUX 0Ci0 HATIISIOBO-KOHTPOIBHIX OPTaHiB.

Y YWHHOMY 3aKOHOJABCTBi MPO OCBITY TepeadadeHo Tepu-
TOpiaJIbHI MEXi KOHTPOJIIO Ta HArJIsAY, SIKI MOJSATaloTh B 3aKOHO-
JaBYOMY 3aKpiIUIeHHI IMepeiiky opraHizamii, sKi 3AiHCHIOIOTH
OCBITHIO AiSUTbHICTh Ha TMEBHIH TEPHUTOPIi, MO0 SKUX OpraHaMH
BHKOHABYOI BIIAJH PEANi3y€eThCs JepKaBHUH HATIIS i KOHTPOIb y
cdepi oCBITH.

Tinpku MiHICTEpCTBO OCBITH 1 HAyKH YKpaiHH MPOBOIUTH TIE-
PEBIPKM IIOMO OpraHizamid, sKi 3AIHCHIOIOTH OCBITHIO AiSUTBHICTH
1mo3a TepUTOpiero Ykpainu. MokHa BUAUTUTH JBa TUIH TaKUX HOPH-
IIUYHUX OC10:

— OCBITHI OpraHi3arlii, gKi po3TalIOBaHi 3a MeXaMH TEPUTOPii
VYkpaiHnu, OCBITHI opraHi3allii, CTBOPEHI Ha MiJCTaBI MiXXHAPOJIHUX
JIOTOBOpPiB YKpaiHH, sIKi 31IHCHIOIOTh OCBITHIO AisTIbHICTh, TUIIIOMA-
TUYHI TPEJCTaBHAIITBA i KOHCYJIBCHKI YCTAaHOBU Y KpaiHH, MPEICTaB-
HUITBAa YKpaiHW TpuW MDKHaApOOHHX opraHizamisx. [Ipuxmamom
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OCTaHHIX € OCBITHI OpraHi3allii, CTBOpEHi pX MOCOJIBLCTBAX Y KpaiHH
B 3apyObkHUX JepxaBax. Hampukianm, cepeaHs 3araibHOOCBITHS
mkona mpu [loconscTBi Ykpainu y @panmii, B Aprentuni, npu [lo-
cTiitHOMy TpenctaBHHUTBI Ykpainn mpu Opranizamii O0’emHaHUX
Hauiit 8 Heto-Hopky i inmi.

— 1HO3EeMHI OCBIiTHI OpraHi3aliii, ki 3/{IHCHIOIOTh OCBITHIO Jisi-
JHHICTH 32 MICIEM 3HaXO/pKeHHs ¢imii Ha Teputopii Ykpaian. Xoda
MPaKTUKa BIAKPUTTA (ifiif iHO3eMHUX OCBITHIX OpraHi3aliil TOKU He
PO3BHHEHA.

3a 3araJpHUAM TMPABHIOM HATJIST i KOHTPOJIh 332 OCBITHIMH
OpraHi3amisiMi, OpTaHi3alisMi, M0 3AIHCHIOIOTH HaBYaHHS, SKi
3HaXOASIThCS Ha BIAMOBIAHIH TepuTOpii aaMiHICTpaTHBHO-
TepUTOpPiaTbHOT OJWHUII, 3MIHCHIOIOTh MICIIEBI OpraHW BHKOHAaB-
401 BJIAJIN.

OpnHak 3 11bOTO MpaBWiIa € BUHATKH. Jl0 TIOBHOBaXkeHb MiHiCTEp-
CTBa OCBITH 1 HAYKH YKpaiHM HaJICKHUTh 3AIHCHEHHs JIEp)KaBHOTO Ha-
TSIy 1 KOHTPOITIO y cdepi OCBITH MOA0 OCBITHIX OpraHizallii Hesalre-
KHO BiJI iX po3TalllyBaHHS Ha TepUTOpii YKpaiHu, sIKi peasi3yroTh OCBi-
THi TIPOTPaMHU BHUILOI OCBITH. BapTo Takox BiI3HAYMTH, IO JO TIOBHO-
BakeHb MiHICTEpCTBA OCBITH 1 HAYKW BiJIHECEHO IMPOBEICHHS TEpeBi-
POK II0J0 OyIb-SIKMX OpraHi3alliii BUIIOI OCBITH HE3aJIeXKHO Bif iX Op-
raHizaiiiHo-paBoBoi (GopMu Ta BiacHWka. Jlo Takux oprauizaii,
KpiM Jep>KaBHHX OCBITHIX Oprasizariii BUIIOi mpodeciiiHoi OCBiTH,
HaJle)KaTh TIPHUBATHI 1 HEKOMEPINHI OCBITHI OpraHizaiii, o peai3y-
I0Th OCBITHI MPOrPaMy BHIIIOI OCBITH, KOMYHaJIbHI OCBITHI Oprasizaiiii,
110 Peasi3yroTh OCBITHI POrPaMK BHIIIOT OCBITH.

o moBHOBaxkeHbp MiHicTepcTBa OCBITH 1 Haykn YKpaiHU Ha-
JIEXUTHh 3MIHCHEHHS AEpPKaBHOTO HATIIAMY 1 KOHTpOIO y cdepi
OCBITH IIOZ0 OCBITHIX Oprasi3aiiii, skl peaji3yloTh OCBITHI IMpO-
rpamMu cepeaHboi mpodeciitHol ocBiTH B chepi 000pOHHU, BHYTDI-
ITHIX cripaB, O0e3MeKky, BUPOOHHUIITBA TMPOAYKIIl 32 00OpPOHHUM 3a-
MOBJICHHSIM, TPAHCIIOPTY 1 3B’SI3KY, AEPHOI EHEPreTHKU Ta HAYKO-
€MHOTO BUPOOHHUIITBA.

Mexi (pyHKITIOHYBaHHS HaJeXaTh 10 aKTHBHOI (a3 peaniza-
1ii HATJISIOBO-KOHTPOJIBHHUX 3ax0JiB MiHicTEpCTBa OCBITH 1 HAyKH
YkpaiHu Ta, TOJIOBHUM YHHOM, IICH BHJI OXOIUTFOE OOMEXKEHHS IPU
0e3nocepeTHFOMY MPOBEIEHH] TIEPEBIPOK.

MoskHa BUAUTATH JBI BEJIHKI TPYIH TAKUX MEX:
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— TUMYACOBI MeXi CTOCYIOThCS OOMEXKEHb, SIKI MarOTh Bij-
HOIIICHHS, TMO-TIepIIe, JO CTPOKIB 3IHCHEHHS KOHTPOJILHO-
HarIsaa0Bo1 MisutbHOCTI (Hampukiran, 3akoH Ykpainu «[Ipo ocHOBHI
3acaad AepXKaBHOTO HArisAy (KOHTPONI) y cdepi rocrmogapchbkoi
nisiibHOCTI» Ne 877-V Big 5 kBiTHS 2007 poKy BCTaHOBIIIOE TEPMIH
MPOBEJICHHS JOKYMEHTapHOi 1 BHi3HOI MEpeBipoK, SIKHH HE MOXe
MEPEBUIIYBATH JBAIIATh POOOYMX [HIB), MO-APYre, 10 BIIACHE
4yacy 3JIMCHEHHsSI KOHTPOJbHO-HATJISAA0BOI AisuTbHOCTI [1]. 3akoH
3aKpIMIIIOE 000B’S30K MOCAJOBHX 0OCI0 HArIsI0BO-KOHTPOJIBHOTO
OopraHy IPOBOJUTH TEPEBIpKYy TIABKH IIiJl YaC BUKOHAHHS CBOIX
ciTy»)00BHX 000B’SI3KiB;

—3a00pOHH, SIKi BUHUKAIOTh Yy MpOIECi 3MiHCHEHHS Harisio-
BO-KOHTPOJIBHUX TOBHOBAXKEHb.

OcHoBHa Tpyma 3a00poH MpH 3IIHCHEHHI JepKaBHOTO KOHT-
POJIIO Ta HarJIsAy, 30KpeMa i B cdepi OCBITH, BCTAHOBJICHA B 3aKOHI
VYkpainu «IIpo OCHOBHI 3acajy JIep>KaBHOTO HATJIsAAY (KOHTPOIIO) Y
cdepi rocriogapcrkoi mismpbHOCTI» Ne 877-V Bin 5 kBiTHS 2007 poKy.
Hanpuxnazn, 3a6opona 31iHCHIOBATH MIEPEBIPKY 3a BiACYTHOCTI Kepi-
BHUKA Oprasisailii, 1110 3/[ii{CHIOE OCBITHIO JisUTbHICTh; 3a00pOHa Ha
BHMOTY JIOKYMEHTIB, 5IKi CTOCYIOTHCSI IIPEIMETA ITePEBIPKH.

3HAYYIIICTh TUMYACOBUX MEX 1 3a00pOH BHU3HAYAETHCS THM,
mo B 3akoHi Ykpaiau «[Ipo OCHOBHI 3acamu JepaBHOI'O HATJISITY
(xoHTpOMIO) Yy cdepi Tocmomapcekoi mismmpHOCTI» Ne 877-V  Bin
5 kBiTHS 2007 poKy € TOJIOKEHHSI, SIKI MIPUCBSIYEH] HEeNiWCHOCTI pe-
3yJITaTiB MEPEBipKHU, MPOBEACHOI 3 MOPYHICHHSIM BUMOT 3aKOHOJIAB-
CTBa. BUAINAIOTH Taki MOpPYLICHHS: MOPYUICHHS TEPMiHY MOBiAOM-
JIEHHS TPO TPOBEACHHS IEPEBIpKH; MOPYIICHHS TEPMiHIB 1 Yacy
NPOBEICHHS TUIAHOBHX BUI3HMX IEPEBIPOK; BUMAaraHHs JOKYMEHTIB,
SK1 CTOCYIOTBCS TIpeIMeTa IepeBipKy, 1 1HIII.

3 METOI0 BIOCKOHAJIECHHS 3aXUCTY NpaB IOPUANYHUX 1 (Pi3ud-
HUX 0Ci0 MO0 MisSUTPHOCTI (30KpeMa i OCBITHBOI) ITiJ] 4ac MPOBEICH-
HSl HarJIsJI0BO-KOHTPOJIBHUX 3aXOJiB HEOOXITHO PO3IIUPUTH KOJIO
3a00pOH, MOPYLICHHS SIKUX HATJIJOBUMH Ta KOHTPOJIBHHMH Opra-
HaMU MPUBEE 0 HEAIMCHOCTI Pe3yIbTaTiB MIEPEBIPKH.

1. I[Ipo OCHOBHI 3acaau JIepKaBHOTO HArJsAy (KOHTPOJO) y cepi roc-

noJiapcbKkoi gisibHOCTI: 3akoH Ykpainu Bin 05.04.2007 Ne 877-V. Bioomo-
cmi Bepxosnoi Paou Vkpainu. 2007. Ne 29. Cr. 389.
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2. I1po ocBity: 3akoH Ykpaiuu Bix 05.09.2017 Ne 2145-VIIIL. Bioomocmi
Bepxognoi Paou Yxpainu. 2017. Ne 38-39. Cr. 380.

H. II. bopmnuk,

OOKMOp 10PUOUUHUX HAYK, npoghecop,

3a6idysay xageopu

AOMIHICMPAamueHo20 ma iHpopmayitinozo npasa
Hasguanvno-naykoeozo incmumymy

npaea ma nCuxonozii

Hayionanvuoco ynieepcumemy

«/Ivsiscora nonimexuikay

C. C. €Ecimoes,

KAHOUOAam 10puOUYHUX HAYK, OOYeHM,

Odoyenm Kageopu aoMiHiCmMpamueHo-NPaso8Ux
oucyuniin gpaxyrememy Ne 6

JIbgi6coi020 Oepacasnozo yuisepcumemy
BHYMPIWHIX CNPas

IIPABOBE PEI'YJIFOBAHHS
JAIAJIBHOCTI OPT'AHIB BUKOHABYOI BJIA/IN
Y COEPI IHTEJIEKTYAJIBHOI BJJACHOCTI

B Vxkpaini BiAcyTHIH e€gwHWN MmiAXiT 10 HOPMAaTHBHO-
MPaBOBOIr0 3aKPITUICHHS OCHOBHUX TOJIOKEHB JCP)KaBHOI MOJIITH-
KM B OKpeMO B3ATHX c(epax ACpKaBHOTO PETYIIOBAHHS, B TOMY
gucii y cdepi iHTeNeKTyalpHOI BIacHOCTI. [lepkaBHa TONMITHKA B
ctepi iHTeNMEeKTyanbHOI BIACHOCTI BIUTUBAE HA JisNIbHICTH OPTaHiB
BHKOHABYOI BIaJM y Ha3BaHii cdepi, B TOMy YHCIi B MUTAaHHSIX
noOyAOBH CHCTEMH OpraHiB BUKOHABYOI Biajau, BUOOpY ¢opM i
METO/IiB IisUIbHOCTI OpTraHiB BUKOHAaBYOi BIaAW. 3 ypaxyBaHHSIM
0co0IMBOCTEN PO3BHUTKY c(pepr IHTENEeKTyaIbHOI BIIACHOCTI Ta Ha
OCHOBI aHalli3y €BPONEHCHKOTO JAOCBITY AEP>KaBHOTO yHPABIIHHS
y cepi iHTeNeKTyaTbHOI BIACHOCTI YKpaiHU MOTpiOHE MPUAHST-
TS HOPMaTHBHO-IIPABOBOTO aKTa, SKUH BCTAHOBIIIOE 1111 1 OCHOBHI
HaMpsIMU JepKaBHOI MOJITUKH y cdepl iHTeNeKTyalbHOT BIACHOC-
Ti. OCHOBHI HampsMU Aep>KaBHOI MOJITHKU y cdepi iHTeIeKTya-
JNBbHOI BJACHOCTI TOBWHHI 3aKpiIUTFOBaTHCS B HOPMATHBHO-
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NpaBOBOMY akTi Ha piBHI BepxoBHoi Pagu Vkpainu, a nuranHs
JETAIBHOTO ONpPALIOBaHHS 1 peanizalii — B HOpMaTHBHO-IIPaBOBUX
akrax KaGinety MiHicTpiB YKpaiHu.

JlepxaBHOIO TMONITHKOIO B chepi IHTENEKTYaIbHOT BIIACHOCTI €
BHPOOJICHNH B MPOIEC B3aEMOII] JepKaBHUX 1 TPOMAaJICEKUX 1HCTH-
TYTiB, OKPEMHX IPOMaJsH OCHOBHI HAalPSAMHU PO3BHUTKY JIE€PKABHOTO
perytoBaHHs CYCHUIBHUX BITHOCHH y cdepi IHTeleKTyanbHOoI Biac-
HocTi, mpuiiHaTHI BepxoBHolo Pamoro Ykpainm Ta pearnizoBaHuii
OpraHaMy BUKOHaBYOI BiIaand. MexaHi3M pearnizamii 1ep>kaBHOI MOJTi-
TUKH B cdepl iHTeNeKTyallbHOI BIIACHOCTI 3aKPIILTIOETHCS B HOpMa-
TUBHO-TIPABOBUX aKTaxX LEHTPaJbHUX OpraHiB BHKOHABUYOi BIaJH.
Limi BuAiieHi nep>KaBHOIO MOJITHKOIO Yy 3a3HadyeHid cdepi: miIBu-
HICHHS! €EKOHOMIYHOTO e(eKTy BiJ BIPOBAHKEHHS pe3yNbTaTiB iHTe-
JIEKTYabHOI iSUTPHOCTI, IMiJIBUIICHHS PiBHS TpodecioHaiizMy Io-
caZioBUX 0Ci0 1 CIiBpOOITHUKIB TOCMOAAPIOIOYHNX Cy0’€KTIB MpH 3a-
Oe3rneueHHi MpoIeciB CTBOPEHHS Ta BUKOPUCTaHHA 00’ €KTIB iHTENe-
KTyaJIbHOI BIIACHOCTi, MOCWJICHHsSI MYOJiYHO-TIPaBOBOTO 3aXUCTy
MpaB iHTEJIEKTYyalbHOI BIACHOCTI.

[IpaBoBe perymroBaHHs AisTIFHOCTI OpraHiB BUKOHABYOI BIaIn
y cepi iHTENEeKTyanbHOI BIACHOCTI SBISE COOOI KOMILIEKCHHUH
MEXaHI3M NPUHHATTS HOPM, CIIPIMOBAHUX HAa BUKOPUCTAHHS AEpiKa-
BOIO Pi3HUX (OopM i METOHiB YNpPaBIiHCHKOI IisUNTBHOCTI 3 METOO
3aXHCTy MPaB i 3aKOHHHUX 1HTEPECiB Cy0’ €KTIB EKOHOMIYHOI AisITbHO-
CTi, III0 CTBOPIOIOTH T4 BUKOPHCTOBYIOTH 1HTENEKTyalbHY BIACHICTb,
CTUMYJTIOBaHHSI IisITBHOCTI 31 CTBOPEHHS IHTENIEKTyalIbHOI BIIACHOCTI
B BUCOKOTEXHOJIOTIYHHUX c(hepax eKOHOMIKH, IO 3a0e3edyoTh pea-
JI3a11i10 HOPM.

3 ypaxyBaHHSM Pi3HOMaHITHOCTI CYCIIUIBHUX BiTHOCHH Y cdepi
IHTEJIeKTyalTbHOI BJIACHOCTI METOAM aaMiHICTPaTHBHO-TIPABOBOTO
PEryIIOBaHHS JOIUTFHO PO3IUTATH Ha YHIBEpCaJbHI METOAN aaMiHic-
TPAaTUBHO-TIPABOBOTO PETYIIOBAHHS Ta CHEIialbHI METOIH aJMIHICT-
PaTUBHO-TIPABOBOIO PETYIIOBAHHS B c(epi iIHTENEeKTyaIbHOI BIACHOC-
1i. [lig yHiBepcalbHUMU METOAAMH TPOMOHYETHCS PO3YMITH METOIU
a/IMIHICTPATHBHO-TIPABOBOTO PETYIIOBAHHS, III0 3aCTOCOBYIOTHCS [0
CYCHITFHUX BIJTHOCHH, 00’ €KTaMH SIKMX € TIpaBa Ha BH3HaHI B YKpaiHi
pe3ybTaTH IHTENEKTyaldbHO! IisUTFHOCTI, HE3aJeXHO BiJ] CTaTyCy
npaBoBiacHuKa. [1is cneniaTbHUMI METOJaMH PEryJIIOBaHHS y cdepi
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THTEJIEKTYaJIbHOI BJIACHOCTI MPOIIOHYETHCS PO3YMITH METOIU aMiHiC-
TPaTHUBHO-TIPABOBOT'O PETyJIIOBaHHS, 1[0 3aCTOCOBYIOTHCSI IO CYCIiIb-
HUX BiJIJHOCHH, 00 €KTaMH SIKUX € MpaBa Ha OKPEeMi pe3yJbTaTH iHTe-
JIEKTYalIbHOI TisITPHOCTI.

VY xpainax €C Big3HAYa€THCS BIAMIHHICTH MiAXOIB A0 TO0Y-
JIOBU CHCTEMH OpraHiB BHKOHABYOI BJIAIH, YIIOBHOBAXCHUX 3JiHC-
HIOBaTH YIPaBIiHHS y cdepi iHTENeKTyallbHOI BJIACHOCTI, epepo3-
MO/ KOMIETEHIIH, MiX iICHYIOUMMH OpraHaMu. BuminsoTbes Tpu
HampsIMHA y MeXaxX SKuX (OPMYOTHCS KOMITETEHINI OpraHiB BHUKO-
HAaBYOI BJIaJU Ta JEPKaBHUX YCTaHOB y c(epi iHTeNeKTyalbHO1 Bla-
cHocri. llepmmii — nepkaBHe peryiroBaHHS B cdepi MPOMHUCIOBO-
3aCTOCOBHOI IHTEJEKTYaJIbHOI BJIACHOCTI Ta 3ac00iB iHJIUBIIyasi3a-
ii, ApYrHid — epKaBHE PETYJIOBaHHS B cepi aBTOPCHKOTO IMpaBa i
CYMDKHUX TIpaB, TPETiil — Niep’kaBHE PEryNioBaHHS B cdepi cerek-
midHoi misttbHOCTI. HeoOXigHO BiA3HAYHMTH BiJCYTHICTH BiAMiHHOC-
Ted MDK Jep)KaBHUM pETyJIIOBaHHSAM VY cdepi IPOMHCIOBO-
3aCTOCOBHUX 00’€KTIB IHTEJIEKTYaJbHOI BJIACHOCTI, 3aCO0IB 1HIUBI-
nyainizaiii, 00’€KTiB aBTOPCHKOT'O MpaBa i CyMiXKHUX TIpaB, 10 poo-
JATh ICTOTHW BIUIMB Ha €KOHOMIYHY 1 Ha COIIaIbHO-KYIBTYpHY
cdepy.

VY HamioHaTbHOMY KOHTEKCTI € OCOOIMBOCTI MPABOBHUX PEXKH-
MiB pi3HUX 00’€KTIB iHTEJIEKTYaJbHOI BIACHOCTI Ta iX 3HAYCHHS LIS
JepKaBd Ta CycHiibcTBa ((QyHKIIOHYBaHHS chepr MPOMHUCIOBO-
3aCTOCOBHOI IHTENEKTYa IbHOI BIACHOCTI Ta cpepu aBTOPCHKOTO Ipa-
Ba i CyMiXHUX TpaB). [laHi BiIMIHHOCTI BUPaKAIOTHCS B OCOOJIMBOC-
TAX BUHUKHEHHS TpaB HAa OO0 €KTH IHTENEKTyaJhbHOI BIIACHOCTI Ta
TepuTopianbHoro npuHnumny ix aii. Cdepa aBTOpCHKOTO IpaBa Ta
CYMDKHUX MpaB BIUIMBAa€ Ha PO3BUTOK COLIaJbHO-KYJIBTYPHOI CTO-
POHH CYCHUIBHOTO JXUTTS, a cepa MPOMHCIOBO-3aCTOCOBHOI iHTE-
JIEKTyallbHOI BJIACHOCTI Ha 3abe3meueHHs Oe3nmeKkd [epkKaBh B
3B 3Ky 3 HAsBHICTIO Pe3yJbTaTiB IHTENEKTyalbHOI HisUTBHOCTI BiHd-
ChKOBOT0, TIOJIBIHOTO 1 CHEI[IAJIbHOTO MPU3HAYCHHSI.

Y KOHTEKCTI €BpPONEWCHKOI iHTEerpariii HeOOXiJHO PO3IIIUTH
JiepKaBHE YIpPaBIiHHSA y cdepl iHTENEeKTyalbHOI BJACHOCTI Ha JBa
ocHOBHI Omoku. [lepmuii — nepxkaBHe yrpaBiliHHA y cdepi MTpoMuc-
JIOBO-3aCTOCOBHOI 1HTEJIEKTyallbHOI BIIACHOCTI 3 BIAHECEHHSIM JI0
naHol kateropii ynpasiniHHs y cdepi 3aco0iB iHaMBITyani3amii ToBa-
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piB 1 HaliMEeHyBaHHI MiCIIb IOXOJKEHHS TOBAPiB, CIILCHKOTOCTIONAP-
CBKUX JOCATHEHb. [lpyruii — aepskaBHe ympaBiiHHsS y cdepi aBTo-
PCBKOTO TIpaBa Ta CyMiKHHX TPaB.

JlepkaBa TIOBUHHA BUKOPHCTOBYBATH THYYKY CHCTEMY METO/IIB
a/IMIHICTPATUBHO-TIPABOBOTO BIUIMBY, B TOMY YHWCIIi €KOHOMIYHI Me-
tonu. Metonu mepekoHaHHs, B TOMY YMCITi iH(pOpMyBaHHS Ta €KOHO-
MIYHOTO BIUIMBY 3aCTOCOBHI IIpY BHpILIEHHI 3aBAaHb, CIIPSIMOBAHUX
Ha CTHUMYJIOBAHHS CTBOPEHHS 00’€KTIB 1HTENEKTYalbHOI BIACHOCTI.
Metoan npuMycCy 3aCTOCOBHI, B TIEPIITY Yepry, MPH 3AiHCHEHH] My0ITi-
YHO-IIPABOBOi OXOPOHM 1 3aXUCTY IHTENEKTyaIbHUX TIPaB.

VY xonrtekcti Konmenii pedopmyBaHHS Aep:kaBHOI CUCTe-
MU TIPaBOBOi OXOPOHHU IHTENEKTyaJdbHOi BIAacHOCTI B YKpaiHi,
cxBanenoi KaGinerom MinictpiB Ykpainu 1 uepBHs 2016 poky,
PO3TIIsIIaloyu MeToa iHPOPMYBaHHS, NOPSA 3 BUABICHHIM IIO3H-
THBHUX TEHJEHIIN B AISUTBHOCTI NepkKaBW IOA0 iH(GOpMyBaHHS
YYaCHHUKIB €KOHOMIYHOTO 000pOTYy, HEOOXiTHO Bifj3Hadae Heedek-
THBHICTh B IOBEJcHHI iHQOpMalii, cIpsIMOBAaHOI HA CTUMYJIIOBaH-
HSI CTBOPEHHS 1 BIPOBAKEHHSA B €KOHOMIYHHH 000pOT 00’€KTiB
IHTeNeKTyallbHOI BIACHOCTI, 0 cy0’€KTa, SKOMY Taka iHpopMaIlis
angpecoBana [1].

Oprany BUKOHABYOi BJIaJld MOXYTh peai3yBaTH 3aXHCT iHTE-
JIEKTyaJIbHUX TpaB, TMO-Nepile, BU3HAHHS [paBa, MO-Apyre, MPHUIH-
HSIOYM JiH, 0 MOPYUIYIOTh MpaBoO ab0 CTBOPIOIOTH 3arpo3y HOro
MOpYyIIEHHS, TO-TpeTe, MyOmiKarii pilieHHs Cyay Ipo AOMYyIIeHi
MOpYIIeHHs, T0-9eTBepTe, OJOKyBaHHS calTy — iH(OpMamiiHOTO
MOCEepeTHHKA, TTO-T1 SITe, IPU3YITHHEHHS BUITYCKY TOBapiB.

AJMiHICTPAaTUBHOTO Haryisioy B cepi iHTeIeKTyalbHOl Biac-
HOCTI € JIisUTbHICTh MiHiCTepcTBa EKOHOMIYHOTO PO3BUTKY 1 TOPTiBIi
(3 11 TpaBusa 2017 poky), 3MiliCHIOBaHUH B O0COOJIMBIH Gopmi, IOI0
3a0e3redYeHHs 3aKOHHOCTI Ta IHTEPECiB IepKaBU B MPOIIECi CTBOPEH-
HS 00’ €KTIB IHTETIEKTYaIbHOI BITACHOCTI [2].

[IpeamMer anMiHICTPaTUBHOTO HATJISAY B cpepi iHTENEKTYaIbHOT
BJIACHOCTI € CYCHUIBHI BiTHOCHHH, 1[0 CKJIJIAIOThCS 13 3a0e3reueHHs
MinicTepcTBa €eKOHOMIYHOTO PO3BHUTKY 1 TOPTiBMII JOTPUMAaHHS FOpPH-
JUYHAMU Ta (QI3MIHAME 0cO0aMH HOPM 1 MPABHJI, 1[0 BCTAHOBITIOOTH
MOPSIIOK OpTaHi3allii mporecy CTBOpeHHs 00’€KTiB IHTENEKTYaIbHOL
BJIACHOCTi, IO CTBOPIOIOTHCS 20O CTBOPEHHMX HA PaxXyHOK KOIITIB
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JICPI)KaBHOTO OFOJDKETY Ta PO3MOPSHKEHHS IpaBaMHu Ha TaKi pe3yJbTa-
TH 1HTEJIEKTYAIBHOT JisUTbHOCTI.

€Z[I/IHI/IM OopraHom BHKOHABYOI1 BJlagd, YIIOBHOBaXCHHUM
3MIHCHIOBATH aJMiHICTPaTUBHO-HATIISIOBI 3axoqu y cdepi iHTe-
JIEKTyallbHOI BJIacHOCTI € MiHicTepcTBa eKOHOMIYHOTO PO3BUTKY 1
TopriBii. B Toif Wac sk iHIII OpraHW BHKOHABYOI BIAIW HaJiNeHI
JIMIIC TTOBHOBAXCHHAMU 1IOA0 BUABJICHHSA Ta MPUIIMHCHHSA aI[Mi-
HICTpaTUBHUX MPaBONOPYIIEHb, IO MOCITalOTh HAa IHTEJIEKTYyallb-
Hi mpaBa (Hampukiaa, HamioHanbHa momiris). € HeEoOXigHICTH
BJJOCKOHAQJIGHHSI aIMiHICTPAaTUBHOI'O 3aKOHOJaBCTBA B MHUTAHHAX
HaJ[IJIEHHs] OpraHiB BUKOHABYOI BJIaJM KOMIIETEHIIE€0 MIOO BH-
SABJICHHS Ta NPUIHUHEHHS aJIMiHICTPAaTUBHUX MPaBOMOPYLICHb,
OCKiJIbKM YMHHE 3aKOHOJABCTBO HE 3aBXKJU BPaxoBYyeE CHEHU(iIKY
TiATBHOCTI OpraHiB BHKOHABYOi BIAJW B IPOIECI MPOBEIASHHS
aJAMIHICTPaTHUBHO-HAIAJOBUX 3aXO0JiB Ta 3aXOMiB 3 BUSBICHHS Ta
MPUTIMHEHHS aIMiHICTPATUBHUX MPABOIMOPYIIEHb Yy cdepi iHTene-
KTYyaJIbHOI BIIACHOCTI.

Bupuenns kommnerennii JlepkaBHoi icKanbHOI Ciyx)OU
VYxpainu, JlepxaBHoi ciryxOn YKpaiHu 3 THTaHb O€3MEYHOCTI Xap-
YOBHX MPOIYKTIB Ta 3aXHCTy CHOXXUBAYIB MTOKAa3ye, IO JaHI OpraHd
HE HaJieXKaTh JI0 OpraHiB JepKaBHOI BIIaJIM, YIOBHOBKEHHUM 31Iiiic-
HIOBAaTH 3aXUCT iHTCHeKTyaJ'IBHI/IX IpaB TakK, JdK 336C3HCHYIOTI) 3aXHUCT
CYCHIJIbHUX BiJIHOCHMH HE IOB’SI3aHHMX 13 3a0€3ICUCHHSIM IHTEpPECiB
aBTOPIB Ta IHMIMX MPaBOBIACHUKIB. OO0’ €KTH IHTEIEKTyalbHOI BIac-
HOCTi € 3ac000M BUYMHEHHS MPaBOMOPYIIEHHS a00 HOCIEM TEXHOJO-
Tili, o0 TiANsATaroTh KOHTpOITO [3].

3BepTarOuUCh 10 1HCTUTYTY aIMiHICTPaTUBHOI BiAMOBiNAb-
HOCTI, JIOI[JILHO BCTAHOBUTH TiJICTaB 3BUILHEHHSI BiJl aJIMIHICTpATH-
BHOI BiJNOBIIATBHOCT] 32 MOPYIIEHHS IHTENEKTYaIbHUX TPaB IMpH
BHIDIATI 0CO00I0, MO0 SIKOI BEIEThCS MPOBAKEHHS y CIpaBi Mpo
aJMiHICTpaTHBHE TPABOIOPYIIEHHS, TMependadeHoi crarrero 51-2
Kopekcy Ykpainu npo aaMiHiCTpaTUBHI MPaBOMOPYIICHHS. KOMIIEH-
camii MpaBOBIACHUKY 3a BEChb MEPioj HE3aKOHHOTO BHKOPHCTAHHS
00’€KTa IHTEIEeKTYaIbHOI BIIACHOCTI.

1. Ilpo cxBanenns Konnenmii pedopmyBaHHS Aep>KaBHOI CHCTEMH
IIPaBOBOI OXOPOHH IHTEIEKTYaJIbHOI BIACHOCTI B YKpaiHi Po3nopsmkeHns
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M. B. bypak,

KaHOUuOam 1opuoudHUX HAyK,

cmapuiuti HayKo8ull cnigpooImHUK
Hayxoeoi nabopamopii

3 nPobAEM KPUMIHANLHOT NONIYTT
Hasuanvno-nayrxoeozo incmumymy Ne [
Hayionanvhoi akademii snympiwnix cnpag

3ATOCTPEHHSI JEMOI' PA®IYHOI KPU3HU
Y COLIAJIBHIN TA TYMAHITAPHIN COEPAX
SIK 3AI'PO3A HAIIIOHAJIbHUM IHTEPECAM
I HAINOHAJIBHIN BE3MEILI YKPATHA

Jemorpadiuanii 9MHHUK € OIHUM i3 BU3HAYAIBHUX JUTS 320€3-
TICYCHHSI CTaOUILHOTO ¥ OE3MEYHOTO PO3BUTKY JCPIKaBH, a MPOOJIeMU
ONITUMAJILHOTO JIeMOTpadigHOTO PO3BHUTKY CIiJl PO3TIAIATH SIK TIEp-
IIOYEProBi iHTEepecH JepikaBH, K (PaKTop i BOAHOYAC K PE3yNbTar il
¢yHKIioHyBaHHS. Big nemorpadiuHux XapaKTEpUCTUK Mpale3aaTHO-
TO HaceleHHA 1 TMOKA3HWKIB JeMOrpadidHOro PO3BUTKY 3aJIEKUThH
PO3BHTOK TPYIOBOTO MOTEHINANY i, IK pe3yJIbTaT, BEIMINHA CYKYITHO-
TO HAIiOHAJBHOTO JIOXOJIY. 3a pO3paxyHKaMH EKCIEpTiB B KpaiHax,
SKUM TIPUTaMaHHI TeHACHII CKOPOYEHHS 3arajibHOl YMCEeNbHOCTI Ha-
ceJIeHHs1, pu 3a0e3nedeHHi ii 3poctanHs Ha 1%, 6muspko 4% Hauio-
HAJTBHOTO JTOXOY CTAaHOBHTH JieMorpadidHa iHBECTHIIisl, IKa € eJeMe-
HTOM YaCTHHHU HAIliOHAJIBHOTO JIOXOJIY, IO HAarpoMajpKyeThes [1].
Hemorpadiuna cutyanist Oyap-sKOi KpaiHH y3araJbHEHO BiJ3epKa-
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Jroe i coliaibHO-eKOHOMIYHUM A00po0yT, chOPMOBAaHUI SK MHHY-
JIMMH, TaK 1 IOTOYHUMH CYCHUJIBHUMH TporiecaMi. A BOHM B YKpaiHi
CYNPOBOIKYIOTBCS CKJIaJHAMHU COIiaIbHO-eKOHOMIYHUME Jedopma-
IiSTMH, 110 HETaTUBHO BIUTMBAIOTh HAa CydYacHi AeMorpadidHi 3MiHH.
PosrisiHyBIIM KOMIUIEKC TpOOJIeM MO0 COIllialIbHO-IeMorpadiaHol
CHTYyallii, OXOPOHH 3[J0pPOB’sl i pUHKY Tpalli B Aepasi, Pana HamioHa-
JFHOT Oe31eky i 000pOHU YKpaiHU Bi3HAYa€ 3pOCTaHHS 3arpO3ITHBHX
SIBUII Ta CHCTEMHUX HEJIOJIKIB y IUX chepax.

Tak, crarrs 7 3akony Ykpainu «[Ipo OCHOBM HaIlliOHAILHOI
Oesrekn YKpaiHW» BHW3HAYa€, MO0 Ha Cy9acHOMY eTalli OJHI€0 i3
OCHOBHHX peaJbHHX Ta MOTCHIIMHUX 3arpo3 HamioOHAIBHIN Oe3merri
VYkpainu, cTabiIbHOCTI B CYCHUIBCTBI y COLIalbHIN 1 TyMaHiTapHii
cdepax € 3arocTpeHHs AeMOoTpadiqHOT KPHU3H.

['0710BHOIO TIPUYMHOIO 3arocTpeHHs aeMorpadiuHoi Kpu3u B
VYkpaiHi € 3HWKEHHsS 0 KPUTHYHOTO PiBHA HapokyBaHocTi. Cy-
YacHU# nemMorpadiuHuii CTaH CBIAYUTH MPO Te, IO 3a0e3MeuyeThCs
JIUIIE TIOJIOBMHA MOTPIOHOTO TS BIATBOpPEHHS HaceneHHs. Ha cho-
rofiHi YKpaiHa BxKe MmepeTHya MeXy 3HIKEHHsI HapO/XKyBaHOCTI, 3a
SKOI0 BiZIOyBa€ThCsI HE3BOPOTHE PYHHYBaHHsI JieMOrpagpiqHoro mo-
TEHI1aly KpaiHu, 110 IPU3BOIUTH 10 BTPATH YMOB Ul BiTHOBJIEHHS
YHCEeNbHOCTI HaceneHHs. lIpoliec 3HWKEHHS HapOAKYBaHOCTI y Cy-
YaCHUX yYMOBax Ma€ TJI00albHUN XapakTep i 3yMOBICHHH HHU3KOIO
€KOHOMIYHHX, COI[iaJIbHUX, O10JI0T1YHUX TIPUYWH.

Amnaumi3 cydacHoi nemorpadigHoi curyarii, CBiT4UTh TIPO TIO-
rubneHHsT neMorpadiunoi Kpu3w, OibIl 1HEPTHOI Ta MPAaKTUYHO
HEKEpOBaHOI, HETAaTUBHI HACHTIJKU KO JUIS MOAAIBLIOrO PO3BHUTKY
KpaiHu Baxkko nependauntu [2].

Binomwii 3apy0ixamii ormsimad Buaanas «The National Interesty
Homnan Ilerepcon aocmimkyrouu cuTyauniro B YKpaiHi, BBaXkae, IO
«OCHOBHOIO 3arp03010 JIJIS COIIaIbHOTO, EKOHOMIYHOTO 1 MTOTI THYHOTO
PO3BHUTKY YKpaiHU ChOTOMHI € Pi3Ke CKOPOYEHHS YHCENBHOCTI Hace-
nenHs. HeratuBaa pemorpadidna TeHaeHIis B KpaiHi ovana po3BH-
BaTHCS TICIIS OTOJIOMICHHS He3ale:kHoCT B 1991 pori» [3].

l'octpa memorpadivuna kpuza B YKpaiHi BUKIHKAE po3ryoOie-
HICTh B Pi3HUX TpyMNax yKpaiHCHKOTO CyCHiIbCTBa. JII0 1 HE MOXKYTh
3pO3yMITH, YOMY TaK Pi3KO 3HU3WJIACS KUIbKICTh HACEJICHHSI JiepiKa-
BU: Km0 y 1992 pormi Hac O6ymno 52,06 miH. ocib, To y 2013 pomi —
45,55, a'y 2017 poui numre 42,5 miH. ocib (0e3 OKyIIOBaHUX TEPHUTO-
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piit Kpumy i [lonbacy). YkpaiHa 3a KibKICTIO HACEJICHHS OITyCTHIIa-
csly peituHry 3 22 micus Ha moyatky 90-x pokiB XX CT. Ha Temepi-
mHe 32 micre y cBiti (y 2015 porri).

Taka memorpadiuna cuTyallis CTBOPIOE pealibHy 3arpo3y Ha-
HIOHAJILHUM 1HTEpecaM i Oe3meri Y KkpaiHu.

ExoHoMiuHa Oe3neka Jiep)aBu — II¢ TaKHid CTYIIHb 3aXUIle-
HOCTI HaIllOHAJBHUX IHTEPECiB B €eKOHOMIUHIN cepi Bia peapbHHX i
MOTEHIIHHUX 3arpo3 BHYTPILIHBOTO 1 30BHIIIHBOTO XapakTepy, IO
Jae 3MOry 3a0e3rnedyBaTi (PYHKIIOHYBaHHS HalllOHAIBHOT CKOHOMI-
KH B PEXHMI PO3IMIUPEHOTO BiATBOPEHHS Ta 33JI0BOJBHITH MTOTPEOH
0co0m, CyCIINIBCTBA 1 JepKaBu B MiIoMy. SIKi & 3arpo3u eKOHOMid-
Hil Oe3merl JepkaBu CTBOpIOe jaeMorpadiuna kpusa? Lle Hecrauya
TPYJIOBHX PECYpCiB, 3MEHIIEHHS MPOIXYKTUBHOCTI Tparli, 30UTBIIeH-
Hs Koe(ilieHTa YTPUMAaHCTBA, HAIllOHAIbHA EKCITaHCis, JETOmyJs-
1lisl, CKOPOUEHHS HAIIOHAJILHOTO JIOXONY 1, SIK HACIIJIOK, BTpaTa Cy-
BEPEHHOCTI Ta JIePKABHOCTI.

Ha nymxy mnpoBimamx ykpaiHcbkmx BueHux E. JlibaHoBOI,
C. Iupoxkosa, H. BiaceHko oaHi€0 3 TOJOBHUX KOMIIOHEHTIB Jie-
MorpagidHoi Kpu3u B YKpaiHi € 3MEHIICHHS HapOJHKYBaHOCTI, IO
30epiraeThCst BIPOJIOBK TPUBAJIOTO Tiepioay [4].

Ha 1ie sBume BrumBaroTh 1Ba TUTH (HAKTOPIB — MIPSIMi, IO BH-
3HAYal0Th, YU B3arajii BiIOYJCThCS 3a4aTTs 1 UMM II€ 3a4aTTs 3aKiH-
YUTHCS Ta OMOCEPEIKOBaHI.

Jlo mpsMux HanexaTh: NDTIOOHUNA (HaKTOp; MOMUPEHICTh a0o-
PTiB; piBeHb OC3ILTI .

Jo Henpsimux abo orocepeaKoBaHUX (HaKTOPiB HANIEKATh: HH-
3bKUI PIBEHB JKHUTTS Ta 3apOOITHOI IJIATH, TPU3BENH JI0 TIOTipIICHHS
n00poOyTy 3HAYHOT YaCTWHW HACEJECHHS Ta OOTSDKIMBOCTI yTpUMaH-
Hs1 OUTBII HIX OJHI€T TUTHHH Y POAMHI, IO ICTOTHO BIUIMBA€E Ha BiJ-
TBOPIOBAJIBHI TTPOIIECH.

CyTTeBO 3aHIKEHI CTaHIAPTH OIUIATH TIpaIli HACEJIeHHS He
BIJNOBIZIAI0OTh PEAILHUM pe3ysibTaTaM poOOTH, HE CIPHSAIOTH SKic-
HOMY Ta KUIBKICHOMY HOro BiITBOPEHHIO, TaJlbMYIOTh PO3BHTOK
(i3MIHOTO, IHTENEeKTyaJhbHOTO Ta MPOQECIHOTO PiBHSA TPYIOBHX
pecypciB, 3HAYHO YCKJIQIHIOIOTh, 3 YaCOM 1 YHEMOXKIIUBIIIOKOTh, 3710~
OyTTsl Ta BUKOPHCTaHHS HOBITHIX HAayKOBUX 3HaHb, BIOCKOHAJICHHS
kBamiikarmii. Takuii mepedir moziii HEraTWBHO TO3HAYAETHCA HA
€KOHOMIYHOMY CTaHi BCHOTO CYCITIIBCTBA B IIJIOMY.
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HonatkoBuM aeMorpadiyHuM YHMHHHKOM, IO OOMEXYe po3-
BUTOK TPYIIOBHX PECYPCIB, € Mirpallisi HACEIEeHHs.

PestoMyroun BUKIIaJeHe BUIIE 3a3HAYUMO, IO JUJIsI BPETyIO-
BaHHS HEMPOCTOI CHTYyaIllii, 0 CKanacs B YKpaiHi, mepeayciMm He-
00X1THO TIPOBECTH AN 3aXO/IB!

1. MOHITOPHUHT 1 OMpAIIOBAHHA CHCTEMH MPOTHO3Y TPYIOBHUX
pecypciB y JiepKaBi Ta perioHax, a TaKOX NMPOTHO3HUX MOKa3HUKIB
PHHKY TIpalli 32 CEKTOpaMH EKOHOMIKH.

2. [IpoBecTn excnepTU3y iICHYFOUHMX MPOEKTIB MPOrpaM coIlia-
JTHEHO-IeMOTpadivHOTO PO3BHUTKY AEpIKaBH, IO OPi€EHTOBaHI Ha 3a-
Oe3rneueHHs] MMOBHOTO BiATBOPEHHS HACEIIEHHS, MOJIMIIEHHS CTaHY
3JI0POB’s Ta 30UIBIICHHS TPUBAIOCTI XKUTTS 3 MOAAIBIIO X iHBEH-
TapU3ali€ro Ta ONTUMI3AII€I0 3 METOIO iX Y3rOKEHHS IOA0 HalleK-
HOTO (PIHAHCOBOTO 3a0€3MeUeHHSI.

3. Po3mmputn BHAM Ta 30UIBIINTH KPEAWTYBAaHHS Ha JEMO-
rpadivni 1T, 30KpeMa HaJaHHS MUTBIOBUX KPEIWUTIB MOJIOJIHM
CiM’SIM 3 IIiITbMH, KPEJUTYBAaHHS MJIbTOBOTO MOJOAIKHOTO JKUTJIO-
BOTO OyAiBHHUIITBA, IPUCKOPEHHSA pealtizamii meHciiHoi pedopmu Ta
MigBHUIIEHHS i €()EeKTHUBHOCTI, MOCWJICHHS [EpP)KaBHUX TapaHTii
o0 3abe3rneyeHHsT MEAMYHUX 3aXOJ[iB OXOPOHH 3J0POB’SI Hace-
JICHHSI.

4. AKTUBI3yBaTH MOJITHKY IIOAO (OpMyBaHHS NpuUBabIH-
BOTO BHYTPIIIHBOT'O PUHKY Mpali; YJOCKOHAIUTH CUCTEMY CTH-
MYJTIOBaHHS POOOTONABIIIB MO0 320€3MeUeHHs] MOJOJl MePIIuM
pobouum micrem [5].

1. Tlacrepuak-Tapanymenko I. JIemorpadivuna ckiagoBa eKOHOMIYHOT
oesneku. Bicnuk Axademii nayk Vkpainu. 2005. Ne 11-12. C. 23.

2. bukons C. ®@. Tpanchopmartiiss ykpaiHCbKOI EKOHOMIKM B acIeKTi
HOBOI 1HCTUTYyI[IOHANBHOI Teopil. Haykosi npayi [Jow. HTY. Cep.:
Exonomiuna. Jorenpk: JouHTY, 2005. Bum. 89. C. 102.

3. Hemorpadpmueckas curyarmuss B Ykpamae URL: https://econo-
mistua.com/ demograficheskaya-situatsiya-v-ukraine

4. Jlibanosa E., IlleBuyk II. Ominka nemorpadidaoi moOmiTHKA 32
JIOIIOMOTOI0 TO3JOBXKHIX 1 HOIEpeYyHHX MNOKa3HUKIB. Ykpaina: acnexmu
npayi. 2008. Ne 4. C. 41-46.

5. Hemorpadiura  ckmagoBa  ekoHoMiyHOi  Oesmekn.  URL:
http://www.kbuapa.kharkov.ua/e-book/db/2010-2/doc/2/12.pdf

35



M. T. I'aepunsuis,

KAHOUOAam 10puOUYHUX HAYK, OOYeHM,

Odoyenm Kageopu aOMiHICmMpamugHoO-NPaso8uUx
oucyuniin gpaxyrememy Ne 6

JIvgigcbK020 Oeparcasnozo yHisepcumemy
BHYMPIWHIX CNpas

I 10. JIyk’anoesa,

KaHouoam 10puoudHUX Hayx,

doyenm xKageopu aoMiHiCmMpamueHoO-NPaso8uUx
oucyuniin gpaxyrememy Ne 6

JIvbiscbK020 deporcagroco yHisepcumenty
BHYMPIWHIX CNPAs

MOHSATTA 1 O3HAKHA
MYHILUITIAJBHO-ITPABOBOI BIAITIOBIJJAJIBHOCTI
OPI'AHIB TA IOCAJIOBUX OCIB MICIIEBOT'O
CAMOBPSIJTYBAHHS

IcHye neBHa crienudika OPUIXIHOT BiIIIOBIIATBHOCTI OpraHiB
Ta MOCAJOBUX OCI0 MiICIIEBOTO CaMOBPSIYBaHHS, SKa Ja€ MOMKIJIH-
BiCTh BHUJUIMTH ii B OKPEeMUU CAMOCTIWHUIN BUJ — MYHIIUTIAIBLHO-
mpaBoBy. Hopmu KoHcTuTytii i 3akoniB YKpaiHu, sKi B CBOTH CyKy-
IMHOCTI BU3HAYAIOTh PEXKHUM BIAMOBITAILHOCTI OPraHiB MiCIIEBOTO
CaMOBpALYBaHHsI, (POPMYIOTh KOHCTHTYLIHHO-TIPABOBY OCHOBY MY-
HIIWTIATBHO-TIPABOBO1  BiNOBiATBHOCTI. MYHIUTIATBHO-TIPABOBA
BiJIMOBIIAJIbHICTD, 110 ICHYE MOPSJT 3 IHIIMMH BUJAMH BiJIOBIIab-
HOCTI, BiJlirpa€e 3HaYHy B OXOPOHI CYCHUIBPHHUX BiHOCHH, XOYa JIOB-
TUif yac OyJa He3acTy)KeHO 00/[iIeHa YBarow 3aKOHO/IaBIIs.

VY Teopii MmicueBoro camMoBpsTyBaHHS 1HCTHUTYT HOPHUIWYHOL
BIJIMOBIAaBbHOCTI Cy0’€KTIB MYyHIIIUNAIBEHO-TIPABOBUX BiAHOCUH
nocijgae 0coONMBe Miclie Ta BUCTYIA€ BaXKJIMBHM 3aCO00M rapaHTy-
BaHHS IIPaB Ta CBOOOJ MICIIEBOTO CaMOBPSIYBaHHS, HOTO 3aXHCTy
BiJl MOXJIMBHX MOpPYIIeHb. Ake cama ¢inocodist Ta mpakTuka mic-
LEBOI0 CaMOBPSIYBAaHHS IPYHTYETHCS Ha i7€dX BiAMNOBiJAIBLHOCTI
MYHIIAIIATBHOI Biaau [1, c. 425].

MyHIIHATIaTPHO-TIPABOBY BiNOBINAJIBHICTD PO3TISIIAIOTE SIK
CaMOCTIHHHMI BUJI COIIAJIBHOT Ta IOPUIWYHOI BiJIIIOBIAIBHOCTI, TI€-
pendavyeHnii HOpMaMu MYHIIUIIAIFHOTO 3aKOHOJIABCTBA, IIO SIBIISIE
c000¥F0 3B’A30K MiXK Cy0’€KTaMH MYHIIIUIIAILHO-TIPAaBOBUX BiJHOCHH,
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KOJIM OJIHA CTOpOHA (Cy0’€KT BiAMOBIAATBEHOCTI), BOJOIIIOUYM KOMILIE-
KCOM TIpaB y cdepi MICIIEBOr0 CaMOBPSAyBaHHS, 3000B’SI3YEThCS B
CHITy CBOTO CTaTycy OyAyBaTH MOBEAIHKY 3TiIHO 3 OYiKyBaHOI MO-
JeIuTto, a iHma (1HCTaHIlisA BiNOBIIAIBHOCTI) Oe3mocepeiHbo abo
Yyepe3 MPeICTaBHUKIB KOHTPOJIIOE, OIIHIOE TaKy MOBENiHKY Ta (abo) Ti
pe3yibTaTH, a y pa3i HETaTWBHOI OIIHKKA a00 HAsSBHOCTI BUHH BIIPaBi
(Mo>ke abo 3000B’s13aHa) IEBHUM YMHOM Bifpearysatu [2, c. 110].

MexaHi3Mu 3a0€3Me4YeHHs MisITFHOCTI OPTaHiB Ta IMOCaOBHX
0Ci0 MICIIEBOrO CaMOBPSIIyBaHHSI MAIOTh JIOCTATHLO CKJIAJHY CHUCTE-
My, 10 SIKOI B SKOCTI HEBIJI’€MHHMX CKJIQJIOBUX BXOJSATh NPaBOBI ra-
PaHTIl 3aXUCTy MICIIEBOTO CaMOBPSIyBaHHS, JEPKaBHUN 1 rpoMaj-
CBKHAU KOHTPOIIb, a TaKOX Pi3HI BUAW BiJNOBINaIbHOCTI OpTaHiB i
MOCaZoBUX OCi0 MiCHEBOTO CaMOBPSIIyBaHHS 3a PI3HOMAaHITHUMH
HanpsiMamu. [Ipu3HaueHHs Ta (yHKI[IOHYBaHHS {HCTHTYTY BiJIIOBi-
JATBHOCTI cripusie OimbII e)eKTUBHOMY 3/1HCHEHHIO CHCTEMOIO Mic-
IIEBOTO CAMOBPSIYBaHHS Ta il OKPEMHUMH €JIEMEHTaMU IyOIiuHOI
YIPaBIiHCHKOI AiSIIBHOCTI B CYyCHiJbCTBI. BiAmoigansHicTh cy0’ek-
TiB MICIIEBOTO CaMOBPSAyBaHHS 3yMOBIIEHAa THM, 1[0 BOHA € TapaHTi-
€10 TIPaB JIaHUX CY0 €KTIB, aJ/Ke MOKJIMKaHa 3a0€3MeUUTH JisIbHICTh
OpTraHiB MiCIIEBOrO CaMOBPsITyBaHHs B iHTepecax TpoMajsiH i CycHi-
JBCTBA B miusomy [3, c. 165].

Oco0nuBiCTh FOPUINYHOI BiJIOBIJATBHOCTI OPTaHiB 1 Ocano-
BHUX OCI0 MICIIEBOTO CaMOBPSAYBaHHS IOJIATAE B TOMY, IO BOHHU
HeCyTb il Ha JIepKaBHOMY PiBHi, mepeg0adeHOMy HOpMaMH 3aKOHO-
JABYMX aKTiB, 1 HA JIOKaJHbHOMY PiBHI, BU3HAYEHOMY HOpPMaMH CTa-
TYTiB TEPUTOpiaIbHUX I'pOMaJ i MiJ3aKOHHUMH aKTaMH paj abo ix
BUKOHABYMX Oprasis [4, c. 29].

He moz6aBnena crienudiky BiAMOBIOANBHICTE denymamie ma
nocaoosux ocio micyesoco camospsaoyeaHHs, ki (GaKTHIHO HECYTh
MOTPilHY BiANOBigaNbHICTE: 1) mepen TepuTOpiabHOIO TPOMAJIOLO,
2) mepen Aep:kaBoto, 3) nepen Gi3nIHIMHA Ta IOPUAXIHAMA 0CO0aMH
[5, c. 446].

B ykpaiHchkoMy 3aKOHOJIaBCTBI HE JIAIIIE 3aKPITUIEHO CEpes OC-
HOBHHX IPUHIIMIIB MiCIIEBOTO CaMOBPSAyBaHHS MPUHIMI ITiA3BiTHO-
CTi Ta BiJNOBIJATLHOCTI TIepel TEPUTOPialIbHUMH TpOMaJIaMu iX opra-
HiB Ta MMOCaZI0BUX 0Ci0, a i mependadyeHo MOXKITUBICTh TEPUTOPIATBHOL
TPOMaJI¥ SIK TIEPBHHHOTO Cy0’€KTa MICIIEBOTO CaMOBPSITyBaHHS, OCHO-
BHOTO HOCIsl HOTo ()YHKIIIH 1 TOBHOBaYKCHD Y OYIIb-SIKUI Yac JI0CTPO-
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KOBO NPHUIMWHHUTH TIOBHOBa)KEHHSI OPTaHiB Ta MOCaJ0BHX OCi0 Micie-
BOTO CaMOBPSAYBaHHs, SKIIO BOHM MOpyIIyoTh KoHcTHTyHito abo
3aKOHHM YKpaiHd, OOMEXYI0Th TIpaBa i cBOOOAN TPOMAJISH, HE 3a0e3-
HEYyIOTh 3IHCHEHHS HaJJaHNX iM 3aKOHOM TTOBHOBA)KEHb.

IOpuanuna BiAMOBIAANBHICT, BUKOHABYUX OPraHIB MiCBKUX
rpoMaj K €JIEMEHT iX MPaBOBOTO CTATYCy € TapaHTi€ro peamizamii
HUMU CBOIX 3aBAaHb Ta (PYHKIIIH, OCHOBOIO KOHTPOIIIO 32 iX MisIbHI-
ctio. l[pboMy BIiJINIOBIAIOTh IOJIOKEHHS PO IpaBa MiICUEBUX pajl
3aCTOCOBYBAaTH y BCTAaHOBJICHMX BHIIQJKaX BU3HAYCHI CaHKIII (Cka-
COBYBAaTH aKTH KEPiBHHUKIB BUKOHABUMX OpraHiB Micekpan). [lopsn i3
TaKVMH BUAAMH BiJIOBIJAIBHOCTI BUKOHABYI OpraHH HECYTh TAKOXK
LUBIIBLHO-TIPABOBY BiJIMOBIIABHICTD, IO MPSMO BHUILTHUBAE 13 IOJIO-
xeHb KoHCTHTYIII1, TOMy MpaBHIIbHIIIE BUIUIATA HOPMH TIOJIOKEHB,
IO PETYINIO0Th MATAHHS 1X BiMOBIAaTFHOCTI B CAMOCTIHHUI CTPYK-
TypHHI Tiapo3in [6, c. 119].

3akon Ykpainu «[Ipo micueBe caMoBpsityBaHHSI B YKpaiHi» HE
JIIIEe 3aKPINUB y CT. 4 cepell OCHOBHHUX TPHHIHIIB MiCIIEBOTO CaMO-
BPSITyBaHHS TIPHHITHIT TT1I3BITHOCTI Ta BIAMOBIIAIBEHOCTI MIEpPE]T TEPUTO-
planbHUME TpOMaJaMH iX OpraHiB Ta MOCAJ0BUX OcCi0, a i mependavnB
y 9.2 CT.75 MOXIHBICTh TEPUTOPIaIbHOI TPOMAIN SK TEPBHHHOTO
Cy0’€KTa MICIIEBOTO CAMOBPSITyBaHHS, OCHOBHOTO HOCIS HOTO (YHKITIH
1 TIOBHOBa)kKeHb y OyIb-SIKMI Yac JOCTPOKOBO TPHIIMHUTH TOBHOBA-
JKeHHsI OpTaHiB Ta MOCAJIOBUX OCIO MICIIEBOTO CaMOBPSAYBaHHS, SIKIIIO
BOHM TOPYIIyIOTh KoOHCTHTYIIO a0 3akoHM YKpaiHh, 0OMEXYIOTh
mpasa i cBOOOM TPOMAJISIH, He 3a0e3MeUyIoTh 3IMCHEHHS HaJlaHUX 1M
3aKOHOM TOBHOB&XE€Hb. Tak, BIMOBIMIHO 10 4.3 cT. 78 3akoHy He
MEHII SIK OJTHA JIeCSATa YaCTHHA TPOMAJISH, IO TPOXKUBAIOTH HA BiIIIO-
BiZIHIN TEpUTOPII i MAFOTh TPABO TOJIOCY, MOXKYTh TIOPYIIUTH TTATAHHSI
PO JIOCTPOKOBE MPUIMHEHHS TTOBHOBAXKEHB CUIBCHKOI, CEITUIIHOL, Mi-
CBKOI, pailOHHOI B MICTI pajii 3a PIIIEHHSM MICIEBOTO pedepeHmayMy.
Takok Ha BUMOTY HE MEHIII SIK OJIHI€l JIeCATOl YaCTHHU TPOMAJISH, 110
MPOXMBAIOTH HA BIIMOBIIHINA TEPUTOPIi 1 MAIOTh MPABO TOJIOCY, CLIBCh-
Ka, CeJIMIIIHA, MiChbKa Pajia TIOBUHHA MPUIHATH PillIeHHs PO MPOBEJICH-
HS MicTIeBOTO pedepeHIyMy 100 TOCTPOKOBOTO MPUITMHEHHS TIOBHO-
Ba)KEHb CLIBCHKOTO, CEJIUIIHOTO, MICBKOTO Toj1oBH (4. 4 ¢T. 79). Bimmno-
BifiHO 710 4. 2 cT. 80 3akoHy 3arayibHi 300pH TPOMaJIsH, 10 YTBOPHIIH
BIIMTOBITHAN OpraH CaMOOpraHizalii HAcelIeHHS, MOXYTb TPUHHATH
pIIEHHsT PO AOCTPOKOBE TMPHITMHEHHS WOTO TIOBHOBaXKEHB. Takox
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BUOOPLI MOXKYTh BIIKJIMKATH JIETyTaTa MiCLIEBOI pajy B Iepea0aueHIX
3aKOHOM BHIAJKax [7].

[lepemyciMm opranu MicCIIeBOTO CaMOBPSIYBaHHS HECYTh BiJ-
MOBIAANTBHICTH TIEpe]] IEPBUHHUM CY0’ €KTOM MICIIEBOTO CAMOBPSITY-
BaHHsI, SIKUM BOHU (OPMYIOThCS Ta Bij iMEHI Ta B iHTepecax sSKOTO
BOHH JiIOTh — TEPUTOPIAIbHOIO Tpomajoro. Jlumie TepuropiaibHa
rpoMajia ik OCHOBHUHN 0a30BHI Cy0’€KT MyHIITUTIABHOT BIIAIH MOXeE
3MIHCHIOBATH B MOBHOMY 00CS31 KOHTPOJIb 32 AiSJILHICTIO OPTaHiB Ta
MocazoBUX oci0, SKWX BOHA YIOBHOB&KWIIA BHUPIIIYBATH MHUTAHHS
MICIIEBOTO 3HAYCHHS.

OTxe, KOMITJIEKCHE NOCTiHKEHHS (peHOMEHy BiAIOBiAaIbHOC-
Ti y MICIIEBOMY CaMOBpsIyBaHHI Ja€ MiACTaBU CTBEPAKYBaTH, IO
3a3HauYeHE IOHATTS XapaKTePH3y€eThCs HU3KOIO aCIEKTiB:

To-TIepIIle, BiIOBITATBHICTh OPTaHiB Ta MOCAIOBHUX OCiO Miclie-
BOTO CaMOBPSIyBaHHSI BHCTYIA€ aTpPHOYTOM, BIIACTHBICTIO, O3HAKOO
y4YacCHUKA YIPABIIHCHKHUX BiJTHOCHH Ta MPOSIBIIETHCS Y WOTO 31aTHOCTI,
MOXITUBOCTI Ta 000B’SI3KY «BIATIOBIAATH, 3BITYBAaTH TPO CBOI HisTHHS
(mii ur Oe3IIsUTBHICTD) SIK B)KE BUMHEHI (HETaTHMBHHUH AaCIeKT), TaK i
HMOBIpHI, TINOTETUYHI, TOTCHIiHHI (TO3UTUBHUI acIeKT);

Mo-AIpyTe, BIAMOBINANBHICTH BimoOpakae CHCTEMY B3a€EMO-
3B’S3KiB Ta BIAHOCHH, IO BUHHUKAIOThH Y MPOIIECi YIPABIIHAS MIX i
eJIEMEHTaMH Ta Ma€ MPEBEHTHBHY METY — CIIPSAMOBAaHI Ha 3amo0ira-
HS IOPYIICHB, iX YCYHEHHS, BPETYIIOBAaHHS Ta BiJHOBJICHHS HAJEX-
HOTO (PYHKIIIOHYBaHHS CHCTEMHU;

MO-TPETE, BiAMOBIAAIBHICTh PO3TISNAETHCS SIK MPOILEC, CYKY-
IMHICTH JIOTIYHO MOCIIAOBHUX J1M BIJHOCHO TOTO €JIEMEHTA CUCTEMH
aJIMiHICTpYBaHHS, BHACIHIIOK HEe(PEKTHUBHOI MisITLHOCTI SKOTO, He-
BHUKOHAHHS YW HEHAJIE)KHOTO BUKOHAHHS HUM CBOiX 00OB’sI3KiB a00
MMOBHOBaXKEHb, HEBIAMOBIAHOCTI HOTO JIiTHh BCTAHOBJIECHUM HOpPMaMm
MOPYIIWIIOCS HaeXHe (HopMabHe) pyHKIIOHYBaHHS BCi€i cCHCTEMH
91 OKPEMHUX 11 KOMITOHEHTIB.

1. Baranos O. B. MyHiuunansae npaso Ykpainu: nigpyunuk. X.: TOB
Onuceit, 2008. 528 c.

2. Toropinko B. ®. MyHninunanpHe npaBo YKpaiHH: HiJpy4HHK / 32
pen. B. @. TToropinka, O. ®. ®pumskoro. K.: FOpiakom [HTEp, 2006. 592 C.

3. Xpimmeens /Jl. €. YIocKOHaNeHHS CHCTEMH BiAIIOBITaIBHOCTI Op-
TaHIB Ta IMOCAOBHUX OCI0 MICIIEBOTO CaMOBPSITYBaHHS. AKMyaibHi npobie-
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BHYMPIWHIX CNPAs

A0 IIUTAHHS PEAJII3AILIIL
KOHCTUTYHUIMHUX ITPAB I CBOBOJ
JAUTUHU B YKPAIHI

Koncrutynist Ykpainu BU3Haua€ J0AUHY, 11 )KUTTS 1 310pOB’ 1,
YecTb 1 T1IHICTh, HEIOTOPKAHICTH 1 Oe3MeKy HANBHUIOIO COIiaTbHOO
IIHHICTIO, CEHCOM iCHYBaHHs Hamioi jep:kaBu. OcoOyivBe Miciie B
CUCTEMI KOHCTHTYIIIHUX IpaB i CBOOOJ 3aiiMalOTh KOHCTUTYIINHI
IpaBa AUTHHU.

Ha cyuacHomy etami B YkpaiHi yrBepamunacs Ta (yHKIIOHY€E
cucrema cy0’ekTiB, siki BianmoBigHo KoHcTuTyiii Ta 3akoHIB Ykpai-
HU, 3000B’s3aHI YW HAJAUIEHI MPaBOM 3aXHWIIATH IpaBa i CBOOOAM
mutnad. Cepen Hux: BepxoBHa Paga Ykpainwm, IIpesnnent Ykpainu,
KabGiner MinictpiB Ykpainu, mMicuesi iepaBHi aaMiHicTpalii, Cyau
3aranpHOi topucaukiii, Koncruryniianii Cya Ykpaiau, YnoBHOBa-
»keHui BepxoBHoi Pagu Ykpainu 3 npaB Jr0AuHU, Y TOBHOBaKEHUI
[Ipe3unenrta Ykpainu 3 paB IUTHHH, aJJBOKATypa Ta MPaBOOXOPOHHI
opranu Ykpainu Ta iH.
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MexaHi3M 3aXHUCTy KOHCTUTYLIMHUX TpaB AMTUHHU B YKpaiHi
PO3BUBAETHCA Ta YJOCKOHANIOETHCA HUIAXOM: 1) 3ampoBajyKEeHHS
MDKHApOJHUX CTaHJAPTIB y cdepi 3aXUCTy MpaB AUTHHH;2) MATOTO-
BKH Ta NPUHHATTS HOBHUX 3aKOHOJABYMX aKTiB, SIKi PEryJIIOBaTUMYTh
CYCHiNIbHI BifIHOCHHM y c(epi 3axXucTy NMpaB AUTHHM; 3) TOAAIBIION
ryMaHi3amii HalliOHaJbHOTO 3aKOHOJABCTBAa MIOJ0 3a0e3MeucHHs
MpaB AUTWHY; 4) BIOCKOHAICHHS KOMIETeHIii, GopM, METOIB mis-
JBHOCT] YIMOBHOB)KEHUX JEPYKABHHUX OPraHiB, Ha SIKUX MOKJIaJICHO
00OB’SI3KH OO 3aXUCTY MpaB AWTHHU B YKpaiHi; 5) BceOiuHe BU-
KOPUCTaHHS 3100yTKiB IOPUAMYHOI HAyKH IJIs1 YAOCKOHAJICHHS YHH-
HOTO 3aKOHOJABCTBA Ta MPABOTBOPUYOI MPAKTHKH Yy cdepi 3axucTy
npas giteit [1, c. 11].

3rigno 3 KoHcturyuiero YkpaiHu, 3a HEZOTPUMAHHS IpaB i
CcBOOO miTeH rmependayueHa IOpUINIHA BiIOBIABHICTD, OHAK TIi€l
BUMOT'H MaJIo XTO AOTPUMYEThCS B YKpaiHi. 30kpema, HIeTbes mpo
MOPYIIEHHS TIPaB i cBOOOJ JiTeH, MOCTPAXKAAIUX BHACIIIOK BiliCh-
koBUX it Ha Cxoni Ykpainu. [IpaBa Ta cBOOOIM TUTHHH 3a3HAIOTH
TaM YUCIIEHHHUX TMOPYIIEeHb, 1[0 MAlOTh OCOOIUBO CYCHUIBHO Hebe3-
rmeyHi Hacmigku. bauspko 1,7 minmpiioHa aitedi Ha Cxomi Ykpainu
moTpeOyIoTh AormoMoru. s peaiizarlii KOHCTUTYIIIHHAX TIpaB JIH-
THHH, 30KpeMa, TIpaBa Ha JKUTTSA 1 O€3IeKy, MpaBoO Ha OCBITY, 0XOPO-
Hy 3[I0pOB’sl, CiIMEHe BUXOBAaHHS TOIIO HEOOXiTHA HE JIMIIIE HiJh0Ba
JIOTIOMOTa, a BIJTIOBITHA JIepKaBHA TIOTITHKA.

Huni y 30HI mpoBeneHHs aHTUTEPOPUCTUYHOI omeparii He
MarTh 3MOTH (YHKIIOHYBAaTH JOIIKiJIbHI, 3araJilbHOOCBITHI Ta
MO3allKiJIbHI HaBUaJbHI Ta MEJIUYHI YCTaHOBU. TiJIbKU B 3axifHil
yacTuHi JloHenbKkoi obmacTi 3HMIIEHO MoHA)] 150 mikin, OIU3BKO
50 THcs4 miTeH HEe MAIOTh 3MOTHW HABYATHCS B HOPMAIBHUX yMO-
Bax [2, c. 134].

[IpaBoBOi momoOMoOry Ta JOCTYIY 10 IPaBOCYIAS, MOCIYT pea-
Oimitamii Ta comianbHOI iHTErpalii MOTpeOyOTh MITH — KEPTBH Ha-
CHJIBCTBA.

UucnieHHUX TOPYIIEHb 3a3HAE MPABO JUTHHHU Ha CiMEHHE BU-
XoBaHHA. B yMoBax 30pOWHOTO KOHOQIIIKTY IMiJBUIIYETHCS PUNK
3pOCTaHHSl CHUPITCTBA, y TOMY YHMCIHI i comiaiabHOro. [IpsiMum mopy-
LICHHSIM IIpaBa JAUTHHU Ha CiMelHEe BUXOBAHHS € JIIOJACHKI BTPATH Y
30H1 BIICHKOBOTO KOH(IIIKTY, OCKUTBKH THHYTh B OCHOBHOMY ITFOJIH,
SIKi MaJI ciM’1 Ta BUXOBYBAJIH JITEH.
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Cutyanist i3 NOpYUIEHHSIM KOHCTHTYLIWHMX TpaB JiTeld Ha
Cxoxi YkpaiHu 3yMOBITIO€ HEOOXiJHICTh YOCKOHAIEHHS 3aKOHO/a-
BUOTO 3a0e3MedeHHs 3aXUCTy npaB AUTUHHU. ChOTOHI MiF04i HOPMH
3aKOHO/IaBYMX aKTiB HE B MOBHIiil Mipi BIAMOBINAIOTh 3aXHCTy TpaB
IUTHHE B yMoBax 30poiiHoro koH(iikty. [loTpebye 3MmiH 3akoH
VYxpainu «I[Ipo 0XopoHy AMTHHCTBa» MO0 AiTel, KOTpi MaloTh Mpa-
BO Ha OCOOJIMBUH 3aXHCT 1 IOIOMOTY 3 OOKY JIepKaBH.

Crin BU3HATH, IO MOPYIICHHS MPaB JUTHHHU HA KHUTTS, 0XO-
POHY 3II0pOB’si, OCBITY, CiIMel{HEe BHXOBaHHsI, 3aXHCT Bi yciX (opm
HACWJIJISl Ta BTSATHEHHS Yy BO€HHI il 1 30poiHi kKoH(]IiKTH, BHOOPY
MICIISl TIPO’KMBAHHS TOIIO MaTUMe HETaTHWBHI HACIHIIKHU ISl MalOyT-
HbOTO YKpaiHW, BIUTMBATHME Ha JeMorpadiuHy CHTyaIlito, 3arajiom
Ha COIIaJIbHO-TIONITHYHY CHUTYyaIlilo 1 TyXOBHHH KJIMaT B KpaiHi, a
TakoX il MDKHApOJHUH cTaTyc.

1. KynpssueBa O. M. KoHcTuTyliitHO-IpaBOBI OCHOBHM 3aXHCTy IpaB
JUTUHA B YKpaiHi: aBroped. Auc. Ha 3/100. HAyK. CTyNEHS KaHI. IOPHI.
Hayk: cmeil. 12.00.02 — koHcTUTYIliiiHEe MpaBO; MyHilMNaiIbHe mpaBo. K.,
2014. 21 c.

2. Maperayk O. M. TIpaBoBi 3acagm 3axHCTy COIIaJbHHUX KaTeropiit
IiTe y cydacHuUX yMmoBax. Taspiticokuil gichuk oceimu. 2017. Ne 1(57).
C. 131-138.
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[Ipobnema TpuuMH i yYMOB MPaBOMOPYIICHb € OJHIEI0 3

LEHTPaJIbHUX y IOPUIUYHIA HayIll, ajie J0 [bOr0 4Yacy BOHA HE
3HaWIUIa OJHO3HAYHOTrO BUpimieHHS. OmHI BUYEHI IijJ MPHUYUHAMH 1
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YMOBaMH{ MPaBONOPYIIEHh MAarOTh Ha yBa3l SKiCh HEraTHUBHI 0OcTa-
BUHH CYCHIJILHOTO XUTTA. [Ipu IbOMY OJTHUM i THM CaMUM OOCTaBH-
HaM pi3Hi aBTOpY HA/Ial0Th HEOJHAKOBOTO 3HAYECHHSI.

o * moTpiOHO PO3yMITH IIiJT MPUYNHAMHE TPABOTIOPYIICHHS?
[paBomopyiieHHs, sIK 1 Oyb-SKHiA IHITUI aKT COIiaJbHOT TIOBE/IiH-
KM, HE BHHUKAaE camo 1o co0i, mo3a JoAnHOoW. BoHO 3aBkau Mae
CBOTO MaTepiaJIbHOTO HOCIS — 0CO0Y, KOTpa BiA3HAYAETHCS CBiIOMOIO
aKTHBHICTIO 1 CBOOOA0I0 BUOOPY BapiaHTa MOBENIHKH. [ erenb mucas:
K110 JF0TMHA TTOCUIIAETHCS HA T€, 1110 3 ICTUHHOI IOpOTrH ii 30miu
00CTaBWHU, CIIOKYCH Ta iH., TO IIMM BOHA XO4Y€ HEMOB YCYHYTH Bij
cebe BUMHOK, ajie TUM CaMUM JIHIIE MPUHIDKYE ceOe 10 HEeBiTbHOI
ICTOTH — ICTOTH MPHUPOAHM, TOAI K HAcHpaBi ii BYMHOK € 3aBKIM ii
BJIACHMM BYMHKOM, a HE BUMHKOM KOI'OCh 1HIIIOT'O, TOOTO HE HACIiJI-
KOM OyAbh-40T0 11034 Mi€I0 JTFOAUHOI0» [1].

VY cyyacHuX ymoBax HE0OXimHO, 00 MpaBOBI HOPMH MPO MO-
MepeKEHHS MPaBOMOPYILIEeHb, 30KpeMa 1 aaMiHICTpaTHBHUX, OYiH
30Cepe/HKeHI B OKPEMOMY HOPMATHBHOMY akTi (3aKkoHi YKpaiHu
«[Ipo mpodinakTuKy npaBonopyuieHb»), a B MOJAIBIIOMY — BHiJIE-
Hi B OKpeMy Taily3b IpaBa 3 METOI 3a0e3Me4eHHS MONepeKeHHs
MpaBoIopymieHs [2, c. 40—41].

B VYxpaini, He3Bakaroun Ha 3pOCTaHHS IMPABOIOPYIIIEHb, HEMAE
€IMHOI CHCTEMH OpraHiB, IO 3AIHCHIOIOTH TPOQIIAKTHYHY AiSUTBHICTS,
a TaKOXK €IMHOTO 3aKOHY, IO PETYJIIO€ TisUTBHICTh 3 MPO(LTAKTHKH
aIMIHICTPaTUBHUX MPOCTYIKIB. CHOTOMHI MPO]ITaKTHYHA HisTBHICTH
3IIACHIOETHCS] XAOTUYHO Ta Y MiHIMAJIEHO MOYKITIBOMY PEKUMI.

Came tomy K. JI. byraituyk mpononye npuiiHsatu 0a30BHii 3a-
koH «[Ipo ocHOBH nepxaBHOI cucTemMu TPOQITAKTHKH agMiHiCTpa-
TUBHUX MPOCTYTIKiBY», BiIMTOBIHO /10 SKOTO HAIaNi MOTJIH O mpuiiMa-
THCS BIAMOBITHI 3aKOHU 32 OKPEMHMH HaIpsiMaM¥ MpoQinaKTUIHOT
TISUTBHOCTI, a TAaKOXK Ha PI3HUX PIBHAX: JIEPKaBHOMY, pEriOHAIBHO-
My, MicrieBoMy [3, c. 16].

e oguu mocmignuk i€l npodiemu B. A. Komapos Harosio-
1Iye Ha HeoOXiTHOCTI MPUUHSTTS €JMHOTO HOPMATUBHOIO aKTa, SIKUi
perymoBaB 0M TpoQiTaKTHKY MPaBOMOPYIIEHs Yy KpaiHi — 3aKOHY
VYxpainu «IIpo mpodinakTuky npaBonopyiieHs B YKpaini». Bin mae
nepeadadaT 3aranbHi 3acaad Jii 3aKOHY, TEPMIHHM Ta BU3HAYCHHS,
SIKI OKPECIIIOIOTh IIE€BHI SIBUIIA Ta BUKOPUCTOBYIOTHCS yYaCHUKAMHU
1i€l TISUTPHOCTI; YiTKO BH3HAYATH AEP KaBHI MPIOPUTETH IIi€l poOOTH
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y BUTJISIAI MPUHIUIIB, HAIPSAMKIB, POpM, METO/IiB; BU3HAYATH KOJIO
YUYaCHHUKIB i€l AiSIIBHOCTI, IX MPaBOBHI CTaTyc, cepy AisUTbHOCTI,
nependadaTH KOMITEHCAIliHI MEXaHI3MHU 3a y4acTh y Mii poOoTi
TpOMaJIsH, OpTaHi3aiii, BUKOPUCTAHHS HUMH TIEBHOTO OOJIaTHAHHS,
PO3pOOHTH CHUCTEMY CTpaxyBaHHS Ha BUIIAJIOK, SKIIO BOHU 3a3HAIOTh
30UTKIB a00 IIKOJM IMiJ Yac BUKOHAHHS MEBHUX JiH, MOB’SI3aHUX i3
MPO(DITAKTUYHOIO MiSITBHICTIO Tomo. HacTymHuM Kpokom Oyne pos-
poOJIeHHS MeXaHi3My peaisailii 3akoHy. baxkano, 100 e Oyia abo
IMocranoBa KabGinery MinicTpiB Ykpainu, abo iHIINH AOKyMEHT
ypsIy, SKAA PETJIaMEHTY€ MisUTbHICTh YY9aCHUKIB MPOMITaKTUIHOT
TSUTBHOCTI Ta MEXaHI3MH 11 3a0e3MeYeHHs Y KOHKPETHIIIOMY BUTJISI-
ai[4,c. 210-211].

Bognowac SI. M. KBiTka npornioHye po3poOHUTH i IpUHHATH 3a-
KoH Ykpainu «IIpo ocHOBH cuctemu podinakTUKH O€3I0TISTHOCTI
1 TIpaBOIOPYIIEHb HETIOBHOIITHIX B YKpaiHi», B SIKOMY, BiAMOBITHO
no Koncrurynii Ykpainu Ta MiXKHapOJHHX NPaBOBHX aKTiB, BU3HA-
YUTH CHCTEMY JIEp)KaBHUX OpPraHiB, SKi OepyTh y4yacTp y IoIepe-
JOKEHHI O€3I0TIISIHOCTI Ta MpaBOMOPYIIEHb HETMOBHOMITHIX Ta Bpe-
TYJIOBAaTH JiSUTLHICTH JCpKaBHHUX 1 HeJep)KaBHUX OpraHiB, YCTaHOB,
00’eTHaHb 1 opraHi3arliil y miif ramysi. ¥ HbOMY MMOBHUHHI OyTH YiTKO
BHU3HAYEHI OPTaHU 1 YCTAHOBH CHCTEMH MPOITaKTHKN O€310TIISAHO-
CTi Ta MPaBOMOPYIICHb HEMOBHOJITHIX, a TaKOX C(HOPMYJIbOBaHI
OCHOBHI HampsiMu X mistmeHOCTI [5, c. 183—184].

[lincymMoByOUM BHKIIJIeHE, MOKEMO 3a3HAYNTH, 110 HEOOXi/-
HO IPUMHSATH €IMHUN HOPMATHBHO-IIPABOBUI aKT — 3aKOH YKpaiHU
«[Ipo mpodinakTuky npaBonopyueHb B YKpaiHi», KUl MiCTHB O1
3arajbHi HaNpsSMKH, (GOPMH, METOAM MPOMITAKTHIHOI isSTBHOCTI,
BH3HA4YaB OW KOJIO YYaCHHUKIB IIi€i MisIIBHOCTI, X MPaBOBUH CTaTyc,
cdepy AISUTBHOCTI, KpUTEPii OLIHKK e(EeKTUBHOCTI POOOTH.

Byap-axi 3Ha4HI cipoOu BUPIMINUTH MPOOIEMY pPOCTY TIPaBO-
MOpyIIeHb y KpaiHi 3a1eaTh BijJ O1IbI MacmTabHUX 3MiH B €KOHO-
Milli, TOJITHIII 1 CYCITIIBCTBI.

[NonepemkeHHs aAMiHICTPATUBHHUX TMPABOMOPYIIEHb, SIKi BYH-
HIOIOTHCSI HETIOBHOJIITHIMH, € TYMaHHUM, JIIEBUM Ta HaWOUTHII edek-
TUBHUM 3aC000M (CIOCOOOM) CKOPOUYEHHSI KUJIbKOCTI afMiHiCTpaTHB-
HOT JICNIIKTHOCTI, OCKUIbKY BOHO TIOB’SI3aHE 3 TAKUMH 3aX0J[aMHU 3 OOKY
JepKaBH 1 CYCIJIbCTBA, SIKI CIIPSAMOBaHI HE JIMINE HAa BUSBICHHS i
YCYHEHHS IIPUYMH Ta YMOB, 110 CHPHUSIOTH IPaBONOPYLIEHHSIM, a i Ha
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yTPUMYBaHHSI HEHOBHOJITHBOTO Bijl X BUMHEHHS, NPUIMHEHHS TIpa-
BOMOPYILIEHh Ta MPUTATHEHHS 1X JIO BiAMOBiAanbHOCTI. OaHAK s
TOro, MO0 TOMepeHKEHHSI TPaBOMOPYIIEHs Cepel HEMOBHOJITHIX
Oyno eheKTUBHIM, HEOOXITHO CIIPAMYBATH 3yCHILIS BCHOTO CYCITUTBC-
TBa Ha 3a0e3MeueHHs] FApMOHIKHHOTO PO3BHUTKY MiAJITKIB, 3 OIHOTO
00Ky, Ta TIpH TOBa3i A0 iX 0COOUCTOCTI, 3 Apyroro. Jlume cycninbeT-
BO, sIK€ IIAHY€ CBOIX iTeH, CHPOMOKHE HABYUTH X 3 TIOBAaro0 CTaBH-
THUCS 10 BAKOHAHHS BCTAHOBJICHUX HUM IPABHJI ITOBEIIHKH.
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A. I T'oosk,

KaHOuoam opuoudHUx HayK, 0oyeHm,
Odoyenm rkageopu
AOMIHICMPAMUBHO-NPABOBUX OUCYUNIITH
gaxyrememy Ne 6

JIb8i8cbK020 Oepaicadroeo yrigepcumeny
BHYMPIWHIX CNPA6

KOHCTUTYLIMHO-IIPABOBI 3ACAIA
3AXHCTY IIPAB CIIO’KUBAYIB

Poznin II Koncturymii Ykpainu, skuii € HaHOTBIINM 32 KiJlb-

KicTIO cTaTel cepen ycix po3aiiaie OCHOBHOTO 3aKOHY HAIIOl AepiKa-
BH, Mae Ha3By «lIpaBa, cB0OOnM Ta OOOB’SI3KM JIOJUHH 1 TpPOMas-
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HuHay» [1]. Came B HbOMY 3aKpiIuieHi Taki (yHIaMeHTaIbHI A KO-
JKHOI JIFOJIMHU TpaBa Ta CBOOOJMU SIK MpaBO Ha XUTTA (ctarts 27),
BUTEHUI PO3BUTOK CBO€I ocobmcTocTi (cTarTs 23), mpaBo Ha MOBary
IO CBOET TiMHOCTI (cTaTTs 28), TpaBo HA CBOOOAY Ta OCOOMCTY HENO-
TOpKaHIcTh (cTaTTs 29), MpaBo Ha CBOOOY AYMKH i CIIOBA, HA BibHE
BUPaXEHHS CBOIX MOMISIIB 1 MepekoHaHb (ctarts 34), Ha cBOOOIY
CBITOTJISITY 1 BipocTioBiaHHA (cTaTTs 35) TOMIO.

OCHOBOIO KOHCTUTYLIHHO-TIPaBOBMX 3acaj 3axHCTy MpaB
cnoxkuBaviB € crarts 42 KoHcruryuii YkpaiHu, B yacTWHI TpeTii
SIKOI 3a3Ha4Y€HO, 110 JAeprKaBa 3aXMUILAE IpaBa CIIOKUBaUiB, 3I1HCHIOE
KOHTPOJIb 32 AKICTIO 1 0€3MeYHICTIO MPOAYKIIii Ta YCiX BUIIB OCHYT i
poOIT, CIIpHUSIE TisSUTBHOCTI IPOMaJICBKHX OpraHi3alliid CrioKUBaYiB.

3a3HadyeHa KOHCTHUTYI[IHHA HOpMa BimoOpakae ITOJIOKEHHS
myHKTY 2 Pesomromii I'enepanpaoi Acam6nei OOH «KepiBai npuH-
LU JIJISL 3aXUCTY IHTEPECiB CIOKUBaviBy» Bix 9 kBiTHS 1985 poky
Ne 39/248, BiAMoOBiTHO 70 SKOTO YPSIU MOBUHHI PO3POOIISTH, YKPIIl-
JIOBAaTH a00 TIPOJIOBKYBATH aKTHUBHY TONITHKY 3aXHCTY IHTEpECiB
CTHOKMBAYiB 3 ypaxyBaHHSM BUKJIAJCHUX HU)KYE KEPIBHUX MPHHIHU-
miB. [Ipy pbOMy KOKEH ypsii TOBUHEH BU3HAUUTH CBOi BJIAacHi mep-
IIOYeproBi 3aBIaHHs y cepi 3aXUCTy IHTEPECIB CITOKMBAYIB BiAIO-
BiJIHO JI0 €KOHOMIYHHUX 1 COI[iaJIbHUX yMOB KpaiHW 1 moTped CBOTO
HACEJICHHS, 4 TAKOX 3 YpaxyBaHHSM BUTPAT 1 mepeBar 3/1iiCHIOBAaHUX
3axoniB. Li kepiBHI MPUHIMIH CIIPSIMOBaHI Ha 3a7[0BOJIEHHS] HACTY-
MTHUX 3aKOHHUX TIOTPE0: 3aXKCT CIIOKMBAYIB BiJl IKOAM iX 3/I0POB IO
Ta Oe3relll; CIPUSHHSI CKOHOMIYHUM iHTepecaM CII0KHBAYIB 1 3aXUCT
UX IHTEpeCiB; JOCTYIl CIIOXHBA4iB 0 BIAMOBIAHOI iH(pOpMAIiI,
HEOOXIi/THOT JUIT KOMITETEHTHOTO BHOOPY BIATIOBITHO 110 iHAMBImTya-
JHFHUX 3aIUTIB 1 MOTPed; MPOCBiTa CIIOKUBAYiB; HASBHICTh €()EKTHB-
HUX TPOLEYp PO3MIISAY CKapr CHOXKHMBadiB; cBOOOIA CTBOPIOBATH
CHOKUBYI Ta 1HIII BiJMOBiIHI Tpyny abo opraHizarii, i MOXIJIUBICTh
JUTST TAKUX OpTaHi3aiiidl BUCIOBIIOBATH CBOIO TOYKY 30py B MpOIleci
MPUAHSTTS pillleHb, K1 3a4inalTh IXHi iHTEpecH [2].

Uactuna 3 crarti 42 KoHCTUTYIT JEeTalli3y€eThCcsl B HOpMax
3axony Ykpainu «IIpo 3axucT mpaB CHOXUBadiB» SKHiA, X04a 1 MPH-
HasaTHi mwe B 1991 poni — 3a 4Tk pokiB 10 npuitHATTSE KoHcTuTy-
1ii, peryJroe BiIHOCHHU MK CITIOKMBa4YaMH TOBapiB, poOiT i mocayr
Ta BUPOOHUKAMH 1 IMPOIABISIMU TOBapiB, BUKOHABIISIMH pOOIT 1 Hama-
BadaMH MOCTYT Pi3HUX (OPM BIACHOCTI, BCTAHOBITIOE TIPaBa CIOXKH-
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BayiB, a TAKOXXK BU3HAYAE MEXaHI3M X 3aXHCTy Ta OCHOBH peajizaiii
JICp’KaBHOI MOJIITUKH Y cepi 3aXUCTY MPaB CIOXKUBadiB (mpeaMOyia
3akony Ykpainu «lIpo 3axuct mpaB croxxuBadi» [3]). 3a qBaAIATH
CIM POKIB BiJl CBOTO IPUHHATTSA 3aKOH Ji€ BXKE B TPETIH peaaKiiii.

Cnizg 3a3HaunTH, 1110 0co0MBICTIO 3akoHy Ykpainu «[Ipo 3a-
XHCT TIPaB CHOKUBaviB» € T€, 0 B HhOMY HE BHU3HAYCHI MEXi HOro
nii. BigmoBigHe po3’sicHEeHHS 3 1[boTo TpuBOAY Hanas Ilimenym Bep-
xoBHoro Cyny Ykpainu y cBoiii [Tocranosi Bin 12 xBiTHs 1996 poky
Ne 5 «[1Ipo mpakTHKy pO3TJsay IUBUIBHHUX CIPaB 3a MO30BaMH PO
3aXUCT TPaB CIIOKUBAUiB». 30KpeMa, BiAMOBiAHO A0 mMyHKTY 2 [lo-
CTaHOBH, OCKIIbKH 3aKOH He BU3HAYa€ MEBHUX MEX CBO€I 1ii, cynam
CJILJT MaTH Ha yBas3i, 1[0 JI0 BiTHOCHH, SIKi HUM PETYJIIOIOTHCS, Haje-
XKaTh, 30KpeMa, Ti, 0 BHHUKAIOTH i3 JOTOBOPIB KYHiBIi-IIPOAAKY,
MaiHOBOTO HaiiMy (B TOMY YHWCIi HaiMy (OpeHAM) JKWJIOTO MPHUMi-
IICHHS — B YaCTUHI BIJIHOCHH MK HaiiMaueM (OpeHaapeM) i HaliMo-
naBieM (OpeHJ0JaBIeM), SIKUM OJHOYACHO € BHKOHABIIEM KOMYHa-
JFHUX TOCIYT 1 MOCIYT 10 PEMOHTY JKUTJIOBOTO (DOHIY Ta iHXEHep-
HOro oOjagHaHHs), MOOYTOBOrO MpOKAaTy, 0e30IIaTHOrO KOPHUCTY-
BaHHs MaifHOM, MiAPSay (B TOMY YMCIi TOOYTOBOI'O 3aMOBJICHHS UM
a0OHEMEHTHOTO OOCIYrOBYBaHHS), HOPYIEHHS, TEPEBE3CHHS TPOMa-
ISTH Ta 1X BaHTaXy, KOMICii, CXOBY, CTpaxyBaHHS, i3 JOTOBOPIB MPO
Ha/jaHHS (DIHAHCOBO-KPEOUTHUX TOCIYT IS 33J0BOJICHHS BIIACHHUX
moOyToBUX MOTPeO rpomMansH (y TOMY YHCITI PO HaJaHHS KPEIUTIB,
BIIKPUTTS i1 BeleHHS paxyHKiB, IPOBEACHHS PO3PAaXyHKOBHX Ollepa-
Ui, npuiiMaHHs 1 30epiraHHs IIHHUX TanepiB, HaJaHHS KOHCYJbTa-
HIHHUX TOCyT). BiHOCHHM, 1010 3aXUCTY IMpaB CIOKUBAYIB MO-
KYTh BUHWUKATH TaKOX 3 aKTiB 3aKOHOJABCTBA a00 3 IHIINX yroJ, SKi
He cyrepeyaTh 3aKoHy [4].

Ha Bukonanns Pesomnrornii ['enepanbroi AcambOiei OOH «Ke-
PiBHI MIPUHIINTIN 7Sl 3aXHUCTy IHTEPECIB CIIOXKHMBAdiB» YKpaiHa po3-
po0IIsie, YKPIIUTIOE Ta MPOJOBKYE aKTHUBHY IONITHKY 3aXUCTY iHTe-
peciB CIOKUBAUiB 3 ypaxyBaHHSIM BUKJIAJCHUX KEPIBHUX MPHHIIU-
niB. Tak, posnopsypkeHHsiM KaOinety MinicTpiB VYKpaiHu Bif
27 rpynus 2017 poky Ne 983-p 3arBepmkeno [lman 3axoxis 3 peadi-
3anii KoHuenmii gep:kaBHOT MOJITHKH y cepi 3aXHUCTy MpaB CIIOKH-
BauiB Ha mepioa 10 2020 poky, SIKUI CKIAAAETHCS 3 YOTUPHOX OCHO-
BHUX HAIpsIMKIB: YZOCKOHQJIECHHS 3aKOHOJABCTBA Yy cdepi 3axucty
[IPaB CIIO’KMBAUiB; PO3BUTOK B3a€EMOJII MK Jep>KaBHUMU OpraHaMH,
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OpraHaMy MICIIEBOTO CaMOBPSIyBaHHS, TPOMAJCHKUMHU 00’ €JIHAH-
HSMHU CIIOXKUBA4iB, IMpeJICTAaBHUKAMU Oi3Hecy; iH(opmarlliiiHa mij-
TpUMKA CIIO’KHMBAYiB; OCBITHI Ta MPOCBITHI IPOTPaMHU 3 TTUTAHb 3aXH-
CTY TIpaB CIIOKMBadiB [5].

Taxox HeoOXiHO 3BepHYTH yBary Ha cTBopeHHs B 2014 pomi
HepxaBHoi ciyx0u YkpaiHu 3 nuTaHb 0€3MEYHOCTI XapuoBUX MPO-
IOYKTIB Ta 3aXWCTY CIIOXHBA4YiB — IIEHTPAIBHOTO OpraHy BHKOHABYOL
BJIQJI, JIISUIBHICTD SIKOTO CHPSMOBYEThCS 1 KoOpauHyeThcsi KabiHe-
ToM MiHicTpiB Ykpainu uepe3 MiHicTpa arpapHOi MOJITHKH Ta MPO-
JIOBOJIbCTBA Ta SKHHA peati3ye AepKaBHY MOJITHKY y Tally3i BEeTepH-
HapHOI MEIWIMHH, chepax OE3MEUHOCTI Ta OKPEeMHX ITOKa3HUKIB
SIKOCTI XapuoOBUX TPOJAYKTIB, KapaHTHUHY Ta 3aXHCTy POCJIHH, 1JIeH-
trdikamii Ta peecTparii TBapruH, CaHITAPHOTO 3aKOHOJABCTBA, TTOTIE-
pPeLKEHHS Ta 3MEHIIICHHS BXKMBaHHS TIOTIOHOBHX BHPOOIB Ta iX IIKi-
JUIMBOTO BILTUBY Ha 3JIOPOB’Sl HACEJICHHS, METPOJIOTTYHOTO HArJIsy,
PUHKOBOTO HArJIsily B Mekax cepu CBO€EI BiJMOBINAIBHOCTI, Jep-
YKaBHOTO KOHTPOIIO 32 JOAEPKAHHSAM 3aKOHOJABCTBA TIPO 3aXHUCT
MpaB CIOXUBAYiB 1 pekiaMy B 1iKd cepi i T.1. [6]. 3a3HaueHa CyxK-
0a yTBOpEeHa NUIAXOM peopranizaiii [lep»aBHOi BeTepuHApHOI Ta
(hitocaniTapHOI CITy’K0HM Ta IpreTHAHHS 0 Hel JlepkaBHOT iHCTIEKIIil
3 TUTaHb 3aXHUCTy TIpaB cCHokwBawiB 1 JleprkaBHOi caHiTapHO-
eIieMIOJIOTIYHOI CIYy»KOH [7] Ta akyMyIIlo€ B c001, sIK MM 0auyuMo,
HAJ3BUYAIHO BEJHMKI MOBHOBaKeHHS. CTBOPEHHS OpraHy 3 TaKHMMH
TTOBHOBXEHHIMH Ma€, 0€3yMOBHO, TIO3UTHBHO BiOUTHCS Ha 3aXUC-
Ti IpaB CIIOKHUBAYiB.

OTxe, Ha CHOTOMHIIIHIA A€Hh MOXHA 3 BICBHEHICTIO CTBEp-
JUKYBATH TIPO Te, IO B YKpaiHi CTBOPEHI yCi YMOBH IS peaiizariil
TpoOMaJisTHaMH CBOTO KOHCTHUTYIIIHOTO IpaBa Ha 3aXUCT cebe K
CIIOXKMBAYiB — I IIbOIO € SIK BIAIOBIAHA 3aKOHOAaBYa 0a3a, Tak i
BIJIMOBITHAN TIEHTPAIILHUN OpraH BHUKOHABUOi BIAJH, /IO 3aBIaHb
SIKOTO HAJISKUTH 3MIACHEHHS EeP>KaBHOTO KOHTPOIIO 3a JTOJIep KaH-
HSIM 3aKOHO/JIAaBCTBA TIPO 3aXUCT IPaB CII0KUBAYIB.
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I'enepanproi AcamOmei OOH Bim 9 kit 1985 p. Ne39. URL:
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A. I T'oosk,

KAHOUOam 10puOUYHUX HAYK, OOYeHM,
Odoyenm xkageopu
AOMIHICIPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIbgi6Ccbi020 Oeparcasnozo yHisepcumemy
6HYMPIUWHIX CNPAs

A. B. Jlyyuxis,

3000y6au euwoi oceimu gaxyivbmemy Ne 6
JIbgi6cvi020 Oeparcasnozo yuisepcumemy
BHYMPIWHIX CNPaAs

KOHCTUTYUIOHAJII3M:
®LIOCOP®CHKO-ICTOPUYHU
TA ITOJIITUKO-IIPABOBUI ACIIEKTH

CIOBO «KOHCTHUTYIlis», 03 TepeOiIbIICHHS, HAJICKUTh JI0
TpyNy HalJaBHIIINX IOPUAMYHUX TEPMiHIB, BIIOMHUX CHOTOIHI Mpa-
BO3HABCTBY. oMY moHaz /1B THcsaui pokiB. MIMOBipHO, 1m0, BHXOS-
YU caMe 13 MEePBUHHOTO €THMOJIOTIYHOTO PO3YMIHHS JaHOTO CIIOBA
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(«ycTpiii», «BCTAaHOBJIEHHS»), JAaHUW TEPMiH CIIOYATKY, BIAcHe, i
MOSIBUBCS SIK MOHATTSI MOJITUKO-IIPABOBOI'O XapaKTepy, a BxkKe Mi3Hi-
me OyB 3alO3W4YeHH O TEPMIHOJOTiYHOTO amapary (isioorii Ta
3o0so0rii. ICHye NpUIyIIeHHS, IO IMOMITOBXOM JUIS BUKOPHCTaHHS
ClIoBa «constitutio» sk HOPMAaTUBHO-TIPABOBOTO TEPMiHa MEPBHHHO
MOCTY)KUJIO BXKMBAaHHA SIK 3aroJIOBKOBOTO (Ha TMOYATKY TEKCTY) B
odimiitanx mokymentax CTapomaBHbOrO PuMy clioBOCTONy4eHHS
«Rem Publicum Constituere...», mo OyKBaJIbHO 03Ha4Yae — «PuUMChb-
KUl Hapo BCTaHOBIIOEN [1, . §8].

KoncTHTyITi0HAMI3M SIK TIONITHKO-TIPaBOBa KAaTETOPis Ta JOKTPH-
HalTbHE BYCHHS 3 SBIETHCS, BIATIOBIAHO, TICTsI BUHUKHEHHS U yTBEp-
JDKeHHST KOHCTUTYIIT JiepKaBU B Cy4aCHOMY PO3yMiHHI JIJaHOTO TepMi-
Ha. BiH € HEpO3pWBHUM 1 MPSIMO TIOXiTTHUM BiJl KOHCTUTYIIIi JAEPKaBH.
Koncturytionanisamy B YKpaiHi € HEBiI €MHUM €JIeMEHTOM CY4acHOI
MpaBoBOi KyJbTYpH, BiH HAJEKHUTh A0 THUX (PyHAaMEHTAIBHHUX IliH-
HOCTEH, 5IKi JTIOJICTBO YIOCKOHAIOE TIPOTATOM BCi€l OO iCTOPIi.

VY cydacHiil MOJITUKO-TIPABOBIN JIITEPATypi BUKOPHCTOBYIOTHCS
Pi3HI MiAXOM IO BU3HAUCHHS KOHCTHUTYIIOHAI3MY, OCKUTBKH XX CTO-
JTTA 3 HOro MaclTaOHUMH COLIAITBEHO-NOMITHYHAMH TOTPSCIHHAMH,
(opMyBaHHSIM 3araJbHOJIOICEKHX IIHHOCTEH, TIOSBOIO Ta 3POCTAHHAM
PO MDKHAPOAHUX CTaHAAPTIB MpaB JIIOAWHY Ta TPOMaJsTHUHA Haaio
CydacHii KOHCTUTYLIHHIN JOKTPHHI HOBOI CIpSIMOBaHOCTi [2, ¢. 171].

Y  ¢inocodchKO-iICTOPHYHOMY acleKTi KOHCTUTYIIIOHAJI3M
PO3IIISIAETHCS K BUSHHS PO KOHCTHUTYIIIIO, BKIFOYAIOYH MEPEIKO-
HCTUTYIIHHI i1e1 00’KEeCTBEHHOT0, IPUPOHOTO MPaBa, JOTOBIPHOTO
MOXOJKEHHSI JIepKaBH, BUCHHsI MPO TUTYTOKPATilo, TUPaHilo, JeCro-
Tif0, AeMOKparTiro Tomo. [Ipu boMy, KOHCTUTYIIIOHATI3M SIK «BUEH-
HS TIPO KOHCTHUTYIIIO» PO3TIIAIAETHCA 3 ABOX TO3WINNA — IIMPOKOI i
BY3bKOi. Y IIMPOKOMY TIIaHI KOHCTHTYILIOHAJi3M EBOJIOIIOHYE,
MMOYMHAIOYH BiJl MidororivHnx (GopMm cBiTOOAYEHHS — IMMaparoIiTo-
morii IV-III Tuc. mo H.e.... 10 pamioHATBHO-IOTIYHUX (OopM MHC-
JIeHHs1, TOOTO 10 03HAK TEOPETHUYHOTO 3HAHHS, BUHUKHEHHS MOJITH-
KO-TIPaBOBOi HAyKH. Y BY3bKOMY pPO3YMiHHI KOHCTHTYIIOHANi3M
TPAKTY€EThCS SIK KOMIUIEKC IMOJIITUKO-TIPABOBUAX i€l 1 MPaKTHKH
nepxkaBHoro OyaiBauuTBa Oypikyasii XVII-XVIII cr., sixka opieHTy-
Bajiacsl Ha CTBOPEHHS IHCTUTYLIHHO-TIPABOBUX YMOB (DYHKI[IOHYBaH-
HS JIepiKaB, y SIKHX 3a0e3nedyBaniocss 0 HapoJOBIAIIA, BEPXOBEHCT-
BO TIpaBa Ta OIMPOKi Mpasa i ceodou moauaH [ 3, c. 5].
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KoHcTuTymioHaniaMm SIK MOJITUKO-TIPaBOBa KaTEropis, sIK MU BKe
3a3HavaIy, 3’ ABISETHCS TiC/Isl BAHUKHEHHSI 1 YTBEPPKEHHS KOHCTUTYIIIT
nep>kaBu. Y TONITHYHOMY KOHTEKCTI BUTPHMAHO BH3HAYEHHS YKpaiH-
CHKOTO KOHCTHUTYIIIOHAII3MY SIK «CKapOHHII HAI[IOHAIBHOI 1IeHHO T10-
JITUYHOL AYMKH 1 JIep»KaBHO-NIPABOBOI MPAKTHKH, sIKa CTBOPIOBAJIACH HA
CBITOBOMY JIOCBiJll BITYM3HSHUMH MHCIUTEISIMH 1 JisT4aMU BIPOIOBK
CTOJIITH 1 CIPSIMOBAaHA HA KOHCTHTYIIHHY perJaMeHTaIliio Jep:KaBHOTO
YCTPOIO, TOJIITHIHOTO PEXKUMY, IPaB 1 CBOOOJ JIFOJIUHHU, B3a€MOBIJTHO-
CHH 0COOH, TPOMaJIsH, CYCIIILCTBA 1 iepkaBuy [4, ¢. 498].

B. M. lllanoBas, mocmipKy09d mpodieMy Cy4acHOTO KOHCTHUTY-
ioHaNi3My, Y cBOil QpyHIameHTanbHIN npamni «CydacHUA KOHCTHTYIII-
OHaJIi3M», KOHCTaTy€e MOMKJIMBOCTI HOTO pi3HMX iHTEpHpeTalliil, a came:
«KOHCTHTYIIIOHAJI3M — IIe, TIepeIyCiM, TMOJITHKO-TIPABOBA 1I€0JIOTis,
IHTeIIeKTyasbHI y3aralbHEeHHS, IPUTaAMaHHI IIEBHOMY €TaIly iCTOPHYIHO-
T'O PO3BUTKY». BogHOUAC, KOHCTHTYIIIOHAIII3M HEPIJIKO CIIPUIAMAIOTH SIK
CYCHIJIBHO-TIOJIITUYHUH PyX, CIIPSIMOBAHUN Ha peasi3allito BiOBIIHNX
imeit. KpiM TOro, KOHCTUTYITIOHATI3M TaKOXK PO3TIBIAAIOTH SK JepiKaBHE
MPaBJiHHS Y IIMPOKOMY CEHCI (YIpaBIiHHS AEPKaBHUMH CIIPAaBaMH),
oOMesxeHe 3a 3MICTOM KOHCTUTYIII. HapeTi, KOHCTUTYLiOHAi3M 1HOA1
OTOTOXKHIOIOTB 3 TIPAKTUKOIO KOHCTUTYIIHHOTO PETYIIIOBAHHS CYCIiIb-
HUX BigHOCHH [5, c. 17].

Curiz 3BepHYTH OCOOJIMBY YBary Ha Te, 1[0 KOHCTHTYIIOHATI3M
SIK OJTMH 3 (DaKTOPIB MPOIECY KOHCTUTYIIHHOTO PETyIIOBAaHHS CYCITi-
JTHFHUX BIAHOCHH — Il HE CTIBKK (POPMAIBHO 3aKpiluieHa CHCTEMa
IOPUIIMYHUX HOPM, CKIJIBKH JIi€BUH Ta e)eKTHBHUI MeXaHi3M 3a0e3-
TIEYEHHsI YCITIIIHOTO CYCHUILHOTO PO3BUTKY.

Ha cydacHoMy etami ¢opmyBaHHS KOHCTHTYIIIOHANI3My B
YkpaiHi BU3Ha4al0Th HACTYIHI HOTO TIpOoOIeMHu:

Mo-Tieplie, cyyacHa Jep:KaBOTBOpYA 1 IPaBOTBOpYA MPAKTHKA
Ykpainu aenami OUTBII TEPEKOHINBO 3aCBITYyE TPOOIEMY «PO3pH-
BY» MK OO’ €KTUBHHUM pIiBHEM DPO3BUTKY CYCIIJIFHUX BiJHOCHH i
TUMH TIPaBOBUMH HOpMaMH, SIKi MOKJIMKaHi iX BperyaboByBaTu. 3a-
KOHOJIaB4ya 0a3a YkpaiHu, 0COOJIMBO B CHOTOJHIIIHIX yMOBax pedo-
pMyBaHHS (PaKTHYHO YCiX raiy3ed TOCHoJaprOBaHHS, MOTpedye Mo-
cTifiHOTO BIOCKOHaNIeHHS. CTOCY€eThCS, 1Ie TakokK 1 unHHOI KoHCTH-
Tynii Ykpainuy,

[To-npyre, mporec KOHCTUTYLIHHOTO PETYIIIOBAHHS OYIb-IKHNX
CYCIUIBHHUX BITHOCHH HE MOKE 3/IIHCHIOBATHCS BUKJIFOYHO Ha OCHOBI
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MPUMYCOBO-PENPECUBHOI MOJENi, fKa, (PAKTUYHO, BKOpEHHJAcS B
JIepKaBHUIM MeXaHi3M 3a 4aciB PajgsHchkoro Coro3y i BiiIrOMiH SIKOT
9yTH TI0 CHOTOJHINIHIA J€Hb. ['0JOBHMM CTHUMYJIOM JOTPUMAaHHS
KOHCTHTYIII Ma€e CTaTH MoBara 70 Hel, He3arnepeyHe BU3HAHHS KOH-
CTUTYIIOHATI3MY SIK 0a3MCHOI I[IHHOCTI. A I1e¢ MOXHA JOCSTTHU JIUIIIC
PO3BUTKOM TPABOBOI KYJIBTYpPH Ta, BiJIOBIJHO, 3MiHOIO MPaBOBOI
CBIZIOMOCTI Cy9acHUX TPOMa/ISH.

1. Cremtok I1. b. OcHoBHM Teopii KOHCTUTYLIT Ta KOHCTHTYI[IOHAJI3MY.
YacTuHa nepiua: nocioH. juis cryn. JIpeiB: Acrpoinsibis, 2003. 232 c.
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A. B. I'puuiyx,

KaHouoam 1opuouyHUX Hayx,

doyenm xageopu
AOMIHICMPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIb8igcbK020 Oepoicagrno2o yHigepcumeny
BHYMPIWHIX CNPAs

KOHCTUTYIISA YKPATHA — OCHOBHE JIKEPEJIO
KOHCTUTYLIMHOI'O IIPABA. IOHATTS, CYTHICTh
TA 3AI'AJIBHA XAPAKTEPUCTHUKA

BaxnuBy ponb y cucTeMi JKepels mpaBa KOHCTUTYIIHHOTO
npaBa nocinae Koncruryiis Ykpainu sk OcHOBHUH 3aK0oH HAIIoi
nepkaBu. Sk Bimomo, YkpaiHa, po3BHBAIOUYM JOCBiJ 1HIIUX Aep-
*aB, BUOYJOBYE HalliOHAJIIbLHY CHUCTEMY JKEpels MpaBa Ha OCHOBI
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KOHCTUTYIII — OCHOBOIIOJIOXHOTO 3aKOHY, SIKHH 3aKpIILIIOE MOJTi-
THKO-TIPABOBI OCHOBHU B3a€MOBIJIHOCHH CYCHIJIbCTBA, JEPKaBU Ta
ocobu. YxBaimena BepxoBHoio Pagoro Ykpainm mie 28 dwepBHSA
1996 poxy Kouctutymis YKpaiHH BigNOBI/Ia€ TaKOMY CIPSIMY-
BaHHIO [1].

V ropunuuHiil mitepaTypi migkpecaroeTses, mo OcHoBHUi 3a-
KOH KpaiHU PO3TIISIIAETHCA 13 COIiaIbHOT, MOMITUYIHOI Ta FOPUIANIHOL
MO3UIIIH: 13 COIIAIBHOT — SIK MPOSIB TPOMAJICHKOI 3JIar0jH, BOJII BCIX
YIIeHIB YKPaiHCHKOTO CYCITIBCTBA, CBOEPIIHUI OTOBIp, IO CTBO-
pIO€ 3acaau AepKaBHOI CTAOITBHOCTI, PO3BUTKY 1 CTAHOBJIEHHS KOXK-
HOTO 1HAWBIJIA; i3 MONITHYHOT — SIK MIATPYHTS 3MIHCHEHHS JepKaBHOL
Bianu, il (QyHKUIOHYBaHHA 3TiTHO 3 NPUHIMIIOM MOAUTY €IHHOI
JepKaBHOI BJIAAM HA TUIKW; 13 IOPUAMYHOI — SIK HOPMAaTHBHO-
MPaBOBHH aKT, IO Ma€ BUIIY OPUANYHY CHIIy W 0Oe3mocepenHbo
pETyJIoe CYCHiIbHI BIAHOCHHHU B PIi3HHX cdepax >KUTTS JeprKaBH,
3aKPIIUIIOE MTiIBAJIMHU TIPAaBOBOI cuctemi [2, c. 11].

SIKIo K 3BEPHYTHCA 10 ICTOPil KOHCTUTYIIHHO-TIPaBOBOI 1Ty-
MKH, TO HE MOKHa He 3rajaatu jnedininito I'. Emineka, skuii nmucas,
0 KOHCTUTYIIiSI SIBJISIE COOO0I0 crienndiuHy CYKYIHICTh MPaBOIOJIO-
KEHb, SIKI 0OYMOBIIIOIOTH MisIIFHICTh BHUIIMX OPraHiB JEp)KaBH, I1O-
PSAIOK BiATIpaBIEHHS HUMH CBOiX (YHKIIH, iX B3aeMHI BiTHOCHHH 1
KOMIICTCHIII0, a TAaKOX MPUHIIMIIOBE MOJIOKEHHS I1HJMBIA IIOJI0
neprxaBHOI Biaau [5].

0. M. Tonuka — mpomoHye po3ymitu min KoHcTHTyIiEO
VYkpaiHu €IUHWUE HOPMATUBHO-TIPAaBOBHUH aKT, IO Mae€ 0cOOJMBi
IOPUIIMYHI BIIACTHBOCTI, Yepe3 SKUM YKpaiHChKUU Hapoj BHpaKae
CBOIO CYBEPEHHY BOJIIO, YTBEPKYE OCHOBHI IIPUHLMIN JEP>KaBHOTO
Ta CYCIUIBHOIO JIaay, BU3HAYA€ CHCTEMY 1 CTPYKTYpY Hep:KaBHOL
BJIQJIM Ta MICLIEBOTO CAaMOBPSIyBaHHS, MEXaHI3MHU peajtizallii Jiepixa-
BHO-BJIaJJHUX IIOBHOBaXEHb, OCHOBH IIPABOBOTO CTaTyCy, TEPUTOpia-
TBHUH yCTpit aepxasu [4, c. 12—-13].

Posyminns cyraocti Koncturynii Ykpaiau sik OcHoBHOTO 3a-
KOHy YKpaiHW, II0 Ma€ HaWBHUILY IOPHIMYHY CHIYy Ha TEpUTOPii
VYkpainu, BumuBae i3 3micty ii HopMm. 3a 3mictrom KoHctuTymii
VYkpainu B YKpaiHi BUBHAETHCH 1 Jli€ IPUHIIMIT BEPXOBEHCTBA MpPaBa.
[Tpu upomy, Koncturynis Ykpainu Mae HaliBUILYy FOPUANYHY CHITY.
3aKoHHM Ta iHIIII HOPMATUBHO-TIPABOBI aKTH MPUUMAIOTHCS HA OCHOBI
Koncturymii Ykpainu i noBuHHI BiamoBigaru i (ctT.8) [1].
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A. II. 3aenp 3a3Ha4ae, M0 NPUHITUI BEPXOBEHCTBA MpaBa 3Ha-
XOAMTH CBill POSIB 1 y BIACHUX PETYJSTHBHUX BIACTHBOCTSIX TpaBa,
y ToMy 9nci: 1) MiHIMabHINA TOCTATHOCTI MPaBOBOTO PETYITIOBAHHS
CYCIIBHHX BITHOCHH Ta BCE 3arajbHOCTI MpaBa; 2) mo3anapTiiHOCTI
npaBa, WOro BIHOCHIM CaMOCTIMHOCTI MIOJI0 TMOJITUYHUX CHJI Ta
JIe1/1e0JI0T130BaHOCTI; 3) BiIHOCHIN caMOCTIMHOCTI 11010 CYAOBOI Ta
BHKOHABYOI Biagy; 4) BepxoBeHCTBI KoHCTHTYIIIT Ta 3aKk0oHIB YKpai-
Hu [3, c. 15].

Sk OCHOBHE JpKEpesio KOHCTUTYILIHHOTO npaBa Ykpainu KoHeTr-
Tymist YKpainu Mae HU3KY XapakTepHux osHak. Ilo-mepre, Koncrury-
11is1 32 cBo€ro cyTHICTIO € OcHoBHMM 3akoHOM (lex fundamentales), 1o
BUPAXaE BOMIO YKPATHCHKOTO HAPOJY 1 Moji TUKY jepxkasu. [lo-mpyre,
3a 3micToM KoHctutywist Mae Bunty ropuauyny cuity. [lo-tpere, HopMu
Korcturytii — nie Hopmu mipsmoi xii. Tlo-uersepre, Koncrurytis mpu-
WMaeThCs 1 BBOAMUTHCS B JIIO BIJTIIOBITHO JIO MEpeA0ayueHOi 3aKOHOM
crieriaibpHoi nporeaypu. CrieniaisHa mpolenypa nepeadaucHa i o0
BHECEHHs 3MiH Ta JomoBHEHb N0 Korcrturymii Ykpainu. Ilo-m’sre,
YMHHE 3aKOHOJIABCTBO Tependadae CreliaibHUi MEXaHi3M IPaBOBOTO
3aXUCTy, TapanTyBanHs KoHctuTymii [6].

dopmansHO-FOpuAnYHI BiactuBocTi KoHcTuTytii Ykpainu —
e il O3HAaKU K OCHOBHOI'O HOPMAaTMBHO-IIPABOBOI'0 aKTa JIEPKaBH.
Jlo IMX BIACTUBOCTEH HaJIe)KATh TaKi O3HAKH.

1) Koncrurymist Ykpainu € OcHoBHEM 3aKOHOM JAepxaBu. Lle
o3Hauae, mo KoHcTutymis Ykpainu mocijgae HaWBUINY CXOIWHKY B
iepapxii HOpMaTHUBHO-TIPABOBUX AKTIB,

2) Konctutyiiiss YkpaiHu Mae HaWBHILY OPUAUYHY CHITY.
Haiisuma ropuanuna cuna Koncrutyiii Ykpainu 3akpimieHa y 4. 2
cT. 8 OcHOBHOro 3aKOHY Halloi AEp>KaBH Ta MPOSBISIETHCS Y IBOX
acreKTax:

a) yci HOPMAaTHBHO-TIPABOBI aKTH TPUHAMAIOTHCS OpTaHAMH,
nepenbauennMu Koncrurynieto YkpaiHu Ta B yCTaHOBJICHOMY HEIO
MOPSI/IKY;

0) HOPMU KOHCTHUTYIIi MalOTh MPIOPUTET HAJ HOPMaMH 3aKO-
HIB Ta iHITMX HOPMATHBHO-TIPABOBHX aKTiB, TOOTO KOJ€H HOpPMAaTH-
BHO-HpaBOBI/Iﬁ AKT JCpKaBHU HE MOKC CYICPCUUTHU IMOJIOKCHHAM
OcnoBHoro 3akony. Xo4a y u. 2 cT. 8 Koncruryuii Ykpainu iinerbes
PO HEOOXiTHICTh BIJAMOBITHOCTI, a HE CYNEPEYHOCTI HOPMATHBHO-
mpaBoBux akTiB KoHcTuTytii Ykpainn.
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3) Koncrutynis YkpaiHu € OpUANIHOI 0a3010 3aKOHOIABCT-
Ba. lle nposBisieThes y TOMY, 110 BOHA BU3HAYAE 3MICT YCiX HOpMa-
THBHO-TIPABOBHX AaKTiB, IO MPUAMAIOTHCS y JIEpKaBi, BCTAHOBIIOE
BUAM HOPMAaTHBHO-TIPABOBUX aKTiB, IO MPUHAMAIOTHCS Ha PO3BUTOK
i oNoXKeHb, BU3HAYAE i€papXil0 HOPMATHBHO-TIPABOBUX aKTiB, Iie-
peabadae ocoOMMBHIA IOPSIOK MPUHHATTS Ta BHECEHHS 3MiH JI0 Hel,
a TaKOX XapaKTEePHU3YETHCS MPAMOIO Ai€I0 HOPM, TOOTO AJIs peaiza-
ii KOHCTUTYIITHIX HOpPM He MOTPiOHI CHerianpHi akTH, SKi 0 iX
KOHKpeTu3yBanu [7, ¢. 63].

Konctutynisa Ykpaiau 1996 p. HaneKuTh 10 KOIU(PIKOBAHUX
KOHCTUTYI[IMHUX aKTiB. BoHa iCHye y BUIIISAI €UHOTO HOPMATUBHO-
MIPaBOBOT'0 aKTa, 0 CKJIAJAEThCS 13 TPHOX OCHOBHUX YACTHH: IIpe-
aMOyJIM, OCHOBHO1 YaCTHHH, MPHUKIHIIEBUX 1 MEPEXiTHUX MOJOKECHb.
VY CBOIO 4epry, OCHOBHA YaCTHHA Ta MPUKIHIEBI 1 IEpexigHi Moyo-
skeHHs: KoHcTuTymii YKpaiHu ckinamaroThes i3 15 caMOCTIHHUX po3-
JUITIB, TTO3HAYEHHX JATUHCBKUMM LH(pPaMH, IO BKIHOYaOTh 161
crartio (po3aimn [-XIV) i 14 myskriB (po3nin XV), mo3HaYeHHX
apabcpkumu mEdpami [8, c. 43].

Omxe, 3 BUIIE3a3HAYCHOTO CJIiJ] 3pOOUTH BUCHOBOK, 1m0 KoH-
CTUTYIIS 1€ BAXKIMBUH Ta OCHOBHHH HOPMATHBHO-IIPABOBHI aKT
JIepKaBH, SIKUH HeE JIMIIEe PETYJI0€ HAWBaKIIMBIII CYCIIUIBHI BiTHO-
CUHM B JIepKaBi, a i BUpaka€ CYBEPCHHY BOJIIO Ta BJIAJY €UHOIO
HOCISI cyBepeHiTeTy — HapoxAy. Ciij 3a3HAYWTH, IO BHYTPIIIHS OY-
moBa Koncrurynii Ykpainu Jae mijacTaBM BBa)kaTH, IO BOHA 3ara-
JIOM CTaHOBHUTHL OCHOBY CHUCTEMM HAI[IOHAJLHOI'O0 KOHCTUTYI[HHOIO
mmpaBa, a CTPYKTypHi elemMeHTH KoHcTuTymii Ykpainu (po3minm)
00’€KTHBHO BIATBOPIOIOTH OCHOBHI IHCTHTYTH KOHCTHUTYLIHHOIO
npaBa Ykpainn. OCHOBHUI 3aKOH CTaB CUMBOJIOM He JIWIIE He3aje-
JKHOCTI HAIOi JIep)KaBHu, ajie ¥ 37aTHOCTI YKPaiHChKOTO HApoay 0
JICP’KABOTBOPEHHS Ta IMPABOTBOPCHHSI.
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1. JI. I'yna,

KaHOuOam 1opuoudHUX Hayx,

suxnaoay xagheopu
AOMIHICIPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIvgigcbK020 Oepacasnozo yHisepcumemy
BHYMPIWHIX CNpaAs

IIPUMYCOBE BUJIBOPEHHSI IHO3EMIIB
TA OCIb BE3 'POMA/ISIHCTBA 3 YKPAIHHU

CyuacHi MirpamiiHi npouecy HaOyJIH MOCTiHHKUX 1 GaratoMa-
HITHUX (popMm, SKi TOTPEOYIOTH YiTKOTO PEryIIOBaHHS 3 OOKY JiepiKa-
B, IO BHUKIWKaHI MOTpebaMu MiABUIIEHHS €(EeKTUBHOCTI MPOTHIIL
SIBHIIAM, 110 CTAaHOBJIATH 3arpo3y HalllOHANBHIN Oesnemi YkpaiHw,
OJTHUM 3 SIKUX € HelleraJbHa Mirpartis.

3anpoBa/pKeHHs] Cy9acHOI CHUCTEMH MPUMYCOBHX 3aXO[iB, SIKi
MalOTh YiTKO BH3HAYECHY MPOLECYaIbHO-TIPOLIEAYPHY perIaMEHTAIIilo, €
3al0pyKOI0 3a0e3MeYeHHsT 3aKOHHOCTI Ta MpPaBOMOPSIKY B JeprKasi,
3aXMCTy TIpaB Ta CBOOOJ JIFOAVMHM, JEPKaBHUX 1 CYCHUIbHUX IHTEpECiB.
[MpumycoBe BHIBOPEHHS € OJHHMM i3 BUAIB MPUMYCOBUX 3aXOiB, IIO
3aCTOCOBYETBCS 10 1HO3EMIIIB Ta 0Ci0 06e3 rpoMasIHCTBA. 3MICT Ta I0-
PSAIOK 3aCTOCYBAaHHSI TaHOro 3axoxy Bu3HadeHud Kopekcom Ykpainu
PO aAMIHICTpaTUBHI MpaBomopymieHHs, KogekcoM anMiHiCTpaTHBHOTO
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CylOuMHCTBa YKpaiHu Ta 3akoHoM Ykpainu «[Ipo mpaBoBuil craryc
THO3EMIIIB Ta 0Ci0 0€3 TPOMAJITHCTBAY.

JepxaBanii mpuMyc Oe3rmocepeHkO OB’ SI3aHUM 13 CHCTEMOIO
npaBa, TOOTO MPHMYC 3aCTOCOBYETBCS 3 METOIO OXOPOHU BCTAHOBJICHO-
rO TPaBOIOPSKY, CIYXKHTh 3aCO00M, IO 3a0e3leuye JIOTPUMAHHSI
MPaBOBUX BUMOT. 3MICT 1 MOPSAOK 3aCTOCYBaHHS KO>KHOTO TIPHMYCOBO-
T0 3aX0/ly PerJIaMeHTY€EThCS HOPMaMH IpaBa, 110 BCTAHOBIIIOIOTH CTPO-
ro BU3Ha4eHi (OpMH NPHUMYCOBOTO BIUTMBY, MiZCTABU HOTO 3aCTOCY-
BaHHSI, KOJIO OPTaHiB, 1110 3aCTOCOBYIOTH JIaHi 3aX0/H, a TAKOXK TrapaHTii,
10 320e3MevyIOTh IXHE TPaBHiIbHE 3aCTOCYBaHHS. Taka perinamMeHTatis,
OJTHO3HAYHO, € BUHATKOBOIO KOMITETECHITIEIO JIEPKABH.

OxHuM 13 BHUIIB JepKaBHOT'O MPUMYCY € aIMiHICTpaTUBHHMA
MIPUMYC, SIKHH 3aCTOCOBYETHCS OpraHAMH ITyOJIYHOTO YIIPABIIHHA i
TOJIATaE B 3aCTOCYBAaHHI MPUMYCOBUX 3aXOJliB, II0 BCTAHOBJIEHI HO-
pMaMy aaIMiHICTpaTUBHOTO MpaBa.

JlocipKyroun MpUMyCOBE BUJIBOPEHHS 3 YKpaiHM 1HO3EMIIiB
Ta 0ocib6 0e3 rpoMaisHCTBA SK 3aXi]] aJMiHICTPaTUBHOTO MPUMYCY,
MEpII 3a BCE, CJIiJ] HATOJIOCUTH, IO 3aKOHOZABEIb MPSMO HE BiJHIC
aJIMIHICTpaTHBHE BHUJBOPEHHS 1O BHUJIB aJMIHICTPAaTUBHUX CTSIT-
HEHb, SKi MOXKYTh OyTH 3aCTOCOBaHI B YKpaiHi 3a BUMHEHHS aJMiHi-
CTPaTHUBHOTO TPABOIIOPYIIIEHHS. AJle, pa3oM 3 THUM, y cTaTTi 24 «Bu-
I aJIMIHICTpaTUBHUX CTATHEHb» Konekcy Ykpainu npo agminicTpa-
TrBHI npaBoniopymienns [ 1] (mamani — KYnAIl) 3a3nauums, mo 3ako-
HaMu YKpaiHu Moxe OyTu mepenbadeHO aJMiHICTpaTHBHE BHIIBO-
peHHS 32 Mexki YKpaiHu 1HO3eMIIiB 1 0¢i0 Oe3 rpoMajsiHCTBa 3a BUH-
HEHHS aJMiHICTPaTHUBHUX MPaBOMOPYIIEHb, SIKI TPy0O MOPYUIYIOTH
MPaBOHOPSIOK.

TakuM 9MHOM T 3aCTOCYBaHHS JIO 1HO3EMIIIB 1 0ci0 6e3 Tpo-
Ma/ISHCTBA MIPUMYCOBOT'O BUJBOPEHHS HEOOXiTHIM €:

a) HasBHICTh 3aKOHIB, fIKi Iepen0davaoTh caMe aJMiHICTpaTh-
BHE BU/IBOPCHHS;

0) BUMHEHHS aJIMiHICTPaTUBHOTO MPOCTYIIKY, SIKHH rpy0o 1mo-
PYILIy€E IPaBOMOPSAOK.

3akoHOM, KWW Tiependadae aaMiHICTpaTUBHE BUIABOPEHHS 3
Vkpainu, € 3akon Ykpaiaun «IIpo mpaBoBHid cTaTyc iHO3EMIIB Ta
oci0 0e3 rpomansHcTBay [2], y crarti 30 sKOro 3a3HaueHo, IO
[EHTPaJIbHUIA OpraH BHKOHABYOI BIa/IM, MO 3a0e3Mmedye peaizaiio
JIepKaBHOI TIOMITHKHK Yy cdepi Mirparlii, opraHun OXOpPOHHU Jep>KaBHO-
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ro KOpAOHY (CTOCOBHO IHO3EMIIB Ta OCi0 0€3 IpOoMaJsHCTBA, SKi
3aTpUMaHi HUMHU y MeKaX KOHTPOJIbOBaHUX MPUKOPIOHHUX PaiOHIB
i 9ac cpoOu abo Imicisi He3aKOHHOTO TePEeTHHAHHS JIEP>KaBHOTO
KOpmoHy Ykpainu) abo opranu CmyxOm Oe3rnekn YKpaiHu MOXYTh
JIUIIIC Ha IiJICTaBl BUHECEHOI 3a IX M030BOM IOCTAHOBHU aJIMiHICTpa-
TUBHOTO CyJy IPUMYCOBO BHJBOPHUTHU 3 YKpaiHH 1HO3EMIS Ta 0CO0y
0e3 rpoMaIsTHCTRA.

[lincraBamMmu TPUMYCOBOTO BHABOPEHHS €: a) HEBUKOHAHHS B
YCTaHOBJICHUM CTPOK 0€3 MOBKHUX MPUYKH PIICHHS MPO MPUMYCOBE
MOBEpHEHHS; 0) SKIIO € OOTPYHTOBaHI MiJCTaBH BBa)KATH, IO iHO3E-
Menpb abo ocoba 6e3 TpOMasSHCTBA YXWISTUMYTHCS BiJ BHUKOHAHHS
TaKoro PillleHHsl, KpiM BHIAJKIB 3aTpUMaHHs iHO3eMIsl abo ocobu Oe3
IPOMaZSHCTBA 32 HE3aKOHHE IIEPETUHAHHS JIeP)KaBHOTO KOP/IOHY YKpa-
{HM 1032 IMyHKTaMU MPOITYCKY Yepe3 Jep>KaBHUI KOPIOH YKpaiHu Ta ixX
niepeziavi MPUKOPJOHHUM OpraHaM CYMIKHOT IeprKaBH.

To06To, BCTAHOBIIEHWI 3a3HaYE€HMM 3aKOHOM BHJ BIAIOBIga-
JIBHOCTI 3aCTOCOBY€ETHCSI:

MO-TiepIIie, 32 HeBUKOHAHHS 1HIIIOTO BUTY BiJIIIOBIIaIbHOCTI;

Mo-/Ipyre, SKIIO BIAMOBIAHI 0cO0M OyIyTh yXUISATHCS BiJ BHi-
3my. OTxe, MiJCTaBOIO MPUMYCOBOTO (aJMiHICTPaTUBHOTO) BHIIBO-
peHHs € iHpopMarlis nmpo MaiOyTHIO MPOTUIIPAaBHY MOBEMIHKY. 3a-
YBXKHUMO, 10 WICTHCS HE PO MOXKIIUBY B MallOyTHROMY, a CaMe TIpo
BiIoMy MaiOyTHIO NMPOTHUIPAaBHY MOBEAiHKY. TakuM YWHOM, OTpH-
MaHa iHopMaIllisi TOBUHHA O0’€KTHBHO 1 TOYHO 3aCBITYHTH HasB-
HICTh y 1HO3EMIIiB 3aMHUCITy YXWINTHCA BiJ BHi3my. HaBiTh Baxkko
YSIBUTH, Y SKUX (opMax Moxe OyTH 00’ €KTHBOBaHa Taka iH(opma-
ITis, a TAaKOXK TapaHTii TOTro, MO 0c00a YXWISTUMETHCS BiJ BHI3IY, a
He 3MIHUTH B OCTaHHI MOMEHT CBOiX HaMipiB. 3a3HadeHa TEPMiHO-
JIOTisl 3alo3MYeHa Yy HOPMATHBHUX aKTiB, SIKHMH pPerjaMeHTOBaHa
OTIepPaTHBHO-PO3NIYKOBa MisTbHICTH [3]. CaMe BOHU BKa3ylOTh, IO
MiJCTaBaMH TPOBEJCHHS OMNEePaTUBHO-PO3IIYKOBOI MisITBHOCTI €
OTpUMaHHs 1H(GOPMAIIT 010 MPOTUIIPABHOT MOBEIIHKY — K MUHY-
701, Tak 1 MaiOyTHBOI. Aje Taka iHdopMalis Hi y SKOMY pa3i He
TATHE 3aCTOCYBaHHS NPUMYCOBHUX 3ax0lliB. BoHa snmie € mincraBoro
JUIL TIPOBEIEHHSI TEPEBIpKM 3a JOMOMOTOI0 OINepaTHBHO-PO3LIY-
KOBHUX 3aXOiB 1 3ac00iB I MomyKy 1 Qikcamii GpakTHIHUX JaHUX
PO MPOTHUTPaBHI TisTHHS okpemux ocib. [licis BusBieHHs 1 dikcarmii
TaKWX JaHWX 3[IIHCHIOETHCS IX MpaBOBa OIIHKA 1 MPUHMAETHCS Bij-
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noBigHe pinenHs. Hivoro moxioHoro 3akoH Ykpainu «IIpo npaso-
BUI CTaTyC iHO3EMIIiB Ta OCi0 0e3 rpoMajisiHCTBa» He mepeadadac.
@DaxTHYHO BiH BCTAaHOBJIIOE TIOKAPaHHS HE 32 MiSHHSA (Aifo abo Oe3mi-
SUTBHICTB), a 32 IPOJAYKT MHUCIIEHHS — CBITOTJISIL, TYMKH, MipKyBaHHS,
MEePeKOHAHHs, TOMUCH. Y ToM ke yac, KoHctuTyiis Ykpainu rapa-
HTYE KOKHOMY MpaBO Ha CBOOOJY CBITOTJISIAY, TyMOK, IEpEKOHAHb
(crarts 34 Koncturymii Ykpainu [4]) i, BiAmoBigHO, 3a00pOHSE PO3-
LIHIOBAaTH MPUIYLICHHS SIK JAOKa3W BUHHU. TaKMM YHHOM, 3aCTOCY-
BaHHS JI0 1HO3eMIIIB 1 0ci0 0e3 rpoMaJITHCTBA PUMYCOBOTO BHJIBO-
peHHs 3a 3akoHOM YkpaiHu «lIpo mpaBoBHIl cTaTyc iHO3EMIIB Ta
oci® 0e3 rpoMajsTHCTBa» HE € MPUTATHEHHSIM JI0 aaMiHICTpaTHBHOI
BIJIMOBITAJILHOCTI 1 HE MOXKE PO3IIHIOBATUCH SIK CAHKIIiS BiJIIIOBIIHO
mo crarti 24 KYnAII [5, c. 82];

MO-TPET€E, HABEJCHI MiJICTaBU KOAHUM YHHOM HE IepeKJINKa-
I0TBCS 3 O3HAKOI0 «TPy0Oro MOpYIICHHS MPABOMOPSIKY». Y crarTi 24
KYnAIl 3po6iieH0 Haroioc Ha TOMy, IO aJIMiHICTPATUBHE BHJIBO-
peHHs 32 Mexi YKpaiHM 3aCTOCOBYETHCA IO 1HO3EMIIiB i 0cih 0e3
TpOMaJISIHCTBA 32 BUMHEHHSI a/IMiHICTpaTUBHHUX MPaBOMOPYLICHb, SIKi
rpy0o mopyurytoTs npasonopsiiok. [Ipote, 3 popmanbHO-IOpHUINIHOT
TOYKH 30Dy, IHO3EMeIlb He MOke MopymmTH TpaBoropsiiok. B KYnAIL €
CTaTTs, AKa MPSIMO BKa3ye Ha «IIPaBONOPSIOK» K Ha O3HaKy 3a0o0-
poHeHoro nisiHHS — 1e ctaTTst 212-2 «[lopyieHHsT 3aKOHOAaBCTBa
PO JIep’KaBHY TAEMHHINIOY», SKa Tependadae BiAMOBIAANBHICTH 3a
3aceKkpevyBaHHs iHQOpMaIIii PO CTaH MPABOMOPSAIKY;

MO-4ETBEPTE, «BUIBOPEHHS» € BUJOM BiJIIOBIAAIBHOCTI, SIKa €
cneundiuHor (HopMOI0 MPAaBOBOrO pearyBaHHs 3 OOKY Jiep)KaBH B
0c001 ii KOMIIETEHTHHX OpPTraHiB, IO PO3MOBCIOKYETHCS HA MEBHY
KaTeropiro MPOTHIIPABHUX IPOSIBIB 1 € HACIIAKOM BHHHOTO CYCIIiJIb-
HO HeOe3NeuHOro (aHTUrPOMAJICHKOr0) MisiHHA. B agmiHicTpaTHUBHIM
BiJIMTOBITaIbHOCTI 3HAXO/IATH BUAB OOWIBA aCMEKTH MIPABOBOI BiAIO-
BiJIAJIBHOCTI: TIO3UTUBHUI Ta perpocrekTuBHUi. [lo3nTuBHUI BH-
cTynae sik 00OB’s130K (IIPaBOBHH, COLiaIbHUH) BUKOHYBaTH HOPMH
npasa, iX MPUIHCH, HECTH BiAMOBIAANBHICTh 32 MOPYLICHHS TaKHX.
PerpocniekTHBHMII acrieKT BKa3ye Ha Te, IO € BiANOBIIAIBHICTIO 3a
KOHKPETHO CKOEHHUH MPOCTYIOK, TOOTO CKOEHE JTiSTHHSL.

SAxmo crarrsa 24 KYnAIl 3a3Hauae mpo MOXJIUBICT 3aCTOCY-
BaHHS JI0 iHO3EMIIiB Ta 0ci0 6e3 TPOMaITHCTBA PUMYCOBOTO BH/IBO-
penHs 3 Ykpainu, To 3akoH Ykpainu «[Ipo mpaBoBuii craryc iHO3e-

59



MIIIB Ta 0Ci0 0€3 rpoMaJiTHCTBa» Imepeadavae, OKpiM MPUMYCOBOTO
BUBOPEHHS, TAKOXK 1 MPUMYCOBE ITOBEPHEHHS 1HO3EMIIiB Ta ocib Oe3
rpoMaasHCTBa. Bifpasy Haroiocmmo, 1o Ha BiIMIHY Bif IPUMYCO-
BOIro BHJIBOPCHHS, AK€ 3aCTOCOBYETHCA LCHTPAJIbHUM OpraHOM BH-
KOHaBYO1 BJadH, [0 3a0e3medye peanizaliio JepKaBHOI MOIITUKH Y
cthepi mirpanii, opranom Ciy:x0u Oe3neku YkpaiHu ab0 OopraHom
OXOPOHH JIEPKABHOTO KOPAOHY JIMIIE Ha MiJACTaBl BHHECEHOI 3a iX
MT030BOM TIOCTAHOBH aJMiHICTPATHBHOTO CYJY, TOBEPHEHHS 1HO3EM-
s 9u 0cobu 0e3 rpoMaisHCTBA 3MIMCHIOETHCS 3a 1X CaMOCTIHHUM
pIMIEHHSAM 3 HACTYIHUM TOBIJIOMJIEHHSM MPOTATOM 24 TOIWH HpO-
Kypopy TpO MiJICTABH MPUHHATTS TAKOTO PIIICHHS.

[lizcraBoto IjIsl «IPUMYCOBOTO TOBEPHEHHS» 1HO3EMIIS 3 Te-
putopii YKpaiHu € TakoK HEOOXiTHICTh OXOPOHHU 3[I0POB’A. AHaIi3
3a3HAa4YEHOTO IOJIOKEHHS JI03BOJISIE 3pOOUTH Taki BUCHOBKH: a) 3a-
CTOCYBAaHHS 3a3HA4YEHOI MiACTaBU He IMOB’si3aHe 3 BUMHEHHSAM iHO3e-
MIeM abo 0cobor0 6e3 TpOMasTHCTBA MPABOMIOPYIIEHE (3OYHHIB YH
aJIMIHICTpaTUBHUX TPOCTYIIKiB); 0) M030aBieHHs NpaBa nepedyBaH-
Hs B YKpaiHi 3 mi€i miacTaBu BUHUKAE Y BUTAIKAaX, KON iHO3EMEIh €
HocieM BiAmoBigHOi xBopoou (Hampuknan CHIJ, Hapkomanis, TyOe-
PKyJIb03, allKOTOJIi3M TOIO); B) BUKOPHCTAHHS 3a3HAYEHOT MiJICTaBU
MOJKJIMBO JIMIIIE /IO iHO3EMIIiB, SIKI 3aKOHHO Tepe0yBaloTh Ha TEpH-
Topii Ykpainu. SKimio k iHo3eMels nepedyBae Ha TepUTOPii YKpaiHu
HE3aKOHHO, TO BiH € HeJleTaJhbHUM MITPAaHTOM 1 IOBUHEH HECTH BiJ-
MOBIJAIGHICTG 32 MOPYIIEHHS MpPaBWJI TEPETUHAHHS JIEPKABHOTO
KopaoHy Ykpainu abo nepeOyBaHHS Ha TepuTopii Ykpainu. Takum
YIHOM, 3 Ii€] MiICTaBU «ITPUMYCOBE ITOBEPHEHHS» 1HO3EMIIS 32 MEXi
YkpaiHu 3aCTOCOBYEThCS 70 OCIO, sIKi € HOCIIMU HEOS3MEYHUX XBO-
po0 i meranpHO MepedyBalOTh Ha TepUTOpii YKpaiHu. BBaxaemo, 110
Yy TaKuX BHUIIAJKaxX 3aCTOCYBAHHA «IIPHUMYCOBOI'0 IMOBECPHCHHS) HE €
BUMNpaBAaHuM. [lolinbHIIIE 3aCTOCOBYBAaTH TaKUH 3aXijJ SIK CKOPO-
YeHHS TepMiHy THMYacoBOTO IepeOyBaHHS iHO3eMIs Ta ocobu 0e3
rpoMajsiHCTBA B YKpaiHi.
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A. b. /Imumpuk,

KaHouoam 1opuoudHUX Hayx,

doyenm xageopu
AOMIHICMPAMUEBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIb8igcbK020 Oepoicagrno2o yHigepcumeny
BHYMPIWHIX CNPAs

CYTHICTH KOHCTUTYIIII
SIK ITIPOSIB YCTAHOBYOI BJIA/TA
YKPATHCBKOI'O HAPOJY B KOHTEKCTI
KOHCTUTYUIOHAJII3MY

B VYkpaini koHcTUTYIIOHAI3M TouaB ckiagatucs y XVII-
XVIII cr. Ha rpyHTI 6OPOTHOM YKPaTHCHKOI IIISAXTH — KO3alTBa — 3a
OOMEKEHHS MOHApXi4HOI BJIagul JAepiKaB-MeTpomoiiid. Baxmupy
poiib Ha To#t yac 3irpana Koncrurynis [1. Opnuka 1710 poky, ane
KO3aIbKUi KOHCTUTYIIIOHATI3M HE MIT MepepoCTH y KIacHIHHUH, 00
KO3aIlTBO OOMEXYBAJIOCh MEPEBAKHO 3aXHCTOM OCOOWCTOTO COIlia-
JILHOTO CTAaHOBHWIIA. Y TEPioJ] KOJOHIAILHOI 3aliexHOCTI Bia Pociii-
CBKOI Ta ABCTPO-YTOPCHKOI IMITEpiif Ha YKPaTHCHKUX 3eMJIISX Y KiHIII
XIX cT. — Ha mouaTKky XX CT. MaHyBalld PEXUMHU OOMEKEHO! KOH-
CTUTYLiHHOT MOHapXii. [IpoTe KoIOHIaNbHUI KOHCTUTYIIOHANI3M Ha
YKpaiHChKHX TepeHax OyB BUTITHHMM JJIs NaHiBHUX Hamii. Y 1917—
1920 pp. B YkpaiHi chopMyBaBcs HalliOHATFHUN KOHCTUTYITIOHATIZM
K HAcHiIOK pEBOJIOLIMHOr0 maplaMeHTapu3My Y KpaiHChKOT
Hentpansaoi Panu [1, c. 211].

Cgilf BUIIUII BHSAB 1€ KOHCTUTYIIIOHATI3M 3HaimoB y Kon-
ctatymii Ykpaincekoi Haponaaoi PecrryOmikm 1918 p., sika 3akpirmiro-
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Bajla TpaBa YKpPAiHChKOI Hallii Ta OOMEXKyBaia JICpKaBHY BIIAJy B
iHTepecax geMokparii. [licns octaTouHol mepeMoru pajasHCbKOL BlIaau
B Ykpaini y 1920-x pp. 3anpoBaKyeThCsl 11€0TI0Tisl 1 TpaKTHKa Tak
3BaHOTO PAISHCHKOTO (COIaJICTHYHOTO, MO CyTi, TOTATITapHOTO)
KOHCTHTYIIIOHAJI3MY, SIKHH ONUpPAaBCS HA BIaAy €IMHOI KOMYHICTHY-
HOI TapTii 1 aKTUYHO MaB HAa METi MiANOPSAKYBAHHS WICHIB CyCIilb-
ctBa nepxasi (Koucrutymii Corozy PCP 1924 p., 1936 p., 1978 p.).
KomynicTruHi sigepu 6aunny B paasHChKIA KOHCTHUTYLIT «MOTYTHE
3HapsAs 0OpPOTHOHU 3a 3MiHICHEHHS coliani3My». Cucrema pajstHChbKO-
T'0 KOHCTUTYIIIOHAJI3MY TipoicHyBana 1o kinms 1980-x pp. 1 pakTuanO
Oyna ckacoBaHa HAaIlOHAJIBFHO-IEMOKPATUYHOIO peBoorieo 1990—
1991 pp., ska mpoifIUIa B YCIX COI3HUX PECHyOJIiKaX KOJIMIIHBOTO
Coro3y PCP. KoHcTHTymiOHATI3M TOTO Yacy ChOTO/HI KIacH(iKyIOTh
SK HOMIHAIBPHUM, KOTPOMY INpUTaMaHHE NHChbMOBA KOHCTHTYIUS Ta
ToTaNiTapHa PopMa JISpPKABHOTO pekuMy (nukTarypa) [1, c. 212].

VYkpaiHCbKMIT KOHCTUTYILIOHAJI3M Ha BCIX eTamnax pO3BUTKY Xa-
paKTepH3yBaBCsl CIPUHHATTSAM HOJITHKO-TIPABOBHX BYCHb MUHYJIOTO i
JOCSTHEHBb CBITOBOI KOHCTHTYIIIHOI TyMKH, ajleé MaB BiJTHOCHO Camo-
CTiliHMIA XapakTep i OyB IOCHTH Pi3HOMaHITHWH K 3a (hopMaMu KOH-
CTUTYIIH Ta IHIINX KOHCTUTYIIIHHIX aKTiB, TaK 1 CBOIM 3MICTOM.

B Vxkpaini HamioHanbHW KOHCTHUTYIIOHATI3M TPaTUIliITHO
MaB IIHOOKI KOPEHi, HOro BIAPOJKEHHS CTAJI0 OJHHUM i3 TOJOBHUX
3aBJlaHb HaIllOHATBFHO-AeMOKpaTnyHOi peBomorii 1990-1991 pp. ¥V
i MUpPHIA peBoomii MPOBifHA poib Hanexxana BepxoBHiit Pami
VYkpainu, sika Mmicisi 3aBEepIICHHS PEBOJIIOLII O TpaBy IOCija IeH-
TpajibHE Miclle B CHCTEMi BHIIMX OpraHiB aepkaBHoi Binaau. Lle i
MOCITY)KHJIO 3aIIOPYKOIO 3aIPOBA/PKEHHS CHCTEMHU KJIACHYHOTO KOH-
CTUTYIIIOHANI3MYy B YKpaiHi. 3 MOMEHTY IporoJonieHHs Jlexmapartii
Mpo JiepKaBHUH cyBepeHiTeT YKpainu Big 16 munas 1990 p. mouascs
AKTUBHUN KOHCTHTYIIHHUN TMPOIEC, KU TMPUCKOPUB AKT TIPOTO-
JIOMIEHHS JIepyKaBHOI He3alneKHoCTi YKpainu Big 24 cepmHs 1991 p.
Ta BceykpaiHChkuii pedepennym | rpymus 1991 p. Ha miaTpumky
nporo Akty. Lleii mporec BijioOpaxkaB CycHijibHy MOTPeOy B SKICHO
HoBit KoncTutymii Ykpainu Ha rpyHTI mapiameHtapusmy. [Ipuiin-
atts 28 yepBHst 1996 p. unaHOT KoHCcTuTynii YKpainu BigOynocs Ha
IPYHTI KOMIIPOMICY MapiaMeHTCHKHX 1 MPONPE3UIEHTCHKUX CHII, Y
pe3ynbTaTi AKOro B YKpaiHi 3ampoBa/pKyBajach 3MilllaHa IapiiaMe-
HTCBKO-TIpE3UICHTChKa (hopMa TpaBiiHHd [2] .
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3 vacy npuiinatts Koncrurymii 1996 p. Ykpaina daxtuano
CTajia €BOJIIOLIIOHYBATH y TIPAaBOBY JiepiKaBy, B sIKiil 3a0e3MeuyeThCs
0oOMeXeHHS Jep KaBHOI BIIaU 1 MICIIEBOTO CaMOBPSyBaHHS B iHTe-
pecax rpomMajasH Ta iX 00’eaHaHb. Ilichs eramy BIpoBaXeHHS HO-
BUX KOHCTHTYHIHHMX iHCTHUTYTIB (PaxyHkoBoi manatu, YTOBHOBa-
xeHoro BepxoBHoi Pagu Ykpainu 3 mpaB nronuHu) YKpaiHa npu-
CTyIWJIa IO MOJEpHi3alii CBOiX OpraHiB JepXKaBHOI BIAIH 1 MicIe-
BOTO CaMOBpsyBaHHS. €BponeichKUii BUOip YKpaiHu o3Hayae, 1o
151 MOZAEPHi3alis IHCTUTYTIB BIaJH i CAaMOBPAIYBaHHs [MOBHHHA Oa-
3yBaTHCh Ha €BPONEHCHKUX CTaHmaprax [3].

Huni OimbmiicTe AOCTIAHWKIB €BPOMEHCHKOTO KOHCTUTYITIOHA-
Ji3My BH3HA€, [0 OCHOBHHMM NPH3HAYEHHSM KOHCTUTYILIN OyJo i 3a-
JIMIIAETHCS OOMEKEHHS JeP)KaBHOI B[y, BCTAHOBJIICHHS MPO30PHX i
3pO3YMINMX TPUHIMIIB i MiSUTBHOCTI JJIS BCIX CyO’€KTiB IyOiYHOL
chepu. 3okpema, ¢paniy3pkuii gimocod 1. A. [N'onpdax (1723-1789)
Ha3MBaB CBOTO Yacy KOHCTUTYIIO BY3/IEYKOIO JUIS HApOJIB, IO BiJ-
TMIOBi/Ta€ PO3YMIHHIO KOHCTUTYIIIT SIK aKTa, B IKOMY HapOJ BKa3ye ypsi-
JIOBI Ha Te, 1110 TOM Moxe podutu. He Bci AOCITIHUKY €BPONEHCHKOTO
KOHCTHTYIIIOHAJII3MY MOTOMKYIOThCS TaKOXK 13 PO3yMIHHSIM KOHCTHU-
Tymii IK OCHOBHOTO 3HAPsIIsI 0OMEXKEHHs JepiKaBu B iHTEpecax Ipo-
MaITHCBKOTO CycCIiibeTBa. [lexTo BBaxkaB ii CyKyNHICTIO TpPaBOBHX
MOJIOKEHb, SIKi BCTAHOBJIOIOTHCS OpPraHaMH JIep)KaBH, YIOPSAKOBY-
10Th (PYHKITIOHYBaHHSI IIMIX OPTaHiB 1 IX KOMIIETEHII0, TIepen0adaroTh
000B’sI3KM 1HAWBIIA TIEPE/T BIIAJIO0K0 1 CYCIIIBCTBOM [4].

Buxoasum 3 iCHYHOUMX KOHCTHTYLIHHO-TIPABOBUX peail,
BPaxOBYIOUM Cy4YacHi KOHCTUTYIii{Hi HAyKOBO-TEOPETHUYHI PO3POOKH
BITUYM3HSHUX 1 3apyODKHUX Y4YEHHX TPO CYTHICTh KOHCTUTYIIi Ta
CYTHICTh KOHCTHUTYIIIOHATI3MY CIiJl pO3TISAATH, BUXOIIIHN 3 KOHIIE-
NTYyaIbHOI i€l po AeMoKpaTHYHEe OOMEXEeHHs ITyOIiuHOl BIagu Ha
KOPUCTb I'POMAJASIHCBKOTO CYCIIJIBCTBA, NpaB Ta CBOOOJ JIIOAWHH,
MepII 3a Bce, MPABOM 1 KOHCTHTYIIE€I0, 3aCHOBAHOIO Ha HhOMY [5].
OCHOBHHI 3aKOH y KOHTEKCTI KOHCTHTYIIOHaJi3My HOBHHEH OyTH
MPOSIBOM CYBEPEHITETY HApOY, 1 HOro yCTaHOBYOI BIIaAM Y CYCIiIb-
cTBi. Y 3B’S3Ky 3 IMM BipHOIO ysBIseThcs aymka B. M. lllamoBama
Mpo Te, IO «KJIIOYOBY POJIb Yy CTAHOBJICHHI MPAKTHKH KOHCTUTYIIIO-
HaJII3My BiJlirpajga Teopisi YCTAaHOBYOI BIIAJH, 32 SKOK KOHCTHTYIIisI
BU3HAETHCS aKTOM IEPBUHHOI yCTaHOBYOI BJIAH, 110 O€310CEPEAHBO
HaJIEKUTh HapoaoBi» [6, c. 49]. Came Ha Teopii yCTaHOBYOI BiIaIl
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3acHOBaHO mpaBoBy mno3ulito Koncrurymiiinoro Cyamy Yxpainwy,
BUCIJIOBIIEHY B Horo Pimenni Bim 3 xoBTHS 1997 p. y cnpasi mpo
HaOpanHs uynHHOCTI KoHcTuTymieto Ykpainu, a came: «KoHCTUTYIIIA
VYxpainu sk OcHOBHHI 3aKOH JIEPKaBU 32 CBOEIO IOPHIUIHOIO MPH-
POZOIO € aKTOM YCTaHOBYOI BJIAJIH, 10 HAJIEXKUTh HAPOAY. Y CTAHOB-
Ya BJajJa 00 TaK 3BaHUX BCTAHOBJICHHUX BIIAJl € MEPBUHHOIO...» [7].

Tak, Konctutymis Ykpainu 1996 p., Bupakaroun CyBepeHHY
Bosito Hapony ([IpeamOyna KonctuTyilii), 3akpiruioe, 1mo Hapoj €
€IMHUM JDKEPEJIOM BJIAJU 1 HOCIEM CyBEpeHiTeTy B YkpaiHi (CT. 5
Koncturymii). IIpu 1ipoMy BCTaHOBIIOETHCS CHICTEMa TapaHTIH 3a-
0e3nedyeHHs CTaTycy HapoAy SIK BIAJHOIO CyBEpeHa, IPU BU3HAHHI
Ta Jil NpUHIMITY BepxoBeHcTBa npasa (cT. § Koncrutymii Ykpainn),
JEMOKpATHYHOI opraHi3arii my0iyHOi BIaJn, a TAKOXK BU3HAHHI, IO
JOMHA € «HAWBHUIIOI0 COLIANBHOIO MiHHICTIO» (cT. 3 KoHcTHTYIIIT).
TakuM YMHOM, TPOCTEXKYETHCS CYTHICTH KOHCTUTYWIT SIK TpOsiB
yCTaHOBYO1 BIIaAM YKpPAiHCHKOTO HAPOAY IMPH 3aTBEPIKEHHI BEPXO-
BEHCTBA JIi0epaIbHO-IEMOKPATHYHHX IIIHHOCTEH [5].

1. Crnogcbka l. €. YkpaiHCbKHI KOHCTHTYLIOHANII3M: €TalH CTaHOB-
JICHHS 1 PO3BUTKY: JHC. ... KaHJ. opua. Hayk. coeir.: 12.00.02 — «KoucTu-
Tyuiiie npaso». K., 2004. 238 c.

2. benos JI. M. KoHCTUTYIIOHAJI3M SIK TEOPETHKO-IIPaBOBA KaTEropis:
oxpeMi acnektu. Haykosuii gicnux Yoceopoocvkoeo HayionanbHo2o yHieep-
cumemy: Cepis: IIpaBo / ron. pea. 0. M. bucara. — Yxropon: Bugasuu-
ypnii 1iM «[enpBetrkay, 2013. Bum. 23. Y. 1. T. 1. C. 163-168.

3. Kammo B. YkpaiHChKHIT KOHCTHTYIIOHANI3M: €BPOMEHCEKHIA BUMI.
IOpuouuna mema. Ne 10 (70). 31 TpaBus 2006 p.

4. Peunnpkmii B. B. Koncrurymionanizm. Kopotka Bepcis. Uuranka 3
KOHCTUTYIIOHATI3MY JUIS 3alliKaBIIeHUX. XapKiB: XapKiBCbKa IPaBO3axC-
Ha rpyna, [IpaBa mogunu, 2014. 264 c.

5. Kpycsan A. P. CyTHICTb Cy4acHOTO YKpaiHCHKOTO KOHCTHTYLIOHAJIi-
3my. Hayxoesi npayi Hayionanvnoeo ynieepcumemy. Onecbka OpUIAYHA
akazemis. 2010. T. 9. C. 308-317.

6. IlManmosan B. H. CpaBuutensHOe KOHCTUTYLMOHHOE TpaBo. K.: Kus-
rufasa Onsra, 2007. 416 c.

7. Pimenns Koncrurymiithoro Cyny Yxpainu Binx 3 xoBTHAI 1997 p. y
CrpaBi 32 KOHCTHTYHIHHUM 3BepHEeHH:IM bapabama O. JI. mozno odimiiiHOTO
TIyMadeHHS YacTHHHU 11 sT0i cTaTTi 94 Ta cratti 160 KoHcTrTymii Ykpainu
(ctipaBa mpo HaOyTTs unHHOCTI KoHctuTymiero Ykpainn). Ogiyiiinuii gic-
nux Yrpainu. 1997. Ne 42. Cr. 4146.
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KOHCTUTYIISA YKPAITHM SK JKEPEJIO
HOTAPIAJIBHOI'O NTPOLECY

HorapianbHa AismbHICTE € Pi3HOBHIOM IOPUIAMYHOI Ta BiJMO-
BIJIHO COIIAJILHOI JiSUILHOCTI Ta CIPSIMOBaHA HA HaJaHHS ODiliiHOT
CWJIM, BIPOTIAHOCTI IOPHIMYHAM TIpaBaM, ¢akTaM i JOKYMEHTaM.
JismpHICTE HOTapiaTy Mae€ MEeBHY CHUIBHICTH 3 JiSUIBHICTIO 1HIIMX
OpraHiB IMBUILHOI opucaukiii [1, c. 75].

Sx i B. M. Yepnanm, mu noxinsemo koHnemnmito O. Hemina, 1o
HOTapiaJlbHe TIpoIlecyabHe TIPaBO HEOOXiqHO BiJHECTH 0 KOMILIe-
KCHHX TaJly3ell mpaBa, siki 00’ €JHyI0Th Y c001 HOpMU Pi3HOT raiy3e-
BOI HaJIeKHOCTI, SIK MaTepiaJbHO-TPaBOBi, TaK 1 OpraHizaliifHi Ta
nporecyaabHO-TIpaBoBi. BoHO copMyBanocs sk KOMIDIEKCHA TaTy3b
3 BIIOKpEMJIGHUM TIPEJMETOM PETYJIIOBaHHS 1 CHCTEMOIO NPABOBHX
HOPM, SIKi peTyJIoI0Th CyCITUIbHI BiJTHOCHHH, 110 BUHUKAIOTH y cepi
B3a€MO/Iii Pi3HUX raiy3ei MmpaBa y 3B’s3Ky 3 HEOOXITHICTIO peryIro-
BaHHS HOTapiajbHOI MiSTIBHOCTI Ta y TMpoIlieci 3AiiiCHEHHs HOTapia-
JBHUX A MiX HOTapialbkHUMH OpraHaMHu Ta 0co0aMu, SIKi 3BepTa-
FOTBCS 332 BUMHEHHAM ITUX i [2, . 7].

Ha namry mymky, HOTapialbHE TIpoliecyajbHE TIPaBO € IHTEeTpo-
BaHOI KOMILIEKCHOIO TaTy33I0 TpaBa Ta TOB’s3aHe 3 IMBLIBHUM, TOC-
MIO/TAPCHKHM, 3eMEJIbHUM, TIOIATKOBHMM Ta 1HILIMMH TaTy3sIMH TIpaBa, 0e3
SIKMX HEMOXKJIMBE BUMHEHHSI HOTapiaJIbHUX JIii JUIsi CyO’€KTIB, sIKi 3BEp-
HYJUCS, HE3aJIEKHOTO BiJl )OPM TOCTIOapPIOBAHHS, JUIsl TPOMAJISH, OCi0
0e3 rpoMaJITHCTBA, IHO3EMIIIB, a TAKOXK IHIMX YCTAHOB Ta OpraHi3ailil,
B TOMY YHCII JIep>KaBHUX opraHis [3, c. 193].

AHai3yr0un 3aKOHOJABCTBO TPO HOTApiabHY JisSUThHICTH HE-
3aNeXHOl YKpaiHW, NMPUXOAWMO 10 BHCHOBKY MpPO HEOOXiTHICTH
BHOKpPEMIJIEHHsI HOT'O TPhOX YaCTHH, a came: 3aKOHOJABCTBO, LIO pe-
T'YJIIO€ 3araibHi 3acaJil CTBOPEHHS Ta JIisUIBHOCTI OpraHiB HOTapiaty
Ta KBa3iHOTapiary; 3aKOHOJABCTBO, IO PETYIIOE MOPSAOK BUMHEHHS
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HOTapialbHUX [iif; 3aKOHOJABCTBO, IO PETYNIO€ BUMHEHHS IHIIMX
Ii¥i, BIIMIHHUX BiJ] HOTapialbHUX, 3 METOI0 HAJaHHA IM IOPUINIHOL
BiporigHocTi [4, c. 367].

3a FOPUIMYHOI CHJIOK Ta OPraHoM, IO 1X BUJIAB, HOPMATHBHI
aKTH MOXKHA TIOJUIMTH HA: 3aKOHM Ta ITiJI3AKOHHI HOPMAaTHUBHI aKTH.
Takox HOTapiaJibHE 3aKOHOAABCTBO 32 (JOPMOIO 3aKOHOJABUOIO AKTY
TIOJIITSIEThCS HA KOMM(iKOBaHi Ta HeKoAM(DIKOBaHi, 32 TIPeIMETOM IIpa-
BOBOT'O PETYIIIOBAHHS — HA 3arajibHi Ta CIEMialibHi, 32 XapaKTepoM Tpa-
BOBOTO PETyJIIOBaHHS — HA MaTepiallbHI Ta TPOIeCcyatbHi TOMIO.

Jlo 3aranpHHX JpKEpeNn HOTapialbHOTO MPOoIecyaIbHOro mpaBa
MOJKHA BiIHECTH Ti HOPMAaTHBHI aKTH, SIKi PEryJIOIOTh SK MUTAHHS
HOTapiaJIbHOT AISUILHOCTI, TaK 1 1HIII CyCHuIbHI BigHOCHUHU. J[0 11i€l
rpynu MoxxHa BimHecTH KoHctuTytito Ykpainu — OcHOBHUM 3aKkoH
nepxaBu. CrierianbHi aKTH TPUCBSAYEHI PETyIOBaHHIO JIUIIE HOTa-
pianpHO1 misttbHOCTI. Hampukian, 3akon Ykpaiau «lIpo HOTapiary,
[Nopsimox BUMHEHHS HOTapiaJlbHUX Jil HOTapiycamMu YKpaiHu Ta iH.
Jlo akTiB iHIIMX rany3ed MpaBa, SIKi PEryiioITh OKpeMi MUTaHHS
3MIHCHEHHS HOTAPiaJIbHOI JIISIIbHOCTI, MOXKHA BiJJHECTH, HAIIPUKIIA],
Husineamii, Cimeitanii, llogartkoBwmii, [luBinpHO-TIpOLIECYaTHHUM,
3emMenbHUI KOJeKCH YKpaiHu [5, ¢. 67-68].

OCHOBHMM HOPMAaTUBHO-TIPABOBUM aKTOM aepkaBu € KoHcTu-
Tynis Ykpainu [6]. Bignosigno 1o ii ct. 8 KoHcTutynis Mae HaiBH-
Iy OPUIUYHY CHUJIY, a 3aKOHM Ta IHII HOPMATHBHO-IPABOBI aKTH
npuiiMaroThest Ha ocHoBiI KoHcTHTywii YKpaiHu Ta MOBUHHI BiAMOBI-
natu 1. KoHCTHTYIISI Mae BUINY IOPUANYHY CHIIYy Ta MPSAMY IO i
3aCTOCOBYETHCS Ha BCill TepuTOpii YKpaiHu.

[oninsemo mymky K. Umxmaps, mo, 6e3ymoBHO, KoHCcTHTY-
Ilisl IPSIMO HE 3aKPIILTIOE OCHOB MPABOBOT'0 CTATyCy IHCTUTYTY HOTa-
piary, a 3rajgka Ipo OCTaHHIN 3ycTpidaeThCsl B Hid JHUIIE pa3 — y
CT. 92, O peryiroe MUTAHHS, SKi BU3HAYAIOThCS BUKIIFOUYHO 3aKOHA-
Mu Ykpainu [7, c. 89].

Binrak cr. 92 Koncrurymii Haromomrye, 0 BUKITIOYHO 3aKO-
HaMU YKpaiHU BU3HAYAETHCS OpraHi3allis i JisUTbHICTh HOTapiaTy Ta
CTaBUTH 11 Ha OJTUH PiBEHB 3 CYIOYCTPOEM, CyJOUMHCTBOM, CTaTyCOM
CYJUIIB, 3acaJlaMH CYZOBOI €KCIIEPTU3H, OPraHi3aIli€ro Ta JisUIbHICTIO
MPOKYpaTypH, OpraHiB Ai3HaHHS 1 CIIJICTBA, OPTaHiB i YCTaHOB BH-
KOHAHHS IMOKapaHsb [8, c. 569].

Horapiyc, mpoBajsun HOTapianbHy IisSUTBHICTH, BUXOIWTH i3
BuMor cT. 41 KoHcturymii Ykpaiau, BIAIOBITHO 10 SKOI KOXKEH Ma€
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MPaBO BOJIOJIITH, KOPUCTYBATHUCS 1 PO3MOPSIKATHICS CBOEIO BIacHIC-
TIO, PE3yJIbTaTaMHU CBO€1 IHTENEKTyabHOI, TBOPYOI JiSITHHOCTI.

[IpaBo mpuBaTHOI BIacHOCTI HAOYBa€ThCS B MOPSAKY, BH3HA-
YeHOMY 3aKOHOM. 3aKOHOJIaBeIb y 4. 4 CTAaTTi HATOJIONIYE, IO HIXTO
HE MOe OyTH MPOTUIIPABHO M030aBJICHMIA ITPaBa BIACHOCTI, a MPaBO
MIPUBATHOI BIIACHOCTI € HETTOPYITHUM |5, c. 68].

Bognowac K. UmkMmaps cirymrHo 3ayBaxkye, mo y Koncrutytii
VYkpaiHu poib HOTapiaTy sSIK iHCTHTYTY, IO CHPHUSE 3aXHCTY IpaB,
cBOOOJ 1 3aKOHHUX IHTEpeciB rpoMajsH Ta IOPUIMYHUX OCi0, He
BH3HaueHa. Hu3ka JOCiTHMKIB yBaXKarTh, 0 HOpMa cT. 59 OcHo-
BHOTO 3aKOHY HAIIOi JEpXKaBH, sSKa FapaHTye NPaBO HA OTPHMAaHHS
MIPaBOBOI JOMOMOTH, Y 3B’S3KYy 3 IIUM IOCTa€ SIK OJIHA 3 HalBakIu-
BIIIIMX 3a CBOIM 3Ha4YeHHsM [5, ¢. 90].

J1o 3arajbHMX JKepeJ1 IPaBOBOTIO PETYIIOBAHHS HOTapialbHOL
JiSUTBHOCTI TipaBa HaJie)KaTh Ti HOPMAaTHBHI aKTH, SIKI PETYIIOIOTH i
MMUTaHHS HOTapialbHOI AISUTFHOCTI, ¥ 1HIII CyCHiNbHI BitHOCHHH. [[0
miei rpynu MokHa BigHecTH KoHcTuTymito YkpaiHu, crierianbHi
AKTH, TPUCBSYCHI PETYJIOBAHHIO JIUIIEC HOTApialbHOI JisSUIBHOCTI,
Hanpuknaj, 3akoH Ykpaiau «[lpo Horapiat» [9], Ilopsimok BuMHEH-
HS HOTapiaJbHUX il HoTapiycamu YKpainu Ta iH. [8, c. 568].

BucnoBku. TakuMm 4YnHOM, MOXKHa 3pOOMTH BHCHOBOK, IO
HOTapialbHE TpOILECyalbHe NMPaBO € CaMOCTIHHOI0 KOMILIEKCHOIO
rayry330 MpaBa sfKa Ma€ TICHUN 3B’S30K 13 1HIIUMU Talry3sMU IIpaBa,
30KpeMa IMBLIBHUM, IMBLIBHO-TIPOIECYaIbHAM, CIMEHHUM, arpap-
HUM, 3€MEJIbHHUM, >XUTJIOBUM, TOCHOJAPCHKUM, KPUMIHAJIBHUM Ta
aJIMiHICTPaTHUBHUM.

OCHOBHMM JKEpENIOM HOTapialbHOTO-TPOIECYaLHOTO MpaBa
€ Koncrutyniss Ykpainu, Ha sIKili TPYHTYETBCS BCE HOTapialbHO-
npolLecyaabHe 3aKOHOIaBCTBO.
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L B. /Ipo3ooea,
KaHOUOam WpuoudHUX HayK,
ooyenm

KOHCTUTYLIAHI HOPMHU
B CUCTEMI ’KEPEJI CIIOPTUBHOI'O ITPABA

Koncrutynis Ykpainu, sk OcHOBHUI 3aKOH JepKaBH, peria-
MEHTYE yCi c(hepH KUTTEMISIIBHOCTI CyCIUILCTBA, BU3HAYATUME BEK-
TOp (OpPMYBaHHS CUCTEMH JiKepen Oynb-iKoi raiysi mpaBa. Busna-
YalbHe 3HAYeHHS MAaTUMYTh KOHCTHUTYIIITHI HOPMH 1 IIJISl CIIOPTHB-
HOTO TIPaBa, OCKIJIBKH «TO3BOJISTIOTH 3PO3YMITH CYTHICTH ITi€i Tamy3i,
BH3HAYUTH, y IKUX MPABOBUX PaMKax BOHa icHye» [1].

Po3BuTOK Tady3ell mpaBa BUMAara€e MOIIYKY HOBHUX, OiIbII
CKJIaJIHUX, KOMIUIEKCHUX cep mpaBoBoro peryitoBanHs. [Ipobnema
JOCKOHAJIO1 periiaMeHTallii cycrmijJbHUX BiIHOCHH y cdepi ¢i3kyib-
TypH i cIOpTy TIOTpeOye HAIEKHOTO 3aKOHO/IaBUOTO OOTPYHTYBaHHS
Ta BIATIOBIAHOI CHHXPOHI3aIlil MPaBOBUX HOPM i3 KOHCTUTYIIHHUMHU.
Came B IbOMY TOJIATATAME aKTYaJIbHICTE 00paHOi TEMH Ta MPaKTHI-
HE 3HAYEHHS JUIs] IPAaBOTBOPYOI IPAKTUKHU.

Koo mpaBoBigHOCHH, IO OXOIUTIOETHCA CPEPOI0 CIIOPTUBHO-
TO MpaBa, € JOBOJI MIMPOKUM Ta Ma€ SICKPaBO BU3HAUYEHY KOMILIEKC-
Hy CIIPSIMOBaHICTh, a CaMe:

— MDKHapOJHI TIPaBOBITHOCHHH, CY0’ €KTaMH SKHX € MDXKHApO-
IHI opraHizarii, ¢exeparii, acoriarii 3 pi3HOro BUAY CIIOPTY; Opra-
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Hi3aTOPH Ta YYACHHKH €BPO, OJNIMIIMCHKUX irop, YeMIIOHATIB CBITY,
€Bpory, 1HIIKUX CITIOPTUBHUX 3aXO/IiB);

— OpTraHi3aniiHO-TIPaBOBI OCHOBH ITyOJIYHOTO aIMiHICTpYBaH-
Hs1 y cepi Ppi3nuHOT KyIbTypH Ta CIOPTY YKpaiHu,

—y cdepi OCBITHIX MOCIYT CIENiali30BaHUX HAaBYAIBHHUX 3a-
KJIaJiB;

—y cdepi mpodeciitHoro cnopTy B YKpaiHi;

—y cdepi IUTSII0-IOHAIBKOTO Ta CTYIEHTCHKOTO CIIOPTY;

—y cepi OiSTBHOCTI TPOMAICHKUX Ta 1HIIUX (i3KYIBTypHO-
CHOPTHBHHX 00’ €/THAHb;

—y cdepi HaOYTTA Ta peaizailii MPaBOBOrO CTATyCy CIOPT-
CMEHIB, TPEHEPIB Ta IHIINX YYACHUKIB CIOPTHBHOI JisITBHOCTI,

—y cdepi opranizamii Ta TpOBEACHHS CIIOPTUBHUX 3MaraHb
HaI[IOHAJILHOTO, PETiOHAIBHOTO Ta MIiCIIEBOTO PiBHIB;

—y ctepi perymoBaHHSA MOMATKOBHUX Ta IHIMUX (PIHAHCOBUX
BITHOCHH Y cepi CriopTy;

— IOJ0 TpaBa iHTENeKTyaJbHOI BIACHOCTI y cdepi COpTHUB-
HOI JiSUTBHOCTI,;

—y cdepi Oe3neKn KUATTEMISTTHHOCTI CIIOPTCMEHIB, PO3BUTKY
Ta 3abe3neveHHs X (Hi3uIHOTO 3I0pOB’ s, peadimiTarii;

— OMBUTHHO-TIPABOBI Ta TOCHOAAPCHKI MPAaBOBIIHOCHHH y cdepi
T AMPUEMHUIIBKOT TISUTLHOCTI CY0’ €KTIB (Di3KYJIBTYPH Ta CIIOPTY TOIIO.

Ha xoMmruiekcHMiA XapakTep raiy3i MpaBa 3BEpTald YBary
I'. Bopmiorosa [2], P. Menbauk [3], C. 3abapa [4], sIKi TOCHIKYBaIH
JpKeperia CIIOPTHBHOTO TIPaBa.

3 ormsAgy Ha MyONIYHICTh Ta MPUBATHICTH CYCHIIBHUX IIPaBO-
BiJIHOCHH, yYaCHUKAMH SKUX € Cy0 €KTH CIOPTHBHOTO IpaBa, BiAIo-
BiTHMM 3a 00CATOM € Tepellik KOHCTUTYLIHHUX HOPM SIK TepIIOJpKe-
pent 1i€l ranysi mpasa.

OKpiM 3arajbHUX KOHCTHUTYI[IMHUX TapaHTIii Ta OCHOBOITOJIOX-
Hux HopM I posainy Koncruryiii Ykpainu, 3okpema crareit 3, 8, 19,
BU3HAYAJILHUM JKEPETIOM CIIOPTUBHOIO IpaBa € TaKOXK cTarTi 23, 42,
43, 46, 50, 53, 54 Ta iHmI, 0 BU3HAYATUMYTh TpaBa, CBOOOAW Ta
00OB’SI3KH JIFOJIMHU Ta TPOMAJISTHUHA, B TOMY YHCHI IO € Cy0’€KTamMu
MPaBOBIJHOCHH Y cdepi Qi3KyIbTypH i criopTy. 30Kkpema, 4. 4 ctatTi 49,
sKa 3000B’s13y€ JepikaBy O0aTH Mpo PO3BUTOK (Hi3MYHOI KyJIBTYpH i
CTIOpTY, 3a0e3neuyBaTy caHiTapHO-eITiIeMiuHe Onaromomyyus [5].

KoucTuTymiitHi HOpMU 3HAWIUTA peani3allifo B OCHOBOIIOIOXK-
HOMY JUTS CIIOPTHBHOTO TipaBa 3akoHi Ykpaian «lIpo ¢izumaHy Kymb-
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Typy 1 copT» [6] Ta HH3LI HIIMX 3aKOHOJABYMX Ta MiJA3aKOHHHX
aKTiB, IO PErNIaMEHTYIOTh MPABOBi, COIliabHI, EKOHOMIYHI, OpTraHi-
3amiifHi OCHOBH (hi3WYHOI KYJIBTYPH 1 CHOPTY B YKpaiHi, MpaBOBHA
CTaTyc MyOJiYHUX Ta MPUBATHHUX Cy0’€KTIB CHOPTUBHOTO MpaBa.

1. Moprynos O. A. [ToHSTTS Ta cucTemMa JKepes CHOPTUBHOTO. Dopym
npasa. 2011. Ne 2. C. 624-629.

2. Bbopmrorosa I'. FO. CnopTuBHe npaBo SK HOBAa KOMIIJIEKCHA Tajy3b
npaBa. Aogokam. 2008. Ne 8. C. 13-15.

3. Menbnuk P. C. Cucrema aaMiHICTpaTHBHO- o npaBa YKpaiHH: MO-
Horpadis/ Xapkis: Bun-so XapkiB. Hail. yH-TY BHYTp. cripas, 2010. 398 c.

4. 3abapa C. I[Ipobremu BU3HAUEHHS MOHATTA Ta MpeMeTa CIIOPTUBHO-
ro npaBa YkpaiHu. Ilionpuemnuymeo eocnooapcmeo i npago. 2008. Ne 7.
C. 102-105.

5. Koncrurynis Ykpaiau: 3akon Ykpainu Bix 28.06.1996 Ne 254x/96-
BP. URL: http: //zakon4.rada.gov.ua/laws/ show/254.

6. Ilpo ¢izwuny kynmeTypy i cmopt: 3akoH Ykpainu Bing 24.12.1993
Ne 3808-XI1. URL: http: http://zakon5.rada.gov.ua/laws/show/3808-12.

C. C. €cimos,

KaHouoam 1opuoutHux HayxK, O0yeHm,
Odoyenm xkageopu
AOMIHICMPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIbgi6coi020 Oeparcasnozo yuisepcumemy
BHYMPIWHIX CNPAs

/. A. Cusoxkonenko,

3000y8ay suwoi oceimu

JIb8i8cbK020 Oepoicagro2o yHigepcumeny
BHYMPIUWHIX CNPAs

AJIMIHICTPATUBHE PETJIAMEHTYBAHHSA
ITYBJIIYHOI'O YIIPABJIIHHA

B VkpaiHni pedopmu myOmidHOTO YIIPaBIiHHS PO3BUBAIOTHCS B
KOHTEKCTI €BPONEHUCHKOTO JEpP)KaBHOTO MeHEKMEHTy. OHOYacHO
peari3yloThesl Kibka HampsiMiB pedopMyBaHHS MyOJi4HOI BIaju.
Haii0inpm 3HauymmMu cepen HUX €: peopMH JepKaBHOI CIykOwu,
Oro/pKeTy Ta OIO/DKETHOrO TPOIECy, aJMIHICTpaTHBHA pedopma,
pedopMa MicrieBOTO caMOBpsIAyBaHHA. PedopmyBaHHS cucTeMHU
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MyOJIIYHOTO YIPABITiHHS Ha OCHOBI i/1ef €BPOIEHCHKOTO JIEpKaBHOTO
MEHEDKMEHTY OOYMOBIIOE OO’ €KTHBHY HEOOXITHICTH aKTHBHOTO
MOmyKy e()eKTHBHHX MeXaHi3MiB 1 pedOpMICTCHKUX MiAXOMIB [0
yIpaBIiHH, B 3B’3KY, 3 YAM OCOOJIMBOTO 3HaUCHHS HaOyBae BIIPO-
BaJPKEHHS aIMIHICTPATUBHOI perjaMeHTallii.

Cdepamut 3acTOCYBaHHS PerjlaMeHTAllii B IyOJIIYHOMY YIIPaBITiHHI
€ MISUTHbHICTH Iep KaBHUX CITY>KOOBIIIB, BUKOHAHHA ITyOMYHNX (DYHKITH 1
HaJaHHS aJMiHICTPaTUBHUX MOCTYT. ONTUMAaNTEHAN 00CAT BIPOBAKEH-
HS aJMIHICTPaTHBHOI peTJIaMeHTarlil, 32 BU3HAUCHHSIMH TIPEICTAaBHUKIB
€nporeiicbkoro Coro3y, MOBUHEH CKJIAJaTH OJM3bKO MOJIOBUHH ITyOJTiy-
HOTO yNpaBIiHHA. B iHIIOMY BHUIIaKy aJMiHICTpaTHBHA periiaMeHTAIlis
MOJKE MaTH HETaTHBHI e(eKTH: OOMEXHTh YIPABIIHCHKY iHIIIaTHBY Ta
KPEaTUBHICTH JIEP)KaBHUX CITyXOOBIIIB, YCKIIATHUTh CYOCHIIIAPHICTh MiXK
YIPaBIiHCBKIMHU PIBHAMH MyONIYHOI BJaan, OOMEXHTh JOCTYIHICTH
HaJaHHS aJMiHICTPaTHBHUX TIOCIYT, CTBOPUTDH aJMIHICTPAaTHBHI 0ap’epu
B OTPUMAaHHI MOCIYT, 301IBIINTE BUTPATH B3a€EMOII.

PedopmyBanHs cucTeMH MyOJIiYHOTO YNpaBiliHHS 3HAXOAWUTH
BiJOOpa’keHHsI Y BUIJIGHHI YOTHPHOX €TamiB PO3BUTKY aiMiHiCTpa-
THUBHOI periameHTanii: GopMyBaHHs MepeiKiB (QYHKIIH 1 aAMiHICT-
pPaTUBHUX TOCIYr 3 METOI0 IPOBEICHHS BigOOpY, CKacyBaHHS ix
HAJUTMIIKY 1 AyOJIOBaHHS; 3aKOHOJIABYHIA MEPEXiJ Ha IMOCaI0BI per-
JAMEHTH JUISl BCIX KaTeropii Jep:kaBHUX CIy:KOOBIIIB, po3poOka Ta
3aTBEP/PKEHHsI CTAHJAPTIB aAMiHICTPATHBHUX MOCIYT; BIPOBAKEH-
HSl TOCBiy aJIMiHICTPaTUBHOI periiaMeHTalii myOmiyHoro yrpasiiH-
HS Ha MiclieBOMY piBHi kpaiH €Bpormetickkoro Coro3sy.

B ocHOBY po3BUTKY aJIMiHICTpaTHBHOI perjaMeHTarlii my0:id-
HOTO yTIPaBIiHHA MOKJIA/IeH] 3arajbHi Ta crenudidHi MPHHINIH, SKi
BU3HAYAIOTHCS (POPMOIO, 3MICTOM I CUCTEMHICTIO aJIMiHICTPaTUBHUX
PErJIaMeHTIB, IO JIO3BOJISIOTH OUIBII JIOCTOBIPHO BPaXxOBYBaTH OCO-
ONMMBOCTI Tpoliecy perjiaMeHTalii B myOJaiuHOMY yrpaBiiHHI. 3ara-
JBHI TPUHIANH aMIHICTPATHBHOI peryiaMeHTalii (IpUHIUN JIeTiTh-
MHOCTI, CyOCHIiapHOCTI, TJIACHOCTI, BIIKPUTOCTI TiSUTBHOCTI OpPTaHiB
myOJIi9HOT BIaH, MOXKIIMBOCTI 3/IIHCHEHHS MyOJIIYHOTO yIPaBIiHHS
3 BHUKOPHCTaHHSM iHQOpPMAIiiHUX TEXHOJIOTiH) BHCTYMAIOTh
00OB’SI3KOBOI0 OCHOBOIO JUIsl BIPOBADKEHHSI Ta PO3BUTKY MPOLECY
pernaMeHTanii B myOniyHOMY YIpaBJIiHHI.

Criertudiyai npuHIMNY (TPUHIMAI aAEKBATHOCTI 3aXOMIB aj-
MIHICTPaTHBHOI perjIaMeHTarlii, yCYHeHHS HaJIMIpHOCTI MyOIiuHuX
(yHKIIi#, PsSMOTO Ta 3BOPOTHOTO 3B’SI3KY), SIKi € 0co0iMmBOO (op-
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MOIO TIPOSIBY 3arajlbHUX MPUHIIMINIB, JOMOBHIOIOTH 1X 1 JO3BOJSIOTH
PETYIIOBaTH OKpeMi acCTHeKTH IMyOIiYHOTO YHpaBIiHHS 3 ypaxyBaH-
HsM crienugiky Ta XxapakTepy BUKOHaHHS (DYHKINT Ta HAJaHHS aaMi-
HICTPAaTUBHUX TTOCIYT.

OCHOBHMM IHCTPYMEHTOM peTJIaMeHTaIlii BUKOHAHHS (DyHKITiH
1 HamaHHS aaMIiHICTPATUBHUX TOCIYT € MPUUHATTA aJAMiHICTPATHB-
HHUX DPEerjaMeHTiB — HOPMaTHBHO-TIPABOBHX aKTiB JIEP)KaBHUX Opra-
HIiB a00 OpraHiB MICIIEBOTO CaMOBPSIYBAaHHS, III0 BCTAHOBIIOIOTH
TEPMIHM Ta MOCIIIOBHICTh aJIMiHICTPATUBHUX MPOLEAYP 1 aMiHICT-
paTUBHUX il OpraHiB BIaAH, TOPIIOK B3aeMOJil 3 QizuuHUMH 200
IOPUIMYHUMH 0CO0aMHu. BCTaHOBIIOIOTHCS BHMOTH JO OOCIYrOBY-
BaHHs Ta KOM(pOPTHOCTI IPOMaJIsiH, MEPCOHANBHA BiAMOBIAATBHICTD
MOCaZOBUX OCI0 1 MOMKIMBICTH JOCYJOBOTO OCKap)KEHHS IX JiH.
SIKiCTh 1 JOCTYMHICTh HAJaHHS aJMiHICTPATUBHHUX MOCIYT 3AJIEKHTh
BiJl CTPYKTYPH aIMiHICTPAaTUBHUX PErJIaMeHTIB.

CTpyKTypa periaMeHTy MOBHHHA CKJIAJaTHCS 3 PO3JLIIB, B SIKi
BKJIAJIAIOTHCS BC1 HEOOX1THI BUMOTH METOIHK PO3POOKH PETIIAMEHTIB
HaJaHHA TTOCIIYT: OpTaHi3allii, sSKi 3aCTOCOBYIOTh PETJIaMEHT; HOpMa-
THUBHO-TIPABOBI aKTH, IO PETYJIOIOTh HAJaHHS ITOCIYTH; HOPSIOK
OTPUMAaHHS JIOCTYITY JIO ITOCTYTH; BUMOTH JI0 SIKOCTI TIOCIYTH, 3aKpi-
IUIEHI CTAHIApTOM; TOPSIOK OCKap KEHHS MOPYIIECHb BUMOT perja-
MEHTY; BiJIlIOBIIaJbHICTD 3a MOPYIIEHHS BIMOT PETJIAMEHTY HaJaH-
HS IOCITYTH; TOCTIHHUI KOHTPOJIb BiAMOBIAHOCTI BUMOTaM perjiaMe-
HTy HajmaHHsa nocayrd [1, c. 250]. 3a3HaueHa CTpyKTypa J103BOJISE
BUPOOUTH €IMHUN MiAXiJ 10 HAJaHHS MOCTYT, OCKIJIBKU aKICHTYE
yBary Ha HalOiNbII 3HAYYIIMX MOMEHTaX MpOoIecy HalaHHS MOCTy-
', KOPOTKO Ta JIAKOHIYHO BifoOpakaroud ix i 3a0e3neuyoun yHi}i-
Kallilo, I03BOJISIFOYHM 3HU3UTH BUTPATH Ha PO3POOKY.

Po3BuTOK aaMiHiCTpaTHBHOI perjaMeHTalii B cucteMi my0i-
YHOTO YNPABJIiHHS BU3HAYAETHCS 3aralbHIMU Ta TIPUBATHUMH 0CO0-
JUBOCTSAMHU OpraHizamii. 3arajipHi OCOOIHMBOCTI OOYMOBIIOIOTHCS
HEOOXiMHICTIO, 3 OJHOTO OOKy, MiJIBHIIEHHA SKOCTI IMyOIiYHOTO
YIpaBIiHHS 32 JOTIOMOTOIO0 ONTHMI3allii Ta perJaMeHTallii BAKOHaH-
Hs ¥oro (yHKI 1 HaZaHHSA MOCTYT, 3 iHIIOTO 00Ky — pPO3pOOKH
e(eKTUBHOI CUCTEMH MyOJIIYHOTO YIpPaBIiHHS. 3arajabHi 0COOIUBOC-
Ti 3yMOBJI€HI 3aJIe)KHICTIO SKOCTI HaJaHHS aIMiHICTPAaTUBHUX TIO-
CIJIYT BiJl perJiaMeHTaIlii Ta pO3BUTKY HOPMaTHBHO-TIPABOBO1 Oa3w.

[TpuBaTHI 0COOIMBOCTI OpraHizamii agMiHICTPAaTHBHOI peria-
MEHTAIlll BU3HAYAIOTHCS CIEIU(IKOI MyOIiYHOr0 YIpaBiiHHS MPO-
SBIISIIOTHCA B 3aJISKHOCTI BiJl PiBHA (PiHAHCOBOI 3a0e3MeYeHOCT,
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npodeciiiHoi MArOTOBKH JEPKaBHHUX CIYXKOOBIIB, KOMI I0TEpU3aIii
MEBHOI TEPUTOPIi.

TennmeHtii po3BUTKY aJMIiHICTPAaTHBHOI periiaMeHTaIlii xapak-
TEPU3YIOThCS PO3MIUPEHHSAM CEepU 3aCTOCYBaHHS PErjiaMeHTallii B
nyOJIiYHOMY yTpaBJliHHI, YCYHEHHSIM MPOSBIB KOPYMLii, MiABUIICH-
HSIM PE3yJITATUBHOCTI MpodeciiiHoi cy)00BOT TisNTBHOCTI AepKaB-
HUX CIYXOOBIIiB, TMOMIMIIEHASIM SKOCTI 1 JOCTYIHOCTI agMiHicTpa-
THBHUX TIOCIYT Ha OCHOBI CTBOPEHHA OaratoQyHKIiOHAITBHUX
meHTpiB. IcHylo4Wa cucTema mpoIlecy HaJaHHS aJMIHICTPAaTUBHUX
MOCTYT BHUMarae TOJIMIICHHs SKOCTI IUIIXOM BHKOPUCTAHHS MOXK-
JIUBOCTEH TH(POPMAIITHO-KOMYHIKaIliHHUX TEXHOJIOTIH.

lonoBHOIO METOIO MyONiYHOTO yMpaBiiHHS B cepi HamaHHS
MIOCITYT € CTBOPEHHS YMOB JUIS IOCTYITHOCTI 1 IKOCTI HAJaHHSA, KOHT-
POIO TISUTBHOCTI BIATIOBIZANIEHUX TOCAIOBUX OCIO, TIiABUINEHHS
e(eKTUBHOCTI BUTPAaYaHHS JEePKAaBHUX PECYPCIB HA HaJJaHHS TTOCIYT.

€Bponeichknil IepkaBHUM MEHEIKMEHT Tepeadadae, 1o Imy-
OJIiyHE ympaBiHHS Mae€ OyTH CIUIAHOBAHO, OPraHi30BaHO, MOTHBO-
BaHO, BPaXxOBaHO Ta MPOKOHTPOJIbOBaHO. OCHOBHUMH OpraHi3alliii-
HO-TIPaBOBHMH HalpsiMaMU €BPOIEHCHKOT0 AEP’KaBHOIO MEHEDKMe-
HTY B IyOJIiYHOMY YTIPaBIiHHI B KOHTEKCTI pehopMyBaHHS JeprKaB-
HOTO YTPaBJIiHHS B YKpaiHi €: BIPOBAKEHHS MTPOrPaMHO-II1IIEOBUX
METOAIB MYyOJiYHOTO YMpaBIiHHS; perjaMeHTyBaHHA Au(epeHIiio-
BaHOI'O MiAXOJY A0 IUIAHYBaHHS BUKOPUCTAHHS JCPKaBHHUX KOIITIB
Ha BUKOHAHHS QYHKIIH.

Jnst BockoHaneHHsI poOOTH 3 opraHizaiii e)eKTUBHOI isThHO-
CTi OprafiB MyOJiYHOI BIaaH, CIPSIMOBAHOI Ha TIIBUINEHHS SKOCTI
JKUTTS HACENIEHHsI, HEOOXiHI: BIPOBA/DKEHHS PETJIAMEHTIB, AKi J03BO-
JISIFOTh OPIEHTYBATH CUCTEMY ITyOJIIYHOTO YIPABIIIHHS HA ONTUMI3AIli0
JiepKaBHUX BHUTPAT; peasti3allisi MexaHi3My HOPMATUBHO (hiHAHCYBaHHSI
BUKOHAHHS (DYHKIIIM 1 3IMCHCHHS NOBHOBAXXCHB; ayTCOPCHHT III0JI0
BUKOHAHHS OKPEMHX IOBHOBaXXEHb B SIKOCTI J€pP)KaBHO-IPHBATHOIO
mapTHepCTBa. J{aHi HAMPSIMU JTO3BOJISTIOTH BiJIPETyIIOBATH IHCTPYMEHTH
OpTaHi3aIliifHO-TIPaBOi B3a€MO/Iii MK PIBHIMH MyOJIiYHOI BIIa/IH, 3aCTO-
coByBaTH Au()epeHIIHOBaHUH i IX1/1 10 TUIaHYBaHHS BTPAT ACPKaBHUX
KOIITIB Ha BUKOHAHHS (YHKIIH, TapaHTyBaTH peali3alilo MPUHIMIIB
eEeKTUBHOCTI, EKOHOMIYHOCTI Ta pe3yJbTaTUBHOCTI.

AIMIHICTpaTHBHA perjaMeHTaIlisl € KIIOYOBOIO IJIAHKOK Ta
CTaOUTi3yIounM (aKTOpOM, MPHU SIKOMY CTBOPIOIOTBCS YMOBH IS
i IBUIIEHHS €(eKTUBHOCTI MyOIiYHOTO ynpaBiHHA. BpoBamkeHHs

73



periaMeHTanii B myOJiuHe yrnpaBiliHHs A03BOJISIE 3a0€3MEUUTH: yCY-
HEHHS HAJUIMIIKOBUX aIMIHICTPATUBHUX MPOIEAYp 1 KOPYIIi 3a
PaxyHOK CHpOIIEHHS aMiHICTPaTHBHOTO MPOIIECY; 3MEHIIEHHS Tep-
MiHIB BHKOHaHHS TIOCIYT; BIAKPUTICTH iH(oOpMarii mpo agmiHicTpa-
THUBHI TMpOLeAYpH; Ha MiABHUIICHHS SKOCTI BUKOHYBaHUX ITyONiYHHX
(GYHKIIH 1 MOCTYT, 1110 HAAAIOTHCSL.

VY 3B’s3Ky 3 MM aIMiHICTPAaTHBHA pPETJIAMEHTAllis Yepe3 OIl-
THUMI3aIliF0 TPOIECiB BUKOHAHHS ()YHKIIIH 1 HaJJaHHS aJIMiHICTPATHUB-
HUX TIOCJIYT CTA€ OJHUM 3 IHCTPYMEHTIB, IO CIIPUSIOTH MMiJBUILIEHHIO
e(eKTUBHOCTI MyOIIYHOTO YIIPaBIiHHS.

1. KobOko €. B. YnpoBa/pkeHHsI aMIHICTPaTHBHUX PETJIAMEHTIB Y MislIb-
nictb MBC Ykpainu ta HanionansHoi noniuii. Hayk. sichux Hay. akademii
enympiwmnix cnpae. 2017. No 1 (102). C. 248-257.

C. C. €cimos,

KAHOUOam 10puOUdHUX HAYK, OOYeHM,
Odoyenm xkageopu
AOMIHICIMPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIvgigcbK020 Oeparcasnozo yHisepcumemy
6HYMPIUWHIX CNPAs

M. M. Cipanm,

KaHouoam 1opuoutHux HayxK, O0yeHm,
Odoyenm xkageopu

KOHCMUMYYItiHO20 Ma MINCHAPOOHO20 Npasa
Incmumymy npasa ma ncuxonoeii
Hayionanvuozco ynieepcumemy

«/IvgiscoKra nonimexuikay

_ AESIKI IMTAHHA
NNPOTUAII TEPOPUCTUYHIUN AIAJIBHOCTI
HA OB’€EKTAX TPAHCIIOPTHOI CUCTEMH

TepopuctuuHa isUIBHICTE — COLAIBHO-ICCTPYKTHBHE (hopma
BIHCBKOBOI JISUTHHOCTI, CIIPSIMOBaHa Ha MiipuB a00 OcIableHHs nepKa-
BH Ta JIOCSATHEHHS MOJITUYHUX IUIEH MUIIXOM HACHIIBHUIIBKOTO TIPH-
MYCY OpraHiB JIep)KaBHOI BJaJyd HAa BUKOHAHHS TMEBHUX MOJITUYHHX
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el 3 BUKOPHCTAHHAM JICTIPECUBHUX IICHXOJNOTiYHUX (hakTopiB. Te-
POpU3M Ha TPAHCIIOPTI € SIKICHO HOBOIO 1 CIeIU(iYHO0 (OPMOIO TPO-
SIBY TEPOPHU3MY. CHPSIMOBAHA IIPOTH CUCTEMH CYCITUTBHHUX BiJTHOCHH.
[o-mrepire, 3pocratoda poiib TPAHCIOPTY Ta BCi€l iHGpacTPyK-
TypH CYCIIIJILCTBA B HAI[IOHAIBHIN KOMYHIKaIlii, BIPOBaIKEHHS BU-
COKHMX TEXHOJIOTii PU3BOANTH JI0 TOTO, IO TPAHCHOPT CTA€ KHUTTE-
BO B&YKJIMBOIO apTepi€lo IUBLII3ali], HECAHKI[IOHOBAHE BTPYYaHHs Ta
HaHECEHHsI TEPOPUCTHYHHX YAApiB 37aTHE TPUBECTH A0 KaTacTpodi-
YHHUX HACJIJKIB TEXHOTEHHOI'O XapakTepy Juisl BCbOro coitiymy. [lo-
apyre, 6araTo TEPOPUCTHYHUX YTPYIIOBaHb BHKOPUCTOBYIOTH Pi3HI
BHIU TPAHCIIOPTY B SIKOCTI HECIIOAIBAHHUX, MOPIBHIHO HEAOPOTHX i
BHCOKOE(PEKTHBHHUX 3aCO0IB TEPOPUCTHYHOTO BIUIMBY Ha CYCIHIJIBCT-
Bo. [lo-TpeTte, TpaHCTIOPT € 3aC000M MIKJCPKABHOIO CITUIKYBaHHS 1
AKTHUBHO BHUKOPUCTOBYIOTHCSI TEPOPUCTUUYHUMH OpraHi3amisiMy IS
MEPEMIIlIEHHS TEPOPHUCTIB 1 JIOCTABKU HEOOXIAHOTrO OO0JIaJHAHHS Ta
30poi mist 3abe3meueHHs mismbHOCTI. [lo-dueTBepTe, TepopuCcTHYHI
aKIii 3HAXOAATh MIATPUMKY B CYCIAHIN KpaiHi, [0 HE OTPUMABIIN
3acy/KEHHS Ha PiBHI MOJMITHYHOTO KepiBHUITBA KpaiH CriBapyXHO-
CTI HE3aJIEXKHUX JeprKaBa Ipo 1o cBigunTh YkKa3 [Ipesugenta Ykpa-
Tau Big 19.05.2018 Ne 139/2018 «IIpo pimenns Pagu HaifioHaabHOT
Oesmeku 1 oooponn Ykpainu Big 02 tpaBus 2018 poky «IIpo mpumu-
HeHHS 1ii Uit YKpaiH! OKpeMHuX MIKHapOJHHUX JOTOBOPIB, yKIIase-
HuUX y pamkax CmiBapyxkHocti Hesamexunmx [epxa». Ha mymxy
YaCTWHW HACEJCHHS MIBHIYHOTO Cycima YKpaiHu, HaiOiIbIl pO3BU-
HEHI B €KOHOMIYHOMY BiJHOIIEHHI JiepkaBu €Bpomneicbkoro Corozy
HaB’S3YIOTh lyXOBHI OPIEHTHPH, HIBENIOIOYH COLIOKYJIBTYPHY 1/1€H-
TUYHICTb, 10 3 HEMHHYYICTIO BEJIE JI0 MPOTUIi 3 OOKY OKpeMoi Jac-
TUHU HaceJeHHs. TpaHcHopTt, Oyaydn HaHOUTBII SCKPaBUM 1 TyXKe
MOIINPEHNM CHMBOJIOM TIIo0aii3allii, BUCTyIa€ 3HAKOBOIO MIIIEHHIO
JUISL TEPOPHCTIB HE3TOTHHUX 3 TAKHUM IIOJIOXKEHHSM cripaB. [lo-mr’site, B
3B’S13KY 3 PO3BUTKOM HAayKOBO-TEXHIYHOTO MPOTPECY, PO3IMUPEHHIM
JOCTYIy 70 iH(POPMALIHHUX TEXHOJIOTIH, JIFOJIU 3 €KCTPEMICTCHKUMHU
MOrJIJaMi MaloTh MOXKJIMBICTH HpWaOaTH abo BUTOTOBUTH Pi3Hi
BU/IM 30pOi Ta BUKOPHCTOBYBATH JAOCSTHEHHS HAYKH JUISi BUKOHAHHS
cBoix 3aayMiB. [lo-mmocte, Tepopu3M Ha TPaHCHIOPTI BU3HAYAETHCA 3
TOYKH 30pYy TAaKTHKH 3aKPUTICTIO Ta KOHCIIpaTWBHO. TakTuka Tepo-
PUCTUYHOI AiSTIBHOCTI, SIK OaratorpaHHe COliajIbHO-IIPaBOBE SIBUIIIE,
B MOJIITUYHIHM CHUCTEMI KEPiBHUIITBA THMYACOBO OKYIIOBAaHUX TEPHUTO-
piii Jonenpkoi Ta JlyraHcbkoi obnacTell € BIAHOCHO CaMOCTIHHHAM
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CJIEMEHTOM YMpPaBIiHHA, MiJUIETTIUM CTpPAaTeriyHuM (MTOJMITHYHHX )
IIJISIM, SIKI BECTYTAIOTH SIK CHENU(ITHNIN 3aci0 BIDIMBY Ha MIXKOCO-
OWCTICHI Ta TPYINOBI CyCHiIbHI BiHOCHMHH B c¢epi BIACHKOBO-
MOJIITUYHOT 00POTHOU.

Tepopu3Mm Ha TpaHCHOPTI — Iie 0COONMBUM YHHOM OpraHi3o-
BaHe HACHJIBLCTBO, BUJ COLIAJIbHOI MPOTHU/Ii, CIIPSIMOBAHOI Ha pealti-
3aIif0 eKCTPEeMICTCHKOI 1 CemapaTUCTChKOI imeonorii, B atMocdepi
CTpaxy, IO BUKIUKAETHCA JISIIHHICTIO arpeCHBHHAX OPTaHi30BaHUX
Cy0’€KTiB, MPOBOAUTHCSA 3 BUKOPHCTAHHSIM 3ac00iB TPaHCIOPTY abo
Ha 00’€KTax TPAHCHOPTY SIK CKJIaJHOI iIHQPaCTPYKTYpH CYCHILCTBA.

3MicT Tepopu3My Ha TPAHCHOPTI BKJIOYAE HaMipH Ta Iii, pea-
J30BaHi TIEBHUMH 0CO0aMH, TpyNaMH i OpraHi3amisMud Ajsl JOCsT-
HEHHS CBOIX aHTHUTPOMAJCHKUX I[N, CIIPSIMOBAaHUX Ha JecTabii-
3aIif0 JKUTTS COIyMy 3a JOMOMOTOI0 TPOBEACHHS MacIITabHUX
TEPOPUCTUYHHX aKIii Ha TPAHCIIOPTI TSI 3aJIAKYBaHHS JIOACH, pyi-
HYBaHHS >KUTTEBO BaXKJIUBHX COLAIBHUX OO0 €KTIB 1 BUKJIMKAHHS
Xa0TUYHHUX 3MiH B Pi3HUX IPOMAJICHKHX 1 JIEPKaBHUX CTPYKTypax.

OCHOBHMMH TEHJICHIISIMA TEPOPU3MY Ha TPAHCIIOPTi BUCTYMa-
10Th 3MiHH B (hopMax i BHIaX HOTO BUKOPUCTAHHS TEPOPUCTAMH IS
pearmizaliii cBOiX MECTPYKTHBHHX IIiyied. J[MHamika Tepopu3My Ha
TPaHCHOPTI, B KOHTEKCTI MoIit Ha cxoxi Ykpainu B 2014 pomy, BKITIO-
Yae B ceOe Ha pi3HUX eTamnax Horo po3BUTKY y (1 — TpaBeHb — MOYaTOK
yepBHs 2014 p, 2 — uepBeHb-uneHsb 2014 p, 3 — HacTymHI Micsmi 10
BCTaHOBJICHHS CTIMKOI JiHii mofiny cropiH). Pi3Hi etanmu xapakrepu-
3YIOTBCS PI3HOKO TpaHC(OPMAITIEI0 TAKTUKA TEPOPU3MY Ha TPAHCIIOP-
1i. [lepmmii eran xapakTepHHUN THM, IO TEPAKT CIPSIMOBAaHUI Ha TO-
IIKO/PKEHHS (3HUIIEHHS) iH(ppacTpykTypu. Jpyruii eram mgonas Je-
MOHCTPATHBHI MIaHTaXHI il 3 METOI0 BUMAaraHHs MOJIITUYHUX MOCTY-
MOK 3 MOJANBIINM BIOCKOHAJICHHSIM TaKTUKU TEPOPUCTUYHOI JIisUTb-
HocTi. TpeTiii eTanm OXONMMB XapaKTEepHCTHKH IEpPIIOr0 Ta JAPYroro.
EdexTrBHICTS MOMITHYHOTO BIUIMBY BiJ TEPOPUCTUYHOI IisUTHHOCTI
3HAXO/NUThCS B TPSAMIN 3alle)KHOCTI B TPAaBOBOTO, MaTepiajbHO-
TEXHIYHOTO, iH(OpMAamiiHOTO Ta iHIIOro 3abe3nedeHHs, MiaAoopy,
npodeciiiHOro HaBYaHHS Ta BUXOBaHHs 0COOOBOTO CKIIady, SIKUi Oepe
y4acTh B JaHOMY BHJIi 001 0BUX Jii. OCOOIMBICTIO € AKTUBHE BUKOPH-
CTaHHS HAYKOBO-TEXHIYHHX 3aCO0IB y cepi 030poeHb, 3aC00iB Mexa-
Hi3aIlil, aBToMaTH3aIlii, CHrHaJi3amii Ta crioctepexenHs. € Bei mcra-
BM BBa)XKAaTH, IO JaHa JisUTBHICTH 3[IHCHIOETHCA IIil KEPIBHUIITBOM
PO3BiTyBaNbHUAX OpraHiB. Bee me mo3Bosse Ge3mepepBHO 3MiHIOBATH 1
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YIOCKOHAITIOBAaTH TAaKTUKY TEPOPUCTHUYHOI Ta AWBEPCIHHO-PO3BidY-
BaJIBHOI JisUTHHOCTI HA 00’ €KTaX TPAHCTIOPTHOI CHCTEMH.

Tepopusm — ne couiaabHO-AECTPYKTUBHE SIBUILE, K€ BH3HA-
YaeThCs, SIK MOTHBOBAHE IIIJIECTIPSIMOBAHE, 32 €IUHOIO 17I€0JIOTIEr,
BEJICHHS OOMOBMX JIiid, MPU3BOJUTH JIO 3POCTaHHS 130JbOBAHOCTI Ta
BITYYKEHOCTI OKpEMHUX TPYI i, K HACTIAOK, JO 3POCTAaHHS dYHCIa
TEPOPUCTUYHHUX aKTiB Ha 00’€KTaxX 3ali3HWYHOTO TPAHCIOPTY, e
HE/IOCTAaTHE 1H)KEHEPHO-TEXHOJIOTIYHE YKPIIUIEHHSI 00’ €KTiB 3 Maco-
BUM TepeOyBaHHSIM JIIOJeH OOYMOBIIOE MOJKIHMBICTh 3IiHCHEHHS
TEPOPUCTUYHHX aKTiB. BilCyTHICTP HOPMATHBHO-TIPABOBOI 0a3m He
JI03BOJISIE IOCUTH TIOBHO 1 SIKICHO TpOaHaji3yBaTH YMOBHU, IPUUMHH
Ta HACJIJKU TCPOPUCTHYHUX aKTiB CkoeHMX Ha Jlonenpkiid i [Tpu-
THINPOBCHKIA 3ami3HUIX. (B BiAKpUTHX HOPMAaTHBHO-TIPABOBUX
0azax «3akoHOMaBCTBO YKpainm», «HAY», «Jlira-3akon», odirmiii-
HUii caiit BepxoBHoi Pagu Ykpainu po3nin «3aKoHOIaBCTBOY, HEMAE
HOPMAaTUBHO-TIPABOBUX aKTiB 10 PETJIAMEHTYIOTh IPOLEAYpY Ipo-
BeJIeHHS OOCTe)KeHHS OO0 €KTiB 1H(OPACTPYKTYpH 3alli3HHYHOTO
TPAHCHOPTY Ha MpPEAMET 3aXHCTy BiJ TEPOPUCTHYHHUX aKTiB.) KoH-
nenifii 00poThOU 3 TEpPOPU3MOM, 3aTBepipKeHa, [LnaH 3axo/iB mI0/10
peamizamii KOHIEMIi OOPOTHEOM 3 TEPOPHU3MOM, BIAMOBITHUN TIaH
MBC VYxkpaiaun He BH3HA4YarOTh KpHUTepii aHami3y TepOPUCTHIHOL
JUSUTBHOCTI B IJIOMY SIK COIIaJILHOTO sIBUIIA, HA 00’ €KTaxX 3aJli3HUY-
HOTO TPAHCTIOPTY Ta pyXoMoMy ckiazi [1; 2].

3a3HadeHi TOKyMEHTH PO3TISAA0Th MPOTHIIS TEPOPU3MY Ha
TPAaHCHOPTi, K MPOLEC MOINEPEKEHHS BHUHUKAIOYHX TEPOPUCTUY-
HUX 3arpo3, CIPUSHHS BUPILICHHIO TPOTUPIY B Pi3HUX cdepax cyc-
HiIbCTBA, SIKI BUCTYNAIOTh HOro NPUYMHAMM, KU Ma€ HOCUTH aK-
TUBHHH, HACTYNANbHUI XapakTep 1 COpSAMOBaHUM MepeayciM Ha 3a-
noOiraHHs TEPOPUCTUYHUM MPOsIBaM, MPH IbOMY HE PO3KPHBAIOYH
CTpATETIIO Ta TAKTUKY MPODITaKTHIHOI TiSITHHOCTI.

[IpoGiemMHa cuTyallist moyiATae B TOMy, 110 BCi 00’ €KTH TpaHC-
MOPTHOI 1HPPACTPYKTYpPH TOBHICTIO 3aXUCTHTH HEMOXJIHBO. Jlist
IIHOTO MOTPiOHI OyM 6 KOMITH, cyMa SIKUX JIOPiBHIOE BAPTOCTI caMoi
TpaHCTIOPTHOI crucTeMu. lle He Moke co0i JO3BONUTH JKOJHA, HABITH
Haiibararmia kpaiHa. PeanbHO, MOXIMBA TUTBKM BUOIPKOBHH 3aXHCT
OKpeMHX 00’€KTiB iHPPACTPYKTYPH, IO TO3BOJISIE MiHIMI3yBaTH 30HMTOK
Bi/l HOTEHLIMHKX 3arpo3 IPUPOAHOT0, TEXHOT€HHOI'O Ta TEPOPUCTUYHO-
ro xapaktepy. Bubip 00’€KTiB 3aXUCTy € CKJIaJHUM HAyKOBUM 3aBJIaH-

77



HSIM, BiJ] YCIIIIIHOTO BHUPIIIEHHS SIKOT 0araTo B 4OMy 3aJI€KUTh eerTu-
BHICTb CUCTEMH 3a0e3MeUCHHsI TPAHCIIOPTHOT OC3IIEKH.

Hebe3nedni 00’€KTH TpaHCTIOPTHOI iHPPACTPYKTypH B Pi3HO-
My CTYTICHI 3aXHIIEHi Bl MPUPOJHUX I TEXHOTEHHUX KaTtacTpod Ta
BiJl TEPOPUCTUYHUX 3arpo3 BiJIIOBIIHO JI0 BUMOT, IPUHHATHX B KO-
YKHOMY BUAI TpaHcnopTy. OfHAK, SK MOKa3ye JOCBiJ B HaIIii KpaiHi
1 32 KOPZOHOM, LILOT'O 3aXUCTY BUSIBIAETHCS HEIOCTATHHO JIS 3ar0-
OiraHHs TEPOPUCTUYHUM aKTaM. Buxozsun 3 MaTepiaiiB, HASBHUX Y
BIIKpUTHX iHQOPMAIIIHHUX pecypcax, He iCHye eeKTHBHOI CHCTEMH
BUPOOJICHHSI BUMOT JI0 3aXMCTy 00’ €KTiB TPaHCIOPTHOI iH(pacTpyK-
TypHY Ha OCHOBI MOHITOPHHTY 3arpo3.

Ha ocHOBi aHamni3y HaykoBOI jiTepaTypy MOXKHa 3pOOWTH BH-
CHOBOK TIPO BIJICYTHICTh: IEHTPAJi30BaHOI CHCTEMH MOHITOPHHTY,
SIKFA OIMCYE CTaH Oe3MeKkHu 00’€KTiB iH(PPACTPYKTYpH Pi3HHX BHIIB
TPaHCIIOPTY, CHUCTEMHM KOHTPOJIO BHUKOHAHHS BHMOT 3a0€3MeUeHHS
TpaHCHOPTHOI Oe3nexw. BupimeHHs 1ux 3aBoaHbh Mae B3STH Ha cele
CTBOpIOBAaHA €JHA CHCTeMa 3a0e3NeyYeHHS TPaHCIOPTHOI Oe3meku
kpainu. [lepmmM KpoKOM Ha HOMY IUISIXY Ma€ CTaTH BHPILIEHHS
aKTyaJIbHOI HAYKOBOI MPOOJIEMH — CTBOPEHHS METOOJIOTI1, METOANY-
HOT'O IHCTPYMEHTApil0 Ta MPOrpaMHUX 3aCO0iB i PO3POOKH BUMOT
3abe3neueHHs] Oe3rekrd 00’ €KTiB TPaHCMOPTHOI iH(PACTPYKTypH Ta
MOHITOPHHTY MOBHOTU Ta SIKOCTI BUKOHAHHs 1uX BUMOT. LIi Ta iHmmi
3axozu nependaveHi Ykasom [Ipesuaenrta Ykpainu Big 16 ciuns 2017
poky Ne 8/2017 oo BIOCKOHAIEHHS 3aX0/1iB 3a0€3MeUeHHS 3aXUCTy
00’€eKTiB KpUTHYHOI iHpacTpykTypH [3]. Halbinbm pamioHabHAM i
BUTIPOOYBaHMM B KpaiHax €Bporeiicbkoro Coro3y NUIIXOM BHpIIIEH-
Hs IPoOJIeMH € BiTHECEHHS /10 KaTeropiii 00’€KTiB TPaHCHOPTHOI iH-
(pacTpyKTypH 3a CTYIICHEM HAHECCHHsS MOTCHIIHHOTO 30MTKY B pasi
peadmizarii HaiOLTBI HEOE3MEeYHOTO CIIEHAPIl0 TEPOPUCTUIHOI aTakKh
Ta BH3HAYEHHS HEOOXIJHOTO CTYIEHS 3aXHCTY IS KOXKHOI KaTteropii
00’€KTiB Ha OCHOBI OIIHKW PU3UKIB MOpyIIeHHs Oe3nekn. Llei miaxin
NPUIHATHN 1 3aKpiluieHnid B okyMeHTax [lepikaBHill ciryx0i Ha/13BU-
yailHuX cuTyauid Yxpainu. [IpakTruHa peanizaiis LBOTO HIIXOLy B
TPAHCHOPTHIM CHUCTEMI TTOB’sI3aHA 3 HEOOXITHICTIO BUPIMIEHHS LiJIOTO
Py TEXHIYHHMX, TEXHONOTIYHHX, OpraHi3amniiHo-eKOHOMIYHUX, METO-
JOJIOTIYHHX 1 METOANYHUX MPOOIIEM.

1. TIpo 0coOaMBOCTI JepKaBHOT MOJIITHKY 13 3a0€3MEUCHHS JIePKABHO-
rO CyBEepeHiTeTy YKpaiHM Ha THMYacoBO OKYIIOBaHUX TepHTOpisx y JloHe-
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H. B. Invkis,

KaHouoam 1opuoutHux HayxK, O0yeHm,
Odoyenm xkageopu
20CN00APCHKO-NPABOBUX OUCYUNIIH
gaxyrememy Ne 6

JIvgigcbK020 Oeparcasnozo yHisepcumemy
BHYMPIWHIX CNPAs

EKOJIOTTYHI OBMEXKEHHSI IPAB
HA 3EMEJIBHI JIISTHKH SIK KOHCTUTY IMHUI
CIIOCIB iX OXOPOHHU

VY cydacHMX YMOBax PUHKOBOI €KOHOMIKH BiJJOYBA€ThCS aKTH-
BHE 3aJy4€HHsI 3eMelib B OOIr i MOIIMPEHHS Ha HUX MOBHOL[IHHOTO
[IpaBOBOro pexuMy MaiiHa. Lleil npouec € BaXXJIMBOIO YMOBOKO PO3-
BUTKY CGKOHOMIKHM HAaIlOi Jep)KaBW, CHpUSE TMOLIYKY TOJAaTKOBUX
€KOHOMIYHHX PEe3epBiB, 3a0€3MEYEHHI0 CTA0IIBHOCTI TOCIIOAAPCHKOL
JUSUTBHOCT1, BOJHOYAC MPOBOKYE BUHMKHEHHS MPOOJIEMU JIOTPUMAH-
HSl BUMOT palliOHAJIbHOTO BUKOPUCTAHHS 3eMeNbHHUX pecypciB, 30e-
PEXKEHHS E€KOJIOTIYHOTO OJIaromoyyds, TOPOKYE KOH(DIIKT eKOHO-
MIYHHX Ta €KOJIOTIYHUX, CYCIIJIbHUX Ta MPUBATHUX 1HTEPECIB.

3emii B cHily CBOIX (PYHKIIH 1 CyCHIIBHOI PO, TPUPOTHUX
SKOCTEH 1 BIACTUBOCTEH € OCOONMBUMH 00’ €KTaMH EKOHOMIYHOTO
o0iry i mpaBoBux BigHocuH. Bimnosigao mo ct. 14 Koncrutyii
Ykpainu, 3eMIII € OCHOBHUM HAI[lOHAJHHUM 0ararcTBOM, IO Tepe-
OyBae 1] 0COOJIMBOIO OXOPOHOIO JepKaBu. BUXoasiuu 3 1[bOro KOH-
CTUTYIIITHOTO TOJIOKEHHS 3€MENbHI MIJITHKU € OCOOIMBOIO COILIiahb-
HOIO IIHHICTIO JUIS JIepXKaBH, TOMYy iX oOOIr TOBUHEH OyTH
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TOB’sI3aHUI 1 BHU3HAYCHWM LIJISAMH 30€pEKEHHS O€3MEYHOro Jisl
XKHUTTS 1 30pOB’Sl JIIOJUHHA HABKOJMIIHBOTO MPUPOJHOTO CEPeOBH-
112, 3a0e3Me4eHHs CIIPaBe/UTMBOTO JOCTYITY 10 IPUPOJTHUAX PECYpCiB.
Sk 3a3Hayae M. M. BpuHYyK, CBITOBOIO TEHJACHIIIE€I0 PETYIIOBAHHS
MpaBa BJIACHOCTI Ha 3€MJIi € BBEJEHHS €KOJOTIYHUX OOMEXKEHb IMpH
peanizamii MOBHOBa)KE€Hb BIIACHUKA, 3 OTJIATy HA BUCOKO IMyOIiYHUH
XapakTep 00’€KTa He TUIBKM JEp)KaBHOI, a i MPUBATHOI BIACHOCTI.
CnymHuM € oro BHCHOBOK, IO 3€MJISl Ta iHII TIPUPOIHI pecypcH,
K1 3HaXOATHCS He JIMIIe y MyOJIivHii, ane 1 y NIpuBaTHii BIacHOCT,
MOXXYTh BHKOPHCTOBYBATHCS TUTBKH 3 YPaxyBaHHSAM ITyONid9HOTO
iHTEepecy MiATpUMaHHs eKoIoTrigHoro Omaromomyqds [1, c. 11].

Exonoriuni oOMeXeHHsI € BaKIMBUM CIOCOOOM CTBOPEHHS
OOTpYHTOBAaHOTO, HAIMHOTO 00Iry 3eMEeNbHHX UISHOK, IO T03BO-
nsie 3a0e3meuuTr X palioHaNBFHUN TMepepo3nOaiT MiJ KOHTPOJIeM
JICPKaBH SIK Y TOCIOJIAPCHKHX, TAK 1 B IHIIMX IIUIAX.

[opsin 3 mpUPOIOOXOPOHHUMH 3a00pOHAMH 1 BUMOTaMH 0
TOCIOIaPChKOI JiSITBHOCTi, 0OMEXEHHSIMH y BHKOPHCTAaHHI 3eMeib
CKJIaJIOBOI0 KOMIUIEKCY EKOJOTiYHHX OOMEKEeHb CIiJ pO3IIIsIaTH
oOMexeHHs 00iry 3emMenbHUX IUITHOK. [loromkyrournck 3 M. 1. Bacuib-
€BOIO, 3MICT OOMEXeHb OO0ITy 3eMeNbHUX IUISHOK OOYMOBIIEHO HE
JUIIe MyOJIiYHO-TIPAaBOBIM 3HAYEHHSAM 3€Mellb, aje i ix cnermudid-
HUMH TPUPOJHUMHU OCOOJMBOCTSMH, SIKI BUMAaraioTh BCTAHOBIICHHS
0COOIMBOTO TIPABOBOTO PEXUMY [2, c. 53].

Koncturytiist Ykpainu y cr. 41 3akpinmia aBa OCHOBHHX OOMe-
YKCHHSI MEX CBO0OIM 00iry 3eMeNbHUX JUISTHOK: HEIOIMYCTUMICTD 3aIi0-
TiSTHHSL TIKOJM JOBKULTIO («BUKOPHUCTAHHS BIACHOCTI HE MOXKE TOTip-
IITyBaTH €KOJIOTTYHY CHUTYAIlF0 1 TIPHPOIHI SKOCTI 3eMITi») Ta HeIloITyc-
TUMICTh TIOPYIICHHS TIPaB 1 3aKOHHUX 1HTEPECiB 1HIIMX 0ci0 («BHUKOpH-
CTaHHS BJIACHOCTI HEe MOJXKE 3aBJIaBaTH ILKOJM TpaBaM, cBOOOJaM Ta
TiTHOCTI TPOMAJISTH, IHTEpPECaM CYCIILILCTBaY). Lle monoxeHHs oTprmMa-
JI0 PO3BUTOK Y TAITy3€BOMY 3aKOHOAABCTBI YKpaiHW. 30KpeMa, CTaTTEer0
91 3K VYkpaiHu BCTaHOBIEHO 00OB’SI30K 3eMJICBIACHUKIB HE MOPYIIY-
BaTH TIpaB BIACHUKIB CyMDKHUX 3€MEJbHUX JUISTHOK Ta 3eMIIEKOPHCTY-
BadiB, JIOTPUMYBATHCS TIpaBWI JOOpOCYyCiICTBA Ta OOMEXEHb,
MOB’I3aHUX 3 BCTAHOBJICHHSIM 3E€MEJBHHX CEPBITYTIB Ta OXOPOHHHX
30H. HopMa oOMexyBanbHOrO XapakTepy MICTHTHCS 1 B IMBLILHOMY
3akoHOMABCTBI — cT. 13 LIK Ykpainm, sika BU3Ha4ar0Yn MeXi 3IiHCHEH-
HS IMBUIBHUX TIpaB, BCTAHOBIIOE OOOB’S30K OCOOM TpH 3AiHCHEHHI
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CBOIX MpaB «yTPUMYBATHCS Bill [Iiii, SIKi MOrM O MOPYIIMTH TpaBa iH-
[IKX 0Ci0, 3aBJATH KO JOBKILIION.

BaxxnuBuM ni1st TUTaHHS 00iry 3€MENbHUX AUISTHOK KOHCTUTY-
IiiHEe TMTOJIOKEHHS cT. 14, BIAMOBIAHO O AKOI MPaBO BIACHOCTI Ha
3eMeNbHY AUISHKY HaOyBa€eThCs 1 peali3yeTbes TpoMaisiHaMH, FOpH-
JUYHUMHU 0CO0aMH Ta JEP>KaBOKO BUKIIFOUHO BiJIIOBIHO JI0 3aKOHY.

CriertiannpbHe 3eMebHE 3aKOHOJABCTBO 3a0OPOHSE UM 3HAYHO
o0Mexye 00Ir 3eMebHUX JIIISTHOK.

Tak, 3K Ykpainu 3aKpiluIrorous pi3HOMaHITHICTE ()OPM BIIaCHO-
CTi Ha 3eMeNbHI JUTSHKN, MICTUTD TIEpeNiK 3eMENbHUX JIUITHOK, BUITY-
YeHUX 3 00iry, TOOTO THX, SIKi TIepeOyBarOTh y Jep)KaBHIM BIACHOCTI
(4.4 cr. 84). Cepen HUX, 30KpeMa 3eMJIi MiJ] 00’€KTaAMHU TPUPOJIHO-
3amoBiIHOTO (POHIY, ICTOPHKO-KYIBETYPHOTO Ta O3IO0POBYOTO TPH3HA-
YeHHSI, IIJ0 MAlOTh OCOOJIMBY €KOJIOTTYHY, 037I0POBUY, HAYKOBY, €CTETH-
YHY Ta ICTOPHKO-KYJIBTYpHY LIHHICTh, SIKIIO iHIIE HE TMependaueHo
3aKOHOM; 3eMJII JIICOTOCIIOAAPCHKOrO TIPU3HAYCHHS, KPIM PsTy BUIIAI-
KiB; 3eMJIi BOHOTO (pOHITY, KpiM BHIQJIKiB, BM3HaueHnX 3K; 3emenpHi
JJISTHKY 30H BiT9y>KeHHsI Ta 0e3yMOBHOT0 (000B’I3KOBOTO) BiJICEICHHS,
1110 3a3HAJIM PaJIi0aKTUBHOTO 3a0pyTHEHHS BHACIIIOK YOPHOOMITHCHKOT
katactpodu; 3emii i 00’eKTaMu iHKEHEpHOI 1H(PPaCTPyKTypH 3ara-
JTHHOJIEP)KaBHUX Ta MIKTOCIIOAPCHKAX MENNIOPaTUBHUAX CHCTEM, SIKi
nepeOyBaroTh Y JepKaBHI BIACHOCTI.

OxpemMO BU3HAYEHO 3E€MENTbHUM 3aKOHOAABCTBOM IIEPENIK 3€-
Melb, 00MeXeHuX B 00iry. Tak, rpomansHam abo ix 00’€THaHHIM 3e-
MeJIbHI AUTSTHKH 13 3eMelTb IepyKaBHOI 200 KOMYHAIBHOT BIACHOCTI ISt
TOPOJTHUIITBA MOXKYTh HajiaBaTucst jmiire B opeHay (ct. 36 3K Ykpainn).

Cr. 130 3K BcraHOBIIEHI OOMEXKEHHS IIOAO0 KOJa TOKYIIIB
3eMelb CUTBCHKOTOCIIOAAPCHKOTO TPH3HAYEHHS. TakoX 3aKpilieHO
nepeBakHe MPaBo KYITiBJIl 3eMENbHHUX AUISTHOK CLIbCHKOTOCTIONAPCH-
KOTO NPU3HAYCHHS JUIS TPOMAJISHU YKpaiHH, SKi MOCTIHHO MPOXKH-
BalOTh Ha TEPUTOPIl BIAMOBITHOI MICIEBOI paad, A€ 3IIHCHIOETHCS
MPOJIAXK 3eMEJILHOI JIIJITHKY, a TAKOXK BiJIMOBIIHUX OPraHiB MiCIIEBO-
ro CaMOBpAAyBaHH.

Sk exomnoriyHi OOMEXEHHS O00Iry 3eMeNbHHX [UISTHOK MOXKHA
PO3IIISLIATH JISSIK] 3 IPUHIIMIIB 3eMEJIbHOTO 3aKOHOIABCTBA (IIO€THAHHS
0COOJIMBOCTEH BUKOPHCTAHHS 3eMIIi SIK TEPUTOPIaIbHOTO 0a3ucy, Mpu-
POIHOTO pecypcy i OCHOBHOTO 3aco0y BHUpPOOHHMIITBA; 3a0e3medeHHs
parioHaTFHOTO BUKOPHCTaHHS Ta OXOPOHH 3€MENb; NPIOPUTET BHMOT
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exonoriunoi Oe3neku). 3K VkpaiHu 3aKpilbIFOIOUM MPUHIUI TTOJILUTY
3eMelb 3a IUJIbOBUM MPHU3HAYEHHSIM Y TIOJANIBIIOMY KOHKPETHU3YE BU-
MOTH TP BHUKOPHICTaHHI 1 pPO3MOPSHKEHHI 3eMETbHUMHU UITHKAMU.
[lpy npOMy TOpYLIEHHS MOPSIKY BCTAHOBJICHHS Ta 3MiHHM LITLOBOTO
MPU3HAYCHHS 3eMEJIb € MiJCTABOO JUIsSi BU3HAHHS HEIIMCHUMHU YTrOJ
010 3eMENbHUX JUISHOK, MPUTITHEHHS JI0 BiOBIIAILHOCTI BIIMNOBI-
JTHO JI0 3aKOHY TPOMAJISiH Ta IOPUAWYHUX 0Ci0, BUHHUX y TOpYIIEeHHI
TMOpAAKY BCTAHOBJICHHA Ta 3MiHI/I HiHBOBOF O IMPU3HAYCHHS 3€MEJIb.

Takum 49nWHOM, 0cOONMBOCTI peanizalii mpaBa BIACHOCTI Ha
3eMeNbHI MUISTHKA TICHO TOB’A3aHi 3 MPHUPOIHUMH OCOOIMBOCTSIMH
3eMenb. 3aKOHOJAaBEIlhb HaMaraeTbcs 30aaHCyBaTH €KOHOMIidHi iH-
TEePEeCH 3eMJICKOPUCTYBAYiB 3 €KOJIOTIYHHUMH IHTEPECaMU CYCHIbCT-
Ba. BCTaHOBIEHHS €KOJOTIYHUX OOMEXeHb 00Iry 3eMeIbHHX JiJIs-
HOK € 00’€KTHBHOIO HEOOXiAHICTIO, 0OYMOBIEHOK Crenn(ikoo 3e-
MeJIb Ta iX BaKJIMBUM CyCHiJII)HO-HpaBOBI/IM 3HAYCHHAM.

1. Bpunuyk M.M. CooOTHOLIEHHE €KOJOTMYECKOro MpaBa C APYTUMHU
otpacnsamu. Exonoeuueckoe npaso. 2009. Ne 5/6. C. 11-19.

2. Bacunpsea M. U. O mMeTonax, cpelcTBax U crnoco0ax MmpaBoBOTO pe-
TYJIUPOBAHUSl €KOJOTMYECKUX OTHOWEHUH. Exonocuueckoe npaso. 2009.
Ne2/3. C.49-60.

0. B. Inbnuuyvkuii,

KaHouoam 1opuoutHux HayK, O0yeHm,
doyenm xageopu

AOMIHICMPAMUEH020 Mma (IHAHCO08020 NPABA
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JNELEHTPAJIIBALIS SIK OCHOBA OPTAHIBALIT
EQEKTHBHOI'O IYBJTYHOTO YIIPABJITHHS
B YKPAIHI HA MICLIEBOMY PIBHI

[poromnornreHa YkpaiHOrO AeNEHTpami3alis SK OAWH 3 TIPHHIIAIIIB
MOOYIOBH HOBOI MOJTITUKO-TIPABOBOI CUCTEMH, ITiJIBUIIYE POJIb TA BIIIO-
BIJIAJTBHICTH MICIIEBOTO CAMOBPSTyBaHHS y CUCTEMI OpraHi3allii CyCHiiab-
CTBa, MOMIMPIOIOYN MOXKIMBOCTI TIOMO 3IMCHEHHS e(DEeKTHBHOTO YIIpaB-
JHCHKOTO BIUIMBY Ha KUTTS JIto/ieH B YKpaiHi Ha JIOKAIbHOMY PiBHI.
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IcTopisi pO3BUTKY CTPYKTYPH MICLIEBOTO CaMOBPSAYBaHHS B
VYkpaiHi € BiIHOCHO HenaBHKOIO. [lepeToMHIM MOMEHTOM y HOpMa-
THBHOMY peryiroBaHHI crano mnpuitHaTTs KoHcturymii Ykpainm
28.06.1996 p., sixa Ha HaWBHUILIOMY HOPMaTHBHOMY PiBHi nepeadayu-
Jla MicueBe CaMOBPSITyBaHHS SIK HEBiJ €MHE MPaBO TEPUTOPiaTbHOI
rpomaau. Ha BUKOHaHHS Ta JETalli3ailil0 KOHCTUTYIIWHUX I0JIO-
xeHb, 21.05.1997 p. Oyno mpwuitaaro 3akoH Ykpainu «llpo micuese
CaMOBPSITyBaHHS B YKpaiHi», SIKMH 3 YUCICHHUMH 3MiHAaMH HPOJO-
BXYE€ JisITH B YKpaiHi.

Cdopmosana 3 1997 poky cucrema Cy0’€KTIB MICIIEBOTO ca-
MOBDSIIyBaHHS B YKpaiHi JI0 KiHI HE BUKOHYBaJia CBOI'O 3aBJlaHHS,
3aJMINAI0YUCh TOXiTHOIO (1 y QyHKIIOHAIRHOMY, i Y MaTepiajibHO-
OpraHi3amiifHOMy 3HAY€HHI) BiJi CHCTEMHU NEP>KaBHOTO YIPaBITiHHS.
A TOMY, OTHIM 3 BEKTOPIB 3MiH B CHCTEMI IIyOIIYHOTO yIIPABIiHHS B
VYkpaini nporononryBanacs peopMa MiCIIEBOTO CaMOBPSAYBaHHS 5K
IHCTPYMEHT JelIeHTpasTizamii 3aidcHerHs Biaau. [IpoTe, Ha BiqMiHy
BiJl KOHCTUTYLI} Oaratbox 3apyOiKHUX JIepKaB, 3aCa/I0l0 € HE cama
JICIICHTpaJTi3allis, a «IIOEHAHHS IEHTpaJIizalii 1 JereHTpamizamii y
3aiicHeHH] neprkaBHOT Bmaam» (cT. 132 Koncturymii Ykpainw). binbie
TOTO, 3yMOBJICHUH 30BHIIIHIM BIUTUBOM Ta CTHUMYJIbOBAaHUI CHMITATi-
€10 70 ifell cemaparu3My, BOEHHUH KOHQIIKT Ha KpuMchkomy TmiB-
octpoBi Ta Cxoni YkpaiHu, mepeBiB CbOTOAHI BKazaHy iJer0 Uis
YaCTUHH YKPAiHCHKOTO CYCIUIBCTBAa y KaTEropilo Aep:KaBHUIIBKO-
3arpo3JUBUX Yepe3 NapajeibHy BUMOTY OCOOJIMBOTO MOPSIKY 37ii-
CHEHHSI MICIIEBOT'O CAMOBPSTyBaHHS Ha OKYITOBaHIN TepuTOpii OKpe-
mux paiioniB [lonernpkoi Ta Jlyrancekoi obmacTeid, 10 Hacmpasii,
HIYOTO CITBHOTO a Hi 3 JIENEHTPaTi3aIi€lo, a Hi CaMOBPSTyBaHHIM
He Mae. 3BaKalo4d Ha 1€, Taki MoOOIOBaHHS € a0COIIOTHO HEOOTPYH-
TOBaHWUMH, MPO LIO CBIAYUTH YCIIIHA peatizallis 3acaj JeleHTpati-
3amii y mpakTHIl OuTbIIOCTI AepkaB €pporneiicbkoro Coro3y, 10 He
BeJle JI0 MOPYIIEHHS €QHOCTI JepaBHOTO JIay, a HaBiTh, K OW ma-
pazoKcaiIbHO 1€ He 3By4asio, HalOUThII mupoKe y €Bpori 3acTocy-
BaHHS 3aX0JliB MPsAMOi (Oe3nocepeIHpo1) IEMOKpaTii B paMKax Jere-
HTpamizauii yrnpasJiHHA, Ha AyMKY rpoMaasH llIBeinapii, mo3Bomnse
30epertu eqHicTh IXHil dheneparuBHiil nepxkasi [1].

3Bakatoun Ha mporosomeHy y Crparerii cTanoro po3BHTKY
«Ykpaina-2020», cxpaneHiii Ykasom Ilpesunenta VYkpainu Bin
12.01.2015 p. Ne 5/2015 pedopmy neneHTpamisalii AepKaBHOTO
YIpaBIiHHA K OHY 3 0a30BHX, 110 Ma€ Ha METI TOOYI0BY e(eKTHB-
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HOI CHCTEMH TEpPHUTOPIaNbHOI OpraHizalii Biagu B YKpaiHi IUIIXOM
peamizamii y moBHi# Mipi ToJoXeHb €BPONENUCHKOT XapTii mpo Mic-
[IeBE€ CaMOBPSAyBaHHS MPHUHIMUIIB CyOCHIIapHOCTI, TTOBCIOJHOCTI i
(hIHAaHCOBOT CaMOJOCTAaTHOCTI MICIIEBOTO CaMOBPSYBaHHS, OCHOB-
HUMH HanpsiMKamu pe)OpMH CIIiJ BBaXKaTH:

— GopMyBaHHSl 1 BU3HAYEHHSI CIIPOMOXKHHUX TPOMaJ SIK Iep-
BHHHOI OZIMHUIII CAMOBPSAYBaHHS 1 aIMiHICTPATUBHOTO yCTPOIO;

—nepenada iM (QYHKIIH, sKi 32 MPUHIXAIIOM CYOCHIiapHOCTI
JOLITFHO 3/IIHCHIOBATH caMe Ha MiCIIEBOMY PiBHi,

— YCYHEHHS Ayalli3My Ha PeTiOHAJIILHOMY PiBHI, IUIIXOM YTBO-
PEHHSI BUKOHABYMX OpraHiB 0oOJaCHMX Ta pailOHHHX paj, peopraHi-
3amii MICIEBUX JEpXKaBHUX aJMIHICTpAlid SK MICIEBUX OpIaHiB
BHKOHABYOI BIIAJM Ta 3aMiHM 1X Ha iHCTHTYT «IpedeKTiB» 3 KOHTPO-
JTFHO-HATTISIOBUMH Ta JTOpaAuuMu (QYHKISMH U1 3a0e3medeHHs
3MIACHEHHS MiCIIEBOTO CAMOBPSITyBaHHS.

3rigHo 3 3akoHoM Ykpainu «[Ipo micieBe camMOBpsSAyBaHHS B
VYkpaiHi» Ha CbOrO/IHI NIEPBUHHUM CY0’€KTOM MICIIEBOTO CaMOBPSITY-
BaHHSI, OCHOBHMM HOCi€EM Horo ()YHKIiH i TOBHOBAKEHB € TEPUTOPiaib-
Ha TpoMaJia cea, CeJHIIa, MicTa — JKUTeNi, 00 €IHaHi MMOCTIHHIM TIpO-
YKFBaHHSAM Y MeXax Cella, CeJIHIIA, MiCTa, 10 € CAMOCTIHHUMH aMiHiC-
TPaTHBHO-TEPUTOPIATFHIMH OIUHHUILIMH, 00 JOOPOBLITEHE 00’ € THAHHS
JKUTEIIB KUTBKOX CLJI, [0 MalOTh €IMHUAMN aJIMIHICTPATUBHUIA IICHTP.

B pamkax pedopmu jgeneHrpaiizamii Ta ontumizarii my0sid-
HOTO YNpaBJIiHHS Ha MICIIEBOMY PiBHi, OCTaHHI 3MiHU YKPaiHCHKOTO
3aKoHO/aBcTBa 3 oyaTKy 2015 poKy BH3HAYMIM HOPMATHBHI OCHO-
BH TIpollecy OO0 €JHAHHA TEPHUTOPIaJbHUX TpoMaa 31 CTBOPEHHSM
00’eTHAHOI TEPUTOPIAFHOI TPOMAJM, YIPABIiHHS SKOK 3HIMCHIO-
I0Th €JIUHI OpraHM MICIICBOTO CaMOBpsAyBaHHsA. MexaHi3M 00’€1-
HaHHS BU3Ha4YeHH 3akoHOM Ykpainu «[Ipo moOpoBiibHE 00’ €1HAH-
Hsl TepuTopianbHux rpomany» Bix 05.02.2015 p. 3rigHo 3 BigoMocTs-
mu [lopramy O6’eaHaHNX TepUTOPIATBHUX TpoMall YKpaiHd CTaHOM
Ha 14 xoBTHA 2017 poKy Takux rpomaj 1mo YKpaiHi yTBopeHo 672, B
Ha chorofHi ke mnepesumrye 700. Taki TemMmn MiKXMyHIITUTATBEHOL
KOHCOJTiatii Mi>XHapOJIHI SKCIIEPTH HAa3UBAIOTh JIY>KE BUCOKUMH,

[otpeba B 06’€qHaHHI TpOMa]] 3yMOBIIEHA BiJICYTHICTIO JIOCTa-
THIX YMOB 7151 3a0€3Me4eHHs PeaIbHOT CIIPOMOXKHOCTI HEUNCETbHIMHU
TEPUTOpIaTbHUMHU TpoMajgaMu (DaKTUIHOTO 3IIHCHEHHS CBOIX 3a-
B/IaHb, B TOH Yac, KOJIM YKPYIHEHHS IPUBOAUTD 0 CTBOPEHHS JI0/1aT-
KOBOTO (DiHAHCOBOTO Ta MaTepiaIbHOTO TIOTEHIIATY B paMKaX JisiTb-
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HOCTi 00’emHanHs. binbie Toro, B pamkax pedopmu O0romkeTHol ((i-
CKaJIbHO1) JemeHTpastizallii JAepkaBa iCTOTHO MOKpampuia Miaxix 10
BH3HAYEHHS (DiHAHCOBOI OCHOBH MICIIEBOTO CAMOBPSITYBaHHSI.

3akoH Ykpainu «[Ipo cmiBpoOGITHUITBO TEPUTOPIATEHUX TPO-
Maz» Big 17.06.2014 p. 1ie paHilie CTBOPUB abTCPHATUBHUIN Mexa-
HI3M BHpIIEHHs CHUTBHUX mpobiemM rTpoman 0e3 QakTUIHOTO
00’ennanHs. Takum unHOM, Ha KiHenb 2017 poky peainizoByBasiocs
Bke 108 moroBopiB MpO CHiBPOOITHUIITBO MiXkK ONHM3BKO I SITHCOTMA
rpoMaj y pi3HWUX HampsMKax — BiJl yTHII3amii Ta mepepoOKHd CMITTS
JI0 PO3BUTKY CIJIbHOT iHYPACTPYKTYpH.

[ToctynoBo TpuBae i peamizallisi HanpsMy nepeadi NOBHOBa-
KEHb OpraHaM MiICLIEBOTO CaMOBPSIyBaHHS — 3aBEPIICHO Iepenady
OpraHaM MICIIEBOTO CaMOBPSIyBaHHS YaCTHHU PEECTpalliiHuX (yH-
KIi (HampWKIa[, Micls TPOXUBAHHS, CyO €KTIB TOCIIOAAPCHKOI
TiSUTBHOCT1, pEYOBUX TIPaB) il KOHTPOJIEM OpraHiB BUKOHABYOI BIla-
I Ta 3A1MCHIOETHCS Tepeaada KOHTPOJILHUX MOBHOBaXKEHH (3aBep-
IEeHO y cepi apXiTeKTypHO-OYMiBEILHOTO KOHTPOJIIO Ta MPOJIOBKY-
€TbCS y cdepi KOHTPOIIO 32 TOTPUMaHHIM TPYJOBOTO 3aKOHOJABCT-
Ba), HaJJaHHsI O0€30TIATHOI IPaBOBOT TIOTIOMOTH.

Ha croropni, cuctema MicIieBoro caMoBpsilyBaHHSI B Y KpaiHi
€ OaraTopiBHeBa, i KpiM 0a30BOr0 DiBHS TEPUTOPIATBHAX TpoOMaj
(okpemux mocesieHb M 00’€THAHb), B YKpaiHi ()yHKIIOHY€E CyOperi-
OHaJIbHUIA (paifoH) Ta perioHabHMit (061aCTh) piBHI. IXHIM Mpu3Ha-
YCHHSIM y CHCTEMi MICIICBOI'O CaMOBPsIyBaHHs 3asBJICHO 3a0e3Ie-
YeHHS CHUIBHUX IHTEPECiB TEPUTOPIalbHUX TPOMaj, BUKOHAHHS
MICIIEBUX TPOTpaM BiIMOBITHOTO PiBHSA, SKI BUIUIMBAIOTH 3 TaKHUX
CHUTBHUX 1HTEPECIB Ta IPOBEACHHS OFOKETHOTO BUPIBHIOBAHHS MiXK
OroJpKeTaMH Ha BiAOBIIHIN TEPUTOPIi, BUCTYNAIOYH TOCEPETHUKOM
y po3moIin MiKOIOIKETHUX TpaHcdepTiB 3 JlepskaHOro OIOKETY.

JlocnikeHHsT HOpMAaTUBHOTO PETYIIOBaHHS Ta MPAKTUKHU HOTo
3aCTOCYBaHHS CBIIYUTH, IO 3a BCi 27 POKiB periOHANbHHUNA PiBEHb
MICIIEBOTO CaMOBPSIyBaHHS TaK 1 HE CTaB PEATbHUM EIEMEHTOM
CUCTEMH TyOIYHOTO YTIPaBIiHHA, SIKWH OW OOTPYHTOBAHO BITMCYyBa-
BCS y KOHIIEMIIIIO MICIICBOI'0 CaMOBPsIyBaHHs, 3a0€3MeUy0un HOoro
MOBCIOJIHICTh, HATOMICTb — L€ PaJlIe HEHTPH MOJITUYHOTO BIUIMBY.
3HAYHOI MIPOIO I[LOMY CIpHUsjIa He3aBepIleHa CTPYKTypa (PyHKIIio-
HyBaHHS OpPTaHIB Ha PETIOHATBHOMY PiBHIi, OCKUJIBKY a Hi paliOHHI, a
Hi oOmacHi pand He MarTh BIACHUX BUKOHABUMX opradiB. Haro-
MicTh, QyHKIIi pearmizailii IXHIX YIPaBIiHCHKHX IOBHOBKEHH Ha
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BiJNOBIZIHIA TEpUTOPil BOHM JAEIETYIOTh MICHEBHM JEp>KaBHUM al-
MIHICTpAIisM, 110 € TPOAOBKEHHSIM MTPE3UACHTCHKOT BEPTHUKAI.

Jis ycyHEeHHS Takoi JMCIPOMOPINi, OIXHWUM i3 BEKTOpPIB 3a-
MPOTMIOHOBAHO1 peopMU JCIeHTpaTI3allil BIa/lu, B TOMY YHUCIIi Yepe3
BimmoBigHi 3miau 70 KoHcturymii VYkpaiHu (IIpOEKT 3aKOHY
Ne 2217a Bin 01.07.2015 p.), € moOy0Ba CIIPOMOXKHOTO PIBHS CaMoO-
BpSAyBaHHS Ha PETiOHATBHOMY PiBHI NUIAXOM (hOpMyBaHHS TTOBHO-
IIHHUX BUKOHAaBYMX OpPTraHiB palOHHWX Ta OOJACHHUX pall, Ta 3MIHH
MiaXomiB A0 (popMyBaHHS MPEICTABHUITB BUKOHABYOI TIIKH BTN
Ha MiCIIX 4Yepe3 3aMiHy MiCLUEBUX JEpXKaBHHX aIMiHICTpalii Ha
npedekTiB. [lenienTparizailis He 03HAYa€e MOCIA0JICHHS IEHTPATBLHOL
BJIQJIM B TaKUX MHUTaHHSX, SK 00OpPOHA, 30BHIIIHS TOJITHKA, HAIiO-
HaibHA Oe3leKa, BEPXOBEHCTBO MpaBa, MOTPUMAHHS MpaB 1 cBOOOA
moguan. Came ToMy TpedeKTH 3IiHCHIOBaTUMYTh HATJISIT 33 JI0JIe-
pxarasM KoHCTHTYIT 1 3aKOHIB YKpaiHU OpraHaMu MiCIIEBOTO ca-
MOBpSIyBaHHSI T4 KOOPAMHYBATHUMYTh MisTIbHICTh TEPUTOPIaIbHUX
OpraHiB HEHTPAJbHUX OPraHiB BUKOHABYOI BIAJH Ta HATJISAATUMYTh
3a gojaepkaHHAM HUMU KOHCTHTYIIIT 1 3aKOHIB YKpaiHH.

Taxi mpomo3uIlii BUAAIOTHCS JIOTIYHUMH Ta 3aBEPIIYIOTh CHC-
TeMy MICI[EBOTO CaMOBPSAYyBaHHS, CTBOPIOIOYN TEPEIYMOBH IS 1l
pearbHOi aBTOHOMHOCTI 32 MPAaBHJIBHOI CTPYKTYPH B3a€MOBITHOCHH
y MOJIeJTi yOJIiYHOTO YIPaBIiHHA i3 OpraHaMH JAep>KaBHOI BIIAJIH.

Boanouac, npouec 00’eIHAHHS TEPUTOPiaIbHUX T'POMaJ BH-
SIBIJIO OJTHE CYTTEBE 3ayBaXKEHHS: SIKIIIO TEPUTOPis 00’ €qHAHOI TPo-
MaJIl TIOBHICTIO CIIBI/Ia€ 3 TEPUTOPIEIO BIIIOBITHOTO pailoHy, Ta-
KHI paiioH CcTae 3aiBOI0 aJMiHICTPATHBHOI OJUHHMIECIO. B Takmx
YMOBax He Ma€ a Hi (QakTHYHOI AOIITBHOCTI HISUTBHOCTI PaiOHHUX
pan, sKi IPeACTaBIATUMYTH CIUTBHI 1HTEpECH TpoMaj Ha TEPUTOPIi
paiioHy, 00 BCi BOHM NpEJCTaBJICHI B paMKax JisUIbHOCTI OpraHiB
00’eiHaHOi TepUTOpiabHOT TpOMaaH, a Hi HOpMaTHBHOI — 00 X 3a
CBOIM cTaTycoM 00’€JHaHI TepUTOpialbHI TPOMAaaN MPHUPIBHAHI JO
MICT 00JIACHOTO 3HAYEeHHS Ta PaioHiB (B YaCTHHI OIOIKETIB, PO3IIO-
PSUIKEHHST BIIACHICTIO TOIIO), & TOMY pailOHHa paja 3ajHMIIacThes i
0e3 TIOBHOBaXkeHb, 1 0e3 MaTepianbHOi 0a3u. CTaHOM Ha CHOTOJHI B
VYkpaini Takux 4 BUnaaku, a me y 2 pailoHax iX TepUTOpis MOBHICTIO
po3IisieHa MiX JAEKiJIbKoMa 00’ €THAaHUMHU TEPUTOPiaTbHUMH IpOoMa-
JaMu, sIKi MOXYTh 3a Oa)kaHHS 1 IOTpeOM BUKOPUCTOBYBAaTH HEiHC-
TUTYMiaTi30BaHi (OpPMH BHPIIIEHHS CIIIbHUX 3aB/IaHb.
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3BuyaiiHo, o 3 490 paiioHiB, sKi ICHYIOTh B YKpaiHi — 116 HU3b-
KW piBeHb, 2 TOMY Ha CHOTOIHI B TIOPSAKY 3aKOHOAABYOI iHII[IaTHBH
TIPOTIOHY€EThCS Ha/laBaTH NipaBo BepxosHiit Pani Ykpainu jikBigoByBa-
TH TaKuii palioH Ta HOro OpraHu YNpaBiliHHA y IMX BUNaakax [2]. Ox-
HakK, [Ie HAIITOBXYE Ha IyMKY, IO PiBEHb PaiioHy HE CIIiJl BIIHOCUTH Y
MOAABIIOMY JI0 00OB’SI3KOBMX DPIBHIB MICIIEBOIO CaMOBDSIyBaHHS, a
10 (akynsTaTHBHUX. KpiM TOTO, IITKOM BipOTiTHO, IO 3 MMOJABIITAM
3aBEpIICHHSIM 00’ €THaHHS Ta CTBOPEHHS CIIPOMOYKHUX TEPUTOPIATEHIX
TpoMaJi, Bii HOTO B3araji MO)kKHa Oyzie BiZIMOBHTHCS 3 HABEJCHUX BHU-
1Ie MOTHBIB, a 3aBJaHHs, SIKi Ha CbOTOJIHI BUKOHYIOTh PalOHHI OpraHu
nepeilyTh B MPeAMET JO0OPOBUIBHOI CHIBIpALl TEPHTOPIaIbHUX TPO-
MaJ, caMi K paiiOHM 3aIUIIATECA YaCTUHOI aJIMiHICTPaTUBHO-
TEPUTOPIATHHOTO YCTPOIO 0€3 CAMOCTIIHMX OpraHiB YIpaBIiHHS.

1. [Jeuentpamizamis myOmaiqHO{ BIAIM: JOCBI €BPONEHCHKUX KpaiH Ta
nepcrektuBu Ykpainu: O. M. Bopucnasceka, 1. 3aBepyxa b., A. M. IlIko-
muk Ta iH. K: Lentp momituko-npaBoBux pedopm, 2012. C. 196-198.

2. Heroga B. Slkmo B Mexax Bci€i TepuTopii palioHy yTBOpHIAcCs
00’eTHaHa TepUTOpialibHA TPOMaa, TaKUH palioH cTae 3aiiBuM // Y paaoBuit
nopran: €auHuil BeO-mopTan opraHiB BHKoHaB4ol Biamu Ykpainu. URL:
www.kmu.gov.ua/ua/news/248949103.
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KOHCTHUTYILIOHAJII3M B YKPAIHI

BusHauarnbHa poiib 1 3HAUEHHS YIS JCPKABOTBOPSHHS Ta MPaBO-
TBOPEHHS B YKpaiHi KOHCTUTYHMIWHWUX I[IHHOCTEH 1 MPIOPUTETIB,
MPUHIMIIB BEPXOBEHCTBA MpaBa, JEMOKPATU3MY, KOHCTHUTYIIHHOL
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3aKOHHOCTI, BU3HAHHS JIFIOAUHA HAWBHUIIOIO COLIAILHOIO [IIHHICTIO K
OCHOBHHUX OPIEHTHPIB, IO 3yMOBIIOIOTH CYTHICTh Ta CIPSIMOBAHICTh
PO3BUTKY Cy4YacHOTO CyCHIIBCTBA, OOYMOBHWJIM 3BEpPHEHHS IO TPO-
OeMaTHKH KOHCTUTYIiOHANi3My. KoHcTHTymieto Ykpainu 3akpirm-
JIEHO HOPMATHBHO-TIPaBOBY OCHOBY KOHCTHTYIIOHATi3My, NpOTE
HEHHS KOHCTUTYIIHHOI Ta MOMITHIHOT pedopMm.

«Koncturynionamizm» (ppann. Constitutionnalisme, Big nar.
Constitution — ycTpili, yCTaHOBJICHHS, ITOJIOXKEHHS) — IOKTPUHAIBHE
TIOHSTTS, BXKMBAHE K B IOPUIWYHIA HAYIll, TaK i B CYCIUIBPHUX HAY-
Kax 3arajoM. [lepemyciM KOHCTUTYIIOHANI3M TPAaKTYIOTh SIK MOJITH-
KO-TIPAaBOBY 1/I€0JIOTi0, ICTOPUYHO TMOB’si3aHy 3 ()EHOMEHOM KOHCTH-
TYIIi K OCHOBHOTO 3aKOHY JIepKaBh. BoHOYAC KOHCTHTYIIIOHATI3M
aCOIIIOIOTh 3 IEBHUMH METOJIaMH YIIPABIIiHHS JIep>KaBHUMH CIIpaBa-
Mu. KpiM TOro, KOHCTHTYIIIOHAI3M TaK0X PO3TIISIAIOTH SIK IPAKTH-
Ky BIJIMOBITHOTO peryJIOBaHHS CyCHuUIbHUX BigHocuH [1, c. 387].
[ling KOHCTHUTYIIOHANIZAIIEI0 BAPTO PO3YMITH 3aKPIIUICHHS CHCTEMH
CYCHIJIbHO-TIOJIITUYHUX BiTHOCHH, SIKi TAHYIOTh Y JI€PKaBi 1 CycHiib-
CTBi, B OCHOBHOMY 3aKOHIi KpaiHU — KOHCTUTYLIi. HasBHiCTH KOHCTH-
Tyl € TOKa3HUKOM KOHCTHTYIIITHOCTI Je€p>KaBH TiTHKH B TOMY BH-
MajKy, KON TOJIOKEHHS, 3aKpilieH] B KOHCTUTYIII{, peatbHO BTiJie-
Hi B JlepKaBHI opraHizamii i CyCHiJIbHUX BiTHOCHHAX, HEYXWJIBHO
BUKOHYIOTHCSI OpTaHAMH BJIaax 1 TpoMajstHamu [2].

CBiTOBE CIIBTOBAapHCTBO MAa€ JIOCUTh OaraTHil JOCBi Gpopmy-
BaHHs i7I€0NIOrii KOHCTHTYLiOHaNi3My. B VkpaiHi KoHCTUTYIiOHA-
J3M € TOPIBHSHO HOBUM SIBUILEM, IO XapaKTEPH3YETHCS HAYKOBO-
MPaKTUYHOI HEBU3HAUEHICTIO HOTO CydacHOTO 3MICTy, Ta, MalO4d
MeBHI ICTOPUYHI BUTOKH, 3HAXOAUTHCSA Y CTafil CBOTO TEOPETHYHOTO
(hopMyBaHHS Ta MPAKTUYHOTO BTIJICHHS B CY4acHI KOHCTUTYI[IHHO-
MpaBOBi peatii.

KoncTutymioHanizm sk KOHCTUTYIIHHO-TIPaBOBa I[iHHICTH ITO-
KJIIMKaHUH 3armo0iraTi KOHIEHTpAIlil BiaJud B OJHHUX pyKaX, TOOTO
y3ypranii Braau. CucTeMy Cy4acHOTO YKpaiHCBKOTO KOHCTHTYIIiO-
HaTi3My CHpPSMOBaHO Ha OOMEXEHHs MyOIJIiYHOI BIagl HAa KOPHUCTH
TPOMAJISTHCHKOTO CYCIJILCTBA, MPaB Ta iHTEPECiB JIOAWHU 1 TpoMa-
JSHUHA ]Il BU3HAHHS, 3a0e3Me4eHHs, 3aXHUCTy KOHCTUTYLIHHO-
MPaBOBO1 CBOOOMHM JIOAWHU. Y 3B 3Ky 3 UM aKTyalli3ylOThCS TPO-
OmeMu e()eKTHBHOCTI MEXaHI3My «CTPUMYBaHb 1 MPOTHBAr» y CHC-
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TeMi Moty JepKaBHOI BJaJy, a TAKOXK OpraHizauii myobsiuHoi Bia-
I Ha MICISIX, 30KpeMa 4yepe3 yIO0CKOHAJICHHSI MIiCIIEBOTO CaMOBpsi-
IyBaHHA 5K (paKTOpa, II0 CTPUMY€E BUKOHABYY BJaay Ha PiBHI MicIe-
BOTO YTPaBIiHHA, Ta K JII€EBOTO 1HCTUTYTY TPOMAJSTHCHKOTO CYCIHi-
JILCTBA, (DOPMYBAHHS SIKOTO € HEOOXIHOI COIIAJIbHOI0 MepeIyMO-
BOIO KOHCTHUTYIIOHAI3MY [3].

Brim B VYkpaiHi 1me HEe CTBOPEHO HEOOXITHHX COIiaIbHO-
MPaBOBHX MEpPEAyMOB KOHCTUTYIIOHANI3MY, HE ICHY€E BiJNOBITHHX
KOHIIETITIB KOHCTHTYIIOHANI3MY, OpraHizaiii Ta MexaHi3my QyHKIIi-
OHYBaHHS ITyOIiYHOT Baaw (AeprkaBHOI Ta MyOJIiYHO-CAaMOBPSIIHOT),
He € e(PEeKTHBHUM MeXaHi3M 3a0e3MleueHHs Ta OXOPOHH KOHCTHTY-
LiHHOTO MPaBONOPSIIIKY, IPaB Ta CBOOO JIOAWHH 1 TPOMAITHIHA.

OpranizaliiiHi OCHOBH OIOCepeAKOBYye KOHCTUTYIIH KoHcTH-
TYIIOHATI3M — IIe LiJIiICHAa CHCTeMa, HasSBHICTH SKO1 3a0e3rneuye KOH-
CTUTYLIHHHN XapakTep JepKaBH Ta BOAHOUYAC € TAPAHTIEIO IEMOKpa-
1ii. Camoro Bu3HanHs B KoHcTuTymii (Ta iHIIMX akTax) MPUHLMUIIB
Takoi CHCTeMH, Oe3 OJHOYACHOTO 3ampOBaPKEHHS HEOOXiTHUX iH-
CTUTYTIB Ta MEXaHi3MiB, HEJIOCTATHLO JIJIS 1i BUHUKHEHHS, IO Mij-
TBEPIKEHO 1 YKpaiHCBKUM JIOCBiOM. BimoOpasuBIM y KOHCTHUTY-
IHHOMY TEKCTi 3arajJhbHOBH3HAHI 3aCaJii KOHCTUTYIIOHATI3MY, TIPO-
Te HE CTBOPHUBIIM HEOOXiHUX MEXaHI3MiB, B pE3yJlbTaTi HYOTO
3’sIBHJIaCSl CBaBUIbHA BJIAJI, IO € HECYMICHUM 3 CaMUM IOHSTTSIM
KOHCTHUTYITiOHANI3M [4, c. 93-94].

Koncturytionaniam sk ¢eHoMeH Mae cKiagHy (izocodchko-
MOJITUKO-COLIaTIbHO-TIPABOBY MPHPO/Y Ta OXOIUTIOE TPU OCHOBHI CKJIa-
JIOBi: 171€0JI0Ti10, (iI0cO(PCHKO-NPABOBY AOKTPUHY Ta KOHCTUTYLIHHUI
MEXaHI3M BJIaJapioBaHHS (KOHCTHTYIIIIHY CHCTEMY TpaBIiHHS). Y
IIUPOKOMY 3HAaYEHHI BiH € CHCTEMOIO B32a€EMOBIIHOCHH MK JFOJMHOIO,
CYCHIJIbCTBOM Ta JCPXKABOI, Y SIKMX pPEajbHO 3a0e3IeyueHi MpaBa Ta
CBOOO/IH JIFOJIHY 1 TPOMAJITHAHA, CYCITUTLCTBO € BUTBHUM, a JieprKaBHa
BJIajia peabHO 00MEXKeHa KOHCTHTYIII THUMH 3aCO0aML.

VY By3bKOMY 3Hau€HHI BiH 3BOJUTHCS 10 KOHCTUTYILIMHOI cHc-
TEMH MpaBiiHHA (MEXaHi3My BJaJaplOBaHHS), IO € CHCTEMOIO
cy0’€eKTiB, IHCTUTYTiB, ()OpM, 3aCO0IB Ta METO/IB MPABIIHHA y JIEp-
JKaBi, 3aCHOBAHUX Ha iJiesX CBOOO/IM, BEPXOBEHCTBA MpaBa Ta JEMO-
kparii. B Toli 4ac, sk i71€0NOTivHI Ta JOKTPUHAIbHI OCHOBH KOHCTH-
TYIIOHATI3MY MalOTh YHIBEpPCAIbHUI XapakTep, KOHCTUTYIIIHA CHC-
TeMa IIPaBJIiHHS € SBUILEM HAlLllOHAIBHUM.
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KoxHili nepkaBi NpuUTaMaHHWN BIAacHU KOHCTUTYLIMHUI
MEXaHi3M BJIaJIapIOBaHHS, 110 OXOILUTIOE CBOEPIAHMI HAOIp eJieMeH-
TiB, TAKHUX K )KOPCTKUI YM THYYKUH PO3IMOAIN BIaIy, MapiaMeHTa-
pU3M YW TIpE3UACHTANI3M, (efepani3M 4i yHITapu3M, pedepeHmaym
SK aKTHBHA YM MacvBHa (opMa HApOJOBIAAAS 1 MPUHHATTS pillleHb
toio. Takuii HaOip €NEMEHTIB HE € BUIIAJAKOBHUM, BiH Mae OyTH 30a-
JTAHCOBaHWM Ta 3abe3mneduyBaTd (DYHKIIOHYBaHHS BIIIOBIiTHOI CHC-
TEMHU BIJTNOBITHO JI0 BKa3aHUX 3acajl, BPaxOBYIYM HAI[lOHAJIHHO-
KYJIbTYPHI Ta MEHTaJIbHI 0COOIMBOCTI KOKHOTO Hapoay [5, c. 72].

KoncTHTyITiOHAMI3M € ICTOPUYHIM SBUIIIEM, OCKUTBKH PO3TIIsiia-
€TbCA SIK TTIMOVHHE 1HTEJIEKTyaIbHE HANPALIOBaHHSA BUIATHUX YYCHUX
TIEBHOI €MOXH, SIKE JIICTAE CBil BUSB y HAI[IOHAIIBHIH MO THKO-TIPABOBIii
nymi. [eprricte B yKpaiHCBKOMY KOHCTHTYIIIOHAJI3MI HAJIEXKHTh Te-
ThMaHOBI y BurHaHHI [lumumy Opivky, 3a BIacHO iHIIIATHBH SKOTO Y
1710 pouii Ha TepeHax YkpaiHu 3’sBUJIACS Iepiia KOHCTUTYITS.

Ha 3mami XIX—XX cTONiTh 3HAYHHMI BHECOK Y KOHIICHIIIIO
KOHCTHUTYIIIITHO-Iep:KaBHOTO Oy IIBHAIITBA BHIC BITYM3HAHWHN YUSHHNA
M. C. I'pymieBcbKuii, SIKHH CTaB MPOBIAHUKOM YTBEPIKCHHS KOH-
CTUTYLIHHO-TIPaBOBUX pedopM Ha TepuTopii YKpainu. 3-mix Horo
repa BUHIIIIN y CBIT He JIMIE TPYHTOBHI HayKoBi mpami «KoHCcTHTY-
niHe muTaHHsS 1 yKpaiHcTBO B Pocii», «Hama nomitukay, «BinsHa
VYkpaina», «[lodyaTku rpomMaasiHCTBa, TCHETUYHA COIIOJIOTIsy; 3a
fioro iHimiaTBH Oynmu po3poOIeHI BaXKIMBI HOPMAaTHBHO-IIPABOBI
aKTH, 30KpeMa yHiBepcann Ykpaincekoi LlentpamsHoi Pamu, Kon-
cruryiiss YHP Bin 29 kBitHs 1919 poky.

dopMyBaHHSI KOHCTHTYLIOHATI3MY OyJi0 TpHBaie i 1ie He 3a-
BEPILIMIOCH, OJHAK BHILE IepepaxoBaHi Mpali CTaJd IEBHUM CBOE-
pigHEM TOMTOBXOM 1 copmyBamm 3caam cydacHoi KoHcturymii
VYkpainu npuitaaroi 28 uepBHsa 1996 poky.

KoncTutyItioHanisM Sk AOKTPHHAIEHE BYEHHS € TUHAMIYHIM
SIBUIIIEM, SIKE TIOCTIITHO BIOCKOHATIOETHCS 1 30arauyeTbcsi HOBUMH TE€O-
PETHYHUMH HAMPAIFOBAHHSIMY 1 IEBHUMH MPAKTHYHUMH 37100y TKaAMH.

Ha nymxy M. Onimgyka, mBUAKHNA Tepexif 10 AeMOKpaTii,
npuiiHsaTTs KoHctutynii Ha 6a3i nibepalbHHX 3axilHUX Mojenei
BUTIEpE/KAIM TIEPEXiTHUN CTaH TMOCTPaJSHCHKOTO CYCHUIBCTBA i
emrt. Crabke TpOMafsTHChKE CYCIUTECTBO, BiACYTHICTh HE3AIEKHOTO
MPaBOCY IS, XUTKI TPaAHIIii paB JTOIMHA BUKIHKAIOTH Aeopmarrii
MIHHOCTEH KOHCTHUTYIiOHAM3MY. HasiBHa ipobiieMa KOHCTUTYIIHHO-
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ro OyTTS — TOW PO3PUB, MO CKJIANAETHCS MIXK KOHCTUTYI[IHHUMH
JeKIapaIissMi Ta KOHCTUTYIIHHOIO peanbHicTI0. [ 0J0BHUH poaoBHid
nedexT ykpaincekoi KoHcTHTyMii momsirae B TOMy, 10 €JTiTH TMOCTiH-
HO HAMararThCsl BHKOPUCTATH ii SIK 1HCTPYMEHT Mepepo3noiry
BJIaJU, JIETiTUMAIlii BIacHUX iHTepeciB. ToMy MOCTpaasiHCHKUN KOH-
CTUTYLIIOHANI3M (POpPMY€EThCS y MOCTIHHIM JUHAMILI MOTITHYHOI 00-
pote6u. Ilapamokc ykpaiHCHKOrO0 KOHCTHTYIIOHANI3MY TOJSTae Ta-
KOX y TOMYy, III0, 3 OgHOro 0OKy, KoHcTHTYyIisS BU3HA4Yae mpaBuiia
TpH, JTOBTOCTPOKOBY TOJITHYHY KOH IOHKTYpY, a 3 iHIIOTO — came
MOJIITHKH, KOTPi KOHKYPYIOTh 3@ BIIajly, IPHUUMAIOTh PilICHHS, KOO
Mmae Oytu Koncrurymis. 3Bincu KoHeTuTymist 3anumaeTbes IpoIyK-
TOM, TIO CYTi, CJITHUX JIOMOBJICHOCTeH. CaMe «IONITHYHI BifHI»
€T 3HIWKYIOTh SKICTh MOJITHYHUX IHCTUTYTIB, II0 BCTAHOBIIOKOTH-
cst Koncrurymiero. ToMy omHUM 13 TOJTOBHUX (DOKYCIB KOHCTHTYIIIH-
HOTO TIPOIeCy Mae OyTH KOHCTHUTYIlifHE TBOPEHHS Cy4acHOTO Iap-
JJAMEHTApU3My Ta BiJIOBIABHOTO ypsijayBaHHs [6]. B Ykpaini Ha
Cy4aCHOMY eTarli Ii pO3BUTKY IIl¢ HE CTBOPEHO HEOOXITHUX COIlialib-
HO-TIPaBOBUX IEPEAYyMOB KOHCTUTYIIOHANII3My, HE iCHY€ BiIMOBiJ-
HUX KOHIIETITY KOHCTUTYIIIOHAI3MY OpraHizarlii Ta MexaHizMy (yH-
KIIIOHyBaHHA TyOJiYHOiI Biagu (Aep>kaBHOI Ta IyOJIiYHO-caMo-
BpSAHOI), HE € e()eKTHBHUM MexaHi3M 3a0e3MedueHHs] Ta OXOPOHH
KOHCTUTYLIITHOTO MPAaBOMOPAIKY i KOHCTHTYLIHHOT 3aKOHHOCTI.

OTxe, OHIEIO 3 TOJOBHUX MEPENOH Ha HUIIXY A0 YTBEPKEHHS
KOHCTUTYIIIOHATI3MY € HEBiAMOBIIHICTh TEKCTY HOPMATHUBHO MPABOBUX
aKTIB peastisiM XKHTTsI, cTla0Ka MOITHIHA TTO3UITISl TPOMAJISH, SIKi (PaKTH-
YHO HE TOTOBI IO YTBEP/KEHHS HOBHX TPUHITUITIB B AEPKaBi, a TAKOXK
JIep’KaBHA BIIaJIa, SIKa TIEPEIIKOPKAE KOHCTUTYIIIOHATI3ZMY TTOCTIHHUMHU
3MiHAMH 3aKOHIB 1 KOHCTHTY1IiT B CBOIO KOPHUCTB.
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. I. Hocugposuu,

KaHouoam 1opuoutHux HayxK, O0yeHm,
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AOMIHICIIPAMUBHO20 Npasa

ma aOMIHICIPamuerHo2o npoyecy
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JIbgigcbK020 Oepacasnozo yHisepcumemy
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OCHOBHI IIAXOIU 10 PO3YMIHHSA ITIOHATTA
«KOHCTUTYIIOHAJII3M»

3pocrarounii iHTepec 10 MPOOIEMATHKH HAYKOBO-IPAKTUIHOI
napagurMi KOHCTUTYIIOHATI3My OOYMOBIICHHH Cy4acHHMH MpOLie-
caMHM KOHCTHTYIIHHOT MOJepHi3alii Ta pegopmyBaHHS B YKpaiHi,
METOI0 SIKMX € (OpPMYBaHHS Ta PO3BUTOK CHCTEMH YKPaiHCBKOTO
KOHCTUTYILIOHAITI3MY.

Ta morpu Te, 110 NPOTITOM JECATKA POKIB B YKpaiHi Oyio
OITyOJIIKOBAHO JeKibKa MOHOTpaidHUX AOCITIKEHb, TPUCBIYEHIX
KOHCTHUTYI[IOHAII3MY, I KaTeropis J0Ci 3aJIUIIAEThCS TLTIOPAIiCTH-
4YHOI0. BUKOpUCTOBYIOUM pi3HI METOJOJOTIYHI MiIXOAM, aBTOPH
AKIEHTYIOTh Ha PI3HOMAaHITHUX aCTeKTaX IbOTO SIBUINA, TO-Pi3HOMY
TIlyMadaTh HOTO CYTHICTb.

B. JI. ®enopenko 3a3Havae, M0 KOHCTUTYLIOHANI3M € YHiKa-
JBHUM SIBHLIEM, ITiJ] IKUM PO3YMI€TbCS CYKYMHICTh YCiX MPOIECIB,
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CBO€EpiJHA CHCTEMa KOHCTUTYUIHHUX SIBUMI, MiX SKUMH iCHYIOTh
MIEBHI B3a€MO3B’ I3KH.

C. B. llleBuyk, y CBOIO 4epry, OTOTOXXHIOE Cy4aCHHA KOHCTH-
TYIIOHATI3M 3 iJISOJIOTi€r0 JTiOepaizMy, TOMY TOJOBHOIO O3HAKOIO
JAHOTO TIPUHIIMITY € OOMEXEHHsI AEP)KaBHOI BJIAAM Ta 1i KOHTPOJb 3
0oky Hapoay. Lls izeonoris HaOysa IIMPOKOTO PO3BUTKY B CYyYaCHHX
KpaiHax 3axiJHUX JeMOKpatiidi. BoHa Hamomnsirae Ha TOMY, IO BiJBHI
BiJI IPUPOJM, AMOJIITUYHI THAMUBIHU, SKI € HOCISIMH (DYyHIaMEHTAIb-
HUX IIpaB, MOTPEOYIOTh i TOMY CTBOPIOIOTH Jep)KaBy, SKOIO BOHH
MOXKYTh Ta TIOBHHHI KOHTpOJIOBaTH. Lleil KOHTpOJbh € HeoOXiTHUM,
OCKUTBKH ICTOPUYHUIN JOCBIJl CBITYUTH TPO Te, IO ICHYE IMOCTiifHA
TEHJICHIIisI 10 TIEPETBOPEHHS JIEpKaBH Ha CBABIIbHY Ta JECIIOTUYHY;
TEHJCHIIIS, 0 TOXOANUTH BiJl JIOACHKOI MPUPOAM Ta € HACIIIKOM
HE3MIHHO] JIOTIiKH JisITFHOCTI JepKaBHUX IHCTUTYTIB [1, c. 59]. Hay-
KOBEIIb JIOJa€, 0 KOHCTUTYIIOHATI3M — 1€ PeKUM (DYHKIIOHYBaHHS
JIep>KaBHOI BJIaau BinnmoBiHO 10 KoHCTUTYIi, mpuuoMy TepMiH
«KOHCTHUTYIIiSD» Y CYCIIIBCTBI, B IKOMY ICHY€ KOHCTUTYIIWHA JIEp-
XaBa (AISUIBHICTH JIEPKaBU CIPSIMOBYETHCS TUNBKH ISt 3abe3medeH-
Hsl TIEBHUX, HOPMATUBHO BU3HAYEHUX CYCHUIBHUX IIUICH 3TigHO i3
3araJbHOBU3HAHUMH MIPABOBUMHU NPUHIUIIAMH Ta HOPMaMH1) pO3yMi-
€TBhCA Y MUPOKOMY CeHCl — ik KOHCTUTYIIIA, 10 3aCHOBaHA Ha 171e0-
JIOTiT KOHCTHUTYIIOHATI3MY [2, ¢. 136—137].

LixaBoro € aymka l. . 3abokpurpkoro, Skuii BKa3ye, Mo KOH-
CTUTYIIOHATI3M HEMUCIMMUN 0€3 HasBHOCTI KOHCTUTYIiHHOI (00-
MEKEHOi) JiepKaBH, PO iICHyBaHHS KOHCTUTYIIOHANI3MY CIIiJl TOBO-
pHUTH HE Tak TaMm, Ae npuitHata Koncrutyuist (B po3yMiHHI IOpUANY-
HOTO aKTy), K TaM, e iCHye Tak 3BaHa «(axtudaHa KoHcTuTyIis» —
peabHUH CTaH CYCHUIBHUX BIAHOCHH, IO Tependadvae MeBHI Mexa-
HI3MH OpraHizamii Biaan. Y 3B’S3Ky i3 MM, HayKOBIEM IOILIHEHO
sraayetbest miaxin P. Teliten, BIAMOBIAHO 10 SKOTO KOHCTUTYIIOHA-
J3M CITiI PO3IIISAaTH IUPOKO, HE JIUIIE SIK TIO3UTHBHE TPaBOIUCA-
Hux KoHcTuTynil, ajne i sk cucteMy (QyHIaMEHTaIbHHUX MPAaBOBHX 1
MOJIITHYHAX HOPM 1 TIPAKTHUK, SIKi € KOHCTUTYTUBHIMH IIIOAO JIeprKa-
Bu. Ha nymky . 1. 3abokpuiipkoro, Take BU3HAYEHHS POOUTH aKIEHT
BJIACHE Ha BAXXJIMBOMY ITO€JIHAHHI MOJITHYHHUX Ta IPABOBUX ACIIEK-
TiB — KOHIICHTpAIIisl JIUIIIC HA HOPMATUBHIN CKJIaJIOBIH KOHCTUTYIIIO-
HaJIi3My 0€3 BpaxyBaHHS PEaJIbHOI pealtizallii B MOJITHYHOMY JKUTTI
MPU3BOJMTE IO PU3UKIB MOMHUIKOBOTO PO3YMIHHSI KOHCTHTYIIIOHAII3-
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My B MeXaxX IMO3MTHBICTCHKOI MpaBoBoi ¢inocodii (K «IO3UTHBHE
MPaBO MUCAHUX KOHCTHUTYIIINY), TOMI SIK Cy4acHe PO3YMIiHHA KOHCTH-
TYIIOHATI3MY CIPSIMOBAaHE Ha BTUIEHHS aKCIOJOTIYHUX HOTO acIeKTiB
(mpaBa NrOIMHM, BEPXOBEHCTBO IIpaBa, AEMOKpaTis Ta iHii) [3, c. 54].

B. M. lllanoBan po3risiiae KOHCTUTYLIOHANI3M MEPeayCiM SK
MOJIITHUKO-TIPABOBY 1JI€0JIOTII0, 1HTENEKTyalbHi y3araibHEHHS, TpH-
TaMaHHI IEBHOMY €TaIly 1CTOPUYHOI'O PO3BUTKY, a TAKOX SIK JepiKa-
BHE IPaBIIiHHS, OOMEXEHe 3a 3MICTOM KOHCTHTYII] [4, c. 17]. B cBo-
{if iHIiM mpami BiH BKa3ye, IO SBUINE KOHCTHTYIIIOHATI3MY Mae€
JIOBOJTI CKJIAJIHUI, OaraTorpaHHUi XapakTep, Ta BUJALISE JIBa FOJIOBHI
HaNpPSIMKH HOT0 BU3HAUEHHS — SIK PEXKUMY, Y SIKOMY (YHKIIOHYIOTH
JepkaBa Ta ii IHCTHTYTH, IO BOJHOYAC € PEXKUMOM B3a€EMOCTOCYH-
KiB JiepKaBH 1 JIOJMHM, a TAKOXK K MPaBOBOi (KOHCTUTYIIIIHOI) ifte-
oJIorii, sika BioOpaxxae i BOJIHOYAC MPOTHO3YE PO3BUTOK BiATIOBITHOT
HOPMOTBOPYOCTI 1 HOpMO3acToCyBaHHH [5, c. 25-27].

JI. B. Conina BBa)kae, 10 KOHCTUTYIIOHAII3M € IOJIITUKO-
MPaBOBHUM PEXHUMOM, IO MOJISATAE B KOHCTPYIOBaHHI 1HIyCTpiaJbHO-
TO YM TMOCTiHIYCTPiaJbHOTO CYCIIiJIBCTBA 1 BCTAHOBICHHI y HHOMY
3acaj]] KOHCTHTYIIIHHOCTI (TapMOHii, CIIpaBeIIMBOCTi) 3 METOIO 3a-
Oe3rneueHHs] HOro TMOBHOIIHHOTO ICHYBaHHS M PO3BHUTKY MUIIXOM
BTiJIEHHS B TIPaBi, MPaBOCBIIOMOCTI, CYCHIIEHO-JIEPKABHOMY yYCTPOL
imel (LiHHOCTEH) MpiOpUTETy KOHCTHTYLIHHOTO 3aKOHOJaBCTBa,
3a0e3MeUeHHs JIF0ACHKOI TITHOCTI, IpaB Ta cBOOO JIOAWHM 1 TpoMa-
JITHUHA, JEMOKpaTii Ta JeleHTpati3alii, CUIbHOI JePKaBHOI BIIaJIH,
CcBO0OI €KOHOMIYHOI MisUTBHOCTI, iHITHX 11e# (MIIHHOCTEH), a TaK0X
IUITXOM BUJNEHHS B CYCIIBCTBI COIIaIbHUX TPYT, 3IaTHUX Bif-
CTOIOBATH HasBaHi ixei (1iHHoCTI) [6, ¢. 54].

Kupruszpkuii aBrop XK. A. BokoeB po3risigae KOHCTUTYIIOHA-
JIi3M y TPhOX aCIEKTaX:

—SIK CUCTeMY NIpaBIiHHA Y (QOpMi KOHCTHUTYWiHHOI MpaBOBOI
JepKaBU, MPOTHIICKHY aOCONIOTH3MY Ta 3aCHOBaHY Ha INPHUHLUII
00MeXEeHOTO TPaBJIiHHS 1 TPUMATI TPaB JFOIUHU;

— SIK BapiaHT MOJITHYHOI MOJIEPHI3alii, M0 TOIIrae y mepe-
PO3MOILTIB JIaJIi OpraHaM HAPOJIHOTO MPEJICTABHUIITBA;

— SIK TIOJIITHKO-TIPABOBUI PEXHUM BiIHOCHH JEP>KaBH 1 CyCIIi-
JBCTBA, SIKUH CKJIaBcs B Pl KpaiH, 3aCHOBaHUH Ha HAOOPi MPaBOBHX
npuHOUMIB [7, c. 43].

M. B. CaBunH 3a3Hadae, M0 KOHCTUTYIIIOHATI3M € 0araToBH-
MIpHUM TIOJIITUKO-TIPABOBHM (DEHOMEHOM 1 CKIIQJHOIO CTPYKTYPOIO

94



Ta JOCHIJPKY€E HOTO SIK collialibHE SBHILE, 110 BioOpa)kae eBOIIOLII0
MOTJISI/TIB, 11€H, MOKTPWH MPO MPUPOAY KOHCTUTYINI Ta TOJMITHIHOI
MIPAKTUKH BTIIEHHS TaKWX iel B xkutTTA 8, c. 19].

3rigao i3 mpamsimu A. P. KpycsiHa MOXKHa BHOKPEMHUTH TpH
TOJIOBHI MiIXOAM 10 BU3HAYECHHSI KOHCTUTYIIOHANI3MY: TOJTITUYHUH,
¢iocopCHKO-ICTOPUYHUI Ta IOPUIUIHUHA. Y TONITUIHOMY KOHTEKC-
Ti KOHCTUTYIIOHAJII3M SIBJIsIE COO0I0 CKapOHUITIO HAIlIOHAIBHOT 11ei-
HO-TIOJIITUYHOI JYMKH 1 JIep>KaBHO-IIPABOBOI NMPAKTUKH, IIO... CIIPS-
MOBaHa Ha KOHCTUTYIIWHY periaMeHTaIlii0 AEepPKaBHOTO YCTPOIO,
MOJIITUYHOTO PEXKHUMY, MpPaB i CBOOOJ JIFOJUHH, B3a€EMOBIJIHOCHH
JIOJTUHY, TPOMAJISH, CYCIUILCTBA 1 JiepxaBu» [9, c. 498]. ¥V dino-
CO(PCHKO-ICTOPUYHOMY KOHTEKCTI KOHCTHUTYI[IOHAJi3M BHCTYIIa€
BUEHHSIM TPO KOHCTHTYIIIO, TMOYMHAOYM 13 Midosorivaux (opm
CBITOPO3YMIHHS JI0 PaIiOHATEHO-TOTTYHUX ()OPM MHUCIECHHS, BHHUK-
HEHHS TOJITHKO-TIpaBoBoi Haykw [10, c. 96]. 3a ropuanIHOTO MMiaX0-
Jly aBTOp PO3MIISa€ KOHCTHTYIIOHATI3M y IIUPOKOMY — SIK CKIIQJHY
MOJIITHUKO-TIPABOBY CHCTEMY, Ta BY3bKOMY — SIK OCOOJIMBHI PEKUM
(YHKILIOHYBaHHS JEPKaBHOI BIaJy HA OCHOBI KOHCTHUTYHIHHUX Me-
TOiB — 3HavYeHH:X [11, c. 72].

[TincymoByt0UM BHIIEHAaBEJEHE MOXKHA CTBEPIKYBATH, IO
KOHCTHUTYIIOHAITI3M — OararorpanHuii (peHOMEH, SIKU MOXKHA PO3TJIs-
JIaTH K coliaibHy, ¢inocodchKo-TpaBoBY, MOJTITHKO-TIPABOBY, ifek-
HO-TIONIITUYHY Kateropito. Kareropisi «KOHCTHTYIIOHAJI3M» HACTilIb-
Ku OaratorpaHHa Ta yHiBepCajbHa, 1[0 CBOIM 3MICTOM 37[aTHAa OXOITH-
TH SIK TIPaBOBI SBUINA, TAK 1 HEIOPHIMYHI, a TAKOXX METAIOPHINYHI
(heHOMEHH COIIANBHOTO, €KOHOMIYHOTO, MOJIITHYHOTO, KYJIBTYPHOTO
XapakTepy y Tild Mipi, B SKii BOHH BHUCTYNAlOTh COIIOKYJIBTYPHOIO
nepenyMoBor0 (JOpMyBaHHS KOHCTHTYIIOHATI3MY 1 BOAHOYAC — cepe-
JOBUILIEM HOTO iICHYBaHHS Ta PO3BUTKY, BILIMBAIOTh Ha HOTO KOHKpe-
THO icropuynuii 3micT. Sk dinocodcbko-paBoBa KaTeropis KOHCTH-
TYIIOHATI3M MMOKJIMKaHUH BimoOpakaTy BakiuBi (yHIBEpCAbHI) IiH-
HOCTI CydYacHOI NWBiNi3amii, sIKi y KOHIEHTPOBAHOMY BHTJIS/I BUSB-
JISTIOTHCSA B 3aKOHOMIPHOCTSIX JIEMOKPATUYHOI OpraHi3aiii CyCIiibCTBa
1 Iep>kaBM Ha OCHOBI OanaHCy Biaiu 1 cBOOOIM, BU3HAHHS W 3aXHUCTY
npaB i cBOOO JIFOAMHHM 1 TPOMaITHUHA, BEPXOBEHCTBA IIPaBa.

1. IeBuyk C. B. JIokTprHa BEpXOBEHCTBA IpaBa Ta KOHCTUTYILIOHAI-

3My: iCTOpHYHa TeHe3a 1 cmiBBigHOMIEHHS. [Ipaso Vxpainu. 2010. Ne 3.
C. 52-61.
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X. P. Kanuneuw,

acnipaum

JIbgi6cbi020 Oeparcasnozo yuisepcumemy
6HYMPIUWHIX CNPAs

3ABE3IIEYEHHA ITPAB, CBOBO/]
TA 3BAKOHHUX IHTEPECIB OCIb
IIPU BI/IYBAHHI IIOKAPAHb

[IpaBoBuii cratyc 0coOU — 1ie 3aKpIIUICH] y BiJTOBITHUX JIXKE-
penax mpaBa i TapaHTOBaHI JIep)KaBOIO CyO’€KTHBHI TpaBa Ta OpHU-
IU4aHI 000B’s13ku ocobu. [Ipupona, cTpykTypa Ta 3MiCT IIPaBOBOTO
cTaTycy 0coOu SIK KJIIOYOBOTO MOHATTS IOPHIMYHOI HAYKH 3aBXKIH
Oynmu TpeIMEeTOM BHMBYEHHS SK HAYKOBIIMH, TaK 1 INPAaKTHKAMHU.
[IpaBoBuii cratyc ocoOu xapakTepusye ii CTAHOBHUIIE Yy B3a€MOBII-
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HOCHHAX 13 CycCHilbCTBOM 1 AepxkaBoro[1, c. 79]. IIpaBoBuii craryc
3aCy/DKEHOTO € JTOCUTHh CKIIAJHUM COILiaIbHO-IPABOBHM SIBUILEM €
CYKYITHICTIO TepeAdadeHnX pPI3HUMH Taly3sMH 3aKOHOIIaBCTBA
Ykpaiau mpaB i 000B’S3KIB 3aCyHKEHOTO TMiJ Yac BUKOHAHHS 1 Bill-
OyBaHHS KPUMIHAJIBLHOTO TIOKapaHHSI.

dopMyBaHHS IPAaBOBOI JepKaBH, MOOYJ0Ba IPOMAISIHCHKOTO
CYCIIBCTBA B YKpaiHi HEMOXKIINBI 0e3 HaJiifHOTO MMPaBOBOTO 3aXMC-
Ty KOXKHOI 0CO0H, 3a0e3eUeHHs paB i CBO00 I TpOMaJITHUHA.

[MpakTuka 3acBimuye, 1m0 YKpaiHa Mae 3HA4YHI MPOOJIEMHU Y
cdepi AOTpUMaHHS OCHOBHHUX TpaB i cBOOO oauHN. He3Baxkaroun
Ha JIEMOKpaTHYHE 3aKOHOIABCTBO, IPAaBOOXOPOHHI OPraHu JepXKaBH,
0 MaroTh Oe3MocepesHbO 3a0e3MeuyBaTh 3aXUCT MpPaB i CBOOOJ
JFOTUHM, YacTO caMi Tpy0o MOPYyIIyIOTh I1i TIpaBa.

CBiTOBa TPOMA/ICHKICTh MTOCTIHO 3BEPTA€E yBary Ha MOPYIICHHS
B YKpaiHi )KHTTEBO BaXKIIUBHUX IPAB JIFOJICH, sIKi TAMYACOBO a00 JIOBi-
yHO T030aBJeHi cBoOoau. Uepes rpy0i mopylieHHs MpaB JIOJUHU i
rpoMajsiHiHA YKpaiHa 3aliMae deTBepTe Miclle B CBITI 3a KUTBKICTIO
3BEpHEHb JI0 €BPONEHCHKOr0 Cy Ty 3 MpaB JIOIUHH [2, . 1].

VY Takux ymMOBax 3Ha4yHO 3POCTA€ POJIb 1 Miclle HayKu y (op-
MyBaHHI Cy4acHOT KpUMIHAJIbHO-BUKOHABYO! MOJIITUKN YKpaiHH, sSKa
TapMOHIIHO BiAmoBifana 6 He TITPKA BUMOTaM MiKHAPOIHOTO TIpa-
Ba, ajJle W aJeKBaTHO BiJJ3epKalioBana O TO3WUTHBHI pe3ylbTaTH
mpoBeneHnx pedopm y chepi 60poTsdm 31 3mounHHICTIO. bopoThba
31 3JIOYMHHICTIO — OJTHE 13 OCHOBHHUX 3aB/IaHb JEpKaBH i HOTO BHpi-
LICHHS TIOB’s3aHe i3 BciMa cepamMu MOJIITHKH, B TOMY YHUCIi, KpUMi-
HAJIBHOI, CKIJIQJIOBOI0 YaCTHHOKIO $IKOI € KpHUMiHaJbHO-BUKOHABYA.
Heo0OxinHO BKa3aTu, M0 32 CIIOCTEPEKEHHSIMH OKPEMHX KpUMiHAJIiC-
TiB KpUIMiHaJbHE MPaBO 3a3HAE HUHI MMEBHOT Kpu3u. Lle moscHIoeThCs
THUM, IO 3aIPOIIOHOBAHI JIFOJACTBOM KpPHUMiHAJIBHO-IIPABOBI 3aX0J1
BUSIBHJIMCS] HE3[ATHUMH CYTTEBO BIUIMHYTH Ha 3JI0YMHHICTb, KA MA€
ycTalleHy TEHICHIIIO 10 3pOCTaHHSA. Y TakoMy pa3i 3HOBY BHHHKa-
I0Th BiYHI 3alIMUTaHHA: sIKa METa KPUMiHAIBHO TIpaBa B3araii Ta Kpu-
MiHAJILHOTO TIOKapaHHs 30kpema? Skoro moBHHHA OyTH Mojaajiblla
KpUMiHAJIBHO-TIPABOBA IMOJIITHKA — JTIOEPaThbHO0 Y )KOPCTOKOO [3]?
Ha nymky aBTOpa, mokapaHHs y BUi M030aBJICHHS BOJII HA NICBHUI
CTPOK He 3aBXIH BUITPABIISIE 3aCyIKEHOTO0, a TUIbKU 3aTPUMYE B Haci
BYMHEHHS TIOBTOPHOTO 3JI0YMHY, TPO [0 CBIIYUTH PiBEHb PEIHIHB-
HOI 3JI0YMHHOCTI B HAIIiK JeprKaBi. Y Ci KpUMIHOJOTIYHI Tparli BH/a-
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THOro (panmy3skoro topucta [. Tapaa (1843-1904) nponuzani
TyMKaMH TIpO CTpaTerito 0OpoThOHU 31 3II0YMHHICTIO. SIKOM ChOTO/HI
HaIMCaHi HAM CJIOBA PO Te, IO «JTibepanbHa BiIaaa Oyaydn 3aBxKIn
HE MIIHOIO J03BOJISIa Y HAC 3JIOUMHHOCTI POCTH, a Bilaia aBTOPUTA-
pHa, MOYABIIN XWUTATHCS, M03BOJsUIa ik MimHIiTHY [4, . 1]. 3Bigcu
I'. Tapn poOHUTH BUCHOBOK, IO Ha 3JI0YMHHICTH BIUIMBAE HE MPHUPOIA
BJIaAH, a il MILHICTb.

L. B. lImapoB Big3HAuMB, 110 «HA (OPMYBaHHs CTpaTerii moJi-
THKH B c(epl BUKOHAHHS TIOKapaHb HAIAIOTh BIUIMB JUHAMIKA 1 CTPYyK-
Typa 3mounHHOCTI. [Ipm crabimsHOMY piBHI 3MOYMHHOCTI abo Horo
3HIKEHHI TIONIITHKA Y TaHii cdepi, IK mpaBwio, Oiibi rymManHa. OmHaK
piCT 37MOYMHIB, OCOOIMBO TSKKHX, MEPI 32 BCe HACHILHHUILKHX, HeTa-
TUBHO BIUIMBAE HA MOPAITBHI 1 TIPABOBI YSABIEHHS y CyCIUTBCTBI, CTUMY-
JIFO€ OLITBI YKOPCTKI TIONITHYHI 1 TIpaBOBi pimeHHs |5, c. 6].

3 mo3uiiil 3a0e3neueH s MPaBOBOTO CTATYCy 3aCy/IKEHHUX BU-
npaBHA cUcTeMa YKpaiHH — Ile €IWHHH mpouec 0e3nocepeqHbOoro
BiOyBaHHS HHMH TpPH3HAYEHUX CYJIOM 3aXOMiB KpPHUMIHAIBHO-
MPaBOBOI'0 XapaKTepy 1 3aCTOCYBaHHS JI0 HUX Yy IICH Tepioj BiAMOBi-
JTHHUX 3acO0iB BUNPaBHOrO BIUIMBY. 3rigHo cT. 6 KpumiHambHO-
BHUKOHABYOI'O KOZEKCY YKpaiHH BUIPAaBHUN BIUIMB € 3aCTOCYBaHHSIM
710 3aCyIKEHUX CHCTEMH BCTAaHOBJIEHMX 3aKOHOM OCHOBHHX 3ac00iB
BUMPABJICHHS 1 pecomianizaiis 3acCy’KEHHX, a caMe BCTAaHOBJICHHUM
MOPSIIOK BUKOHAHHS Ta BiOYBaHHS MOKapaHHS (PEXHM), CYCITIITEHO
KOpHCHA TIpaIld, COIiaJhHO-BUXOBHA p0o0O0Ta, 3aralbHOOCBITHE 1 TIPO-
(eciliHO-TeXHIYHE HaBYaHHsI, TPOMAJICHKUI BIUIUB, 3aXOJIB 320X0-
YeHHSI, CTSATHEHHsI, OE3MEeKH, a TAaKOX MMPOBEACHHS 3aX0iB, CIPsIMO-
BaHWX Ha iX MOOYTOBE i TPYAOBE BIAIITYBAHHS IICIs BiAOYTTA TMO-
KapaHHS.

OCHOBHI HampsIMU KpUMiHaJIbHO-BUKOHABYOI MOJITHKH 3aKpi-
IUIeHI Yy MDKHAPOJHUX CTaHAApTax IOBENIHKM 13 3acyKEHUMH,
Koncturymnii Ykpaian, Kpuminansnomy, KpuminansHoMy mporecy-
anpHOMY, KpHMiHaIbHO-BUKOHABUOMY KOJieKcax YKpaiHH. Y HHX
CKOHLIEHTPOBAHHH CBITOBHH JTOCBiJ] KpUMiHAIbHO-BUKOHABYOI MPaK-
THUKH, TYMaHICTUYHI TEHIEHI[il PO3BUTKY CHUCTEMH BHUKOHAHHS KpPH-
MIHAJIBHMX CaHKI[IH 1 iX peamizalfis 3aJeKUTh BijJ COIiaJBHO-
MOJIITHYHOTO 1 eKOHOMIYHOTO CTaHy B JiepXaBi. Yci TON0KEHHs BU-
me3rajaHux JOKyMEHTIB (0coOMMBO 3aranbpHa JeKiIaparlis mpas Jro-
nuHA, MDKHapOJHUN MakT MPO TPOMAASHCHEKI 1 TMONITHYHI TpaBa)
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HEOOXI/IHI /IS BU3HAYCHHS MOYaTKOBUX OCHOB 1 MPUHIIMITIB MPABO-
BOT'0 cTarycy ocib y cdepi KpuMiHATBHOT FOCTHUIII.

VY 10CKOHAJICHHSI IPABOBOTO CTATYCy 3aCy/KEHHX € OJHHUM i3
OCHOBHHMX HaIpsMiB KPHUMiHATFHO-BUKOHABYO! TIONITHKHU JEPIKABH.
OOMe)eHHS 3acy/DKEHUX y TIPpaBax, 3aCTOCYBaHHS JI0 HUX crerudi-
YHUX O00O0B’S3KiB, XapakTepHUX MPU3HAYCHOMY iM TMOKapaHHIO, 3a-
HOMISTHHS. HEMUHYYNX MOpPAIbHUX CTPAXIaHb Y paMKax 3aKOHY I10-
BMHHO MaTu po3yMHi Mexi. [lepen HUIMM HE CTaBUTHCS METH BiJIuia-
TH, IPUHIKEHHSI YeCTi 1 TAHOCTI 0co0MCTOCTI BUHHUX. BoHM HE00-
X1/THI JWIIe 11 MhoTo, o0 3 OHIET CTOPOHH, 3aCyIKEHHH 3p03yMiB
HeraTWBHE BiJHOIIEHHS 10 cebe CycmiibcTBa, 3 iHIIOI — OyIo 3amo0-
BOJICHO MOYYTTS COLIAJIbHOI CITPaBEIMBOCTI [6, C. 96].

Jitodye 3aK0OHOAABCTBO YKpaiHH, K€ BCTAHOBIIOE TTO3UTUBHUHN
CTaTyC TPOMaIsH YKpaiHH, OJJHOYACHO € JPKepesioM 0OMeXeHb IpaB
3acymkeHux. Bapto nmoroautuce 3 KO. A. UeboTapboBoto, 10 ayxe
BaXXKO (2 JEKOJIH i HEMOXKJIIMBO) TOYHO i 3 BUYEPITHOI MOBHOTOIO
BH3HAYUTH 00’€M BCiX OOMEXEHb B IpaBax 3acyKEHUX, mepemda-
YCHHMX Ti€K0 a0o IHIIOK Taly33l0 3aKOHOAABCTBA [2, c. 9]. 3Biacu
0COOJIUBI TPYAHOIIII 3a3HAIOTH MPEICTABHUKHU aJIMIHICTpPALlii YCTaHOB
BUKOHAHHS TIOKapaHb TPU pPO3’SICHEHHI 3acy/KeHHUM iX TMpaB i
000B’sI3KiB y Tepiof] BimOyBaHHs MOKapaHH, 3aKPIMIEHNX Y HOpMax
pi3HUX ray3el 3akoHOJaBCTBa. JlyMaeThes, He Tpeba 3a0yBaru 1e i
Ti 0OMEeXeHHsI TIpaB 3acyDKEHUX, SKi € y pi3HUX Haka3zax MiHicTepc-
TBa FOCTHIIi Ta y Hakazax MiHicTepcTBa 000pOHH YKpaiHH OO
3aCy/DKEHUX BIMCHKOBOCITY>KOOBIIB. Y HOPMAaTHBHUX aKTax, IO
PETYIIOIOTh BUKOHAHHSI TMOKapaHb 1 € OpMaMu BUPaKEHHS KPHMi-
HAJIbHO-BUKOHABYOI MOJITHKH, YiTKO MPOTIISAAETHCS Kype Ha MOza-
eIy audepeHmianito 1 iHAUBIIyalli3alio MPaBoOBOTO CTATyCy 3acy-
JDKEHUX y TIpolieci BUKOHAHHA MokapaHb. [udepenuianist 1 iHaUBI-
Iyaji3allis IpaBoOBOTO CTaTyCy 3aCyIKEHUX € MPUHIIMIIOM IEKITbKOX
IHCTUTYTIB KPHMiHAJbHO-BUKOHABUOTO 3aKOHOJABCTBA, 30KpeMa
TaKWX SK BU3HAYEHHS 3aCy/DKCHOMY BHJy YCTaHOBH BHUKOHAaHHS
MOKapaHb, PO3MOJIT IX y MeKaX YCTaHOBH 3a CTPYKTYPHUMH AilTb-
HHUIIMH 3 PI3HUMH yMOBaMH TPHUMaHHS, 3MiHa YMOB TPUMaHHS 3a-
CYJUKCHUX TiJI yac BiJIOyBaHHS IMOKapaHHS B 3aJICXKHOCTI Bif iX IO-
BEIIHKH Ta JOTPUMAaHHS BUMOT pexxumy. Peanizaris 1poro npuHIu-
Iy HaJga€ MOXKJIMBOCTI 3MIHIOBATH IIiJl Yac BigOyBaHHS MOKapaHHSI
00cAT KapaJIbHO-BUIIPABHOTO BIUIMBY Ha 3aCyKEHOTO B 3aJIEKHOCTI
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BiJ HOro MOBEAIHKH K y CTOPOHY IOJIMIIEHHS, TaK i B CTOPOHY
noripienHs. Ha nanunii yac 3acrocyBaHHs came Takoi GOpMH KpHMi-
HAJTbHO-BUKOHABYOTO BIUIMBY SIK 3MiHA YMOB BiZIOYBaHHS 3aCy [KEHH-
MU KPUMIHQJIBFHOTO TIOKApaHHS € OJHUM 3 HaWOUTBII e(EeKTHBHUAX
3ac00iB JOCATHEHHS 1iJIed KPUMIHAIBHOTO IMOKapaHHS, a Pa3oM 3 THM
1 TapaHTi€l0 KOHCTUTYLIMHUX MpaB 3acyKeHUX. 3MiHA yMOB BiJOY-
BaHHS 3aCy/DKEHHMH ITTOKapaHHSA TOOTO NMPOTpecHBHA CHCTEMa BHUKO-
HaHHS TOKapaHHS JI03BOJISIE BCECTOPOHHBO BPaXOBYBATH 3JI0YHHHY
MOBE/IIHKY 3aCyIKEHOT0 1 KOPEKTYBaTH CTPOK HOTO MOKapaHHSI.
VYpaxoByioun BHUIIEBHKIAJCHE, MOXKHA JIHTH 1O BHCHOBKY,
IO TPIOPUTETHUM 3aBAAHHAM KPHMIHATbHO-BUKOHABYOI CHCTEMH
MOBHHHO CTaTH 3a0e3leueHHs MpaB, CBOOOJA 1 3aKOHHUX iHTepeciB
3aCy/DKCHUX, TaK SIK IIe CHpHsI€ TOCITHEHHIO OCHOBHOI METH ITOKa-
paHHs — BUTIPABIIEHHIO OCi0, AKi MEPeCTYNMIN 3aKOH 1 MONepeKEeH-
HI0O HUMH BYMHEHHS HOBHX 3J04MHIB. HeoOxigHO mam’sTaT, II0
KpUMiHAJILHO-BUKOHABYA CUCTEMa — II¢ MOX1/IHA He TUIbKHU BiJ 3aKO-
HOZIaBCTBA, ajie 1 BiJ TpaJuIiii, Mopali, piBHS HOTO €KOHOMIYHOTO
PO3BHTKY, a TAKOXK COL[IAJIbHO-TIOJIITHYHOTO CTaHy CYCHIJILCTBA.

1. Teopis nepxaBu i mpapa. AKaJeMiuHHIA Kypc: MIPYYHUK / 3a Pe.
0. B. 3aifuyka, H. M. Onimenko. 2-e Bu., epepo0. i gomos. K.: KOpiakom
InTep, 2008. 688 c.

2. UYeboraprora FO. A. [IpaBoBuii cTaTyc 3acyIKESHHX 10 TT030aBICHHS
BoJIi: aBTOoped. Auc. Ha 3100YTTA HayK. CTYNEHsS KaHA. IOpUA. HayK: CIICIl.
12.00.08 «KpuminaigpHe MpaBO Ta KPUMIiHOJIOTIS; KPUMiHAIEHO-BUKOHABYE
mpaBoy. Xapkis, 2005. 22 c.

3. baynin O. TenneHuil po3BUTKY Cy4acHOTO KPHMIiHAJbHOTO HpaBa
Yxpaiuu. FOpuouunuii sichux Yrpainu. Ne 15. 14-20 xBitas 2007 p.

4. Tapn T'. IlpectynHuk u mpectymieHue. CpaBHUTENbHAs MPECTYI-
HocTh. [Ipectymienus tonmel, cocT. u mpeauci. B. C. OBumHCKOro. M.:
NH®PA-M, 2004. VIII, 391 c. (bubnuoTteka ropucra).

5. YTOJOBHO-HCIONHUTEIBHOE MpaBo: y4eOHUK / mox ped. mpod.
. B. lImaposa. M.: FOpucts, 1996. 576 c.

6. Colimonenne, oOecriedeHNe U peann3alys npaB deloBeKa Kak MpH-
OpPHUTETHBIC HANPABIICHUS YTOJOBHOH W YroJOBHO-HCIOJHHUTENBHON IMOIH-
TUKH Poccum: OTedecTBEHHBIH M 3apyOeKHBIN OIBIT: MaTepHAIbl MEXKIY-
Hap. Hay4H.-TIpakT. KoH(}. 28 amp. 2006 r., r. Bragumup / Bragum. opu.
HH-T; peaxoil.: B. M. Mopo3os u 1p. Binagumup, 2007. 192 c.
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I'APMOHI3ALIA HAIIOHAJIBHUX 3AXO/IIB
O0 OXOPOHH ITPALI CJYKBOBUX OCIb
3 TPAHCHAIIOHAJIBHOIO ITIPAKTHUKOIO MOII
TA €EBPOITEHCBHKOI'O COIO3Y

Busnauaroun nepikaBHY CIyXOy SIK KJIIOYOBHH THCTPYMEHT y
MPaKTUYHOMY 3IMCHEHHI JIEJIErOBAHOTO HAPOJOBIAJS Ta JIEBUIMA
3aci0 BTIIEHHS JIepKaBHOI MOMITUKY, IPABOBI MEXaHI3MH BHCOKOPO-
3BHHEHUX JEPXKaB CBITY MPHUAUISIOTH KIIOUOBY yBary AeTalbHii
pernmamenTarii came MpOoIeaypHUX acleKTiB (DYHKI[IOHYBaHHS ITy0-
JYHOTO amapary Ta 4iTKii ¢opmanizamii IOpUIudIHUX TapaHTid mia-
TPUMaHHS BHCOKOTO CTaHy MPOAYKTUBHOCTI HOTo (pyHKITIOHYBaHHS.
Ha nymky B. 3Baapma: «CuCTeMHO AOCHTIIWBINM CIIEHiali3oBaHe
3aKOHOJABCTBO JEAKHUX JIep’KaB, NMPUXOAMMO 10 YMOBHUBOIY, IO
KIIFOYOBUMH KOMIIOHCHTAMH HOPHUIUYHOI0 PEryjarOBaHHA B MCKax
MiCUCTEMH JIepP’KaBHOI CIyXOW BHCTYIMAIOTh 30KpeMa: Micie Ta
CTPYKTYypa IHCTUTYTIB MyOIiuHOi CITy)OH1 y IIICHOMY JIep’KaBHOMY
MEXaHi3Mi, IOPUCIUKIINAHI 3aca iy TPOXOPKESHHS JICPKABHOI CITYKOU
Ta KOMITETEHIiSl OKPEMHUX ii JIAaHOK, KIFOYOBI TapaHTii TPOMaJISH 5K 1
ciy>k00BHUX 0Ci0, HariJieHI Ha CTaOUTBHICTH Ta e(heKTUBHICTH HaJaH-
Hs BJIQJIHHUX ITOCIYT, METOJH JCPKABHOT'O KOHTPOJIIO 33 peallizaili€ro
BJIQJIHUX CITY’)KOOBUX KOMIIETEHTHOCTEH Tomo» |1, c. 43—44].

3BakaouW Ha aKTyaJbHI TEHJEHIi NepKaBHOI CTpaTerii
VYkpaiHu moa0 e€BpoiHTerpauii sk i mepenpodiitoBaHHS MOTITHY-
HOTO BEKTOPY Ha €BpONEHCHKY Ta 3aXigHy MIIOMMHHU MiXKJEp:KaB-
HOl Koomeparii, JOCHi/PKeHHS O0COOJHMBOCTEHl HOPMAaTHUBHO-
mpaBoBoi ¢ikcarii 3acan QyHKIIOHYBaHHS IHCTHTYTY MyOJi9HOI
cayx0u B JepkaBax-ydacHUIsAx €Bponeiickkoro Corw3y € BKpai
MPiOPUTETHUM.

VYkpaiHot iaeHTrn(iKoBaHO TOCTIIOBHICTh 3aX0/liB, HEOOXiI-
HUX J0 BIOPOBAIKCHHSA 3 METOIO OIITUMAJIBHOT'O BUKOHAHHA PEKOMC-
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Haanin €C monxo rapMoHi3alii HamioHAJTBLHOTO 3aKOHOJABCTBA,
cuUcTeMa KOTpHUX 4iTko BuzHaueHa y [loctanoBi Kabinery MinicT-
piB Ykpaiam Big 16 cepmas 1999 p. Ne 1496 «lIpo Konmeniro
ajanTamnii 3aKOHO/AaBCTBa YKpaiHMW IO 3aKOHOAAaBCTBa €BpoIEii-
cekoro Corozy» [2].

3mictom cr. 51 Bkazanoi Konnenmii g0 mepmoueproBux
Mip, HEOOXiMHHUX M 3a0e3leueHHs] MailOyTHBOI €BpoOiHTerparii,
BiJIHECEHO caMe YJOCKOHAJICHHS 3aKOHOJIaBCTBa y cepi 3abe3me-
YeHHS OXOPOHHW Mpaimi y myOJiuHOMY Ta NPUBAaTHO-IPABOBOMY
ocepenKax.

CucteMHe HOCTIAKEHHS MUTaHHS CTAHOBJICHHS 1 MTOJAJIBIIOTO
PO3BHUTKY iHCTUTYTY OXOPOHHM Tpalli MyOJiYHUX CIYKOOBIIB y Kpai-
Hax-ygacHHUIIX €C mae 3MOTy CTBEpKYBaTH, IO «...3MICTOM TIep-
BUHHUX akTiB €C MHUTaHHIO perjIaMeHTAaIlil 3acaj BIPOBAKEHHS
OXOPOHH CITY>KOOBOT IisSUTBHOCTI IOCTaTHBOI YBaru He MPHIUISIOCH.
AJTOpUTM BHPOBAKEHHS CTPYKTYpOBAaHOI MOJITHKMA B IUIOMIMHI
OXOPOHH TIparli cIIy’)KOOBHX Ta MMocaioBuX ocid €sponeiicbkux Crib-
TOBAPUCTB ACOLIIOETHCA 3 (aKTOM MPUHHATTSA (HyHIAMEHTAIBHOTO
npaBounHy — PUMCBKOTO J10rOBOpY, AaToBaHoro 1957 pokom, 3Mic-
TOM SIKOTO 3aIl0¥aTKyBajach KOMIUIEKCHA rapMOHi3allis HOPMaTHB-
HO-TIPaBOBOTO 3a0e3redyeHHss chepu TpymoBOi MisIBHOCTI KpaiH-
yiieniB Coro3y» [3, ¢.51-52].

KitouoBuM MeTomoM MpakTHYHOTO 3a0e3TeueHHs] TapMOHi3a-
MIHHUX TIPOIIECiB BHCTYMHIIO BIpoBaipkeHHs Pamoro €C cminbHO 3
€BPOKOMICi€I0 KOMIUIEKCHOI MPOrpaMy MpOBEJCHHS peopraHizariii-
HUX 3arajlbHOEBPOMEHCHKUX 3aXO[iB, SKi Mepeadadand BpaxyBaHHS
JOCBiy KOXHOi 3 KpaiH-wieHiB €C y mepiox ix iHTerpamiiHOTO
nporecy.

Ha nymky HiIMEUBKHX JOCIIIHUKIB «KJIFOUOBI TapMOHI3aIlilHI
3aX0/IM, KOTPi 3aCTOCOBYBAJINCH y IUIOUIMHI ITPAaBOBOTO PETyYIIIOBAH-
HSI OXOPOHH TPYJOBOI JiSUTBHOCTI Ta COIiabHOI MOMITHKH (PaKTHIHO
00yMOBITIOBANKCH (haKTOpPaMH TPyI0BOI Mirparii siK i AUCIApUTETHi-
CTIO (KOJi3i€r0) HAlliOHANBHUX MPABOBUX CHCTEM PI3HHX JEpKaB y
aHAIIOTIYHUX cdepax IMpaBOBOTO perymroBaHHs» [4, c. 15]. Ilocu-
JICHHIO TTPO0JIEMU HEOOX1THOCTI ONEPATUBHOTO BTPYYAHHS Y TIPOIIEC
mikBifganii (aKTHYHOI BiACYTHOCTI TapMOHI30BAaHOI KOHIEMIii 0X0-
POHH TIparli pi3HUX KaTeropiil mpariBHUKIB, B OCHOBHOMY JJISl Jep-
’KaBHOTO CEKTOpa YIPAaBIiHHS, MOCIPHUsIIA TAKOXK JUIEMa KOJCKTHB-
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HUX 3BUTBHEHb MPALiBHHUKIB, JEPKaBHUX CIY>KOOBIIIB Ta TEXHIYHHX
MPaIiBHUKIB, 1[0 MAJIO MICIIe BHACIIIOK peopraHi3allii eKOHOMIYHOT
ctparerii y ®PH, kopomxiscta Icnanii Ta Ilopryranii B cimmecsaTux
pokax 20 CTOMTTS.

Po3mmpenHs 1opuaudHoro 6a3ucy peryiroBaHHS 3aXO0[iB MIO-
JI0 TIPOBaKEHHS COIIalIbHOT TONITUKH 1010 3a0e3MeYeHHST 0X0pO-
HU TIparli y AepkaBax-y4acHHIIX €Bpomeiicbkoro Coro3y 3a paxy-
HOK MiJ3aKOHHUX (aKIECOPHUX) aKTiB HOPMOTBOPYOCTI J03BOJIHUIIO
ICTOTHO MiJBHIINTH ONEPATUBHICTh pearyBaHHS IHCTHTYTIB BIIAJH
CriBTOBaprCTBa Ha 3arajbHy AMHAMIKY PUHKY TIpalli i ajanTyBaTh
3akoHO/MaBcTBO €C Tif KOHKpETHI MoTpeOun, 0OyMOBIEHI MONTiTHY-
HUMU, (PIHAHCOBUMU, CKOHOMIYHUMU M 1HIIUMH 3arajibHUMH COIlia-
JHHUMH aCIeKTaMH.

3Ba)kalOuM Ha €BPOIHTETpaliifHi MparHeHHd YKpaiHW, 1HTeH-
cudikailis TapMOHI3AIIMHUX 3aXO0J[iB MOXJIMBA 30KpeMa IUITXOM
BIIPOB/PKEHHSI MPOBIIHOTO MPAKTHYHOTO JOCBiIY 1HO3EMHHUX Jep-
’KaB y HaIllOHaJIbHE 3aKOHOJIaBCTBO.

3BakarouM Ha HaBeJCHE, BHOKPEMIJICHHS, IUIIXOM KOMIUIEKC-
HOTO KOMIAPaTUBICTCHKOTO JOCHI/HKCHHS Ta TOJAJIBIIOI HAYKOBOL
IHTePITOIIAL|, KITFOYOBHX OCOOJIMBOCTEH 1HCTUTYTY MyOIIYHOI CITyX-
0m, sIKi 3aiIMarOTh MPOBiTHE MicIle y MPAKTHII MD>XHAPOIHOTO CITiB-
TOBapHCTBa — (PyHIAMEHTAlIbHE 3aBJAaHHS, 38Ul BUPILICHHS KOTPO-
ro HEOoOXiHa KOOoIepamis 3yCHJb MOJITHYHOI Ta JOKTPHUHAIBHOL
CHUTBHOTH YKpaiHu, 3rypTOBAaHUX €IHMHOI0 METOI0 PO30YyI0BH (PYHK-
IOHAJILHOT MOJIEJTi HAIlIOHAJIBLHOTO JIEPKABHOTO Ta MYHIIIUIAILHOTO
yTPaBIiHHA.

1. 3Baapa B. 3akoHonaTenscTBO 10 oxpaHe Tpyaa. M., 1996. C. 276.

2. Tlpo Konmemnmiro agamnramii 3aKOHOTABCTBa Y KpaiHH 10 3aKOHOJaB-
ctBa €Bporeiicekoro Coro3y: mocranoBa Kabinety MiHicTpiB YkpaiHu Bif
16 cepoust 1999 p. No 1496. Ogiyininuii eichux Vrpainu. 1999. Ne 33,
Cr. 168.

3. TonoBko O. 1. @yHkuii Ta KOMIETeHLIs OpraHiB €BpOIEHCHKOTO
Coro3y y ctepi corianbHOi MOJITHKHU: JUC. ... KaHJ. IOpPH]. HAYK 3a cIielia-
abHicTIO 12.00.11. «MixHapoane npasoy». JIHY im. 1. ®panka, JIbBis, 2003.
195 c.

4. Vonder-Groben H., Thiesing J., Ehlermann C.-D. Kommentarzu
EWG-Vertrag. 4. Aufl. Baden-Baden: NOMOS, 1983 395 p.
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MMPABOBHUI CTATYC OPTAHIB
MICIIEBOI'O CAMOBPSJIYBAHHS B YKPAIHI

BinOuBaroun mparHeHHs yKpaiHCBKOTO HAapoJy PO3BHBATH 1
3MIIHIOBAaTH JIEMOKPAaTHUYHY, COLIAIBHY, IPABOBY JepxkaBy, KoHCTH-
Tynis YKpainu y cT. 7 3aKkpinuia NpUHLKI, 3T1IHO 3 SIKUM «B YKpai-
Hi BU3HAETHCS 1 TapaHTYETHCS MicIieBe caMoBpsiayBaHHs [1]. O1xe,
Konctutymis Ykpainu moxmanae Ha JiepkaBy (YHKIIO ITiITPUMKH
MICIIEBOTO CAMOBPSIIyBaHHS SIK OJHI€T 3 MiJIBAJIMH JEMOKPATHYHOTO
nany. [Tonoxennss OCHOBHOTO 3aKOHY BHBENH MICIIEBE CAMOBPSIY-
BaHHS Ha PIBEHb OJHOTO 3 TMPOBIAHHUX IHCTUTYTIB JEMOKPATHIHOTO
KOHCTHUTYIIITHOTO JIaJy.

Cepen 3aKOHIB, IO MICTATh HOPMH, SIKi PErJaMeHTYIOTh IUTaH-
HS OpraHizarii Ta (GyHKI[IOHyBaHHS MiCIIEBOTO CAMOBPSAYBaHHS, OCO-
6muBe Micte 3aiimae 3akoH Ykpainu «lIpo miciieBe caMoBpsiTyBaHHS
B YKpaiHi» [2], akuii 1o cyTi € «0a30BIM» 3aKOHOM 13 LINX MUTaHb.

MicrieBe camoBpsiyBaHHSI B YKpaiHi — 1€ TapaHTOBaHE Jiep-
YKaBOIO TIPaBO Ta peasbHA 3/IaTHICTh TEPUTOPIATHHOI TPOMaIN — KH-
TENiB cesa 4u JOOPOBIIBHOTO 00’ €AHAHHS B CLIBCHKY I'pPOMaIy K-
TEIB KIIBKOX CLJI, CEJIUINA, MICTa — CAMOCTIMHO UM IIiJ] BiAIOBIIAIb-
HICTh OpraHiB i MOCaJOBUX OCI0O MICIIEBOTO CaMOBPSIyBaHHS BHpi-
IIyBaTH NMUTAHHS MiCIIEBOTO 3HaUeHHs B Mexkax Koncrurymii Ykpai-
HU Ta 3aKOHIB YKpaiHH.

MicrieBe caMOBpSAyBaHHS 3IIHCHIOETECS TEPUTOPIATBHUMUA
rpoMaiaMy CiJl, CeNTUIII, MICT SIK 0€3IT0CepeHBO, TaK i Yepe3 CiIbCh-
Ki, CeJMIIHI, MICbKi paJy Ta X BHKOHABYi OpPraHH, a TaKOX 4depes3
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paiioHHi Ta 00nacHi paau, SKi MPeACTaBISIIOTh CIJIbHI iIHTEpECH Te-
pUTOpiaNbHUX TPOMAJ Cill, CENHUII, MICT.

BigmoBigao n0 cr. 4 3akony Ykpaiam «llpo micueBe camo-
BpsiAyBaHHS B YKpaiHi» 3i 3minamu 2011 p.: «MicreBe camoBpsiay-
BaHHS B YKpaiHi 3/[IHCHIOETbCS HA TPUHITUIIAX: HAPOJOBIAIS; 3a-
KOHHOCTI; TJIACHOCTI; KOJICTIQJILHOCTI; MOEJHAHHS MICIIEBHX 1 aep-
YKaBHUX iHTepeciB; BUOOPHOCTI; MpaBOBOi, opraHizaIliiiHoi Ta Mate-
pianbHO-(IHAHCOBOT CaMOCTIHHOCTI B MeXaX MMOBHOBa)KEHb, BH3HA-
YEHHX IIUM Ta IHIIAMY 3aKOHAMM; ITiI3BITHOCTI Ta BIIOBIAAILHOCTI
mepe]l TEpUTOPiaTbHUMH TpOMaiaMi 1X OpraHiB Ta MOCagOBHX OCi0;
Jep>KaBHOI TIATPUMKH Ta TapaHTii MICIIEBOTO CaMOBPSTyBaHHS,
CYJIOBOT'O 3aXHCTY MPaB MICIICBOI'O CaMOBPsAyBaHH [2].

Amnamiz mmx monoxeHb KoHctutymii YkpaiHm Ta 3akoHY
Yxpainu «lIpo miciieBe caMoBpsTyBaHHS B YKpaiHi» T03BOIISIE 3pPO-
OWUTH TaKi BUCHOBKH:

1. Konctutynis YkpaiHu BH3HA€ MPaBO CaMOCTIHHO BUpINIy-
BaTH NMHTAHHS MICIEBOTO 3HAUCHHS JIUILE 32 NEPEUHHUMU MePUmo-
pianbHumu 2pomaoamu — KXKUTEISMU «NPUpoOHUX» aIMiHICTPaTUBHO-
TEPUTOPIATLHUX OJUHUILL, TOOTO MOCEICHBD (CLJI, KITBKOX CLJI, CEJIMIIY
Ta MiCT).

Taxwuit migxig 10 BU3HAYEHHS KoJia Cy0’€KTIB IpaBa Ha MiCIIeBe
CaMOBPsITyBaHHSI Ma€ TIIMOOKI icTopryHi KopeHi. CaMe B MOCEeNeHHsIX
JFOJIM TIPUPOJHUM IIUISIXOM TPYITYBAIUCS [UIS CITUTBHOTO JKUTTSI, TIPO-
OneMH SIKOTO BOHM OOTOBOPIOBAIM Ha CXONaX, 3arallbHUX 300pax, a
JUISL 3MIIICHEHHS! TIOTOYHOT'O YIPaBIiHHS OOMpaM BiJMOBITHUX OCI0
(opranu) — BOXKIIB, cTapiiiuH, paau Tomo. TakuM yiuHOM (hopmyBa-
yacst epomada, BIIMIHHOIO O3HAKOIO SKOI € HasBHICTH BUOOPHHUX Op-
TaHiB, a MOMII0Ha CHCTeMa OTpUMaJia Ha3By epOMAOCHKO20, KOMYHAb-
HO20, MICYeB020 ab0 MYHIYUNANLHO20 CAMOBPAOYBAHHSL.

2. Koncturyis Ta 3akoH nepeadadaroTh, MO MPaBO TEPUTOPI-
aJbHOT TPOMaIM Ha MiCIIeBE CAaMOBPSAYBaHHS 3/1HCHIOETHCS TPOMa-
JIOK0 SIK Oesnocepednbo depe3 GopMu mpsMoi JeMOKpaTii (MiCIeBHi
pedepeHayM, MicieBi BuOOpH, 3arajibHi 300pU TOINO), TaK i Yepe3
TISUTBHICTD 8UOOPHUX MA THUUX OP2aHI8 MICUEeB020 CaMO8PAOYEAHHS
[3, c. 50].

[IpaBo TepuTOpiaJibHOT IPOMaJIM HA MICIICBE CaMOBPSYBaHHS
3a0e3ne4yemovcsi NpasoM KOJHCHO2O0 ZPOMAOAHUHA YKpainu Opamu
yuacme y micyegomy camospadysanti. 3riqHo cT. 3 3akony «lIpo
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MicCIleBe CaMOBPSAIyBaHHs B YKpaiHi» TpoMaissHH YKpaiHH peatizy-
I0Th CBOE TIPaBO Ha Y4acTh Y MICLIEBOMY CAMOBPSIyBaHHI 3a HAlediC-
Hicmio 00 8i0N06iOHUX mepumopianvHux epomad. llpu npomy 6y0b
AKI 0OMedicernHs IbOTO MIPaBa 3aJIeKHO BiJ pacH I'POMaisH, KOJIbOPY
HIKipH, MOJMITHYHUX, PENTIHHUX Ta iHIINX MEpEeKOHaHb, CTaTi, €THi-
YHOTO Ta COLIaJIbHOTO TOXO/KCHHS, MAaiHOBOTO CTaHy, TEPMiHY
MPOXUBAHHS HAa BIATOBINHIN TepwTOpii, 32 MOBHUMH YH IHITUMH
O3HaKaMU 3a00POHAIOMbCSL.

[epmmii minxia, Ha HaOry AYMKY, OUTBII TOYHO BigoOpakae
MIPUPOJTYy MICIIEBOTO CAMOBPSYBaHHS 1 JTIO3BOIISIE YiTKO PO3MEXKYBa-
TH caMOBPSAIHI QYHKIIIT Ta TOBHOBaXEHHS TEPUTOPIATBHUX TPOMAJ 3
(YHKLISIMU Ta TOBHOB)KEHHSMH AEPIKABHOI BIIA/IH, SIKI PeaTi3ylOTh-
Csl Ha PETiOHAJTHHOMY Ta MiCIIEBOMY PIBHSX OpraHaMH BHKOHABYOI
BIaau abo 3a JIOPYYEHHSM JIep)KaBH OpraHaMU MICIIEBOTO CaMOBpSi-
NyBaHHA. B ocTaHHbOMY BHINAaJKy OpraHH MiCIIEBOIO CaMOBPSIY-
BaHHS ITiIKOHTPOJIbHI BIIMOBIJIHUM OpraHaM BUKOHABYOI BJIaJH, aje
Ile He O3HAYa€ 3MiHM iX TMPUPOJHN 1 HE MOXKE PO3TIISIATHCS SK ITij-
CTaBa I BKIIIOYCHHS JIO JICPKABHOTO MeXaHi3Mmy. Sk pojoBuid,
TOOTO TaKHii, 0 OXOIUTIOE TIOHSATTS MICIICBOIO YIPABJIiHHS Ta MicC-
[IEBOTO CaMOBpSIyBaHHS, MOKHa Oylo O BUKOPHCTOBYBAaTH TEPMiH
«YNPABNIHHA HA Micysxy, MAIOYM Ha yBa3l MOXJIMBICTH 3IiHCHEHHS
TAKOTO YIpPAaBIiHHA i3 3aCTOCYBaHHSM pi3HUX (OpM MicLeBOro ca-
MOBPSTyBaHHA a00 TPSIMOTO JEepXKaBHOTO YIPABIIHHA Ha MICIIX
(MicrieBe ympaBiTiHHA).

CucremMa TNPHUHIUIIB MICIIEBOrO CaMOBPSIyBaHHS 3HaWILIA
CBO€E TPABOBE Bpery/roBaHHS y cT. 4 3akoHy. IIpoTe HE BCi BOHHU
OJTHAKOBO BiJOOPaXKarOTh Ti SAKICHI HOTO XapaKTEPUCTHUKH, 3aBISKA
SIKUM BOHO TIPUHITUIIOBO BiAPi3HSETHCS, HAPUKIIA, BiJ] IeP>KaBHOTO
YIPaBIiHHS Ta 1HIIUX COLIATbHO-TIOITHYHUX SBHII. 3 OISy Ha 1€
OCHOBHI TPWHITUIH MiCIIEBOTO CaMOBPSAYBaHHS CIIiJl YMOBHO IOJi-
JUTH HA JIBl TPYTIH:

— Ti, 110 € YHIBEPCATLHUMHU, TOOTO BIACTUBUMHU K MiCIICBOMY
CaMOBPSYBaHHIO Ta HOTro opraHam, Tak i Jep>KaBHOMY YIPaBJIiHHIO
Ta Oro opraHam, iHIIKM OpraHaM JIepXaBHO1 BJIa/iH;

— Ti, 110 BJIACTHUBI JIUIIIE MICIICBOMY CaMOBPSYBaHHIO Ta HOTO
opraHam.

[IpaBoBa caMOCTiiHICTh OpPraHiB MiCIIEBOTO CAMOBPSTyBaHHS Ta
HOro OpraHiB MoJsira€ B TOMY, 110 BOHH IIOBHHHI MaTH CBOi BJIacHi TO-
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BHOBaKeHHs1, Bu3HaueHi KoHctuTymiero abo 3akoHoM. Opranu wiciie-
BOTO CaMOBDSITyBaHHS, 3a3HAYA€THCS B YACTHHI nepiiiii cT. 16 3akony,
€ FOPUINYHIMH 0CO0aMH 1 HAIUITIOTHCSA UM Ta 1HIIMMH 3aKOHAMH
BJIACHIMH TIOBHOBKEHHSIMH, ¥ MEXaxX SKUX IIOTh CaMOCTIHHO 1 He-
CYTh BIJIIIOBIIAJILHICTB 3a CBOIO JIISUILHICTh BIJITIOBIIHO JI0 3aKOHY. Bij-
MOBIZIHO 70 ¢T. 4 XapTii [4], 1li MOBHOBAXXCHHS MAarOTh OYyTH OBHUMHU
Ta BUKIIOYHUMH, TOOTO TaKUMH, L0 HE HaJeXaTb OJHOYACHO IHIINM
OpraHaM Ta B MeXax SIKMX OpraHH MiCIIEBOTO CaMOBPSITyBaHHs MarOTh
TOBHY CBOOOAY i Ui 3[IMCHEHHS BJIACHUX IHII[IATHB 3 OY/b-SIKOTO
MTUTaHHS, BITHECEHOTO /IO BiTaHHS MiCIIEBOTO CAMOBDSIYBaHHSI.

OpranizaliiiHa CaMOCTIHHICTD TONIATa€ B TOMY, IO OCHOBHI
Cy0’€KTH MICLIEBOTO CaMOBPSIIyBaHHS — TEPUTOPialibHI TpoMaIu Ta
HOTro OpraHu — He € €JIeMEHTaMHU AEP’KaBHOIO anapary, He HaJleKaTb
1o Horo cructeMu. ToMy BOHH, SIK TIPO II€ 3a3HAYAETHCS B XapTii,
MOBHHHI MaTW MOJIMBICTb, HE MOPYIIYIOYH Oijibllle 3arajJbHHUX 3a-
KOHOJABYMX TOJ0XKEHb, caMi BU3HAYaTH CBOIO BIIACHY CTPYKTYpPY 3
M, 00 BOHA BiJIOBifanma MicleBUM TOTpebdaMm i 3abesredyBaina
edexTuBHE ynpapiiHHsA. ['070BHE, Te 1110, JII0YM B MEKax 3aKOHY,
OpTaHu MiCIIEBOTO CaMOBPsIIyBaHHS HE MiAMOPSIAKOBYIOTHCS 1HIIHM
opraHaM i Oy/b-sIKUH aaqMiHICTpaTUBHUA KOHTPOIb 32 IXHIMH IiIMHA
MOJKITUBUH JHIIe Ui 3a0e3meueHHs] 3aKOHHOCTI Ta KOHCTUTYIIHHUX
NPUHIMIIB MICIIEBOTO caMOBpsiAyBaHHS (CT.CT. 6, 8). [eprkaBHuii
KOHTPOJIb 32 AiSUTEHICTIO OPTaHiB i MOCAaJOBHX 0Ci0 MICIIEBOTO CaMo-
BpSAyBaHHS, 3a3HAYAETHCS TaKOX y cT. 20 3akoHy, MOXe 3[iHCHIO-
BaTHUCs JIMIIE HA MiJCTaBi, y MEXax MOBHOBaXECHb Ta y CIOCIO, 110
nependaueHi KoHcturyiiero Ta 3akoHaMu YKpaiHu, i HE MOBUHCH
MPU3BOANUTH 0 BTPYyYaHHS OpraHiB AEp>KaBHOI BJIaJW 4M iX 1Ocazo-
BHX 0ci0 y 3[iiCHEHHS OpraHaM# MiCIIeBOTO CaMOBPSTyBaHHS HaJa-
HUX 1M BIIACHUX MOBHOBAYKCHb.

1. Koncrurynis Ykpainu: npuiiHiaTta Ha 1 sTiii cecii BepxoBnoi Pamgm
VYxpaian 28.06.1996. URL: http://zakon.rada.gov.ua.

2. Tlpo wmicueBe camoBpsimyBaHHA B YKpaiHi: 3akoH YKpaiHH Bif
21.05.1997. URL: http://zakon0.rada.gov.ua/laws/ show/280/97-p.

3. Koganie M. B., €cimos C. C., Ipaxa B. O. ta in. [Ipo6iemu oprani-
3allil Ta AisUIbHOCTI MICLIEBUX OpraHiB BUKOHABYOI BJIaJIH Ta OPraHiB MiCIIEBOTO
caMOBpsilyBaHHs B YKpaiHi: Hay. nocionuk. JIesis: JIeB[JYBC, 2017. 553 c.

4. €Bponelicbka XapTisi MiCLIEBOIO CaMOBDsIAyBaHH:: IpuitHsATa Panoro
€ponu y CtpacOyp3si 15.10.1985. Biue. 2000. Ne 3. C. 43-45.
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M. B. Kosanis,

KaHOuodam 1opuoudHux Hayx, npogecop,
3a8idysay kageopu
AOMIHICIPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIvgiscvro20 deporcagnozo yHisepcumenty
6HYMPIUWHIX CNPAs

0. I1. J/lembo6cobKka,

3000y8au euwoi oceimu

JIbgi6cvi020 Oeparcasnozo yuisepcumemy
BHYMPIWHIX CNPAs

IMPABOBUM CTATYC
MICLEBUX OPI'AHIB BUKOHABYOI BJIAJIU
B CUCTEMI OPTAHIB JIEP’KABHOI BJIAJIU YKPATHU

CTpyKTypHUIl piBEeHb «MICIIEBHX OpTaHiB» B CHCTEMi OpTraHiB
BUKOHABYOI BJIQJIM MPEJCTABIICHUN MEPEBAXHO B 0CO0I MiCIIEBUX
OpraHiB 3araJlbHOI KOMIIETEHIIIi — 00JacHUX 1 palOHHUX JepKaBHUX
aJMiHICTpamii (Hamam — MICHEeBUX JepKaBHUX aaMiHicTpariit). Op-
raizamisi Ta TOPSJIOK MisJIBHOCTI MICIICBHX OpPraHiB BUKOHAaBUOI
Biagu B Mictax Kuesi ta CeBacrtonoii, a Takoxx B APK MaroTs neBHi
0COOIMBOCTI, SIKi 3a3HaY€HI B OKPEMUX 3aKOHAaX.

MicrieBi aep)kaBHI agMiHICTpalll € €JMHOHAYaIbHUMU Opra-
HaMH BHKOHABYOI BJIaJH, BJIa/IHI TOBHOBKEHHS SIKMX PEaji3ylOThCs
OJTHOOCOOOBO iX KEpiBHHKAaMH — TOJOBAaMH MICIEBUX JepKaBHHUX
aaMiHicTpamniif. BoHn mpu3HavYarOThCs Ha TMOCaxy 1 3BUTBHAIOTHCS 3
nocaau [Ipesunenrom Ykpainu 3a momanHsm Kabinety MiHicTpis
Ykpainu.

l'onoBa micueBoi aep:xaBHOI agMmiHicTparil dhopmye Ti ckian,
JI0 SIKOT BXOJISITh 3aCTYITHUKH TOJIOBH, KEPIBHUKHU Ta MOCAJIOBI 0COOU
yIpaBiliHb, BiAAUIIB Ta 1HIIUX CTPYKTYPHUX MigPO3ALTIB MicueBoi
nepxaBHOi anMiHicTpamii. KepiBHUKHM CTPYKTYpHHX MiApO3IiiiB
MICIIEBO1 JIep:KaBHOI aJMiHICTpalii MPU3HAYAIOTHCS TOJIOBAMHU Bif-
MOBITHUX aJIMIHICTpAITiH.

3aKOHOM BCTaHOBJICHI MEBHI OOMEXEHHS LIOAO 3aHHATTS MO-
caJl B MICIIEBUX JIEpKaBHUX agMiHICTparisx. 30Kkpema, iX TOJIOBH,
3aCTYITHUKH, KEPiBHUKHU YIPaBIiHb, BIIAUIIB, 1HIIUX CTPYKTYPHHX
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MiAPO3IUTIB agMiHiCTpaliii He MOXKYTh OyTH HApPOIHUMH JeIyTaTa-
MU YKpainu a0 MaTy iHIIWH NPeACTaBHUILKUNA MaHJIAT, HS MarOTh
MpaBa MOEIHYBATH CBOIO CITY)XKOOBY MiSIBHICTH 3 1HIIIOK POOOTOIO,
OKpIM BUKJIaJAI[bKO1, HAYKOBOI Ta TBOPUYOI y T03apoOoUuii 4ac, BX0-
JUTH 10 CKJIAAY KEePiBHOTO OpraHy YW HarJsI0BOi paad MignpHeEMC-
TBa YM IHIIOI OpraHi3allii, 0 Ma€ Ha METi OJICPIKAHHS PUOYTKY.

l'onoBu MicrieBUX JepaBHUX aJAMiHICTpAIii MPU3HAYAIOTHCS
Ha CTPOK MOBHOBaxkeHb [Ipe3unenta Ykpainu, TOOTO Ha 11’ ITh POKiB.
VY Bumaaxy oOpanHs HoBoro Ilpe3uaenTta YkpaiHu rojioBu AepikaB-
HUX aJMIHICTpaIii MPOJOBKYIOTh 31 ICHIOBATH CBOi TOBHOBAXEHHS
1o chopmyBanas KaGineTy MiHICTpIB Ta 3asBIISIIOTH TIPO CBOIO Bifl-
CTaBKy B JIeHb HaOyTTs NOBHOBaXK€Hb HoBoc(opMoBaHUM KaOiHe-
ToM MiHicCTpiB.

JIOCTpOKOBE NPUIMHEHHS ITOBHOBAXXEHb TI'OJIOBH MiCLIEBOI
nepkaBHOi agminicTpanii 3a Koncturymiero Ykpainu (cr. 118) [1]
MOJKJIMBE, 30KpEeMa, y BUMAJIKY, SIKIIO OpraH MiCIIEBOTO CaMOBPSIIY-
BaHHS Ha BIAMOBIAHIN TepuTopii, TOOTO OONlacHa YW palioHHA paja
BHCJIOBUTH HEJOBIp s TOJIOBI, Ha mifcTaBi yoro [Ipe3uneHT YkpaiHu
npuiimMae i a€ oOTpyHTOBaHy BiAMOBiAb. SKIO K HEJOBipa roJOBi
MICIIEBO1 JepKaBHOI aJIMiHICTpaIlii BUCIOBWIH JIBI TPETHHU JEMyTa-
TiB BiJ] CKJIaay BimmoBimHO1 panu, [IpesuaeHT Ykpainn mae nmpuiHs-
TH pillIeHHS [IPO BiJICTaBKY T'OJIOBH.

l'onoBr wMmicrieBuX nep’kaBHUX aJAMIiHICTpaIii OJHOOCOOOBO
NPUAMAIOTh PilIEHHS LUISXOM BUAAHHS PO3NOPSDKEHb 1 HECYTDH 3a
HMX BIAMOBIJAIBHICTG 3T1IHO 13 3aKOHOIABCTBOM.

[IpoexTn poO3MOpSAIKEHH HOPMATHBHOTO XapakTepy MaloTh
miuiaratd 000B’SI3KOBI FOPUINYHIA EKCHepTH3i y BiJlMOBITHUAX
CTPYKTYPHHX IiIPO3JiJaxX MICIEBHX JIEpKaBHUX aJMIHICTpalii, a
TaKO’)XK OOTOBOPEHHIO Ha 3acCilaHHIX KOJETi MICIEeBUX AepiKaBHHX
aJMiHICTpaIlii.

HopmaTtrBHO-TIpaBOBI akTH MiCIIEBHX JAEPKABHUX aJMiHICTpaIlii
MISTaloTh JISPXKaBHIN peecTpallii y BiANOBIAHUX OpraHax OCTHUINI B
YCTaHOBIICHOMY 3aKOHOM TOPSIKY 1 HAOyBatOTh YHHHOCTI 3 MOMEHTY X
peectpatiii. AKTH, SIKi CTOCYIOThCS TpaB Ta 00OB’S3KIB TPOMaIsH abo
MArOTh 3araJIbHUNA XapaKTep, MiJsraloTh ONMPUIIOIHESHHIO i HA0yBarOTh
YUHHOCTI HE paHillie, Hi’K 3 MOMEHTY iX ONPUITIOAHEHHSI.

AKTH MICIEBUX JEpKaBHUX aJMIiHICTpaIiii HEHOPMATHBHOTO
XapakTepy, IPUHHATI B MeXax IX OBHOBa)XEHb, HAOMPAIOTh YNHHO-
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CTi 3 MOMEHTY iX MPUHUHATTS, SIKIIO 32aKOHOM YH CAMHUMH aKTaMu HE
BCTAHOBJICHO 1HIIIOTO CTPOKY BBEACHHS iX y Aito. Li akT 1OBOIATH-
Cs1 10 X BUKOHABIIIB, a TAKOX MPH MOTPeOi OMPUITFOTHIOIOTHCA.

PimeHHs TomiB MicleBUX AEp)KaBHUX afMiHICTpalii, mo Cy-
nepevats Koncrurynii Ykpainu i 3axoHaM YKpaiHH, IHIIUM 3aKOHO-
JABYMM aKTaM, MOXYTh OyTH ckacoBai [Ipe3unenToMm Ykpainu abo
Kab6inerom MiHicTpiB YKpaiHu 4H TOJIOBOIO JEPKaBHOI agMiHicTpa-
1ii BUIIOTO PiBHSL.

Jlyis 00TOBOpEHHS HAHBAXKITUBIIIKMX MMUTAHb JiSUIBHOCTI MicCIe-
BHUX JIEpP’KaBHUX agMIHICTpaIiii 3 MeTOI NPUHHATTS BiIMOBIIHAX
pIlIeHb TOIOBAMHM WX aIMiHICTPAIii Ta IS KOOPAWHAII] JisITEHOC-
Ti BCIX MICLIEBUX OpraHiB BUKOHABUOi BJIQJN CTBOPIOIOTHCS KOJETil
MICIIEBUX JEPKABHUX a/IMiHICTPAIii.

Jo cximagy Kojerii MICHEBUX [Ep’KaBHUX aIMiHICTpamin
OKpIM TOJIiB IMX aAMIiHICTpaliil BXOAATH IX MepIli 3aCTyHUKH Ta
3aCTYITHUKH, KEPiBHUKU HAMBaXJIMBIMIMX CTPYKTYPHHUX MiAPO3IiTiB
JepXKaBHUX aaMIHICTpallii Ta HE MiANOPSIAKOBAHWX IM MiCIIEBUX
OpraHiB MiHICTEPCTB Ta IHIIMX HEHTPAJbHUX OPTaHIB BHUKOHABYOi
BJIaJIW, @ TAKOX TOJIOBU BEJIMKUX MICT, PO3TAIIOBAHUX HA BifMOBIJ-
Hill TepuTOpiii [2, c. 42].

[IpaBoBuii cTaTtyc MicCIeBUX Iep)KaBHUX aJIMiHICTpaIii 3a 00-
CSTOM HaJlaHWX MOBHOBa)XKEHb MA€ BiJMOBIIaTH OCHOBHUM 3aBJlaH-
HSM X JisSUTbHOCTi. BOHM MONsATaroTh B TOMY, IO MICIEBI JepKaBHI
aaMiHicTparii 3a0e3rnedyloTh Ha BIAMOBIAHIA TepUTOpii BUKOHAHHS
Koncrutynii, 3akoniB Ykpainu, aktiB [Ipesunenrta, Kabinery MiHic-
TpPIB Ta 1HIIUX OPTaHiB BUKOHABYOI BJI/IM BUILIOTO PiBHS; 3aKOHHICTh
1 TIPaBOMOPSIIOK, TOEP>KAaHHS MpaB i CBOOOI TpOMaJIsTH; BUKOHAHHS
JepKaBHUX 1 perioHalbHUX TMPOrpaM COIiallbHO-€KOHOMIYHOTO Ta
KYJIETYPHOTO PO3BUTKY, IPOTPaM OXOPOHU HABKOJIMIIHBOTO CEpeo-
BHUINA, & B MICIIX KOMITAKTHOTO MPOXXMBAaHHS HalliOHAJIBHUX MEH-
IIVH 1 KOPIHHUX HAPOJIiB TAKOX MPOTpaM IXHBOTO HAIliOHAIBHOTO Ta
KyJIBTYPHOTO PO3BHUTKY; IIiJITOTOBKY Ta BHKOHAHHS BiJIIOBIJIHUX
o0JlacHUX Ta pallOHHHUX OFOJKETIB; B3a€MOJIIIO 3 OpraHaMH MicleBO-
T'O CaMOBPSAyBaHHS.

MicuieBi nepkaBHi aJMiHICTpaiii B MeEXaxX, BCTaHOBJICHUX
Koncrutynieto Ykpainu i 3akoHamu Ykpainu, akramu IlpesuaeHta
VYxpainu, Kabinery MinicTpiB YKkpaiHu, iHIINX OpraHiB BUKOHABUOI
BIIQ/IM BUIIIOTO PiBHS 3MIHCHIOIOTH YIPABIiHHS JOPYYSCHUMH TaTy3s-
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MU (cepamu) CYCHUTBHOTO PO3BHUTKY 1 HECYTH BiJNOBIAAIBHICTE 32
CTaH chpaB y nux ramys3sax. Cepell KOHKpPETHUX 00’ €KTIB yIpaBIiHHS
3 OOKy MiCIIeBUX AEp)KaBHHUX aJMIiHICTpalliii CiiJl BHIIJIUTH: TEXHi-
KyMHU, KOJIEJ[K, IIKOJIH, IHTepHATH, TPOodheCciHHO-TEXHIYHI yIUIHIIa,
JUTsIUi OyJIMHKY, TIO3AIIKUIBHI 3aKIaJId OCBITH 1 BUXOBaHHS Ta 1HIII
3aKJaJn OCBITH; My3ei, ¢inapMoHii, Teatpu, 0i0mioTekH Ta iHIII 3a-
KIaau KyJIbTypH; JIiKapHi, KIIHIKHA, JIKyBaJbHI caHATOpii Ta iHII
3aKJIaJIi OXOPOHH 3JI0POB’S; Pajiio, TeiedadueHHs, JPyKOBaHI 3ac00u
iH(opMaIlii, 3aCHOBHHKAMH SIKUX € MICIIEBI Jep)KaBHI aJIMiHICTpaIlii;
iHBeCTHIIMHI (OHIU, 3aCHOBHUKAMH SKUX € OONacHI Aep)KaBHI aj-
MiHicTpamii; 00’eKTH, SKi 3a0e3MedyroTh [iSUTbHICTH JepP)KaBHUX
MiANPUEMCTB, YCTAHOB 1 OpraHizaiiil i nepeOyBalOTh Ha MiCLIEBOMY
OTO/DKETi; a TaKOX NesAKi iHII 00’€KTH yMpaBIIHHS BiANOBIIHO 10
YUHHOTO 3aKOHOMABCTBa [2, ¢. 43].

st 3nificCHEHHs CBOiX 3aBAaHb i (QYHKIH MicleBi AepkaBHi
aJMiHiCTpallii MarOTh MPABO: MPOBOJIUTH TEPEBIPKU CTaHy I0JEp-
xaHHs KoHctuTytii Ykpainu Ta 3akoHIB YKpaiHU, IHITUX aKTiB 3a-
KOHOJIaBCTBA OpPraHaMy MiCIIEBOTO CaMOBpSAYyBaHHS, KEpiBHUKaAMH
MiANPUEMCTB, YCTaHOB, OpraHizaliii He3aJe:KHO BiJ (JOpM BIIACHOCTI
1 mMOMOpsAAKYBaHHSA, a Y pa3i BUSBJICHHS MOPYIIEHb BXOAWUTH 3 TIO-
JTaHHSIM 10 IIMX OpPraHiB MpO YCYHEHHsS TakKUX IOpPYLIeHb; JaBaTh
00OB’SI3KOBI 70 BUKOHaHHS PO3MOPSIKEHHS KEepPiBHUKAM MiJpH-
€MCTB, YCTAaHOB, OpTaHi3alliil i TpoMajsiHaM 3 MMHUTaHb, [TOB’S3aHUX 3
BUKOHAHHSM JIEPXKaBHOTO HATJISATY; OJEpKyBaTH HEOOXiTHY CTaTHC-
THYHY iH(OpMaIlifo Ta iHIII HeOOXiAHI AJIs 3A1MCHEHHS CBOIX TTOBHO-
Ba)XKCHb J[aHi BiJ| JIEp)KaBHUX OpraHiB, OpraHiB MiCIIEBOTO CaMOBpSi-
IyBaHHS, TPOMAJCHKHX 1 pENTiMHUX OpraHi3aimii, MiJIpUEMCTB,
YCTaHOB Ta OpTraHi3amliif; IMOPYIIyBaTH INHTAHHS IIPO IOCTPOKOBE
MPUITMHEHHS TIOBHOBAXXEHB BIJMIOBITHUX PaJl, CLILCHKUX, CEIUIITHUX
1 MICBKHX TOIIiB 3TiIHO 3 YAHHUM 3aKOHO/AaBCTBOM; 3alydaTH BYe-
HUX, CHEIalliCTiB, MPEACTaBHUKIB TPOMAJICHKOCTI 10 MiJITOTOBKH i
PO3MIIALY MUTaHb, IO BXOAATH JO KOMIIETEHI] MiCHEBHX JepiKaB-
HUX aaMiHicTpauii; Hampasistu [Ipesunenty Ykpainu, KaGinery
MinicTpiB YKpaiHW, IHIIHM OpraHamM BWUKOHABYOI BJIaJd BHIIOTO
PiBHS IPOIO3ULIi 3 MUTaHb BIOCKOHAJICHHS! YMHHOT'O 3aKOHOAaBCTBa
1 IpaKTHKK Horo peanizaiii y cdepi aepxkaBHoro ynpasininas. [Topsin
3 M llpesunent Ykpainn 3a noganasm Kabinery MinictpiB Ykpa-
iHM B MekaX, BU3Ha4eHNX KOHCTHTYIi€I0 Ta 3aKOHaAMH YKpaiHH,
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MOJ€ JI0JJaTKOBO TIepeiaBaTy MiCIIEBUM JICPIKaBHUM aJIMiHICTpaIlisiM
MMOBHOBAYKEHHS OPraHiB BUKOHABYOI BJIAJH BHUIOTO piBHsS. Taka re-
pemada Mae CynpoBOKYBAaTHUCh HAJAHHSAM iM BiAMIOBIAHUX (hiHAHCO-
BHX, MaTepiallbHO-TEXHIYHUX Ta IHIIUX pecypciB, HEOOXIMHUX s
301ACHEHHS [IUX IOBHOBAXKEHbD.

1. Koncrurynis Ykpainu: npuiiHiaTta Ha 1 sTiii cecii BepxoBrnoi Pamgm
Vxpaian 28.06.1996. URL: http://zakon.rada.gov.ua.

2. Kosamis M. B., €cimos C. C., Isaxa B. O. Ta in. [Ipobnemu opraHi-
3aIlii Ta AiSUTFHOCTI MiCIIEBUX OPTaHiB BUKOHABYOI BJIAJH Ta OPTaHiB MiCIIEBOTO
caMOBpsIyBaHHA B YKpaiHi: HaBd. nociOuuk. JIpBiB: JIEBIYBC, 2017. 553 c.

B. I1. Kosanvuyk,

KaHouoam 1opuoutHux HayxK, O0yeHm,
sacmynnuk oexana gaxyromemy Ne 3 IIIOITHIT
JIvgi6cbi020 Oeparcasnozo yuisepcumemy
BHYMPIWHIX CNPAs

OKPEMI ACIIEKTH
KPUMIHAJIBHO-ITPABOBOI ITOJIITUKHN
HOoA0 OXOPOHHU BJIACHOCTI

OpmHAM 13 TIPIOPUTETHUX HAIPSIMIB JiSUTBHOCTI IEPIKaBHU € JTisi-
JBHICTh, CIIPAMOBAaHA Ha 3aMoOiraHHs 3J0YMHHOCTI. 3araJbHOBiIO-
MO, IO 3JIOYMHHICTh MIBUJKO 3MIHIOETHCS TiJi BIUIMBOM 3MiH y CyC-
MJIBCTBI, @ OTXKE 1 KPUMIHATBHO-TIPAaBOBA IONITHKA, K CHUCTEMO-
YTBOPIOIOYHIA €JIEeMEHT yCi€l MOMITUKU Y cdepi O0poThOH i3 31M0UnH-
HICTIO, sIKa PO3pOOJIsiE CTpaTeriro i TakTHKY, (OpMYJIIO€ OCHOBHI
3aBIaHHS, NPUHIUNN, HANPSIMH 1 T KPUMiHAJIHHO-TIPABOBOTO
BIUIMBY Ha 3JI0YMHHICTb Ta 3aCO0M iX TOCATHEHHS, Ma€ OIMCKAaBUYHO
pearyBaTH Ha Ii 3MiHH.

B cyuacHmx ymoBax KpHMiHaJIbHOKapaHi MOCSTaHHS Ha BIAC-
HICTh 3aJIMIIAIOTHCA OJHWMH 3 HAWOUIBII MOIMPEHUX KPUMiHATBHUX
npaBonopyuieHs. Lle maTBepmKyeThesl TaHUMHU, HABEJEHUMH TOJI0OBOO
HarmionaneHoi moinii C. M. KusizeBum, 3a 11 micsiis 2017 p. OcHoB-
HHUI CerMEHT 3JI0YMHHOCTI (52%) 3a BKa3aHWM MepioJl CKIANA0Th Kpa-
JIDKKH, SKUX Oys0 CKOeHO 254 Twucsuyi, 3 HUX 88423 Oyio po3KpUTO i
HarpasjeHo 10 cyay. B Ttomy umcm 8017 kpaaikok i3 NMOMEIIKaHb.
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Po30iiinnx HamaaiB Oyino 3adikcoBano 2663, 61% 3 skux poskpuro. I3
16455 rpabexiB po3kputo Ha 280 OinbIie Hixk y 2016 poi [1].

CraH 3JI0YMHHOCTI B Iep>KaBi CBIIUYNTH PO PE3yIbTATUBHICTb,
e(eKTUBHICTh KPUMiHAIHHO-TIPABOBOI MOJITHKU. 3a3HAYMMO, 10 HE
3BaYKAIOUM Ha MOCTiiiHEe BIOCKOHAJICHHS 3aKOHOJABCTBA Ta IPYHTO-
BHUM aHaJIi3 Ii€i CUTYaIlii HAYKOBIISIMH 1 IPAKTUKAMHU, 3QJTAIIAFTHCSI
TUCKYCIHHMMHU TaKi NMHUTAHHS, SK CHCTEMATH3allisl 3J0YHMHIB MPOTH
BJIacHOCTI y Mexax umHHOro KpmminameHoro Kopekcy Yxkpainu
(BiAMeXyBaHHS 3JI0YMHIB IPOTH BIACHOCTI BiJf CyMIXKHUX TOCSITaHb,
PO3MEXyBaHHS 3JI0OYMHIB MPOTH BIACHOCTI Ta IHINIMX BHUIB MPaBO-
MopyIIeHs), (HOpMyIIIOBaHHA Ta BXXHBAHHA TEPMiHIB (HATPUKIIAM]
TaKUX, K «BUKPAICHHS», «PO3KPaZaHHS», «3aBOJIOAIHHS» Ta iH.),
MUTaHHS 3aKOHO/AaBYOi OOYIOBU JEIKHUX IOPUANYHUX KOHCTPYKIiH
CKJIaJiB 3JI0YMHIB MTPOTH BIACHOCTI, MUTAaHHS KBamiQikariii 3109nHiB
MpoTH BiacHOCTi. KpuMiHaBHO-TIPaBOBI HOPMU, SIKUMH Tiepeadade-
HO KpUMiHAIbHY BiNOBIAaJIbHICTh 32 3I0YMHU IPOTH BIACHOCTI, BCE
me MoTpeOyIOTh NETalbHOTO aHalli3y Ta TMPWUBEIACHHA Yy BiAMOBif-
HICTh JI0 peaJIbHUX CyYacHHX €KOHOMIYHMX BiJHOCHH. | Bxke He j0-
CTaTHHO OOMEXKHMTHCS MaTepiaibHUM PO3YMIHHSM TpeaMeTa Mocs-
TaHHS 3JI0YMHIB MPOTH BIACHOCTI. TOMY IOMINEHO B3STH €KOHOMid-
Hy BapTICTh Ta IiHY, MOXIUBICTh OyTH 00 €KTOM €KOHOMIYHOTO
o0iry [2, c. 332].

3HAaYHO TOTIPIIy€e CHUTYaIlil0 MIOAO 3aXHCTy TpaBa BIACHOCTI
30poiiHuil KOHQUIIKT Ha cXoai YKpaiHW, a caMe 4depe3 IiBHIINEHHUH
PHU3UK BTPaTH BJIACHOCTI Ta CyTTEBE 3MEHIICHHS MOXIJIMBOCTI 3aXHC-
Ty MOPYLICHOTO TpaBa, y TOMY YHCII Y CyJJOBOMY MOPSIKY.

[Ipo migBwIeHWI CTYIiHE CYCHUTBHOT HEOE3MEYHOCTi 3I10-
YUHHOCTI CBiMYUTH 1 1 opraHizoBaHWU XapakTep. BUsSBIeHHS 3I0-
YHHHUX OpraHizailiid, B TOMY YHUCIi i MDKHAPOJAHHUX, € BaXKIIMBUM
TTOKa3HUKOM, M0 XapaKTepu3ye ePeKTUBHICTh JISUTBHOCTI K TIPaBoO-
OXOpPOHHHUX OPTaHiB, TaK i KPUMIHAIBHO-TIPABOBOI MOJITHKK YKpai-
HU B3araii. Ha kpyriomy croui, npoBeneHoMy 14—15 yepBHS B mpo-
Kypatypi KuiBcekoi oOmacti 3a mintpumku KoHcynbTaTnBHOI Micii
€C (KMEC) Ta IloconsctBa BenmkoOpuranii B Ykpaini, Oymo 3a-
MPOMIOHOBAHO HOBUH CHOCIO KoOpauHaIli 0OpoThOU 3 OpraHizoBa-
HOIO 3JIOUMHHICTIO. Ha chorogHi 0opoTh0a 3 OpraHi3oBaHOO 3J10-
YUHHICTIO € OJHUM 13 3aB/IaHb JIECATH MPABOOXOPOHHHX BiJIOMCTB,
TOXX 1HO3EMHHUX EKCIIEPTiB 3alpOCHIIN HAJaTH PEKOMEH[AIl] 11010
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MOKPAIICHHS] KOMYHIKaIlii Ta KOOpJIWHAIIT MK BiJIOMCTBaMH SK Ha
TaKTUYHOMY, TaK 1 omepaTHBHOMY piBHsX. «OpraHizoBaHa 370YHH-
HICTh CTa€ BCE OUTBII BUTOHYEHO, TOX, MO0 MPOTHUCTOATH 1H, TMO-
TpiOHA MakcHMaIbHa KOOPAWHAIIS MiXK IPaBOOXOPOHIIIMH, — CKa3aB
npoBigHuii pagauk KMEC 3 nurtanp npokypatypu Kapn Sko0
XoneMOepr. — HaliepekTuBHImMA Ccrocio AOCATHYTH I[LOTO — Ha
3aKOHOJIABYOMY DiBHI Tiporucatr (pyHKIioHyBaHHS O0’€THAaHUX CIiI-
YUX TpyI Ta po3podutn HoBi CTaHAapTHI onepaiiiHi mpouenypu [3].

Ha mymKky BiomMoro ykpaiHCHKOT'O BYEHOIO JI.10.H., Mpogeco-
pa I1. JI. ®pica kpumiHATEHO-TIPaBOBA ITOJIITHKA, SIKA PEATI3yETHCS B
YkpaiHi chOrojiHi, JaeKo He Y TOBHOMY 00Cs31 BiATIOBIJa€ MIJIsIM Ta
BUMOTaM, SIKi BHCYBAIOTBCS /0 KPUMIHAJBHOTO IpaBa OiNbIIICTIO
cycmiiabcTBa. BiH 3a3Havae, 1m0 rymaHi3arlis (TOBEpHEHHS JI0 JOIH-
HU) Ta AEMOKpaTH3ais (TIOBEPHEHHS JI0 COIIyMY) — €JUHHUNA BUXIT 3
Maibke «Oe3BUXiTHOI» CHTyallii, KOJIM B HOBUX YMOBaxX PO3BUTKY
CYCHIJILCTBA 1 TPOMaJISTHCHKOI aKTUBHOCT1 3aCTOCOBYIOTHCS 3acTapii
MEXaHi3MH HEJOLITFHOTO 3aCTOCYBaHHS KPHMiHAIBHOI BiIIOBi/a-
JILHOCTI Ta MOKapaHHs [4].

OTxe, OCHOBHOKO METOIO BCi€i MOJIITUKH JiepxkaBu y chepi 60-
POTBEOM 31 3MOYMHHICTIO € MOCATHEHHSI €(peKTHBHOCTI KPUMiHAIHHO-
MIPaBOBOI TOJITHKH, 30KpeMa IMOJ0 OXOPOHH BJIACHOCTI, IMUISIXOM
BIOCKOHAJICHHS KPHMIHAJILHOIO 3aKOHOJABCTBA 1 IPAKTUKH HOTo
3aCTOCYBaHHS, a TaKOXX HAJIEKHOTO 3aCTOCYBaHHS KpPHUMiHAIbHO-
MPaBOBUX HOPM.

1. Kusses: monan 50% 3mounniB y 2017 pomi — e kpamixkku. URL:
https://www.unian.ua/society/2324156-knyazev-ponad-50-zlochiniv-u-2017-
rotsi-tse-kradijki.html

2. ComnosiioBa A. [lesiki npoOieMu KpHUMiHAJIBHO-IIPABOBOI OXOPOHHU
BIacHOCTI. Bicuukx Jlvgiscvkoeo yHisepcumemy. Cepis ropuanuna. 2014.
Bunyck 59. C. 327-333.

3. KMCE npormoHye HOBY KOHIIETIIII0 KOOpAUHALT 00pOoTHOH 3 OpraHi-
3o0BaHOI0 310umHHICTIO. URL: http://www.euam-ukraine.eu/ua/news/euam-
proposes-new-concept-to-coordinate-the-fight-against-organised-crime/

4. ®@pic I1. JI. KpumiHanpHO-TIpaBOBa TMONITHKA: AOUUTEHICTE KPUMIHATI-
3auii Ta kpuMmiHaipHUX nokapanb. URL: http://ukrainepravo.com/scientific-
thought/naukova-dumka/nuypkraoers-tuavsva-tsokkhyna-esshchkoerkfkhe-
nuypkraokiashchkl-kha-nuypkraoerysh-tsnauare
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P. I. Kpamap,

KaHOuOam 10puOudHUX HayK, OOYeHm

O0eKaH IpUOUYHo20 haxyiomemy
Jlveiecbko20 yHisepcumemy 6isnecy ma npasa

MATEPIAJIBHA BIAIIOBIAAJIBHICTD CTOPIH
TPYJAOBOI'O JOT'OBOPY

B icTopumuHOMYy KOHTEKCTI MaTepianbHy BiJMIOBITaIBHICTD Y
TPYAOBOMY IIpaBi CIIOYATKY TPAKTYyBaJIM JIMIIE SIK MaTepiajbHy Bil-
MOBIAAJILHICTh POOITHUKIB 1 cityk00BIiB. Hanmam Oyno noBeneHO
TaKOX ICHYBaHHS MarepialibHOI BiAMOBIZANBFHOCTI 1HIIOT CTOPOHHU
TPYJIOBOTO JIOTOBOPY (IiANPUEMCTBA, YCTAaHOBHU, OpraHizarii, po0o-
TOJAABIIA) 1 HEOOXIAHICTH BUJIUICHHS 1 K CaMOCTIHHOTO MiABHIY
MaTepiabHOI BiAMOBIAILHOCTI B TpyIoBOMY Tipasi [1, c. 80].

Cepen mepmux Hpo MaTepianbHY BiqNOBINANBHICT ITiIIpPH-
€MCTBA SIK CTOPOHH TpyAoBOro moroBopy mucas II. P. CtaBuchkuii.
VY 3B’3Ky 3 IIUM BUHHUKJIO MUTaHHS Hpo (a) MpaBOBY NMPUPOAY MaTe-
pilanbHOT BiIMOBIAATBHOCTI MIAMPHUEMCTBA 32 3aIMTOMISTHHS MaTepialb-
HOI IIKOJM MPaIfiBHUKOBI Ta (0) Kinacudikariro MaTepiaabHOI BiAIO-
BiJANILHOCTI B TpyxoBoMy mpasi [2, c¢. 109]. Ha manuii yac sikuxoch
JMCKYCiHl 3 MPUBOLY JBOCTOPOHHBOTO XapakTepy MaTepialbHOI BiJl-
MoBigampHOCTI He icHye. OTXKe, B TPYIOBOMY TIpaBi mependaveHa
MaTepiajgbHa BiJIMOBINATBHICTG TPAIiBHUKIB 3a MIKOMY, 3amMOJIisHY
MiANPUEMCTBY, 1 MarepiajibHa BiAMOBiAaJIbHICTH BIACHWUKA IiINpPH-
€MCTBa yCTaHOBH, OpraHizaiii a0o YIOBHOBaXEHOTO HUM OpTraHy 4u
(i3mgHOT 0CO0M 3a KOy, 3aITOisIHY IPAIliBHUKOBI.

OpHak, TpaBO3HABIII HE OJHOCTAiHI y BUAUICHHI PI3HOBUIB
MaTepiabHOT BiAMOBIAAIBHOCTI CTOPIH TPYAOBHX INPAaBOBIITHOCHH.
Hanpuknan, B. B. )KepnakoB mumie: «UuHHE 3aKOHOZABCTBO IO
MpaIfio Tependavae Ba Pi3HOBUAM MaTepiajbHOI BiIMOBITAIBHOCTI
MPaIliBHUKIB — 0OMeeHy ¥ moBHY. OCHOBHHM BHIOM € OOMekKeHa
MaTepiajibHa BiJMOBIJAJILHICTh, KA TMOJSAra€ B TOMY, IO Ha TpaIliB-
HUKa MOKJIaJaeThesl 000B 130K MOBEPHYTH ILIKOy B MeXax ii po3mipy,
ayre He OUThIIe MicTYHOTO 3apo0iTKy. [loBHA MaTepianbHa BimmoBiga-
JBHICTH O3HAYAE, IO IKOTy HEOOX1THO MOBEPHYTH B TIOBHOMY 00CS3i.
3anexHo Bij (JopMHU OpraHizarlii mpaiii, TpyJI0Be 3aKOHOJIaBCTBO PO3-
pi3Hs€ iHAWBIMyanbHYy MaTepialbHy BiJNOBIIAIBHICTH 1 KOJNEKTHBHY
(OpuramHy) MaTepiabHy BiAIOBimANBHICTEY [3, . 141].
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VY TpynoBoMy mpaBi Mexi MaTepiajbHOI BiINOBIIaIBHOCTI Tpa-
IIBHUKIB JU()EPEHINIOIOTHCS 3aICKHO BiJl ()OPMU BUHH IIPAIliBHUKA,
XapakTepy IOMYIIEHOr0 HWM TIOpYIIeHHS OOOB’S3KiB, BHIy MaifHa,
SIKOMY 3aItoJlisTHa IKO/1a, TPYIOBOI (PYHKIIII, 10 i1 BUKOHYE MPaIliBHUK.
MoHa BUAUIMTH TaKi CIUIbHI O3HAKK MaTepialibHOI BiIMOBIAAIBHOCTI
CTOpIH TPYJOBOT0 JOrOBOpY (pOoOOTOMABIIS i TpaIliBHUKA):

— BUHUKHEHHSI IBOCTOPOHHBOI MaTepiajdbHOI BiIOBIIATBHOC-
Ti, 32CHOBAHOI Ha YKJIaJIeHOMY Mi>K HUMH TPYAOBOMY JIOTOBOPI;

— cy0’eKTaMu MaTepiajbHOI BIJIIMOBIIAIBHOCTI € TUIBKH CTO-
POHH IIOTO JOTOBOPY;

— Taka BIiJTIOBIJANBHICTE BUHUKAE y 3B’S3KYy 3 TOPYIICHHIM
TPYAOBUX 000B’SI3KiB Nepen0aueHuX TPYAOBUM JOTOBOPOM;

— poboToaaBerh 1 MpaIiBHUK HECYTh MaTepialbHy BiIIOBi/a-
JBHICTH 3a MIKOY, 3alOJisSHY iHIIIH CTOPOHI TPYAOBOTO JOTOBOPY
CBOIMH BUHHHMMH JiSIMH 91 O€31SIbHICTIO;

— KOKHA CTOPOHA MOXKE MMOBEPHYTH IIKOY JOOPOBIIBHO.

Po3MaiTTs morismiB HAYKOBI[IB CTOCOBHO KUTBKOCTI Pi3HOBH-
JiB MaTepialbHOI BIAMOBIAAILHOCTI CTOPIH TPYZOBOTO JIOTOBOPY
3yMOBJIeHEe 0araToacneKTHICTIO IIbOTO COLiaIbHO-IOPUIUIHOTO SIBHU-
ma. Came cCkiajHa TpUpOJa, pi3HA 3MICTOBHA HANOBHEHICTH, ii
Cy0’€KTHBHE CIPHAHATTS MOCIITHUKAMH TEPEIIKOKAIOTh 3iiic-
HEHHIO HAyKOBO OOIPYHTOBAHOI 1 MPaKTUYHO BHBaXKEHOI Kiacudika-
mii BUAIB MaTepiadbHOI BiAMOBITANFHOCTI, MOTPIOHICTh y SKiH Ha
CYJacHOMY €eTalli PO3BHTKY TPYIOBOTO IIpaBa I'OCTPO Biq4yBaroTh
cy0’ekTH TpaBo3acTocyBaHHs. BincyTtHicte kmacudikamii y K3mll
VYkpainu 3HauHO moripirye eQeKTUBHICTH 3aCTOCYBaHHS MPaBOBUX
HOPM y LIapHHI MaTepiabHOI BiAMTOBIAaTFHOCTI, CTBOPIOE YMOBH IS
JOBUTHHOTO TPaKTyBaHHS 3MICTy i Pi3HOBHUIB, MEPEIIKOKAE YIO-
CKOHAJICHHIO HOPMAaTHUBHMX NpunwuciB. L{g nporanmuHa mae OyTtu 3a-
MOBHEHOIO HAWOIMKIUM 4acoM.

Kogekc 3akoHiB mpo mparro BU3HAYA€E YOTHPU BUAM MaTepia-
JILHOT BIAMOBIJAJILHOCTI TPAIiBHUKIB: MaTepiajibHy BiJMOBIIaIb-
HICTh y MEXaX CepelHboro MicsuHoro 3apo0Oitky (cr. 132 K3mll);
MTOBHY MaTepiaibHy BilMOBiAambHICTE (CT. 134); MarepianbHy Biamo-
BiJJANILHICTh y BUNAIKaX, KOIU (PaKTUYHUH pO3Mip 30HMTKIB MEpeBU-
nrye iXx HoMiHaNBHUH po3mip (cT. 135); konekTuBHy (OpuragHy) Ma-
TepianbHy BiAMOBIAANBHICTH (CT. 135-2). V xomudikoBaHOMY aKTi HE
BH3HAYEHO, 110 TaKe iHAWBiIyallbHA MaTepialibHa BiAMOBIAATBHICTS,
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MaTepiajbHa BiJOBIAJIBHICTh MPalliBHUKA Ta MaTepiaJibHa BiJIITOBI-
JanpHicTh poboTonasus. [IpuyomMy Bei 3a3HaveHi BUIM MaTepiaibHOI
BiJIMTOBIAaIbHOCTI CTOPIH TPYOBOTO JOTOBOPY ICHYIOTH Ha MPAKTHIIL
1 CTOCYIOTBCSI BOKJIMBOTO KOHCTHTYIIIIHOTO TPYIOBOrO IpaBa Mpa-
IIBHUKIB — «MOXJIMBOCTI 3apOOJIATH Ha YKUTTS IPAICt0, Ky BOHU
BIJIbHO 00MparoTh a0 Ha SIKy BUILHO MOTOKYIOThCs» (cT. 43 Kon-
cTutyIii Ykpainn) [4].

I1. JI. [lununeHko BBaXkae, M0 MiJCTaBOK MaTepialbHOI Bij-
MOBIAAJILHOCTI € HAsSBHICThH INKOJM, 3aBJAHOI IMiJIPUEMCTBY. ¥YMO-
BaM{ HACTaHHS MaTepialbHOI BiAMOBITATFHOCTI BUCTYMAIOTH: MPO-
TUTIPABHICTH TMOBEIIHKU TpaIliBHUKA;, TPUYHMHHNN 3B SI30K MK BKa-
3aHOI0 TIOBEJIIHKOIO 1 3aIOJIisTHOI0 IIIKOIO0; BUHA TpalliBHUKA Y 3a-
roAisHIN Komi [5, ¢. 126].

[lincTaBoro MaTepiabHOI BiAIMOBIAaTBHOCTI € MaifHOBE Tpa-
BOIIOPYIICHHS, CKOEHE OJIHIEIO 31 CTOPIH TPYAOBOTO JIOTOBOPY, BHa-
CJILJIOK YOTO 3amoisHO IIKOJy MaiHOBOTO XapaKTepy iHIIi CTOpo-
Hi. Jlo yMOB BUHUKHEHHS MaTepialbHOI BiIMTOBINaTHFHOCTI HAICKHUTH
(1) mpoTunpaBHa MOBEMIHKA OJHIET 13 CTOPIH TPYAOBOrO JOTOBODY,
(2) npsima pidicHa 1mkoxa, (3) BuHa, (4) MPUYMHHUKA 3B’SI30K MiX
MPOTUIPABHOIO TIOBEIIHKOK 1 PEe3yJbTaTOM Takoi y ¢opmi mpsmoi
niicHoi mkonu. Tpu yMOBH MarOTh 00’ €KTHUBHY SIKICTh, /)K€ BOHH €
03HaKaMu 00’€KTHBHOI CTOPOHHM MpPaBOMOpYyIIeHHsA. BuHa X Mae
Cy0’€KTHBHY SIKICTh, 00 € CKIIaJIOBOIO CYy0’€KTHBHOI CTOPOHH TIPABO-
MOPYIICHHS.

OTxe, CKOEHE OJIHIEIO 31 CTOPIH TPYAOBOTO JIOTOBOPY MPaBO-
MOPYIIEHHS € MiICTaBOI0 MaTepianbHOi BiamoBimaneHocTi. Lle mpa-
BOTNIOPYIICHHS Ma€ 3aralibHi O3HAKH, XapaKTepHi I BCIX MPaBOIIO-
pyIIeHb, i MeBHY crenn(iky, 10 BUILUIMBAE 3 OCOOIMBOCTEW came
MaTepiaabHOI BiJ{IIOBIIAIBHOCTI.

Cdepa gil 3axomiB marepiaibHOI BiANOBINATHHOCTI 3HAYHO
mupIna Bix chepu 3aXomiB BiAMOBITATEHOCTI JUCIHUIDTIHAPHOTO Xa-
pakrepy. Tak, SKIIO AMCIUIUIIHAPHI CTATHEHHS 3aCTOCOBYIOTHCS
JUIIE 3a AMCUUIUIIHAPHI MPOCTYIIKK, TO MaTepiajbHa BiAMOBinab-
HICTh HACTa€ 1 BHACIHIJOK aJMiHICTPaTHBHOTO TPAaBOMOPYIIEHHS, i
3IiHCHEHHS 3I0YHHY.

JlocipKeHHsT HaWCYTTEBININX CKIIAJ0BUX, O3HAK MaHHOBOTO
MPaBONOPYIICHHS J1a€ IMiJACTaBU BU3HAYUTH HOTO SK BUHHE, IPOTH-
TpaBHE HEBUKOHAHHS YW Hea0ane BUKOHAHHS OJHIEIO 31 CTOPIH TPY-
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JIOBOTO JOTOBOPY CBOIX TPYAOBUX OOOB’SI3KiB, HACTIJKOM HYOTO €
3aIoIisSTHHSI 1HIIIH CTOPOHI MaliHOBOT MPSAMOT TIHCHOT IIKOIH.

1. CraBucckuii I1. P. TIpoGiieMbl MaTepHaabHOW OTBETCTBEHHOCTH B
coBeTckoM TpyaoBoMm mnpase. K.: Buma mk., 1982. 184 c.

2. XyropsH H. M. Teopetnuni npo6iieMu MaTepialbHOT BiIMOBITaIBHOCTI
cropin Tpynosux npaBosigHocuH. K.: IIIT HAH VYkpainu, 2002. 264 c.

3. TpyznoBoe mpaBo B BONpOCax M OTBETax: y4eOH-cIpaB. 1ocoO. / moj
pen. B.B. Xepnaxos. X.: Oaucceii, 2000. 624 c.

4. Koncruryuiss Ykpainu: npuidHsaTa Ha n’sTiii cecii BepxoBHoi Paan
VYxpainu 28.06.1996 URL: http://zakon.rada.gov.ua

5. Tpynose npaBo Ykpaiuu: kypc nekmiid / 3a pen. I1. JI. [Tununenka.
JIsBiB: Bua-o «BinbHa Ykpainay, 1996. 159 c.

B. B. Kpuoicna,

KAHOUOam 1opuoOUdHUX HAyx,

cmapuiutl HayKo8utl CniepoOImHUK,
cmapuwiuil HayKogutl CnigpooimHuK
Hayxkoeoi nabopamopii

3 npobem KpUMIHATbHOL nOiyil
Hayionanvnoi akademii énympiwmnix cnpag

KOHCTUTYUIMHUN MPUHIOUI PIBHOCTI
SIK TAPAHTISI BABE3IIEYEHHSI [IPABA TA CBOBO/I
JIIOJJUHU TA TPOMAISTHUHA

VYKpaiHa € CyBEpEHHO, IPaBOBOI0, HE3AIEKHOIO, JEMOKpaTHY-
HOIO, COIIaJIbHOIO JICpKaBOIO0. 3ajeKiiapoBaHa HOpPMa TPAKTYETHCS SIK
Taka, o YKpaiHa € JepkaBoto, JIe JIFOINHA, 1i )KUTTA, 4eCTh Ta TiIHICTh
€ HAMBHIIOIO COIUAILHOIO IIHHICTIO, CAME TAKUM 3MICTOM HAIlOBHEHA
Crarts 3 Koncrurymii Ykpaiau. JlisuibHICTE AepkaBu TIOBHHHA OyTH B
TIOBHIH Mipi crpsiMOBaHa Ha 3a0e3NeUeHHs Ta peai3alito 3a3Ha9e€HOro
TOJIOXKEHHSI, OCKUIBKH TIPOOJIEMHU peajtizallii Ta 3aXHUCTy MpaB i cBOOO.
nrorH Ha movaTky XXI cromitrs HaOynu, MOJKHa CTBEpIKyBaTH 0e3
nepeOUTBIIIEH S, CBITOBOTO, TTI00ATBHOTO 3HAYEHHSI 1 BUHAIIUIN Ha Tiep-
1Ie Micle y MbKHapOJHIH cUCTeMi KpUTEpiiB OLIHIOBAaHHS PiBHS PO3BHU-
TKY JIEMOKpATiii y MIeBHIH Iep>kKaBi Ta CyCHiJIbCTBI.

BigmosigHo 1o ct. 21 Ta ct. 24 KoHcTuTytii YkpaiHu, TpHHIHIT
PIBHOCTI O3Hauae, 110 yCi JFO/IM € BUTBHI 1 PiBHI Y CBOIl TiHOCTI 1 mpa-
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Bax, IPOMaJSIHM MAIOTh PiBHI KOHCTUTYIIHHI MpaBa i cBOOOIH Ta € PiB-
HHUMH Tiepe]] 3akoHoM. He Moxke OyTH NpuBijieiB ui 0OMeKeHb 3a O3Ha-
KaMH pacH, KOJIbOPY IIKipH, TONITHYHMX, PENTIHHAX Ta iHIHMX Tepe-
KOHaHb, CTaTi, €THIYHOI'O Ta COLIAJILHOIO ITOXOLKEHHS, MaiHOBOI'O
CTaHy, MiCIIsl IPO’KMBAHHS, 32 MOBHUMH a00 iHIIUMHU O3HaKamu. [Ipo-
TOJIONIYETHCS TAKOXK PiBHICTH TPaB KiHKH 1 YOJIOBiKa, TaK 3BaHa TeHJIe-
pHa piBHICTE. OKPEMOIO KOHCTHUTYIIHHOI HOPMOIO MPOTOJIONIYETHCS
PIBHICTB [JIiTEH y CBOiX MpaBax HE3aJIEXKHO Bijl MMOXO/DKEHHS, a8 TaKOXK
BiJI HAPOJPKEHH Y U001 un mo3a HuM (cT. 52 Koncturymii).

KoucTutyniiiHuid TPHHIMT PIBHOCTI HANEXHUTh A0 TPYIH
IOPUANYHUX HOPMAaTHBHO-TIPABOBUX TapaHTiii mpaB Ta cBOOOJ JIIO-
IVHU 1 TPOMaJSHWHA, 30KpeMa, 10 TaK 3BaHUX HOPM-TIPUHIIUIIIB.
HopMu-npuHIMmm — e He3arnepedyHi BUMOTH 3arajlbHOTO XapakTepy,
KepiBHi 3acamu (imei), mo npsmo 3akpimreHi B Koncrurytii Ykpaian
Ta IHIIMMHU 3aKOHAMH, SIKi 3yMOBIIOIOTECS 00’ €KTHBHIUMHU 3aKOHOMi-
PHOCTSIMHU iCHYBaHHS 1 pO3BUTKY OCOOMCTOCTI B CYCIiJIbCTBI 3 METOIO
3a0e3redeHHs mpaB i CBOOO JIOAWHY i TpoMajsiHUHA [1, c. 64].

OTxe, 3aKpimyieHHs1 JaHOTO NpuHOUNY B OCHOBHOMY 3aKkoHi
CHpsIMOBaHE Ha 3a0€3MeuUeHHsI IpaB i CBOOOI JIFOJIUHY 1 TPOMAJISTHU-
Ha TUIIXOM TapaHTyBaHHS JJIS BCIX 0Ci0 OZHAKOBHUX MOKIMBOCTEM
JUTS peantizamii KOHCTUTYIIIMHUX TIpaB i cBOOOA, a TakoXK 3ade3re-
YEeHHS PIBHOCTI BCiX Mepe]] 3aKOHOM 1 CyJIOM.

Hezamepeunum € Toit ¢akT, M0 HOPMATHBHO-TIPABOBA TapaH-
Tis PiBHOCTI Ha/Ia€ OJTHAKOBI MOXKIIMBOCTI BCiM, TIPOTE BOHA caMa II0
co0i He 31aTHA 3a0e3MeUnTH PiBHICTH (DAaKTHUHY, sIKa 3aJIEKUTh BiJ
BEJIMKOI KITBbKOCTI YMHHHUKIB — MOJITHYHHMX, EKOHOMIYHHUX, COILiaIb-
HHX, TyXOBHHX TOIIO.

[Iporonocusnmn ¢yHIaMEHTAIHHIN TPUHIIAIT PIBHOCTI, 3a/1€K-
napyBaBiy oro B KoHCTUTYIIIT, Aep:kaBa THM CaMUM B3si1a Ha ceOe
000B’SI30K CHPSMOBYBAaTH CBOIO AisUTHHICTh Ha 3a0e3MeueHHS KOH-
CTUTYIIIHHUX TIpaB i CBOOOJ IJIOMWHHU 1 TPOMAaIsSHWHA, CTBOPHBIIN
JUISL IHOTO PiBHI MOKJIMBOCTI.

Haii0inpm roctpo mpoOieMu peaitizaiii KOHCTHTYIIHHOTO
MIPUHIAITY PIBHOCTI TIPOSIBISIOTHECS Yy 3a0e3MedeHHi COIialbHUX Ta
EKOHOMIUHHMX TpaB Ta CBOOOJ JOAWHM 1 TpomajsauHa. [Ipudomy,
3aKpIIIEHHS OKPEMHX KOHCTUTYLIMHUX MOJOXKEHb Y Wii cdepi Biapi-
3HSIOTHCS HE TUIBKH JACKIIAPATUBHICTIO, a i HEPIJIKO 3MICTOBOIO HEO-
crarHicTio. Hanpukman, cr. 48 Konctutymii Ykpainu 3azHadae, 1o
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KOXCH Ma€ IPaBO Ha JIOCTATHIN JKUTTEBHMI PIBEHb Ui ce0e 1 CBOET
CiM’1, 0 BKJIFOYAE JIOCTATHE XapuyBaHHS, OJIAT, )KUTJIO. Y TOW camMuid
gac, kom# cT. 11 MikHapOTHOTO MaKTy MPO eKOHOMIYHI, COIlaNbHI i
KyJbTYpHI TIpaBa 3aKpillIioe He JIMIIEe BU3HAHHS NpaBa KOKHOTO Ha
JOCTaTHIN JKUTTEBUH pPiBEHb, ajle i «Ha HEYXWIIbHE MOJIMIICHHS YMOB
KUTTD» [2]. OTke, HA MDKHApPOTHOMY PiBHI HIETbCS HE JIHMIIE HPO
JIeKJIapyBaHHS TIpaBa, ajie i po BKa3iBKy Ha HOTO TrapaHTyBaHHS.

l'onoBHE 3aBlaHHS TOJITHKHM MPABOBOI Ta COLIAIBHOI Jepxka-
BU Iependavae peanbHe 3MEHIIEHHS BIUTMBY THX YW iHIIMX 0OcCTa-
BHH Ha iICHYIOUY HEPiBHICTh, CTBOPEHHS YMOB, 32 SIKUX € MOYKIHBHM
BUTEHUI Ta BCeOIYHHMI PO3BUTOK KOKHOI JoMuHU. CHUpaloduch Ha
MOJIOKEHHsI 3araibHOi Jekiapauii mpaB jroauHu Big 10 rpynHs
1948 poky 10 CyTHOCTI IPUHIIMITY PIBHOCTI SIK TapaHTii paB Ta CBO-
601 0colu ciix TAKOX BiTHECTH:

—3a00pOHY BCTAHOBJIFOBATH PI3HMIIIO y MpaBax JIFOAMHU HA OC-
HOBI €KOHOMIYHOTO, TIOJIITUYHOrO ab0 MIKHAPOIHOTO CTAaTyCy KpaiHu
91 TEPHUTOPIi, 10 SKOT JTIOAMHA HAJI)KUTh, HE3aJIEXKHO BiJ] TOTO, UM € IS
TEPUTOPIS HE3AJISKHOIO, IiJIOMIYHOK, HECaMOBPSJIOBAHOK ab0 sK-
HeOy/Ib iHaKIIe 0OMEXEHOI0 y CBOEMY CyBepeHiTeTi; (4. 2 cT. 2);

— BUMOTY 3a0e3reueHHs] piBHOTO 3aXHCTYy Bifl Oyab-gKOi JTuC-
KpuMiHalii, Big skoro 6 To He Oylo MigOyprOBaHHS JO TaKOi JIHC-
KpuMiHarii (ct. 7);

—3a0e3nedeHHs] e(pEeKTHBHOTO TIOHOBJIEHHS OCOOM Yy TpaBax
KOMIIETeHTHUMH HaIllOHAJIFHUMH CyJaMHU B pa3i MOpymIeHHs ii oc-
HOBHMX TIpaB, HaJIaHUX il KOHCTUTYILI€I0 a00 3aKOHOM (CT. 8);

— rapaHTyBaHHs JIIOJIMHI HA OCHOBI TIOBHOI PIBHOCTI TOTO, 1100
il cipaBa Oynia po3risHyTa MPIUTIOIHO 1 3 OAE€PIKaHHSAM YCiX BUMOT
CIpaBeTMBOCTI HE3aJIEXKHUM 1 6e3cTopoHHIM cymoMm (cT. 10) [3].

KoncruTymiiitHe 3aKpimjieHHs] IPUHIUITY PIBHOCTI y BITYM3HS-
HOMY 3aKOHOJABCTBI 3 TOYKH 30py MIDKHAPOJIHOI NMPAKTHKH TAKOTO
3aKpIIUICHHS € LIJKOM JIOCTaTHIM, HOPMH YMHHOTO 3aKOHO/aBCTBa
VYkpaiHu BiAMOBiAalOTh HOPMaM MiXHapOAHOro mpaBa. OIHAK, SK
JOBOANTH TPAKTUKA, Y SIKOCTI BUKITIOYHO FOPHIMYHOT rapaHTii IpuH-
LUN PIBHOCTI HaBpsAA YW 3MOXKE MOBHOIO MipO0 3a0€3MeYHuTH PiB-
HICTH TpaB 1 cBOOOA JIOAWHU 1 TPOMAASHUHA Y PEAbHOMY JKHTTI.
HopmatuBHOMY 3aKpiIUIeHHIO 3MiCTy JaHOTO MPHHLUITY MPH pealti-
3amii OiIbIIOCTI MpaB Ta CBOOOJ (COUialbHUX, EKOHOMIUHHX, KYyJIb-
TYpHHUX TOIIO) MPUTaMaHHA 3HaYHA KUTBKICTh OI[IHOYHUX KaTeTOpiH,
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0 JIa€ IUPOKI MOMIIMBOCTI JIJIst JIOBUILHOTO 1X TJIyMA4eHHS JiepiKa-
Boro. Taka curyaris cama mo codi mobiYHO CHpHsE MPOsIBaM PiZHOTO
ponmy muckpumiHaiisM. OueBUAHO, MO A €(hEeKTUBHOTO TapaHTy-
BaHHs PIBHUX MOXXJIMBOCTEH JIOJAWHU Ta TpOMajJsHUHA B YKpaiHi
KpIM IOpUANYHUX TapaHTId, MOTPiOHI TaKoXX CHPHUATIHBI YMOBH Yy
BUTJIAJII EKOHOMIYHHUX, MO TUYHNX Ta JYXOBHUX TapaHTii.

1. 3aBoporuenko T. M. KoHcruryuiitHo-1ipaBoBi rapanTii mpas i cBO-
06ox JMIOAWHU 1 TpOMaAsHUHA B YKpaiHi: AWC. ... KaHA. IOpHA. HayK:
12.00.02. K., 2002. 222 c.

2. Mixnapogauii [TakT mpo eKOHOMIYHI, COMiaNbHI 1 KyIbTypHI IpaBa
Bix 16 rpymns 1966 p. IlpaBa mronuau. Mi>kHapoIHI IOTOBOpH YKpaiHH,
neknmaparii, gokymentu / ymopsa. FO. K. Kaaypenko. K.: HaykoBa mymxa,
1992. C. 24-36.

3. 3aranpHa [lexnaparis npaB moaunu Big 10 rpymas 1948 p. [pasa
JroMHA. Mi>KHAapoaHi JoroBopu YkpaiHu, Jekiapaiii, JOKyMeHTH / yro-
pan. FO. K. Kauypenko. K.: HaykoBa nymka, 1992. C. 18-24.

O. B. Ky3bmouka,

3000y8au suwoi oceimu

JIvgigCcbK020 Oeparcasnozo yHisepcumemy
BHYMPIWHIX CNPAs

ITOBHOBAKEHHAA BEPXOuBHS)i PAJIA YKPATHH
B IHOOPMAUIUHIN CDEPI

VY 3B’s3Ky i3 MpPOBENEHHSM aHTUTEPOPHCTUYHOI oreparii Ha
Cxoni Ykpainu, Ha cCbOrofiHIIIHIN AeHb iHQopMaiiiHa cdepa kpainu
noTpedye OCOOIMBOrO 3aXHMCTy Ha YCiX PIBHSX JAEp’KaBH, OCKIIBKH
BiJl IIbOTO OE3MocepeHbO 3aJeXUTh iHpopMaIliiiHa Oesreka Ykpai-
Hu. Ha 3akoHOMaBYOMY PiBHI HEMa€ YiTKOTO PO3MEXYBaHHS TTOBHO-
Ba)KCHb OpraHiB Jep)KaBHOI BIagM YCiX DiBHIB B iH(popMamiiiHii
cdepi, MO y 3B S3Ky i3 30pOHHOIO arpecie€ro CyCimTHBOI JepKaBH €
HEMpPUITyCTUMO. 3a TaKuX 00CTaBUH, OCOOIMBOI aKTyallbHOCTI HaOy-
Ba€ JIOCTIKCHHSI Ta BUOKPEMJICHHS MTOBHOBaXKeHb BepxoBHOi Pamu
VYxpainu (gani mo texcty — BPY) B indopmaniitniii cdhepi Yipainu 3-
MTOMIK TTOBHOBaKEHb 1HIIIMX OPTaHiB AepPKaBHOI BIIa IH.

Indopmaniiina chepa — e chepa, B Mexax sKoi BiIOYBaEThCS
MOCTIHHUI 00ir iH(pOopMaIlii, 0 3AIHCHIOETECS CY0’eKTaMu (JeprKa-
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BHUMH OpraHamu, (Qi3HYHUMH Ta IOPHIUYHUMH OCO0aMH) 3a JOTMO-
MOTOI0 [IiHi, SIKi HOCATH 1H(pOpMAIIHUI XapaKTep, BUKOPUCTOBYIOUH
TIpH I[bOMY PI3HOMAHITHI iH(OpPMaIiifHi TeXHOJOTii, 3ac00n Ta Me-
XaHI3MHU 3 METOIO 33JI0OBOJICHHA iH(POpPMAIITHUX MOTped, IPU IHOMY
JIOTpUMYIOUHCh iHpopManiitHoi 6e3nekw [1, c. 131].

HeoOxigHo Big3HAYNTH, 10 3arajbHi HoBHOBaxeHHS BPY Bu-
3ravedi y Koncrurymii Ykpaian. He Bmarounch y KOHKpeTH3aIlito
KOXKHOTO 3 HHX, aBTOpP HAYKOBHX Te3, MPOIIOHYE aBTOPCHKUH MiAXiA
100 BUOKPEMIIEHHsI TTOBHOBaXkeHb BPY B indopmaiiiHiii chepi 3-
MOMIXK THX, o mepexdadeHi cT. 85 Koncrutymii Ykpaiam [2] Ta
IHIIMMHA 3aKOHAMH Y KpaiHu.

[IponionyeTbest po3ainuT MOBHOBaxkeHHsT BPY B iHdopma-
HidHIA cdepl Ha MeKiabKa OJOKIB, JeTaTbHIIIE:

1. [TpuiiHATTS 3aKOHIB B iHQOpMamiiHii cdepi. K mpaBUIBHO
3azHauae O. B. Kpacnorop, BPY € equnuM 3aranbHOHaI[iOHATBHUM
MOCTIHO Ail0YMM, KOJIETialbHUM, BUOOPHUM OpPraHOM 3aKOHOJaBYOI
BNaau B Ykpaisi [3, c. 130].

Ha moro aymKy, NpuidAHATTS 3aKOHIB B iH(QopMariiiHii chepi € oa-
HUM i3 HaWBaXIMBINIMX MOBHOBaXeHb BPY, ockinbku iX mpuiHATTS
BBOJUTH B 3aKOHO/ABYi PaMKH [SUTBHICTh yCIX OpraHiB Aep:KaBHOL
BJIa1H, IOPUANYHUX Ta (Gi3MYHHUX OCi0 010 MocTymy Ao iHdopmarii,
MOBOKEHHAM 3 Heto Ta iH. Tak, BPY npwuiinsTo psin 3akoHiB B iHGOP-
MariiHii chepi, HallBaXTUBIIMMYI 3 AKkuX € 3akoH Ykpainm «lIpo
iHhopMmartiroy», 3akoH Ykpainu «IIpo ocHOBH HallioHaTIbHOI Oe3riekn YKpa-
iHmY, 3akoH Ykpaiau «[Ipo noctyn mo myoniuHoi iHpopMarii» Ta iH.

2. BuzHadyeHHs1 3acajl 30BHIIIHBOI Ta BHYTPIIIHBOI MONITHKA
neprkaBu B iH(opMattiiHii cdepi, y skiii BPY ctumysroe indopmartiii-
HUMH 3aco0amMH TapMOHIMHOTO PO3BHTKY OCOOMCTOCTI, CYCITBCTBA i
JIepKaBH, PEryJIIO€ CYCIIiIbHI BITHOCHHH 1 B3a€EMUHH OCOOUCTOCTI, CycC-
MUTECTBA 1 AeprKaBH 3 OOKY BHIIOI BIaI iHPOPMAIIHHIMHI 3ac00aMHu,
CTIpOIIy€e Ta TOJNerurye iHGOpMAaIiiHI B3a€EMHHH MiX YKpaiHOIO Ta
MDKHapOJHUMH MapTHEPaMH, OCOOUCTICTIO, CYCHIJIBCTBOM 1 JIEP>KaBOO
3arajioM, CTBOPIOE MAaKCUMAJIbHI MOXJIMBOCTI JUIsl €(PEKTUBHUX JIiH
oco0w, CycIiibCTBa 1 IepkaBy B iH(opmamiiiHoMy mpocTopi [4, ¢. 415].

3. ®opmyBaHHS Ta MiATPUMAaHHS iHGOpPMaNiHHOI Oe3neKH
nepxkaBu. Baroma kinbkicTe moBHOBakeHb BPY, mio mepenbadeni
ct. 85 Koncrurymii Ykpainu, ct. 9 3akony Ykpaiam «lIpo ocHOBH
HaI[lOHANBHOI Oe3rekn YKpaiHm» MaroTh Oe3rnocepeiHe BiTHOMIEHHS
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1o inpopmaniitHoi 6e3mekn Ykpainu. Tak, y uiit cdepi BPY Buko-
HY€ TaKi TOBHOBAXECHHS:

— 3aCJIyXOBY€ IIOPiuHiI Ta mo3adeprosi nocianHsa [Ipesumenta
VYkpainu npo BHYTPIIIHE 1 30BHIIIHE CTAHOBHILE Y KpaiHu;

— orosomnye 3a nonaHHsM I[Ipesnaenta Ykpainu cTaH BiliHHM i
YKJIQZIeHHS] MHUpY, cxBamoe pimenHs [Ipesugenra Ykpainu npo Bu-
KopuctanHs 30poitanx Cuil YKpaiHu Ta iHITUX BIHCHKOBUX (HOpMY-
BaHb y pa3i 30poifHoi arpecii mpotu YKpaiHu;

— NIpU3HAYa€ Ha [0ocafy Ta 3BiJbHAE 3 I10Ca]l IIOJIOBUHU CKIIATY
HamnionaneHoi panu Ykpainu 3 muTaHb TeneOayeHHs 1 paJioMOBIICH-
Ha [2];

— BU3HAYa€ 3aCaJM BHYTPIIIHBOI Ta 30BHIIIHBOI MOJITUKH, OC-
HOBH HAI[IOHATBHOI 0e3mexH, (opMye 3akoHOaBYy 0a3y B il cde-
pi, CXBaJIO€ PIilIeHHS 3 TNTaHb BBEICHHS HA/I3BUYAHHOTO 1 BOEHHOTO
CTaHy, MOOLTi3allii, BA3HAYEHHS 3arajbHOI CTPYKTYPH, YACEITHHOCTI,
¢yHnkuiit 36poitanx Cuin Ykpainu Ta iHIIHMX BilicCbKOBUX ()OpMYBaHb,
CTBOPEHUX BIJIIOBIJTHO 70 3aKOHIB YKpainu [5];

— BHKOHYE 1HIII TOBHOBa)KEHHSI.

Heo0OximHo 3ayBakuty, mo nipu BPY nie Kowmiter 3 nurans cBo-
6o1u cnoBa Ta iHdopmartiitHoi nomituky. KomiTeT 3aificHIoe Ta hyHKIIII:

1) 3aKOHOTIPOEKTHY;

2) opranizalliiiny;

3) KOHTpOJIBHY [6].

KomiTeT 31iiicHIOE 3aKOHOTIPOEKTHY pOOOTY, TOTYE, IONEPEAHBO
pO3TIIsia€ TMTAHHS, BiJHECEHI /0 TOBHOBaXeHb BepxoBHOI Pammn
VYxpaiHu, Ta BUKOHYE KOHTPOIBHI (PYHKIIIT y TakuX chepax BiTaHHS:

— JIeprkaBHA MOJITHKA Y cdepi iHbopmarlii;

— cBo0O/a CII0Ba;

— MpaBa TPOMa/ISIH Ha iHpOpMaIlilo;

— IPyKOBaHi Ta eJIEKTPOHHI 3aC00M MacoBoi iHpOpMallii;

— BUCBITJIEHHS AisuibHOCTI BepxoBHoi Pagm Ykpainu;

— 3aca/iv 3[IIHCHEHHS PEKJIaMHO] i SITbHOCTI.

TakuMm 4MHOM, 3aIPOIIOHOBAHO BHUIUIATH TPU OJOKU IOBHO-
BaxxeHb BPY B indopmariiiniii cdepi:

1. IlpuitHATTS 3aKOHIB B iHMopMamiliHii cepi.

2. BuzHaueHHsl 3acaj] 30BHINIHBOI Ta BHYTPILIHBOI MONITHKH
JeprkaBu B iHQOpMatiiHii cdepi.

3. @opmyBaHHS Ta maTpUMaHHS iH(pOpMamiiHOI Oe3nexn
JeprKaBU.
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OCHOBHUM CTPYKTYpHUM opranom BPY, 1o 3ailicHrO€ KOHT-
porbHi QyHKIIT B iHpopmMariiiniii cdepi € KomiteT 3 nmuranb cBo6O-
ITY CTIOBA Ta 1HPOPMAIIIHHOT O THKH.

1. Heummopyk 0. M. IadopmariitHa cepa sk 00’€KT aaMiHICTpaTHB-
HOT Hayku. [lopisenanvro-ananimuune npago. Ne 2. 2017. C. 128-131.

2. Koncruryuis Ykpainu Big 28.06.1996 p. Ne 254k/96-BP. Bioomocmi
Bepxosgnoi Paou Yxpainu. 1996. Ne 30. Cr. 141.

3. Kpacnorop O. B. BepxoBna Pana Ykpainu: KOHCTUTYLIHHO-ITpaBOBI
3acagu (YHKI[IOHYBAaHHS Ta JisUTbHICTb. Hayxosi npayi MAYII. 2015.
Bumn. 1. C. 130-135.

4. Tlaxaia M. JI. OcobxmBocCTi nepxaBHOT iHPOPMAIIHHOI TOJITHKH B
PO3BHHEHUX KpaiHax CBiTYy. Teopisi ma npakxmuxa 0epicagHo20 YnpasiiHHsi.
2014. Bum. 4. C. 414-422.

5. TIpo ocHoBH HarioHanbHOI Oe3rmekn YKpaiHu: 3akoH YKpaiHH Bij
19.06.2003 p. Bidomocmi Bepxosnoi Paou Ykpainu. 2003. Ne 39. Cr. 351.

6. Ilpo xomitern BepxoBHoi Pagm VYkpainu: 3akoH VYkpaiHu Bifg
04.04.1995 p. Bioomocmi Bepxosnoi Paou Yrpainu. 1995. Ne 19. Cr. 134,

T. C. Jlazapuyk,

cmyoenm

Bapanosuuckozo
20CY0apCmeentozo ynueepcumema

HEKOTOPBIE ITPOBJIEMHBIE ACIIEKTbI
ITPABOBOI'O PEI'YJIMPOBAHUSA 1IOI'OBOPA IIOCTABKH
B PECITIYBJIMKE BEJIAPYCb

[IpaBoBOe perynupoBaHue JOTOBOpa MOCTABKU WMIPAET BaXK-
HYIO POJb B OCYIIECTBICHUU IKOHOMHUYECKOU MOJUTUKUA TOCYAApCT-
Ba, B peaM3alliy €r0 SKOHOMHUYECKHX IpOTpaMM, B YIOBIETBOpE-
HUU, B KOHEYHOM CUYEeTe, MAaTePUAIBHBIX M AYXOBHBIX MMOTPEOHOCTEH
rpaxaas. [IpaBoBoe perynupoBaHue npuaaeT cTaOUIBHOCTD, YCTOM-
YUBOCTH IMPABOBLIM OTHOIICHUAM, CO34AaCT CTpOI‘HfI IopsAaoK B I1O0-
BEJICHUH CyOBEKTOB M COOTBETCTBYIOIIMX OPTaHOB YIIPABICHISL.

OcymiecTBisAs X03IMCTBEHHYIO NEATEILHOCTh, COBEpINas Cie-
JKU C TETbI0 YJOBJIETBOPEHHSI MOTPEOHOCTEH MPOM3BOJACTBEHHOTO
XapakTepa CyObeKTHI X035 ICTBOBAHUS, IPEANIPUHIMATEIH BCTYIIAIOT
B pa3HOOOpa3HbIEe IOTOBOPHBIE OTHOMICHWS. B 3THX ciydasx moro-
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BOp TMOCTaBKH BBICTYIAET B Ka4eCTBE BaKHEUIIIET0 MPaBOBOTO CPeI-
CTBa, C MOMOUIbI0 KOTOPOTO HHJIMBUIYAIU3UPYIOTCS B3aHMOOTHO-
IIEHUs CTOPOH, YCTaHABIIMBAIOTCS MPSMbIE HEMOCPEICTBEHHBIE XO-
3SIICTBEHHBIE M IOPUAWYECKUE CBS3M MeXTy HuMH. [loroBop ompe-
JISJISICT U TIOPSIIOK BBIMIOJHEHHS €r0 YUaCTHUKAMH MPHUHSATHIX 00s13a-
TEJBCTB, OMPE/ENsAeT MPaBOBbIE IPAHUIBI UX BO3MOXHOTO U J03BO-
JIEHHOTO TIOBEICHHS [2].

JloroBop MOCTaBKM SBJISETCA OJAHUM W3 CaMbIX paclpocTpa-
HEHHBIX JIOTOBOPOB, 3aKII0YAEMBIX CYOBEKTaMH XO3SICTBOBAaHUS B
MIPOIIECCe OCYIIECTBICHHUSI UMHU TIPEANPHHUMATEIBCKON IeATENbHO-
cTH. Byap TO po3HUYHAS WM ONTOBAs TOPTOBJIS, JINOO 3aKyMKa 000-
pynoBanus (i1 COOCTBEHHOTO MOTpeOJieHUsT U (WJIM) HCIIOJIb30Ba-
HUs), OO 3aKylnmKa HEKOMMEPYECKOW OpraHM3alfeld MpOTyKITHH
Ut 00ecTiede s CBOSH IeATENbHOCTH.

XapakTepHOe OTJIMYHME JOrOBOpa MOCTABKH B TOM, YTO «IIO-
CTaBKa MpeamnonaraeT HEKOTOPBIH MPOMEXKYTOK BPEMEHH MEXIY
3aKJIFOYEHUEM U UCTIOJTHEHHEM JIOTOBOPA, TOTJA KaK KYIUIS-TIPoJiaxKa
HE TIpEeAIoIaraeT Takoro npoMexxyTka». B neiictByromem ['paxnan-
ckoM kojiekce PeciyOnuku benapycerb (manee — ['K) mocraBka orpe-
JIeJIeHa B Ka4eCTBE Pa3HOBUAHOCTH JOTOBOPA KYIUTH-TIpOAaxu [1].

JloroBop MOCTaBKM 3aTparnBaeT BaXXHEWITyr0 cdepy obmecT-
BEHHBIX OTHOLIEHUM:

1) cthepy mMaTepuabHOTO TPON3BOCTBA;

2) moTpebiieHus;

3) pPyKOBOJCTBA €i0.

[IpaBoBoe perynupoBaHue JOTOBOPOB IMOCTABKU TOBApOB Ipe-
JIyCMOTPEHO, B 9YaCTHOCTH:

1) Koneenmueit Opranuzanun O0bequHeHHBIX Hammii o moroso-
pax MEXAYHAPOJHOM KYyIUIM-IPOJAXH TOBApOB, 3aKIOUYEHHOU B
Bene 11 anpens 1980 roaa;

2) Konsenrueii 06 HCKOBOM TABHOCTH B MEKIYHAPOIHOH KyTLIe-
TIpoJake TOBAPOB, 3aKmoueHHoi B Hpio-HMopke 14 urons 1974 rona,
B penakiuu Ilpotokona o0 um3meHeHun KoHBEHIMU 00 HCKOBOIA
JABHOCTH B MEXIYHAPOJTHOW KYIUIE-TIPOJAaKE TOBAPOB, 3aKIIIOYEH-
Horo B Bene 11 ampens 1980 roxa;

3) CornanienreM 00 00IUX YCIOBUAX TIOCTABOK TOBAPOB MEKIY
OpTraHM3alUsAMU TOCYIapcTB — ydacTHHUKOB CognpyxectBa Hesaswu-
cuMbIx ['ocynapets ot 20 mapra 1992 rona;
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4) I'paxaanckum kogekcom Pecrybnuku benapyce;

5) TlonoxkenrneM o mocTaBKax ToBapoB B PecmyOnmke benapycs,
YTBEPXKIEHHBIM TocTaHOBJIeHHeM KabOmrera MunucTpoB PecryOmmku
bemapych ot 8 urons 1996 r. Ne 444 (HarmmoHaIBHEIN peecTp TpaBo-
BbIx akToB PecnyOmmku benapych, 2000T., Ne 55, 5/3320; 2011r.,
Ne 117, 5/34590) (manee — [TonoxeHne 0 MOCTaBKax TOBApOB);

6) IlomoxeHneM O MPUEMKE TOBAPOB MO KOJIMYECTBY U KaYECTRY,
yYTBEp>KACHHBIM mocTaHoBieHneM Coera MunucTpoB PecmyOmimku
Benapych ot 3 centsiops 2008 r. Ne 1290 (HaumoHansHBIA peectTp
paBOBBIX akToB Pecryomukm bemapych, 2008 r., Ne 214, 5/28293)
(manee — ITonoxxenne o mpueMke ToBapos) [3].

ITpu npumenennu IlonoxeHust 0 MOCTaBKax TOBapOB CIEAYET
YUHATHIBATH €TO JEWCTBHE B MPOCTPAHCTBE — Ha Tepputopuu Pecmy6-
nuku benapyce:

1) pacnpocTpaHsieTcs Ha OTHOLICHUSI MEXy FOPUINICCKUMH JTU-
namMu 1 (WIM) UHIUBUAYAIBHBIMH MpPEINPUHUMATENIMU Ha TEppH-
Topuu PecniyOonmku benapych 1Mo mocTaBke TOBapoB;

2) He pacmpocTpaHsieTcs Ha B3aMMOOTHOIIEHHS FOPUANYECKHX
mun ¥ (MIM) MHAMBHAYAIBHBIX TpEANpPHHUMATENEH MO TapaHTHii-
HBIM CpPOKaM DJKCIDTyaTallid CIIO)KHON TEXHWKH M OO0OPYIOBaHHS
HE3aBHCHUMO OT MECTa X M3TOTOBIIEHUS, BKIFOUasl KOMIUIEKTYIOIIHE
H3JEUs U COCTaBHBIC YacTH [3].

[TomokeHneM 0 TIpUEeMKe TOBAPOB OMPE/EICHBI OOIIUI MOpS-
JIOK W TIpaBHJIa IPUEMKH TOBApOB IO KOJWYECTBY W KadecTBy. [lo-
JIOKEHUE O IPHEMKE TOBAPOB:

1) mpuMeHsieTCsl, eClii IOTOBOPOM MOCTAaBKU TOBAapOB HE MpEdy-
CMOTPEHO MHOE;

2) MpUMEHSIeTCS TIO0 JOTOBOpaM IOCTAaBKH TOBApOB, 3aKIIFOUae-
MBIM IOPpUANYCCKHUMU JIMIIaMU U UHAWUBUAYAJIbHBIMU NPCAIIPUHUMA-
texsimu PecniyOnmku benapych, MOKET PUMEHSTHCS TPH TTPHEMKE
TOBapOB, MOCTABISIEMBIX M0 BHEITHETOPTOBOMY JTOTOBOPY, €CITH €T0
YCIIOBHSIMH HE NIPENYCMOTPEHO HHOE;

3) HE MPUMCHSACTCA B OTHOLICHUHN TOBAPOB, NJIA KOTOPBIX aKTaMHn
3aKOHO/IaTENIbCTBA WIIH YCIOBHUSMHE JIOTOBOPA YCTAHOBJIEH WHOM ITO-
PSIOK IPUEMKH TI0 KOJTMYECTBY U (MiH) KadecTy [3].

Taxum 00paszom, 1ist 6€T0PyCcCKOTO 3aKOHOATENbCTBA BeChbMa
XapaKTCpHO U JOAXKE TPAJUIUMOHHO HAJIWYUC CIICHUAIBHBIX AKTOB
3aKOHOJATENbCTBA, OOECIEeYNBAIOIINX 0CcO00€ pEeryIMpOBaHUE OT-
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HOILIEHUH, CBSI3aHHBIX C MOCTAaBKAMU TOBApOB I YIOBJIETBOPEHHUS
noTpeOHOCTe! rpaxkaaH U rocyaapcrsa. JoroBop mocraBku TOBapoB
SIBIIIETCS] OTAENBHBIM BHJIOM JIOTOBOpa KyIuIH-TipoAaku. K norosopy
MOCTAaBKU MPHUMEHSIOTCS TOJ0XKEHH, peaycMoTpeHHble I 'paxxaan-
CKUM KojiekcoM PecryOnmku benapych M WHBIMH aKTaMy 3aKOHOJIa-
TEJIHCTBA O JIOTOBOPE MOCTaBKH TOBApOB, B TOM YHCJIE U HAllMOHAJIb-
HO€ 3aKOHozaTenbcTBO. Ha Ham B3risii, HEOOXOIMMO 3aMEHUTH
HbIHE AeiicTByromue [lonoxenusa o npuemke ToBapos, [lonoxenus o
MOCTaBKM TOBApoOB, T.K. OpraHbl, NPUHABLINE JaHHBIE aKThl, OBUIN
MEPEUMEHOBAHbl C TIPHHATHSIM cyBepeHuTera PecmyOnukoii bena-
PYCh, IS Tydniero ¥ 3pGeKTHBHOTO MPUMEHEHUS! HOPM.

1. Tpaxnmanckuit koxekc Pecnybmuku bemapycs ot 7 gek. 1998 r.,
Ne 218-3, mpunsat Ilanatoit npencrasureneit 28 okt. 1998 r.: omo6p. Cose-
toM Pecnyomuku 19 nos6. 1998 r.: B pen. 3akona Pecn. Bemapych ot
09.01.2017 1. DTAJIOH. 3axonoxarensctBo Pecnybonuku bemapycs / Ham.
Lentp npasosoii uapopm. Pecn. benapycs. Musnck, 2018.

2. Npa.by. URL: http://www.npa.by/dogovor-postavki.html. — Jlara
nocryna: 11.05.2018.

3. O HEKOTOPBIX BONPOCAX PACCMOTPEHHMS JIE]I, BOSHUKAIONINX U3 JIOTO-
BOpOB nocrtaBku ToBapoB: Ilocranosnenue Ilpesunuyma Beicero Xossi-
crBeHHoro Cyna Pecn. benapyce ot 5 aBrycra 2012 1. Ne 12. OTAJIOH.
3akononatenbeTBo Pecriyonnku benapycs / Hau. neHTp npaBoBoi HHGOPM.
Pecn. benapycs. Munck, 2018.

II. M. Jlenicesuu,

KAHOUOam iCmopuyHux HayKx,

doyenm xagedpu meopii ma icmopii deporcasu i npasa,
KOHCTUMYYItIHO20 Ma MIJNCHAPOOHO20 NPasa
JIbgi6coio20 Oeparcasnozo yuisepcumemy

BHYMPIWHIX CNPAs

AKTYAJIBHI IINTAHHA BOPOTbBHU
3 MPOTUAIEIO PO3CJIAYBAHHA 3JIOYUHIB
Y CYHACHHUX YMOBAX

VY KpUMiHaNICTUIl ICHYIOTH Pi3HI MiJXOIU A0 PO3YMIHHS MPO-
Tuail poscrigyBanHs 3nounHiB. P. C. BenkiH BH3Hauae NpPOTHAIIO
PO3CIiyBaHHIO, SIK MPOTHUIPABHY iSUTBHICTE OCI0 3allikKaBIEHUX Yy
pesynbTaTi cnpaBu. [lpoTumis poschigyBaHHI BHpaKaeThCs B isX
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0e3nocepeIHbO CIPSIMOBAHUX HA MPUXOBYBaHHS 3J0YHMHY (3HHUILICH-
Hs a00 3MiHEHHS CiJIB 3JIOYMHY 1 3JMOYMHII, Pi3HI iICHYBaHHA iH-
CIIeHyBaHHS 3JI0YHHIB), Ha YXWUJIEHHS BiJ BIJIOBINATBHOCTI (HEsBKa
Ha BUKJIMK cJigdoro abo cyay, BUi3ly 1HIIOI MiCIIEBOCTI, Mepexi Ha
HeneranibHe craHoBuine [1, c. 173-175] I'. O.3o0pin BBaxkae, M0
MOPOTHIIS — 1Ie TIPOTHCTOSIHHS 2-0X 1 Oinblie Cy0’€KTiB, sIKi MalOTh
Pi3HI MOTHBH 1 I{iJTi Ta OOTSDKEHUM BUMHEHUM 3JI0YHHOM [2, . 525].

Jo cydacHux (opM TpOTHIIT pO3CIigyBaHHI 3JI0YHHIB MOXE
OyTH BigHeceHo (anbcudikailiero okasiB. Came TOMy J0OKa3u MOBH-
HHI OyTH HajiiiHO 3axuiieHi Bij (anbcudikamii, mepekpydyBaHHS
a6o 3HuMIeHHA. BigomMo, mo Haitdactime ¢anbcudikyroTbes mKepe-
Jla BepOasibHOI JIOKAa30BOi iH(oOpMAIlil: MPOTOKOJIU MOKa3aHb, 1 TUX
CIITYMX JiH, MO CYNPOBOJKYIOTHCS IMOKA3aHHSIMU 1X YYaCHUKIB. Y
MpoIeCyalbHUX JOKYMEHTaX MOXKYTh OyTH MepeKpydeHHI JaHHI Tpo
CYTHICTh YYaCHHUKIB TOJii, PO OOCTAHOBKY MOJiH Ta i HACIIAKH.
CthabpuxoBaHi MPOTOKOIH JOMUTIB MOXKYTh MIiCTHUTH MiATBEPKEHOT
HenpaBaAnBoi iHpopmMalii ocodu mpo amidi, mpo Iii Mmig03pIBaHOTO
HiOM TO B cTaHI HEOOXiTHOI 000pOHH 200 KPaifHbOT HEOOXITHOCTI.

3 METOI MPOTUAIl PO3CIIiyBaHHIO 3JIOYMHIB CaMi 3JIOUMHIL
3BEPTAIOTHCS JI0 KpaiHIX 3aXO0/iB: MOTPO3 Ta HACHIILCTBA LIOZO0 0Ci0,
SIKi 3MIHCHIOIOTH TpaBocydas. 3okpema I. A. boOpaxoB y cBoix m0-
CJI[UKEHHSX THUIIe MPO 30UTHIIEHHS KUTBKOCTI aKTiB HACHJIbCTBA Ta
MiAKYMy 10 MpaliBHAKIB TPAaBOOXOPOHHKUX OpPraHiB CBiJKiB Ta MoOTe-
prinmmx. 3a BUBYEHUMH KpuMiHambHUME cripaBamu (300 cmpas), 11i
cnocodu BIMBY ckianaioTs 24,9% i 12,2% Bix 3aragpHOTO YMcia
cnoco0iB BIMBY. JIWie MeHIIa YacTHHA CBIJAKIB 1 MOTEPIININX, SKi
MiA1aBauCs BIUIMBY, 3yMiJU iomy npotuctoatu (41,3%) [3, c. 12].

TakuM dmHOM 10 TOJOBHUX (POopM TMPOTHAII PO3CIiayBaHHI
37I0YMHAM B CyYacCHHUX yMOBaX MOXKYTh OyTH BiJJHECEHHI:

1) IlpuxoByBaHHS 3J0YHHY.

2) Kopymiitai MexaHi3M1 IPOTH/IIT PO3CITiTyBaHHIO.
3) BuxopucranHs 3aco0iB MacoBoi iHpopmariii.

4) TNoBimoMIIEHHS HEMPABAMBUX MTOKA3aHb.

5) ®anbcudikaris [0Ka3iB.

6) 3actocyBaHHS TOTPO3 Ta (PI3SUIHOTO BILTUBY.

3apa3, KONW 3J0YMHHICTh BUMIIA Ha PiBEHb OPraHi30BaHOI,
KOJIM BOHA BUSBISITHCS B HE OKPEMHUX aKTax 3JIOYMHIB, a B CHCTEMi
3TIOYMHHOI JiSUTHHOCTI, 3JTOYMHIN 3MYIIEHI MIKITyBaTHUCS TPO CBOIO
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Oe3reKy He JIMIIIE B IIepioj] BYUNHESHHS 3JIOUMHHUX aKIlil, a il B porieci
BCI€T 1X «TpynoBoi MisuibHOCTI». Tenep 3I04MHII HE MPOCTO BUNHSIOTh
3aXOfM JUTS 3HUINEHHS MaTepialli3oBaHUX CIiNIB, ajle H «KYITyIOTh)
abo «puOMparoOThy He JIHIIE CBIAKIB a i 0Ci0, SKi 3IMCHIOIOTH Tpa-
BOCY/IJIs1, JIOOIIOIOTh CBOI 1HTEPECH B JICP)KaBHUX OpraHax, BUKOPHUC-
TOBYIOTh MDKHAPOJIHI 3B’S3KH JIJIsl BUYMHCHHS 3JI04MHY (YOMBCTBa Ha
3aMOBJIEHHsI, (piHAHCOBI adepH, TOMIO) i MPUXOBYBAHHS HJIEHIB 3J10-
YMHHUX YIPYIYBaHb, SKi «3acBiTiimcs [4, c. 9, 10]. HeobxigHo Bpa-
XyBaTH TaKOX W Te, IO Ajsl J10Ka30Boi iHQopmarii 300Ky MEeBHHUX
Cy0’€KTIB OINISIOTHCS HA «30BHIMTHI» Ta «BHYTpimHI». Cy0’ekTamu,
0 peai3yroTh 30BHIIIHIO TIOTPO3Y B JIOKa30Bil iH(opmarii BUCTY-
MAroTh 3JIOYMHII Ta 0COOM fKi MepeOyBaloTh B 3aJICKHOCTI BiJ] HUX, &
TaKOXX a/IBOKATH, IO 3IHCHIOIOTH 3aXHCT IiJI03PIOBAHIX, OOBUHYBa-
YeHUX, TI0 KpAUMiHAIIBHIH cripaBi. J[pyra rpyma MiTuTh y co0i morpo3u,
SKi MOXKYTh OyTH peasi3oBaHi MpaliBHUKaMH IIPaBOOXOPOHHUX Opra-
HiB, SIK HE MPUYETHUX, TaK i B OUTBIIOCTI BUMAAKIB IPHUYETHUX Yepes3
CBOi CITy’KOOBI TTOBHOB&KEHHS JIO0 PO3CIHITyBaHHS a00 CyJOBOTO PO3-
Iy JaHOi crpasH [5, ¢. 240].

Jnist mojonaHHS MPOTHIIl PO3CIiyBaHHI 3JI0YMHIB MOTPiOeH
KOMIUIEKC I[IECTIPSIMOBAHUX 1 CKOOpAWHOBaHUX aiid. Ha mymMKy mok-
Topa ropunnaHux Hayk b. B. lllypa mogonannas mpotumii po3ciiay-
BaHHIO 3JI0YMHIB MOKE 3[IMCHIOBATHCS 32 TIEBHUMH HaIlPIMKaMH.
OCHOBHMMH 3 IIMX HANPSAMKIB MOXKYTh OyTH TaKi:

1) BcraHoBiieHHS IEBHUX MPaBWII JOTPUMAHHS CITiTI0I TAEMHUIT

a) BusHaueHHs mepeniKy BiIOMOCTEH MO KOHKPETHIM KpHMiHa-
JILHIH CIIpaBi, 10 CKJIAJAI0Th CIIIIYY TAEMHUIIIO;

6) BcranoBienHs Koma oci0, 3ay4eHUX OpOiTH KPUMiHAIHLHOTO
CY/IOYMHCTBA, SKUX HEOOXIIHO IMONEepPEeIUuTH MPO HE PO3rOJIONICHHS
CIi 901 TAEMHMUITI,

B) OOMeXeHHs Koa 0ci0, SKi MPHUCYTHI TP TIPOBAIKEHH] CITif-
YUX i,

r) OOMeXEHHs J0IMYCKY JI0 JI0Ka30Boi iH(popmalii;

n) BcraHoBieHHs 0cO0IMBOCTEH POOOTH 3 JOKa30BOi iH(opMaIlii
B KpPUMIHAIBHIA CHpaBi, CIiAY90-OTepaTHBHIN Trpymni (BH3HAYEHHS
KoJila 00OB’SI3KiB BCIX YYaCHHKIB CIiJJU0-OTIEPaTUBHOI T'PyNH, BCTa-
HOBJICHHSI CTOCYHKIB Mi’K HUMHU 3JIIHCHIOE B3aEMOJIIT 3 TIPECOI0 TiJTb-
KU KePIBHUKOM TPYIIH, YBaJIeHE PIlIEHHS PO TOBiIOMIIEHHS MEBHOI
iH(opMariii Ta ii MeX KepiBHUKOM TaKOi TPYTIN);
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x) BcranoBieHHst 3a00poHM Ha HEBMOTHUBOBaHY Iepenady Kpu-
MIHAJIBHOI CIIPABH Bij OHOTO CJIIYOr0 JI0 1HIIOTO;

3) BusHaueHHS B TOPSAAKY B3a€EMOJIl 3 ONEpaTHBHUMH IPaIliB-
Hukamu( Mo3yBaHHS iH(OpMaIii, HEOOXITHWI AT BUKOHAHHS OIle-
PaTHBHO-PO3UIYKOBOTO 3aX0/y, TOPYUEHHS CIITYO0TO TOIIIO);

2) Heiirpamizamisi npu4rH MacoBOTO BHHHKHEHHS CIiJUuX IIO-
MIJIOK: KaJpOBHX, METOJUYHUX, OPTaHi3aliifHuX, MpOIeCyaIbHUX,
IICUXOJIOTIYHHUX, TOILIO.

3) BukputTs HENpaBAMBUX MOKA3aHb.

4) 3abe3neueHHs Oe3MeKW YYaCHUKIB KPUMIiHAJIHHOTO MPOIECY
[6, c. 99-151].

BucnonenHi mo3uiiii MarTh BiAMOBigHE miarpyHTs. [lificHo
MIPOTHUAISL PO3CIiyBaHHIO — II€ TIpoOiieMa KPUMIHATICTHYHOI TaKTH-
k. BuBdeHHs1 pi3HUX cmoco0iB 1 ¢opM MPOTHAIST PO3CIiTyBaHHIO
3alliKaBJIeHUX 0Ci0 MOBMHHO 3A1MCHIOBATHCS B TaKid Migramysi Kpu-
MIHAIICTUYHOI TAKTUKH, TAKTHKU 3JIOYMHHOI TISJIBHOCTI, a TaKOX B
CIi4ii TakTUIli ( TaKTUI CIiA90i AiSUTBHOCTI ) K MiATAIy31 KpUMi-
HAJTICTUYHOT TAKTHUKH.

[ToTpiOHO 3a3HAYUTH, IO B YNHHOMY YKPaiHCHKOMY 3aKOHO-
JABCTBI HUHI HEMae€ OKPEMOi HOPMH KPHUMIHAIBHOTO 3aKOHY, sKa 0
nependadanta KpUMIHATBHY BiJMOBIMANBHICTE 32 QalbcudiKaIlito
JoKa3iB abo 1X 3HUIICHHA. | 3BHUaiiHO HalOiIbIT HeOe3neuHow (o-
PMOFO TIPOTHIIT PO3CITiyBaHHS 3JI0YMHIB € 3aCTOCYBaHHS (DI3UTHOTO
Ta TICUXIYHOTO HACHIIBCTBA, IO € KPailHIMI METO/IaMH, TTOB’ I3aHUMHU
3 TIOTPO3aMHt Ta peajJbHUM (PI3UUHIM BIUIMBOM, & TAKOXK 13 i3UUHOIO
JIKBIJALIEIO IEBHUX OCI0.

HactymHoro dopMoro mpoTufii po3ciigyBaHHIO 3II0YHHIB €
BHKOPHCTaHHS 3ac00iB MacoBoi iHpopmarii. Croro1HI HasBHA HeETa-
THBHA TSHJICHIIS 11010 BUKOPUCTAHHS 3aC00iB MacoBoi iH(popmarrii
3 METOI0 TIPOTH/IIT pO3CIiTyBaHHA 371049rHIB. CTOCYHKH MiX OpraHa-
MU posciigyBaHHs Ta 3MI € Bkpail koHmikTHUME. HedyBana kpu-
THKa pOOOTH MPaBOOXOPOHHUX OpraHiB mpeactaBHUKamu 3MI, ix
MparHeHHs A0 OTpUMaHHs iH(opMalii 3aBAsSKH ceHcalii He crpusi-
I0Th HAJIArO/PKEHHIO B3a€MOPO3YMiHHSL.

BucHOBOK: 115t po3po0JieHHST Ta peaitizaiii JIEBHUX 3aX0liB
MOJIOJIAHHS MPOTUIIT PO3CITiIyBaHHI 3JI0YMHIB HE0OXiHE BCeOIUHE i
rOOKe BUBYEHHS CY4acHOTO (PeHOMEHY MPOTHiil, K CKIIAJ0BOTO
€JIEMEHTY MPOTHCTOSHHS 3JI0YMHHOCTI 1 CycHiJIbcTBa 1 MOXKe OyTH
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MoJI0JlaHe He TUIBKH MOXIMBOCTSIMH IPAaBOOXOPOHHUX OPTaHiB, a i
1€ MOYKJIMBOCTSIMH JIEp>KaBH 1 CycCIiIbCTBA B LiJoMYy. BpaxoByroun
MiJCTYIHICTh 3J0YMHHMAX OPTaHi3aliid 3 MONIyKy HOBUX (GOpM Tpo-
TUAIT PO3CIIiyBAaHHIO 3JI0YHHIB, OPTaHU JJOCYOBOTO PO3CIiTyBaHHS
3000B’s13aHi OyTH TOTOBUMH JIO TaKWX aKTiB i JISATH Ha BUIEpPEIKEH-
Hi. Takok HEOOXiTHO YyTOCKOHATIOBATH MpO(eciiiHy IiAroTOBKY
CJITYMX, SIKICHUH Mig0ip KaapiB HA TIOCAIM CIIITIUX TiAPO3ILIIB.

1. Benkun P. C. KpumuHanucTrka: yaeOHBIH CIIOBaph-CIIPaBOYHUK. M..;
Opucrt, 1999. C. 173.

2. benxun P. C. Kpumunanuctudeckas sHipxinoneaus. 2 usa. M., 2000.
C. 175.

3. 3opun I'. A. Kpumunanuctuueckas merojojorus. MH.: Aman-
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Ha COMCK. yd. CTeN. KaHI. ropull. Hayk: crel.: 12.00.09 «YronoBHbId npo-
IecC U KPUMHHAIHNCTHKA; CyaeOHas SKCIEepTH3a; ONepaTHBHO-PO3BICKHAS
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5. Wyp b. B. Taktuka HeWTpamizamii mpoTuaii po3ciiayBaHHIO 3JI0YH-
HiB, BYMHEHUX OpPTaHi30BaHUMH 3JIOYMHHUMH TpymaMu: MoHorpadis. X.:
I'pud, 2005. C. 99-151.

6. 3noporko C. ®. Po3ciigyBanHs BOUBCTB, 1[0 BUYMHAETHCS OPraHi30-
BaHMMHU 3JI0YMHHUMHU rpynamu: MoHorpadis / 3a pen. B. 1O. Illeniteka. X.:
I'pud, 2004. C. 163.

H. A. Jleniw,

KaHOuoam 1opuoudHUX Hayx,

Odoyenm xkageopu
AOMIHICIPAamMuBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIvgiscvro20 deporcagrozo yHisepcumenty
BHYMPIWHIX CNPas

KOHCTUTYUIMHHUI CY]] YKPATHA
SIK CYB’EKT IPABOTBOPUYOCTI

CrorozHi JUIa IPaBOBOi CHCTeMH Y KpaiHH mpodiieMa cymaoBoi
MPaBOTBOPYOCTI € OCOONMBO akTyanbHOW. Ha BigmiHy Bijg kpaid
3axigHoi €Bpomy, B YKpaiHi y BUPIMIeHHI 1€l TpoOIeMH Tpaaulliii-
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HO TIPOJIOBXKY€ IOMiHYBaTH HAampsiM IOPUAMYHOTO IMO3UTHUBI3MY, a
caMe: CyJ 1 MpaBOTBOPYICTh € HECYMICHUMHM, OCKUIBKU IIe Cymepe-
YUTh NPUHLMITY PO3IOILUTY Blaly, 3aKkpimieHomy B cT. 6 Koncrury-
uii Ykpainu. BpaxoByroun te, mo Koncturyuifiaumii Cyn Ykpainu
Mae ocoONMBHIA cTaTyc (€ CremiaTi3oBaHUM OpPraHOM CYIOBOI CHC-
TE€MH, 10 31MCHIOE KOHCTHTYIIHUIA KOHTPOJIb), HOTO POJb B TIpa-
BOTBOPYiii JisUTBHOCTI BUKJIMKA€E OCOOIMBHI iHTEpec [3].

Sx Bimomo, KoncTrTyii i 3akoHaM BiJIBeJieHa pOITb OCHOBHUX
PETYISATOPIB CYCIHIBHUX BiJHOCHH; CaMe TOMY 3aKOHH MalOTh CBOE
KOJIO BUPILIYBAaHUX MUTAHb Ta Cy0 €KTIB X MpUUAHATTA. [HIII mepxka-
BHI 1 HeJlepKaBHI OpraHu i OpraHi3ailii, a TAKOK OPraHd MICIIEBOTO
CaMOBPALYBaHHsI BCTAHOBIIIOIOTH CBOI NIpaBuJjla MOBEIIHKH TIJIbKU Ha
MiJCTaBl 1 SK JIONOBHEHHS IOJIOXKEHb 3aKOHOJABCTBA Y BY3bKOMY
3Ha4YeHHi (ITiJ3aKOHHA MPaBOTBOPYICTH). [3 maHOTO TpaBMIa OAHO-
3HaYHO BUAIIAETHCS CYAOBa MPABOTBOPUICTH, sIKA 4acTO 0a3yeThCs
Ha B)Ke MPUIHATUX HOPMaxX 3aKOHIB 1 IUM Harajye MiJ3akoHHY Ipa-
BOTBOPYICTb, OIHAK 1HKOJH MPUPIBHIOETHCS /10 3aKOHIB 3a IOpPHINY-
HOIO CHJIOIO (HAIIPHUKIIAJ, y Pa3i BU3HAHHS HEKOHCTHUTYIIIITHOM 3aK0-
HY MOBHICTIO Y B OKpeMill yactuHi KoHctutyuiitnum Cymom Ykpa-
iHu). Binbie Toro, B 3aJIe)KHOCTI Bij chepu perysitoBaHHS aKTH Cy-
JI0BO1 IIPaBOTBOPYOCTI MOKYTh MATH Pi3HY IOPHIMYHY CHUILY, IO HE
XapaKTepHO Hi TSl OJJHOTO 3 JIep)KaBHUX ab0 HeAep KaBHUX OPTaHiB,
KOMIIETEHIIiS SIKUX € JOCTATHBO BY3BKOIO.

CynoBa npaBOTBOPYICTh € JIOIMYCTUMOIO B paMKax OCHOBHOI
(yHKIIT CyIOBUX OpTaHiB MpH 3[IHCHEHHI TIPaBOCYIS 1 SBISE CO-
0010 CTBOpEHHS, YJIOCKOHaJleHHs (3MiHY), CKacyBaHHS CYAOBHUMH
OpraHaMy HOPM IpaBa y BCTAHOBJICHUX OQIIiTHO BU3HAHUX (hopMax
(4, c. 23].

Crrertuika cymoBoi mpaBOTBOPYOCTI B MOPIBHAHHI 3 IPaBO-
TBOPYICTIO IHIIMX JIEPXKABHUX OpPTaHiB MOJISATa€ y TOMY, IO BOHA
BiI0OYBa€ThCS B TpOIleci 3MiCHEHHS CYJOBUMH OpraHaMH CBO€I Oc-
HOBHOI (yHKIi 3 BiAIpaBIeHHS MPaBOCYIAA: BUPIIICHHS KOHKpET-
HUX IOPUINYHUX CTIPaB; KOHCTUTYLIHHOTO KOHTPOJIIO; 3aXHCTY MPaB
TpOMaJsiH B iX B3a€MOBITHOCHHAX 3 OpraHaMd BHKOHABYOi BJajy;
BCTaHOBJIEHHS FOPUIMYHO 3HAYMMIUX (DaKTIiB i CTaHIB.

I3 c1. 150 Koncrutynii Ykpainu BUIUIMBAE, IO pillIeHHS, SKi
yxBaimoe KCY nominstorecs Ha: 1) pilieHHS PO KOHCTUTYLIHHICTD
3aKOHIB Ta IHIIWX TPABOBHUX aKTiB, mepexbadenux m. 1 4. 1 ct. 150
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Koncrutynii Ykpainu i 2) pimenss, skumu KCY nae odiuiitae Tiy-
MaueHHst Konctutynii Ykpainu i1 3akoHiB Ykpainu. 3ynmuHHMOCH
JeTabHIIIe Ha TOCIiKeHH] mpaBoBoi nmpupoau aktiB KCY [3].

1. Piwenus npo koncmumyyitinicms 3aKOHI8 ma iHWUX npago-
sux axmig. Pimenns KCY 11010 KOHCTUTYIIHHOCTI 3aKOHIB Ta iH-
IIMX MPaBOBHUX aKTiB, MO CYTi HE BCTAHOBJIOIOTH HOBUX MPaBHII MO-
BEIIHKH 1 HE BHOCATH 3MiHH B Airoul. OgHaK, BOHA AEIKHM YHHOM
MalOTh NPAaBOTBOPUMI XapaKTep, TaK K OCTAaHHE IMepeadadae Takox
CKacCyBaHHS TOT'O Y{ iHIIOTO YHHHOTO HOPMAaTHBHO-TIPABOBOTO aKTa
a60 foro oKpeMoi HOpMH, 1110, B CBOIO Yepry, MOPOJKYE HOBI IIpaBa i
000B’SI3KM B YYaCHHKIB CYCHUIBHUX BIJTHOCHH.

BesymorHo, cam KCY odilifiHo He CKacoBye HOPMY 3aKOHO-
JIaBUOTO AaKTa, BU3HAHY HEKOHCTUTYyLiHHOW. [IpuBeneHHs naHoi
HOpMH y BiamoBigHicTh g0 KoHcTHTymii YKpaiHW — KOMITETEHITis
OpraHy, SKMi NPUIHSAB BilNoBiAHUN akT. OJHAK, TaKe BU3HAHHS
1M030aBJIs€ aKT IOPUANYHOI cviii. BojHOYac, BU3HAHHS 3aKOHIB, iH-
LIMX HOPMAaTHUBHO-IIPABOBHUX aKTiB, 200 X OKPEMHUX IOJIOKEHb TAKHU-
MM, 1110 HE BiAMOBiIat0Th KOHCTHUTYIIIT, € TiZICTaBOIO JJIsi CKaCyBaHHS
B YCTAaHOBJICHOMY IOPSAKY TOJOKEHHS iHIIMX HOPMAaTUBHHUX aKTiB,
0 CTBOPEHI Ha MiJCTaBl HEKOHCTUTYIIIHOTO aKkTa. TakuM YiHOM, €
BCi TijicTaBu BBaXkatH, mio Bci pimenHs KCY, skumu BU3HAETHCA Ta
YM iHIIA HOPMA 3aKOHOJIABCTBA HEKOHCTUTYIIMHOI, MAIOTh HE TiTb-
KH HOpMaTHUBHHH XapakTep, aje i € ykepernom mpasa [1, c. 66—67].

2. Piwennsa, axumu KCY oae oghiyitine mnymauenna Koncmu-
myyii Yxpainu i 3axonie Yxpainu. 11lo crocyeThcs pillieHb, SKIMH
KCY nae odiniiine TaymMaueHHs, TO BOHU, XOY 1 MarOTh JEsKi Biac-
THUBOCTI JKepen TnpaBa (HaNpHUKIaZ, 3arajJbHOO0OB’SI3KOBICTH 1 He-
00MeXeHa KUTbKICTh BUIAJIKIB, 1[0 HAJA€ I[UM aKTaM HOPMAaTHBHHI
XapakTep), Ha Halll TIOTJISA, BOHM HE MOXYTh 32 (OpPMaTbHUMHU ITiJI-
cTaBaMu OyTH BH3HAaHMMH JKepesiaMu IpaBa. Taki akTH, HE AUBIII-
YKCh HAa 0COOJIMBHH MPOLIEAYPHUI HOPSIOK IX pO3IIIsALy, IpUTaMaH-
HUH 1M MiAKOHCTHTYLIHHUN XapaKTep 1 MOXIIMBICTh HACTaHHS FOPH-
JYHO 3HAYMMHX HACIiAKIB ISl MPaBOTBOPYMUX 1 MPaBO3aCTOCOBUUX
OpraHiB, nepes yciM, BUCTYNAIOTh AONOMDKHUMH MPaBUJIaMH 1 CITy-
KaTh OPIEHTUPOM CYIOBOI 1 1HIIOI TPaBO3aCTOCOBYOI MPAKTHUKH, 3
METOI0 OJJHAKOBOI'O PO3YMiHHS 1 MpaBHJIBHOIO 3actocyBaHHs Kon-
CTUTYII] YKpaiHH 1 3aKOHIB YKpaiHW B KOHKPETHHX MPaBOBITHOCH-
Hax. KpiM Toro, BOHM JatOTh Jiuiie o(iliiiHe TAYMA4YeHHs JiF0YUX

133



HOPM, BU3HAYAIOTh iX AIWCHHUN 3MICT 1 30BCIM HE MICTATh B cO0I1 ToO-
TOBY IIPaBOBY HOPMY, sSIKa BCTaHOBIIIOE IpaBa Ta OOOB’SI3KH, SIKHX
panimre He Oyno, a00 3MiHIOIOTH iX.

Ha mizcraBi Bka3zaHOro BHUIIE, MOXKEMO 3a3HAYNTH, 10 HA ChO-
roanimHii geHsr KCY ¢aktnuno Oepe yyacTh B MPaBOYTBOPEHHI i
4acTKOBO — B mpaBoTBopuocTi. [Ipupona npaBoBux aktiB KCY mae
HEOJHO3HAUYHUM XapakTep, 10 MPOSBISETHCA Yy CXOXKOCTI 3 HOpMa-
TUBHO-TIPABOBUM aKTOM, aKTOM TJIIyMayeHHS 1 Cy[lOBHUM IpeLeleH-
TOM. YYacTb B TPaBOTBOPUYOMY TIPOIECi 3MIACHIOETHCS MIISIXOM
npuitasaTTss KCY pinieHs npo BU3HAHHS HEKOHCTUTYLIWHUMU aKTiB,
OCKUIBKHM caMe IIi PillIeHHs 3a CBOIMM O3HAaKaMH BiJIIOBIJIAalOTh BH-
MOraM HOPMAaTHBHO-TIPABOBHX aKTiB, IO € JKEpeslaMH MpaBa B
VYxpaini. KCY Oepe y4acTp TUTbKH B «HETaTHBHIN MPAaBOTBOPUOCTI»,
TaK SK He CTBOPIOE HOBUX HOPM TIpaBa, a JIMIIE TIOBHICTIO abo JacT-
KOBO iX CKacoBye. YXBaiorouH Bka3aHi pimeHHs, KCY Oepe y4dacts
B MPaBOTBOPYOCTi, OJHAK OQIIIfHO TaKi pillIeHHs JKepesiaMu paBa
HE BHU3HAIOTHCS. MalounM O3HaKM HOPMATUBHO-TIPABOBOTO aKTa, pi-
menns KCY MaroTh MOBHE MPaBoO MOCICTU MICIIE B iepapXii Jukepen
mpaBa Mix KoHcTuTymiero Ykpaiau 1 3aKk0oHaMH, OCKIJTPKH HOpPMaTH-
BHUH aKT MOXe OyTH CKacoBaHWI a00 3MIHEHHH aKTOM DiBHOI abo
OinpIoi ropuangHoi cwiu [4, c. 20].

[opyd 3 uM, akt Taymadenuss KCY, Ha Ham normsi, HeBip-
HO PO3IIISAATH SIK HOPMAaTUBHO-TIPABOBI aKTH, IO 3a3HAYCHO BHUIIIE.

Takox ciiJl BpaxOBYBaTH, 1[0 BU3HAHHS JIESKUMH aBTOpaMHU
pimens KCY mxepenamu npaBa, B Teopii mpaBa BiJCYTHS OJTHO3HAY-
Ha IMO3ULis 3 MPUBOAY TOTO, A0 SIKOTO BUAY NPABOBUX PKEPEN Bif-
HOCSThCA Taki pimeHHs. OmHI aBTOpPH BBaXKAIOTh X HOPMATHBHO-
MpaBOBUMHU-aTaMH, iHIII — CyJOBUMH TpeneaeHTamu. Ha Ham mo-
s, posrisaaru aktu KCY sk mpxepena mpasa 3 MO3MIIT CyI0BOTO
MpEeLeACHTY, 3aCIyTOBYE OKPEMOT0 HAyKOBOT'O TOCTIIKECHHSI.

SIKImo BpaxoBYBaTH pe3yJbTaTH MPOBEAEHOTO AOCIHIIKEHHS,
TO TIOCTA€ TUTaHHS: 10 3aBakae odiriitHo Bu3Hatn KCVY cy0’ekTom
MPaBOTBOPYOCTi?

HaykoBii, siki He MiATPUMYIOTH CYJOBY IPaBOTBOPYICTh, BKa-
3yIOTh Ha Te, IO y BUMAAKy BU3HAHHS 3a CyJaMHU MPaBOTBOPUOi Py-
HKLIT OyJe MOpyleHUH MPUHIUI MOAUTY BIaad i MPUHIUI BEpXO-
BEHCTBA Mpasa [5, c. 167].

3 TakuM TBEPDKEHHSIM MOXXKHA HE IOTOIUTHCH. be3yMOoBHO,
KOMIIETEHTHUM JI€PKaBHUM OPraHOM, HaAUJICHUM HOBHOBAXXECHHSIMHU
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npuiMaTh 3aKOHH, € 3aKOHOAaBYMiA opraH. Lle HIKUM He OCTIOPIOETh-
cs. OgHAaK, OPS i3 3aKOHOAaBUYNM OPTaHOM iCHYIOTh OPTaHH BHKO-
HABYOi BIa/H, SKI HE HAMIJICHI MPaBOM MPHUIMATH 3aKOHH, aje TBO-
pUTH HOpMY MpaBa BOHHM MOXYTh. [IpH 1mbOMY HasBHICTH TaKoTo
MOBHOB&KEHHS Y OpTraHiB BUKOHABUOI BJIAJH HiSIKUM YHHOM HE 3Me-
HIIIyE pOJi 3aKOHOAABUOro oprany. OTxe, 3BaKalOud Ha BKa3aHe,
BHU3HAHHSA MpaBoTBOpUOi GyHKIII 3a cymamu, B Tomy uncii i KCVY,
TaKOX HE MOPYIIy€e NPUHIUITY PO3NOILUTY BIaIu.
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3AKOHOJIABYI OCHOBH
KOHCTUTYUIMHO-IIPABOBOI'O CTATYCY
BI’KEHIIIB B YKPAIHI

Jus Yxpaian npoOriema OiKEHIIIB TOCHTh HOBA. 3a KOJHITHIX
PaJsIHCBKMX 4YaciB MpaBoBOI 0a3u MO0 3aXUCTy ODKEHINB, sKa O
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MOTJIa CIYTYBaTH OCHOBOIO IPH po3po0ili YKpaiHCBKOTO 3aKOHOJIAB-
CTBa 3a3Ha4yeHOl KaTeropii ocid, mpakTUuHO He icHyBao. [lo mpuitH-
11 Koncturymii Ykpainu 1996 poky B Hamriii gepkaBi He CXBaJIiO-
BaJINCSA JOKYMEHTH KOHILIENTYaJIBHOI'O XapakTepy, L0 BHU3HAYaId
Jep>KaBHY TOJITHKY Y cepi ObKeHIIB.

Ha cporomHi Ha KOHCTHUTYLIHHOMY Ta 3aKOHOAABUYOMY piBHI
copMOBaHO KOMITIEKCHY CHCTEMY MEXaHi3MiB, 3aCO0IB Ta iHCTHUTYTIB,
110 TIOKJIMKaH1 cOpMyBaTH IIPaBOBY OCHOBY /IS CTaTyCy O1XKEHIIiB.

[puitasarts KoHcTuTynii YKpainu ctano BaXIUBUM €TANioM Y
PO3BUTKY CHCTEMH 3aXHUCTY MpaB ODKEHIIIB B YKpaiHi, OCKITbKH BOHA
MICTUTH TIOJIOKEHHS, 1[0 TAPAHTYIOTh iHO3eMIIsIM i1 ocobam 6e3 rpo-
MaJITHCTBA, SIKI Ha 3aKOHHHUX TijicTaBax nepeOyBalwoTh B YKpaiHi, a
OTXKe 1 OLKEeHIAM, PIBHICTH TpaB, cBOOO 1 000OB’S3KiB i3 TpoMais-
Hamu YKpainu (craTTs 26).

3okpema, y Korcruryuii YkpaiHu MiCTUTBCS IIUPOKE MTPABOBE
TOJIE JUISl MIrPaHTIB, OXKEHIIIB 1 0Ci0, 10 NIYKaIOTh MPUTYJIOK TOIIIO.
Koncturymiss Ykpainu rapaHTye cBOOOIy TepecyBaHHS, BiTbHHMA
BUOIp MicIl TPOKMBAHHS, MPaBO BIIBHO B3aJHIIATH TEPUTOPIIO
Ykpainu, 3a «BUHATKOM OOMEXKEHb, 110 BCTAHOBIFOIOTHCS 3aKOHOMY.
Koncturymis Ykpainu takox 3a3Hadae, 1o iHo3emmi # ocobu 0e3
IPOMAJSIHCTBA, 110 3HAXOIAThCA B YKpaiHi HAa 3aKOHHHUX IIiJICTaBax,
KOPHUCTYIOTHCSI THMH CAaMHMHU TpaBaMu i cBOOOIaMU, a TAKOXK HECYTh
Ti X 3000B’s3aHHSA, 10 1 TPOMAASHN YKpaiHW, 32 BUHSITKAMH, yCTa-
HOBiIeHUMHU KOHCTHTYII€I0, 3aKOHaMU 200 MDXHAPOIHUMH JIOTOBO-
pamu Ykpainu. Takox y KoHctuTynii Ykpainu 3a3HaueHo, 10 iHO-
3eMIIM i ocobaM 0e3 TpoMasTHCTBA MOKe OyTH HaJlaHUK MPUTYJIOK
y TIOPSIIKY, YCTAaHOBJIEHOMY 3aKOHOM [1].

3ragaHi KOHCTUTYIIWHI TTOJIOKEHHS BiJIIOBIIaI0OTh PEKOMEH-
narisim Opranizamii O6’eqnanux Hamiii, Pagu €Bporu, Opranizarii
3 0e3mneku i criBpoOiTHHIITBA B €Bpori B 1l ramysi. OTxke, Ha KOH-
CTUTYIIITHOMY piBHI C(OPMYITHOBAHO HH3KY MOJOXKEHH CTOCOBHO
nepecyBaHHsI IHO3EMLIIB, 30KpeMa, i O1KEHIIIB, ycepeanHi KpaiHu.

[MuTanHs, MOB’s13aHi 3 ODKEHIIMU PETYJIIOIOTHCS HacaMIIepe]l
3axonom Ykpainu Bif 8 mumasa 2011 poky Ne 3671-VI «IIpo Oixken-
1iB Ta 0ci0, sKi MOTPeOyIOTh T0JJATKOBOrO a00 TUMYACOBOTO 3aXHC-
Ty» [2], iHIIUME HOPMATHUBHO-TIPABOBUMH aKTaMH, a TaKOX MiXKHa-
POIIHUMH JIOTOBOpPAMHU, 3rojia Ha 000B’SI3KOBICTh SKMX HajgaHa Bep-
xoBHOIO Pamoro VYkpainu. BiamoBigHo mo 3akony Yxpaiam «IIpo
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MiXKHApO/AHI JOTOBOPH YKpaiHW» SKIIO MiKHAPOJHHUM JIOTOBOPOM,
3roja Ha 00OB’SI3KOBICTh sIKOTO HajgaHa BepxoBHoro Pamoro Ykpai-
HU, BCTAQHOBJIEHO iHIII TpaBWiIa, HDK Ti, MO MICTATBCA Yy 3aKoHi,
3aCTOCOBYIOTHCS MPaBUIIa MIXKHAPOIHOTO JOTOBOPY [3].

3akoH Ykpainu «I[Ipo OixkeHmiB Ta ocid, siki HOTpedyroTh 10-
JaTKOBOI'O a00 TUMUYACOBOTO 3aXHUCTY», PEriJaMeHTYe TOPSIIOK pery-
JIFOBaHHS CYCIUTFHUX BIIHOCHH Yy cpepi BU3HAHHA 0co0M O KEHIIeM,
0c00010, sika MOTpedye JO0JAaTKOBOrO ab0 TUMYACOBOTO 3aXHCTY,
BTpaTH Ta MO30aBJICHHS [OTO CTATYCy, a TAKOXK YCTAHOBJICHHS Ipa-
BOBOTO CTaTycy OiKEeHIIiB 1 0ci0, SKi MOTPeOYIOTh TOJIATKOBOTO 3a-
XHCTY 1 IKUM HaJaHO THMYACOBH 3aXHUCT B YKpaiHi.

JaHuii paBoBHUl aKT BH3HA4Yae MPaBOBHH CTaTyC ODKEHIS B
VYxkpaiHi, oro npaBa i 000B’s3Ku. BiXKeHII0O HATAIOTHCS TIOCTATHBO
IIMPOKi TIpaBa: BiH Mae€ MPaBoO Ha TPYIOBY JiSUTbHICTh, HA IPUI0AHHS
y BIACHICTh MaiiHa, Ha OJIEpP>KaHHS MEIUYHOI JOTIOMOTH, Ha OTPH-
MaHHS TPOILIOBOI JIOTIOMOTH, TICHCIT, HA HABYAHHSA, HA KOPUCTYBaHHS
Ha/0aHHSAMHU KyJNbTYpPH TOLIO B HOPSIKY, IepeadauyeHOMY 3aKOHO-
JABCTBOM YKpaiHu Jyis iHO3eMIliB. BojHowac, OieHellb MOBUHEH
norpumyBatrca KoHctutymii Ta 3akoHiB YKpaiHU, BUKOHYBAaTH pi-
IIeHHS 1 PO3IOPSAHKEHHSI OpraHiB Jep)KaBHOI BUKOHABYOI BIAAH i
MICIIEBOTO CAaMOBPSILyBaHHSI.

B uinomy, unnamii 3akoH Ykpainu «llpo OixkeHiB Ta oci0,
SIKi TIOTPeOYIOTh JOAaTKOBOTO 200 THMYACOBOTO 3aXHCTY» MICTUTh
0araTo MO3WTUBHUX HOBOBBEJICHD Y MOPIBHAHHI 3 TIOTIEpEeIHIM 3aKo-
HOM 1993 p. BTim, A€sIKi HOTO MOJIOKEHHS JI0 IILOTO Yacy HeJompa-
upoBaHi. Sk 3ayBaxkye O. A. ['OoHYapeHKO, CyTTEBHH HEJOMIK Mic-
TUTH CTATTS IOJO PETYJIOBAaHHSA NPABOBOIO CTAHOBHUINA ODKEHIS 3
MOMEHTY BWJIYYEHHS y HbOTO IIOBIIKH HPO OCO0Y, CTOCOBHO SIKOI
NPUAHATO pilIeHHS Mpo Oo(QOPMIICHHS JOKYMEHTIB JAJISl BHPIIICHHS
MMUTaHHS [OJI0 HAJaHHS il cTaTycy OKEHId, y 3B 3Ky 3 HEHaJaH-
HSM HOMy 3a3HAa4eHOTO CTaTycy 1 A0 BWAadi BigNOBIIHOI TOBIAKH
PO OCKapKeHHs AaHOTo pimieHHA. DaKTUYHO BECh Yac, CTPOK SIKOTO
TaKoX HE BU3HAYCHO 3aKOHOM, OKCHEIlb 3HAXOIUThCS B YKpaiHi Ha
HeJIeTAIbHOMY CTaHOBHIIli, TOMY III0 HE Ma€ JOKYMEHTIB, SIKi JieraJri-
3yI0Th MOT0 IpaBoBe cTaHoBuie [4, ¢.6].

1 Koucruryuist Ykpainu: npuiiHsra Ha n’stiii cecii BepxoBnoi Paan
Vxpaian 28.06.1996. URL: http://zakon.rada.gov.ua.
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2. Ilpo GixeHWiB Ta 0ci0, sIKi MOTPEOYIOTH 10JAaTKOBOrO 200 THMYaco-
BOro 3axucry: 3akoH Ykpaiuu Bix 08 munus 2011 poxy Ne 3671. [onoc
Yipainu. 2011. Ne 11. No 142.

3. Tlpo mixHapoaHi noroBopu Ykpainu: 3akoH Ykpainu Bix 29.06.2004 p.
Ne 1906-1V. Bioomocmi Bepxoenoi Paou Ykpainu. Ne 50. Ct. 540.

4. Tonuapenko O. A. Craryc OikeHIsS B MXKHapOJHOMY IpaBi: aBTO-
ped. muc. Ha 3M00yTTSA HAyK. CTyNeHS KaHA. opuna. Hayk: crer. 12.00.11.
Ham. ropun. akan. Ykpaian im. 5. Myaporo. X., 2005. 19 c.

H. €. Makoeeubka,
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JIbgi6cbi020 Oeparcasnozo yHisepcumemy
BHYMPIWHIX CNPaAs

B. B. Muna,

KaHOUuOam 1opuoudHUX Hayx,

Odoyenm xkageopu

meopii ma icmopii oepoicasu i npasa,
KOHCIMUmMYYiliH020 Mma MidCHapoOHO20 npasa
JIbgi6cvi020 Oeparcasnozo yHisepcumemy
BHYMPIWHIX CNpas

PE®OPMYBAHHS CUCTEMHA
3AMOBITAHHSI CEKCYAJIBHOMY HACUJIBCTBY
CTOCOBHO KIHOK SIK OJJHA 3 OCHOB PO3BY/JI0OBU
IPABOBOI, COIIIAJIBHOI JTEPKABHU
(B KOHTEKCTI 3MIH JIO CT. 152 KK YKPAIHN)

CroroziHi Haia KpaiHa HPOXOJIUThH JOCUTh TaKW HEJICTKUH
NUISX TPUBEACHHS HAI[IOHAJIBHOTO 3aKOHOJABCTBA Y BIAMOBITHICTH
JI0 BUMOT YHCJIEHHUX MIXKHAPOIHUX HOPMATHBHO-TIPABOBUX aKTiB Ta
cragnaptie €C. Lleit nporec € HACTIIKOM €BPOIHTETPALIHHUX TIPO-
1IeciB, AKi Ha MaHWH Yac BiOyBarOTHCS B HAIIM KpaiHi, a TAKOXK He-
BiJI'EMHOIO CKJIQJIOBOKO TapMOHi3allii 3aKOHOJABCTBA YKpaiHU Ta
MDKHApOJIHOTO CITIBTOBAapHCTBA. B mpoiieci nmpuBeieHHs HaIliOHAJb-
HOT'0 3aKOHO/IABCTBA y BIIMOBIAHICTh 0 MI>KHAPOTHMX HOPMATUBHO-
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MPaBOBHUX aKTiB BAXKIUBHUM € 30€peKeHHS CyTi TOrO 3aKOHOJIaBYOTO
aKTy JI0 SIKOTO BHOCSITBCS 3MiHH, a caMe, SKII0 MOBa He Mpo KpuMi-
HaJIbHE 3aKOHOABCTBO, 30€PEKEHHS METH 3 SKOI BOHO 3aCTOCOBY-
€ThCS. — HEYXWJIBHOTO MPUTATHEHHS JI0 BIJIOBIIAIBHOCTI 0CO0H, sKa
BUMHWIJIA KPUMiHAJIbHE MPABOMOPYLICHHS Ta 3aXUCT TpaB Ta iHTepe-
CciB jronuHu 1 rpoMazsiauHa. OCTaHHIM 4acoM CTPIMKICTh BHECCHHS
3MiH Ta JONIOBHEHB 10 KPUMIHAIBHOTO 3aKOHOJIABCTBA HAJI3BUYANHO
BHCOKA 1 JyXe 9acTo Ied MPOIeC XapaKTepU3yeEThCs MOCHIITHICTIO,
HEOOJyMaHICTIO Ta MPOCTOK 3KaJIbKYJIHOBAHICTIO 3MiH JI0 3aKOHO-
JIaBCTBA, SIKI HE MPOCTO HE CHPUSIOTH MMOCHUICHHIO MPaBOMOPSIKY,
aJie i MPU3BOJATH 10 KOHKYPEHIIIi TOJI0KEHh YHHHOTO 3aKOHO/IaBCT-
Ba Ta HEMOXJIMBOCTI HOr0 3aCTOCYBaHHsI Ha mpakTulll. Ha nanwuii yac
MPOBEJIEHO TPYHTOBHY poOOTY y cepi pedopMyBaHHS KpPUMiHAIB-
HOTO 3aKOHOJIAaBCTBA, a CaM€ BHECEHO 3MiHH 1 JIOTIOBHEHHS [0 ITOJIO-
KEHb PO KPUMiHAJIbHY BiMOBIIaTBHICT 32 JKOPCTOKE TMTOBOKEHHS
3 TBapuHaMH, JOMAIIHE HACUJILCTBO, 4 TaKOXK 3JI0OYMHU IIPOTHU CTATEC-
BO1 cBOOO/IM Ta cTaTeBOI HEJOTOPKAHOCTI 0COOH, a caMe 3IBaJITyBaH-
H$l, HACHJIbHUIIBKE 3a[I0BOJICHHS CTAaTEBOi MPUCTPACTI HEMPUPOIHUM
crocoOoMm, Ta 1HIIKX CKIAiB KPUMiHAJHHUX MPABOTIOPYIICHb. 3MiHA
Ta JOMOBHEHHS 10 CcT.cT. 152 Ta 153 Kpuminansaoro Konekcy Ykpa-
fam (mam KK Ykpainn) BUKIMKaNM 9UCIeHHI TUCKYCii cepes HayKo-
BIIiB, OCKUJIBKH TIPOTIOHOBAaHI HOBI PEaKIIii aHAJIi30BaHUX CTaTeU HE
MPOCTO HE M030aBlieHI HENOJIKiB, a i BHCTYNAIOTh HOPYIICHHIM
OCHOBHHUX MPHHLUIIB KPUMIHAILHOTO MPaBa Ta MPU3BOIATH J0 MPO-
OmeM i "ac ix 3acrocyBaHHsS Ha TpakTuili. CripoOyemMo mpoBecTH
JOCTI/DKEHHSI OCHOBHHX MPOOJIEMHUX MUTaHb, SKi BUHUKIA BHACIII-
JIOK TaKoro poay pehopmyBanHs nojoxenb KK Ykpainu.

3akon Ykpainu Big 06.12.2017 p. Ne2227-VIII «IIpo BHeceH-
Ha 3MiH 10 KpuminampHoro ta KpuMiHaIBHOTO MpOIECYaabHOTO
KOJEKCIB YKpaiHu 3 MeTOr peamisaiil moioxens Konsenrii Paam
€Bpomnn Npo 3aro0iraHHs HACHILCTBY CTOCOBHO JKIHOK 1 JOMalll-
HbOMY HACHWJIBCTBY Ta OOpOTHOY 3 LIMMHU SIBHIAMH» Iependayac
BHECEHHS CYTTEBUX 3MiH 110 mojoxeHsb cT. 152 KK Ykpainm, a came
IIPOIIOHY€ETHCS. HACTYIIHE:

Cratts 152. 3reantyBaHHs.

1. BunHeHHs [ilf ceKCyal bHOTO XapakTepy, OB’ s3aHuX i3 Ba-
riHAJIbHUM, aHAJIBHUM a00 OpaJIbHUM MPOHWKHEHHSM B TLIO 1HIIOI
0Cco0M 3 BUKOPHCTaHHSM TeHiTaliil a00 Oyb-IKOT0 1HIIIOTO TpeaMe-
Ta, 6e3 MOOPOBIITHLHOI 30U MOTEPIiI0i ocodu (3reantyBanns) [1].
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OTxe, 3 AaHOI YACTHHU BUILIMBAE 30BCIM iHIIE TPaKTyBaHHS
IO caMe CIIii BBayKaTH 3TBaiTyBaHHsAM. Hapasi, B Airouill pemaxmii
KK Ykpainu BU3Ha4Ya€ThCs, MO 3rBAITYBAHHS — 1€ CTAaTeBl 3HOCHHH
i3 3aCTOCYBaHHSAM (PI3UIHOTO HACHIILCTBA, MOTPO3U HOTO 3aCTOCY-
BaHHS a00 3 BUKOPUCTAHHSM OE3[IOPajHOrO CTaHy MOTEPIiIol 0co-
0w, i 0 CLOTOJIHINIHIN JIEHb OUIBIIICTh HAYKOBIIB I[IJIKOM ITOTO/IKY-
BaJIMCS 3 TAKUM TPAKTYBAaHHSIM, BUJAETHCS, 110 1 TAK «BCE» 3pO3yMi-
Ji0 [3]. [TuTanHs moJiirae B TOMY HaBiIIO Taka 3aiiBa jJeraiizaliis, me
1 3Ba)karoud Ha Te, [0 BOHA He IM030aBjcHA IUTaHb, Ha SIKi JOCI
HEMae BIINOBiAl, a came: 10 caMe OXOIUIIETHCS HMOHITTAM «IIpel-
MeTa» B KOHTEKCTI JaHOi CTaTTi, TOMY, IO BH3HAaHHS YOJOBI4OTO
CTaTeBOI'0 OpPraHy NpPEeAMETOM SIKHi BUKOPHUCTOBYETHCS HOJIOBIKOM
BHIAE€THCS MPOCTO KYMEIHUM, 1 TAKUM YHHOM, ITi pedi pO3TIaaaloTh-
Csl SIK 3HAapsA[Js BUYMHEHHS 3JI0YMHY 3 BIANOBIAHUMH IIPAaBOBHUMHU
Hacaigkamu [2, c. 345-346].

Ille oguuMm HemosikoM HOBOI KOHCTpyKiii 4.1 ct. 152 KK
VYkpainu € Te, 110 NOTEPIIJIMM B paMKax I[bOT0 CKJIady 3JI0YMHY BHU-
crynae ocoba, sika 3a3Haia BariHaJbHOTO, aHAJBLHOTO ab0 OpabHOTO
MPOHUKHEHHs. | OCh TYT BUHHMKAIOTh TIEBHI 3anuTaHHs. SIK KBamiQiky-
BaTH JIii cy0’€KTa 3II0YMHY y pa3i HeAOOPOBUIHFHOTO MPUPOIHOTO CTa-
TEBOT'0 aKTy >KIHKHM ILIOJO YOJIOBIKa, 3a SIKOTO NMPOHWKHEHHS «B TLIO
1HIIOT 0cOOM» (4OJIOBIKa) HE BIIOYBAETHCA? Y 1IbOMY BHIIAJIKy CKOEHE
HE OXOILUTIOBAaTUMEThCS Hi HOBOIO penmakiiero cT. 152 KK Vkpainwu, Hi
HOBOIO penakieto cT. 153 KK Ykpainu. Ha 1o mpobnemy 3BepTanacs
yBara y BUCHOBKY [ OJIOBHOTO HayKOBO-EKCIIEPTHOTO YIIPaBIiHHS Bij
14.11.2016 p., B sIKOMy HaroJIouUIyBajocs, IO SKIIO0 MOBa Hie Mpo
«IIPOHVWKHEHHS y TIJO TOTEPIJIoi OCOOM, TO 3a TEBHHX OOCTaBHH
BUHHI OCOOM MOXYTh YHUKHYTH KpPWUMIHAJIBHOI BiJMOBIJAIEHOCTI.
MaOyTbh, «<BUHHAM 0CO0aM BCE * TaKH CKIaaHO OyJe YHUKaTH KPHMi-
HAJTBHOI BiJIOBITATBHOCTI, TIPOTE BiNOBIAATH BOHU MOXYTh JIUIIIE 32
HOBOIO pefakmieio cT. 154 «llpumymyBaHHS 1O BCTYIy B CTaTeBHM
3B’s130k» KK Ykpainu, caHkuii K01 MEHII CyBOpi, HiX HOBOi CT. 152
KK VYxkpainu [1]. L{s npobiema BUHHKIIA BHACIIZOK HEBJIAJIOTO KOHC-
TPYIOBaHHs BU3HAYCHHS ITOHATTS 3IBAJITYBAaHHs 1 MaTUME CBOIM Hac-
JIKOM SIK 1 TOpYILIeHHs] MPUHLOMMIB AudepeHmianii KpuMiHaTbHOT
BIJITIOBIZIAIBHOCTI TaK 1 YCKJIQJHEHHSM TMpolecy Kaigikarii ik
BHUHHOI 0CO0M 1 MOXkKe OyTH yCyHEHa JIMIIIe IIIIXOM BHECEHHSI BiJIo-
BIZIHUX 3MiH JI0 3aKOHOZIaBCTBA.
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Ille omHiero MpPOOJIEMOIO BUCTYIIAE TE, IO BUKJIAJ OKPEMUX
KBaTi(DiKyrOUMX Ta 0COOMMBO KBali(hiKyrOuux O3HAK, IO mepeada-
YeH] MPOIIOHOBAaHWMH pefakitisMu cT. 152, ta ct. 153 KK Ykpainuy,
He JIMIIe He YCYHYB TIeBHI HeJIOJIKH, aine i 1onaB HoBux [1].

OnHiero 3 00CTaBUH, M0 TOCHIIIOE KPUMiHABHY BiJINOBIgab-
HICTh 3a 3IBAJITYBaHHA Ta CEKCyalbHE HACHJIBCTBO BHCTYIAE BUH-
HEHHS X 3JI0YMHIB «...IIOJO MOAPYXKS UM KOJHUIIHBOTO 4YJIeHa
MOJPYXOKsl a00 1HIIOT 0coOM, 3 sIKOK BHHHUI repeOyBae (mepely-
BaB) y ciMeliHUX a00 OJu3bKHX BijHOCHHAX». [locuiaroBaTH Kpumi-
HaJIbHY BiAMOBIJAIBHICTh 32 MPUMYIIYBAaHHA 4WICHA MOIPYXOKS IO
HOPMaJIbHOI TIOBEIIHKH, 3 KPUMIHAJIBHO-TIPABOBOI TO3HIIIi, € THM
caMmuM, IO i MOCHIIIOBATH TaKy BiJMOBiAaJbHICTh 32 MPUMYIIYBaH-
HS 0 BUKOHAHHS [MBUTFHO-TIPABOBUX 3000B’s3aHb, Y MOPIBHSAHHI 3
BUMAaraHHsM, a TOMY € IPOCTO HENPHUIYCTUMHM B KPHUMiHAJIBHOMY
MpaBi, TAKOXK CKJIaTHO OyJie BCTAHOBHUTH, SIKi K 0COOU MepeOyBaroTh
y CIMEHHMX» BIJJHOCMHAX 3 BUHHHM, aJ[K€ JUI1 TAaKUX KOHCTPYKIIiH
MOTPIOHO  BpPaxOBYBATH TIOJIOKEHHS UYWHHOTO  KpPHUMIHAIBHO-
MPOIECyaTbHOTO KOAEKCY y CTATTAX SIKOTO YiTKO BHU3HAYEHO XTO
HAJIGKUTh JI0 WieHiB ciM’i. Takox, B pemakiisx 4. 5 cT. 152 ta 4. 5
cT. 153 KK VYkpaiau nependaueHo oOCTaBUHY, sSika OOTSKY€E KPHMi-
HaJBHY BiJIMIOBIIaNBHICTP SIK CIIPHYNHEHHS «TSHKKUX HACHiAKiB» [3].
Taxe pilieHHs € TOPYIIEHHSIM NPUHIUIY CHCTEMHOCTI TiJl 4ac BHe-
cernst 3MmiH 0 KK VYkpainn i BumaeTbcsi HEY3TOMKEHHM, aKe Y
YUHHAX penakmigx 4.4 ct. 152 ta 4. 3 c1. 153 KK Vkpaiau Bukopu-
CTOBYETHCS TIOHATTS «OCOOJIMBO TSKKI HACIHIJIKWY, 3MICT SIKOTO PO3-
KpHUBaeThes y mocranosi [lnenymy Bepxosroro Cyny Ykpainu «IIpo
CY/IOBY IIPAaKTHKY y CIpaBax IO 3JOYMHU IPOTH CTATEBOi CBOOOIN
Ta cTaTeBoi HeMOTOpKaHOCTI ocoom» Bix 30.05.2005 p. Ne 5 [4].

Takoro poay «mifMiHa MOHATH» HE COPUATUME aJCKBATHOMY
BCTAHOBJICHHIO OOCSTY IIMX «TSKKHUX HACIiAKiB», a TaKOX, Bpaxo-
ByIOouM 30epekeHHs y HOBHX 4. 5 ¢T. 152 Ta 4. 5 cT. 153 KK Vkpai-
HU CaHKIii 4uHHUX 4.4 cT. 152 ta u. 3 cr. 153 KK VYkpaiuu, He
JIO3BOJIUTH OJHO3HAYHO BCTAHOBMTHU CIIIBBIAHOILIEHHS BiAIMOBIIHUX
CKIIAZiB 3JIOYHMHIB 31 CKIAOM YMHCHOTO BOWBCTBa, MOEIHAHOTO 3i
3TBAJITYBaHHSM a00 ceKcyanbHMM HacuiabCTBOM. llle omHuMm mpo-
OJeMHHUM MHWTAHHAM, K€ BUHHK/IO B HACJIJIOK BHECEHHS BIAIOBIJ-
HUX 3MiH 10 cT. 152-154 KK VYkpainu BUCTymae HEy3TOIKEHICTh
MK 0COONMBO KBaNmi(iKylOUMMH O3HAKaMH, NependadeHnMH
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cT. 152 i c1. 153 KK VYkpainu ta cr. 154 KK VYkpainn. Moxna
MPUIYCTUTH, SIKIIO BXKE 3aKOHOJaBEllb BU3HAB, 110 B aOCOJIIOTHIM
OLTBIIOCTI BHUITAJKIB MOTEPEIHS CTajis 3rBaITYBaHHS ab0 CeKcya-
JHHOTO HACWIIBCTBA € 3aKIHYEHNUM 3JI0YMHOM, TO TaKi O3HAKH MOBH-
HHi 30iratucsa. Ta B HamoMmy BUNAAKy, TYT MaHye MOBHHH Xaoc.
Axmo y cr. 152, cr. 153 KK Ykpainu kpuMiHAJIBHY BiANOBiIaIb-
HICTh AU(EPEHIIOBaHO 3aJeKHO Bif BIKY MOTEPIiIOl 0cO0H, TO Y
cT. 154 KK Ykpainu Taka nudepeniiianis He npoBeaeHa. Hasnaku,
y cr. 154 KK Vkpainu Taky BiAmoBiganbHiCTh AudepeHIiiioBaHO
3aJIeKHO Bij cmocoOy BIUIMBY Ha BOJIO MOTEpINiyoi ocodw, a y
ct. 152 KK Ykpainu — Hi.

[Ipunyckaemo, 0 Ha MPaKTHII 1€ TPU3BEAE A0 HEOOTPYHTO-
BaHOTO TOCHJIEHHS KPHUMIHAIBHOI BiAmoBigambHOCTI. [Ipumycrimo,
0 BHHHUH, MOTPOKYIOYHM HEMOBHONITHIH 0CO01 PO3TOJOMICHHIM
BIJIOMOCTEH, siKi BOHa Oakae 30eperTd B TAEMHHUII, MPUMYIIYBaB
OCTaHHIO /10 BUMHEHHS 3 HEIO CTAaTeBOTO aKTy 3 BUKOPHCTAHHIM
TeHiTaJil, OB’ 3aHNX 3 BariHaAJIbHUM IPOHUKHEHHSM B TUIO 1HIIOL
ocobu. CkoeHe 0HOYACHO MICTUTH 03HaKH 4. 3 cT. 154 KK Ykpainu
ta 4. 3 cT. 152 KK VYkpainu, i HarieBHO came 11¢ 1 Oyze BigoOpaxeHo
B (popMyIi KpUMiHATBHO-TIPaBOBOI KBati(ikamii fiff cy0’ekTa cKia-
Iy 3704YuHY, 1o Oyne TOpYyIIeHHSM TPHUHIMIIB KPHUMIiHAIBHO-
MpaBoBOi KBamiikarii.

3 MpPOBEIEHOTO HAMM JOCHTIKEHHS 9iTKO BUAHO M0 aHOHCO-
BaHI 3MiHH 10 po3niny IV 3moumHM mpoTu craTeBoi cBOOOAM Ta
CTaTeBOi HEAOTOPKAHOCTi, 0COOM, MPHUBEIYTH JI0 HEY3TOKEHOCTI
KpUMiHAJILHO-TIPABOBUX HOPM 1 HEMOXKJIMBOCTI 3aCTOCYBaHHS Ja-
HUX TIOJIO)KEHb Ha MPAKTHIIl, II0 MaTHME CBOIM HACIiJKOM Oe3Kap-
HICTh Y BHITaJIKy BYNHEHHS TaHOTO POJIy 3JI0YMHIB Ta HiBEIIOBaHHA
OCHOBHOI METH KPHMIiHaJbHOTO KOAEKCY, a caMe MOKapaTH IpaBo-
MOPYIIHKUKA Ta 3aM00IrTH BUNHEHHIO TOIOHUX 3II0YHHIB B Mai0y-
THbOMY. TOMY HaM BCiM 3aJIMIIAETHCS CIOMIBATHCS, IO JaHI 3MiHU
Tak 1 He HaOyAyTh YMHHOCTI, a00 B MOJAJIBIIOMY BiJIOyIEThCS I10-
BTOpHE pedopMyBaHHs JaHUX MOJOXKEHb 1 1€ CHPOCTHUTH MpOIleC
3aCTOCYBaHHS JaHWX KPHUMiHAIBHO-TIPABOBHX HOPM, Ta CIPHUATHME
Pp0o30yA0Bi MPaBOBOI, COLIANILHOI 1 IEMOKPATHYHOI JIepKaBH.

1. TIpo Buecenns 3min 10 KpuminampHoro ta KpuMiHaisHOTO mporie-
CyaJbHOTO KOZIEKCiB YKpaiHM 3 MeToro peamizarii mojiokeHb KoHBEHIIil
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Pagu €Bpornu npo 3amobiraHHs HACHIBCTBY CTOCOBHO JKIHOK 1 JJOMAIIIHBO-
My HacWIbCTBY Ta OOpOTHOY 3 LMMHM SIBUIIAMH: 3aKOH YKpaiHu Bil
06.12.2017. URL: http://zakon5.rada.gov.ua/laws/show/2227-19.

2. Hdymopos O. O. Kpuminansse mpao (Oco0nuBa yacTHHA): MiApyY-
uuk / 3a pen. O. O. lymoposa, €. O. [Tucemencekoro. T. 2. Jlyrauncek: Ei-
ToH-2, 2012. 704 c.

3. Kpuminansauii konexc Ykpainu Big 05.04.2001 Ne 3441-I11. URL:
http://zakon].rada.gov.ua/laws/show/2341-14.

4. TIpo cymoBY HpakTHKy B CIIPaBax Mpo 3JI0YHUHH MMPOTH CTATEBOI CBO-
00/11 Ta CTaTeBOI HEJOTOPKAHOCTI ocobu: mocranosa Ilnenymy BepxoBHo-
ro Cymy Vxpainm Bixm 30.05.2005. Ne 5. URL: http://zakon5.rada.gov.ua
/laws/show.

M. M. Onexcrox,

Kanoudam ginocopcorkux Hayk, OoyeHm,
Odoyenm xagedpu ¢inocogii ma nonimonoeii
JIvgigcbK020 Oepacasnozo yuisepcumemy
BHYMPIUWHIX CNPAs

®EHOMEH BIIMOBIIAJTBHOCTI TA CTAHOBJIEHHS
MPUHLAIIB CYYACHOTO KOHCTATYIIOHAJII3MY:
JIOCBI1 3APYBIKHOI ®1JIOCO®CHKO-ITPABOBOI TYMKH
HA ITOYATKY XXI CTOJITTS

CyudacHi 3apy0ixHi (iocodn MPUAINIIOT, YUMAIIO yBard IMH-
TaHHSAM BiJIOBIIAJIBHOCTI. 3BUYANHO, IO y paMKax TUCKYpCy Ha-
BKOJIO MTUTaHHS NP0 KOHLENTyalbHE 1i OaueHHs, CBOIO YBary BOHH
MEPEeBAXXHO AKLEHTYIOTh HA MOPAJIbHO-ETUYHIN CTOPOHI, OMHHAIOUYH
CyTO TpaBoBe OadeHHs MpoOIeMu, BBAXKAIOUH, 0 MOPATbHI aCIIeKTH
JIAI0Th MOXKJIUBICTH Kpallle OI[IHUTH CTaH JIFOJIChKOI €K3UCTEHINT Ta
MpOaHaTi3yBaTH OCOOJIMBOCTI MOJANBIIOTO ii PO3BHTKY B yMOBaX
3MiH y Cy4yacHOMY CcycHinbeTBi. Oco0nmBe Miciie 3aiiMar0Th MTUTaHHS
BU3HAYEHHsI MapaMeTpiB Ta MEX BiAMOBIJATLHOCTI SK Ba)KIMBOTO
couianbHOrO (peHoMeHy. Y 1BOMY pakypci po3riisiayBaHi Hamu Qi-
710cO()CHKO-TIPABOBI JIOCHIHKEHHS MOXYTh CHPHUATH KpalIoMy YCBi-
JOMJIGHHIO TOTO Ba)KJIMBOTO TPUHIMIY KOHCTUTYIIOHANI3MY, IO
BHU3HAYAE 3MICT B3aEMHOT BIIMOBIJAIbHOCTI 0COOU Ta JIEPIKaBU.
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Tak, HanpukiIam, OMH i3 BEIy4YuX OPUTAHCHKUX CICIIaJIiCTiB
3 ¢inocodii BiamosinaneHocTi ["appet Binbsimc i3 JlaHKacTepchkoro
YHIBEPCUTETY 3BEpTa€ yBary Ha Te, IO JUIS JFOJAWHU BiATIOBiTab-
HICTB iCHY€E AK y ¢opMi 31i0HOCTI, TaK i TOOPOUYUHHOCTI, IPUIOMY
BUSIBIISIE KpUTEPii, 32 IKUMHU ocoba HaOyBae NTOOPOYMHHOI BiIMOBi-
JabHOCTI, aKIEHTYIOUH yBary Ha il 34aTHOCTI BHSBIIATH iHIIIaTHB-
HICTB, 3ICHIOBATH CBOi OCOOMCTI PillIeHHS, YCBIJOMITFOBATH CBOI il
Ta MMOMWJIKH, BIJMOBIaTH Ha 0araTOYMCIICHHI HOPMAaTHBHI BUMOTH,
110 (hOpMYIOThCsI cotliymoM [ 1, pp. 459, 469].

Cporo kimacuikamiro BiAMOBINAIBHOCTI TpomoHye 1 Mapk
Ounepbe, dpanmy3pkuii ¢inocod, npodecop Ilapuspkoro yHiBepcH-
TeTy Ta JIOHIOHCBHKOI IIKOJIM €KOHOMIKM Ta TMOJITUYHUX HayK. BiH
30KpeMa BUALIAE KOHTPOIbOBaHy (responsibilitybycontrol), siky Ha-
OyBae 0coba 32 YMOBH CBOT'O TIOBHOTO KOHTPOITIO 3a 1i po3Mipom, i B
IBOMY BHIIAAKY BiJMOBIAaJIbHICTh Ta ii CTYMiHb BUCTYNAIOTh HACII-
KOM 1HIUBiyaJbHOrO KOHTPOJIIO Ta HE BU3HAYAIOTHCS CYCIiJIbCTBOM
¥ JKOAHUM 1HITUM 00’€KTOM; a TaKoX JerneroBaHy (responsibility-
bydelegation),3a yMOB $KOi CyCHiJIbCTBO BHUpILly€ HE BHUTpadaTH
XKOJHHX 3aco0iB aist HAaOyTTA ii iHAuBinOM. Lle He o3Havae, 1o cyc-
MiJbHA CHIBYyYacTh CYNEpPEeunTh NaHii BiAMOBIAAIBFHOCTI, a JIUIIE Te,
10 ii BCTAaHOBJICHHA 3IIHCHIOETHCS 32 YMOB KOJIM 1HJVIBI/ MTOKITaaa-
€THCSl HA BJIACHI MOXKIIMBOCTI JUIsl AOCSITHEHHSI KPaLIOTro pe3yibTaTy
CBOE€1 mistmpHOCTI. J{eneroBana BiAMOBINANBHICTE MOXKEe OyTH HajaHa
IIJTKOM HE3aJeKHO BiJl (PaKTUIHOTO PIBHSA KOHTPOJIO 31 CTOPOHH
inguBiga [2, 684].

[epmi cnpobu BXUTTS  HiIOCOPCHKO-NPABOBOTO TEPMiHY
«BIMTOBIAATBHICTEY Y HOTO KOHKPETHOMY 3HAaY€HHI MPUIAIAl0Th Ha
kigenp XVIII cT., komu y IliBHiuHI!T AMepHIli po3ropHyIach IUCKY-
Cisl HAaBKOJIO TPOOJIEM MpPeACTaBHUIBKOI (pOpMHU MpaBIiHHSA SIK Bif-
MOBIAANTFHOI TIEpe]] JIFOJbMH, a BIepIile HOoro Oysio BXKHUTO Tija dac
obroBopennst koHcTuTyIii CILIA (1787 p.) Ta y poOoTax aHTIiiCh-
Koro mnomituyHoro muciutens Enmynna Bypka (1796 p.). 3romom
JIxon Crroapn Mise y cepenuni XIX CT. BKUBA€ MOHATTS BiJIIOBI-
JATBHICTH TI0 BiAHOIICHHIO 0 NMPUHITUIIB MPEACTaBHUIIBKOT (GOpMH
npasiinas. Jlume Hanpukinmi XIX cr. HiMenpkuid ¢inocod Maxc
Bebep, 3Beprarounch OO TPaKTyBaHHS JAHOTO TOHSTTS, BHPOOISE
CBOIO KOHIIETIIIIF0 €THKW BiJIMOBiAaIBHOCTI, 3BEPTAIOYM YBary Ha
MOpAJBbHY CTOPOHY ITOCTaBICHOT TPOOIIEMH.
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CyuacHi 3apy0ixkHi pitocohu NpUALISIOT, YUMAJIO YBard IMu-
TaHHSAM BiJIIOBIIAJIBHOCTI. 3BUYANHO, IO y paMKax TUCKYpCy Ha-
BKOJIO TIMTAaHHS MPO KOHIIETITyanbHe ii OaueHHs, CBOIO yBary BOHH
MePEeBAYKHO AKIEHTYIOTh Ha MOPAIbHO-ETHYHIH CTOPOHI, OMHHAIOYN
CYTO TIpaBOBe Oa4eHHs MPOOJIEeMH, BBAXKAIOUH, 1110 MOPaJIbHI aCIEKTH
JIAI0Th MOXKJIUBICTh Kpallle OI[IHUTH CTaH JIFOJIChKOI €K3UCTEHINT Ta
MIpoaHai3yBaTH OCOOIMBOCTI IMMOAANBIIOTO i1 pO3BUTKY B YMOBaX 3MiH
y Cy4acHOMY CyCIiibCTBI. Tak, HaNPUKIIaJl, OHMH i3 BEyYnX OpUTaH-
CBhKHX cremiaticTiB 3 ¢inocodii BiamosigamsHocTi ['apper BinbsaMmc i3
JlaHKacTepCHKOTO YHIBEPCHUTETY 3BEPTA€ yBary Ha Te, IO IS JIFOIMHU
BiJIMIOBIAABHICTE iICHYE SIK Y (opMi 3M10HOCTI, Tak i JOOPOYMHHOCTI,
NPUYOMY BUSIBIISIE KpUTEpii, 3a SIKUMU ocoba HabyBae NOOPOUMHHOL
BiJIIIOBIAaIbHOCTI, aKIIEHTYIOUH YBary Ha il 34aTHOCTI BUSIBIISITH iHIITi-
ATHBHICTb, 3A1MCHIOBATH CBOI OCOOMCTI PillIeHHs, YCBIIOMITIOBATH CBOI
JIiT Ta TOMUJIKH, BiJINIOBIZaTH HAa 0AraTOYUCIICHHI HOPMAaTUBHI BUMOTH,
10 popMyroThes coriymom [1, 459, 469].

Coro kimacuikamiro BiAMOBITAIBHOCTI TpoOmoHye i Mapk
diepbe, dpaniy3pkuii ¢inocod, npodecop [lapuspkoro yHiBepcu-
Tery Ta JIOHIOHCHKOI IIKOJIM €KOHOMIKM Ta TOJITHYHHX HaykK. Ha
Haly IyMKY, JUIS PO3TJIAYBaHUX HAaMH HPOOJIEM Cy4acHOTO KOH-
CTUTYIIIOHATI3MY BapTO 3BEPHYTH YBary Ha T. 3B «/IEJIETOBaHY» Bij-
noBinanbHICTh (responsibilitybydelegation). JlocnmigHuk BBaxkae, 110
3a yMOB 1i (YHKIIOHYBaHHS CYCIIHCTBO BHPINIIy€ HE BUTpayaTH
KOTHUX 3aco0iB anmsg HaOyTTs i KOHKpeTHHM iHAuBimoMm. lle He
O3HaYae, M0 CYCIIbHA CHiBY4acTh CYNEPEUYHTh NaHIi BiAMOBiAaIb-
HOCTI, a JIMIIIE T€, 10 11 BCTAHOBJICHHS 3/IIMCHIOETHCS 32 YMOB KOJIH
1HAMBIJ MTOKJIAAETHCSA HA BIACHI MOXKJIMBOCTI AJISI IOCATHEHHS Kpa-
IIOTO Pe3yNbTaTy CBO€I MisILHOCTI. JleneroBaHa BiAMOBiAambHICTH
MOKe OyTH HaJaHa MiJIKOM HE3aJleXHO BiJ ()aKTHYHOTO PiBHS KOHT-
POITIO 31 CTOPOHU iHAMBINA [2, 684].

Po3pob6nsie gani mpobmemu i Hikons Bincenr, sixka y cdop-
MYJIbOBAaHHWX Ha CTOpPIHKaxX KOJEKTHUBHOI mpami «3a MeXaMu CBO-
O0igHOI BOJNI Ta NETepMiHI3MY» BHCHOBKAaX CTOCOBHO OCHOBHHX
KOHIICTI[i BiJIMOBITAJIBHOCTI BOHA aKI[EHTYE YBary Ha pPOJbOBIH
(role), mo ¢ikcye HEOOXiAHICTH MOWIYKY MPABUIBHOTO IIJISAXY J0
BpPIBHOBa)KEHHS IIIJIOTO PALY CyNEepEewINBUX BUMOT, IO MOB’sA3aHi
31 3MIMCHEHHSM Pi3HUX BHUIB MOBEMIHKOBOI MiSJIBHOCTI Y paMKax
BUKOHAHHS JIIOJWHOIO Ta TPOMAISTHHHOM 3000B’S3aJbHUX BUMOT
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npaBmsl xopomoro ToHy. He omunae BiHceHT i 3000B’s3a/bHOI
(liability) BiamoBigampHOCTI, siKka (hikcye yMoBH HaOyTTsI 0CO0O0IO
BiATOBIaTHHOCTI, Ta BHU3HAYA€E Te, SIKUM YHHOM MOBHWHHA OyTH
MOTPaKTOBaHa 0co0a B yMOBaX HaBEJEHHS HAJICKHOTO MOPSAKY
[3, 96-98].

OfHMM i3 UEHTPaJIbHHUX TOJOXEHb AaHATi30BaHOTO JIOCIi-
JoKeHHS BIHCEHT € TBep/UKEHHS, BUHECEHE Y 3aroJIOBOK OJHIi€i 3
foro yactuH — «BiAMmoBigambHICTh 3aCHOBYETHCS Ha 3TIOHOCTSIX».
Bona migkpeciioe, 10, OCKIIBKH TICHXOJOTiYHI YMOBH (DYHKITIOHY-
BaHHsI JIIOJJMHU BIUIMBAIOTh HA CTaH i pO3yMOBHX 37i0HOCTEH, KOTpi
HEOOXI1/IHI JUIsl HOPMAJIbHOT MOPAJIbHO-ETUYHOT JiSUTBHOCTI, OCTUIBKH
caMe BOHH, a HE IMCUXIYHI PO3JTagul AETEPMiHYIOTh MPOIeC BUHHK-
HeHHs, HaOyTTs Ta peaizamii BiJNOBIJATBHOCTI Cy0 €KTOM SIK ele-
MEHTa HOTO MOPAITLHOCTI.

[o-mepmre, s geTepMiHaIisg CTOCYEThCS OyIb-KOTO, XTO HECe
BIJIMOBITaBHICTD 3a CBOT JIii Ta iX pe3yJbTaTH, HE3aJIE)KHO BiJl TOTO,
SIKMMU CTIPOMOKHOCTSIMHA BOHH (PaKTHYHO BOJIOAIIOTH, & TAKOX MOXKE
BUHUKATH, SKIIIO 0Co0a HeCe BIAMOBIAAIBHICTh 32 BIICYTHICTh Yy Hei
naHux 3ai0HocTed. I, mo-mpyre, OmiHKa CTaHy BiAOBITAIBHOCTI
0CcO0M 3aJIeKUTh 1HOI 1 BiJl TOr0, SKUMH 3410HOCTSIMU BOHA BOJIOJIE,
MIPHYOMY 3aJIE)KHO BiJl KOHKPETHHX OOCTaBUH iX 3MICT MOXeE 3MiHIO-
BaTHCh. «X04a MPaBo THIIOBO JOMYCKAE, M0 JIOAM 3MYIIEH] Aocsra-
TH BH3HAYCHOI MEXi CBOET pallioHATLHOCTI, TIepIl Hi>K BOHH OYAYTb
M0 TPAaKTOBaHI K BiINOBiIaNbHI 0cO0M, — 3a3Hauae H. BinceHrt, —
OJTHAY€ OCTaHHI JOCITIDKEHHS CTBEPIKYIOTh, IO PaIliOHANBHICTH HE
MO’KE€ BBa)KaTHCh €IMHO MOXKJIMBOIO 3M10HICTIO JIFOJWHH, BOJIOIIHHS
SIKOFO TIEPETBOPIOE 11 Y BiJIMOBINaIbHY Y MOPaIbHOMY BiTHOIIIEHHI Ta
JisUTbHY 0cOOUCTICTBY [4, 202].

OnuH 13 cyyacHUX JOCHIAHUKIB (hiocopchbkux mpodiaem ¢o-
pMyBaHHS Ta (YHKIIOHYBaHHS BiJIOBIAaJbHOCTI OCOOMCTOCTI MPO-
¢ecop IlpiacToncrkoro yHiBepcutety @. Ilerti ¢popmymtoe ocHOBHI
Te3W CBOEI Teopii BIANOBITAIBHOCTI, SKi 3BOAWTH HANPUKIHIN JI0
HACTYITHUX TOJIOKEHB!

a) HaOyTTs1 0c000I0 BiINOBIAANBHOCTI 3a MOCH HE MOKE OJHO-
YacHO OyTH BHUSBOM 11 BiJIMIOBIAJILHOCTI 32 PaHillle BYMHEHI JIii;

0) HaOyBalO4YM BiINOBIJATBHOCTI, 0co0a cTae MiA3BITHOIO,
ineaTu(ikye cede sK Taka, OO0 BOJOMAIE IMEBHUMH MOMJIHBOCTSIMH,
MpH [bOMY 11 MA3BITHICTH HE 3aJEKUTH BiJ THX (HaKTOpiB, HA Iif-
CTaBl SIKMX BOHA Ha0yBa€ BiAMOBIJATBHOCTI 3a CKOEHI [ii;
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B) TipoIiec HAOyTTS 0COOOI0 BiJIIIOBIAIBHOCTI JJOKOPIHHO Bij-
pi3HAETHCS BiJl caMoro (akTy YCBIJOMIIEHHs Hero cebe BiAmoBigaib-
HoIO [5, 173].

Po3kpuTTst 1aHO1 KOHIIEMIIIT 3BOJAUTHCS 10 KOHCTATallii HasB-
HOCTI HEOOXITHHX YMOB HaOyTTs 0co06or0 BimmoBimanpHOCTI. [lo-
mepie, CiJl 3AiMCHIOBAaTH MOpPaibHO 3HauuMuii BuOip. [lo-mpyre,
MOTPIOHO BUSIBUTH TiJCTaBYy CBO€l BiamoBimanbHOCTI. I, mo-Tpere,
3MIACHIOIOYH CBil BHOIp, CIiJ KEPYBATHCh BIIACHOIO BOJICIO Ta CaMO-
BrnagaHHsaM [5, 174]. TyT 3 ycieto OYeBHIHICTIO MPOSIBISETHCS CIPO-
0a akIEHTyBaTW yBary Ha MOpajJbHUX (pakTopax (yHKIIOHYBaHHS
ocobw, 11 BHYTPIITHFOMY BH3HAHHI MPIOPUTETHOCTI MEBHUX MOPAITh-
HO-€TUYHUX [IHHOCTEH TpH 3/1iICHEHH] CBOIX TIOCTYTIKIB.

Jo BumeBukiaageHux (HuI0COPCHKO-NPABOBUX KOHIICTIIIH
BIAMOBiATbHOCTI 3apyOixHUX ¢inocodiB KiHII XX — MOYATKY
XXI cTomiTTd HE MOXHa HE NONYYHUTH 1 cHenudigHOi MO3UIii
Aptypa Pimmreiina. Bimomuii cBoiMu po6otamu Ha dinocodcbko-
MpaBOBYy TEMAaTHKYy, OAHMH i3 MPOBIAHMX MOJITHYHHX (Qimocodi
Cyd4acHOCTI, MpoAOBKyBad Tpanumiii xxona Ponza, BiH cXuiabHUN
BUAUISITH Taki Pi3HOBUAM BiJITOBIMAIBHOCTI, SIK CYCITUIBHY Ta iH-
JIUBiTyallbHY, IPUIOMY OCTaHHIO CTaBUTH Y 3aJE€KHICTH BiJl COIIi-
aJTBHO-TIONITHYHUX (AKTOPIB, 3BOJSYN JaHUI Tpoliec 10 HaOyTTA
cBOOOAM NIOMWHH y paMKax YiTKO BU3HAYEHOI'O CYCILJIBCTBA
[6, 119-120].

1. Williams, Garrath. Responsibility as a Virtue. Ethical Theory and
Moral Practice, 2008, Ne 11, pp. 455-470.

2. Fleurbaey Marc. Equalityandresponsibility. European economic re-
view, 39 (1995), p. 683-689.

3. Vincent Nicole. A Structured Taxonomy of Responsibility Concepts.
Beyond Free Will and Determinism. Series: Library of Ethics and Applied
Philosophy, Vol. 27.Vincent, Nicole A.; Poel, Ibo van de; Hoven, Jeroen
van den (Eds.) Ist Edition., 2011, p. 95-116.

4. VincentNicole. Responsibility, Dysfunctionand Capacity. Neuroeth-
ics, 2008, 1, pp.199-204.

5. Pettit Philip. Responsibility Incorporated. // Ethics 117 (January
2007). pp. 171-201.

6. Ripstein Arthur. The division of responsibility and the law of tort.
Fordham Law Review, 2004. Vol. 72. pp. 101-132.
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C. @. Opnos,

Kanoudam pinocopcorkux HayK, OoyeHm,
Odoyenm xagedpu ¢inocogii ma nonimonoeii
JIvgigcbK020 Oepacasnozo yuisepcumemy
BHYMPIWHIX CNPAs

JEPKABOTBOPUI ITPOLECHU B MEKAX BIJIHOIIEHHSA
«JIIOAUHA-CYCIHIIBCTBO-AEP)KABA»

BinHoIeHHS «It0JIMHA — CYCIUILCTBOY» TICHO IOB’SI3aHE 3 Ka-
TErOpi€r0 MPaKTHUKH, SIKa HAIIOBHIOE HOTO COIIaTbHAM 3MiCTOM, TpH-
4OMy MpPAKTHKa BHCTYHA€ CIIOCOOOM OYTTS BHKIIOYHO JIFOJMHH,
OCKIUTBKM MICTUTh 9yTTEBO-IPEAMETHY CIPSIMOBAHICTb. Y CYCILJIbC-
TBI JIIOJIMHA, MalOYH CHpPaBYy 3 MaTepialbHUMH MPeIMETaMH, BTUTIOE
B HBOTO JTyXOBHICTh, TOMY MOPAJBHICTh, JYXOBHICTh, BUXOBAHICThH
JOJIEH € BiOOpaKEeHHSIM PIiBHS IUBLII30BAaHOCTI M JIOCKOHATIOCTI
Oyab-IKOr0 CyCHiibcTBa. BojgHOYac i JOCSTHEHHS MOCTaBICHOI
METH B CYCIIBCTBi, Y TPOIIECi MPAKTUIHOI AisIIBHOCTI, JIFOJIMHA HE
JIUIIIE 3MIHIOE IPUPOIHY W COIlialibHY MIACHICTD, a i KOpEerye BIacHy
nporpaMy Aiid 3riIHO 3 BUMOraMH NPAaBOBHX HOpM. 3MiHIOBaTH Ha-
BKOJIMIIHIN CBIT Yepe3 MpaKTUYHY AiSUIbHICTh JIOJMHI J03BOJSIOTH
CBIZIOMICTB, 3[JATHICT TepeadadaTy, MPOTHO3YBATH, MPOTPAMyBaTH,
1 OI[IHFOBATH KiHIIEBI pe3yNbTaTH, KOPEryBaTH CBOI JIii TOmo. 3pem-
TOYO, JIIOJTUHA 3MIHIOE CBIT y TPbOX BHMipax: 1) MaTepiaibHO; 2) Ha
MEBHOMY KOHKPETHO-iICTOPUYHOMY €Talli PO3BHUTKY CYCIILIILCTBA Ta
3a JOMOMOTOI0 1 B MeXax BIAMOBIAHUX CYCIUTBHUX BiJHOCHH;
3) cBigomo [1, c. 187-188]. Xoua mpakTuka — Ii¢ HE JIMIIEC CIIOCIO
CyCIIBHOTO OYTTS JIOAWHH, a ¥ cnenudidHa dopma i camocTBep-
JDKEHHS Y CBITI, MaTepianbHa, YyTTEBO-TIPEIMETHA, MJIECTIPSIMOBaHA
JiSUTBHICTD JIIOJWHM, SIKA CTIOHYKa€ JI0 OCBOEHHS Ta IEPETBOPEHHS
MPUPOJIHUX 1 COIIANIbHUX 00’ €KTIB, OTXKE, € TIEHO PYIIIHHOI CHIIOH,
10 3YMOBIIIOE PO3BUTOK JIFOJICBKOTO CYCHIIBCTBA, IMI3HAHHS I[HOTO
CYCHIJILCTBA 1 IPUPOJIH.

Sk uyTtTeBO-TIpeMeTHA PopMa OYyTTH, MiSUIBHICTH — 1€ CIIEIH-
(iyaMi croci0 CTaBJeHHS IIOAWHW IO CBITY 1 CBOTO ICHYBaHHS Y
HBbOMY. SIKIIIO TIPAaKTHKA PO3IIISIAETHCS Yepe3 MpU3My Mporecy nepe-
TBOPEHHS MPHUPOJIH Bi/MOBIIHO /IO MOTPEO Ta IHTEPECIB JFOAUHH, TOJI1
BOHA TIOCTAE SIK TIPalls, 10 B )KUTTI JIIOJUHH BiJliTpac OIHy 3 HalBaX-
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JMBILIMX POJICH: He JuIIe SK 3aci0, 110 3a0e3neuye iCHyBaHHS Ta KUT-
TENISUTBHICTD, ale W K Croci0 Mi3HaHHA Ta MepPeTBOPEHHS HABKOJIHUIII-
HBOTO CBITY, YMOBa PO3BUTKY OCOOMCTOCTI, METa, IOTpeda i CeHC KUT-
Ts1. JIromHa noTparyise y CyLIJIbHE OTOYEHHSI peYaMH Ta 3HAKaMH — IIPO-
JYKTaMH JisUTbHOCTI iHIIMX Jrozeit. [i 6yTTs BUABIAETbCA CYUITBHO
OIOCEPENIKOBaHNM, ajle caMe TOMY — CYHUIBHUM CIIBOYTTSIM 3 iHILH-
mu. BrnacHe OesnepeyHHM TBOPIIEM, BIIACHUKOM 1 PO3IOPSTHUKOM
yCixX 1HUX iCHyr0ounX (opM i crocoOiB onocepeKyBaHHsl, a0COIFOTHIM
MOCEPETHUKOM MK yCiMa JIIOJbMU € — CYCIUIBCTBO, SIKE HAJIAE CMUC-
JIOBOMY PO3TOPTAHHIO JFOJICEKOTO OYyTTS TMEBHHUM MOPSAOK 1 3a0e3re-
qye Tepexi Bix iHAuBigyansHOro OyTTS /10 CHiBOYTTS. 3pemroro, Ha
piBHI perymduii cy0 €KTHO-CYO’€KTHHX, Cy0O’€KTHO-00’€KTHHX 1
00’€KTHO-00 €KTHHX B3a€MO3B’SI3KIB y TPOIIECi TPYAOBOI MisTTBHOCTI
JIOZMHY B CYCITUTBCTBI BUKOPUCTOBYETHCS TIPABO.

3arasnom, npobiema BiIHOUICHHS «JTIOAWHA — CYCHUTLCTBO» He-
MHHYY€E PO3TIISIAETHCS KPi3h NPU3MY TpiaJy BiTHOCHH «OCOOHCTICTb —
CYCHITBCTBO — JepkaBay. Jlep»aBa 1 CyCHIBCTBO BiIHOCHO CaMo-
CTiliHi, sIK 1 TXHI B3a€EMOBITHOCUHUA MOXYTh (DOPMYBATUCS TIO-PIZHOMY.
Skuio mepkaBa He MOBHICTIO BUKOHYE cBOI (DYHKIIT, TO CYCHiJILCTBO,
fioro opmaieHi 1 HepopManbHi OopraHizamii MOXKYTh B3ATH Ha cebe ix
JaCTKOBE BHKOHAHHS (HAIIPUKIIAJl, B OXOPOHI IPOMAJCHKOTO IMOPSI-
Ky). SIKio gepraBa irHoOpye iHTepecH JIIoAeH, TO CYCIiIBCTBO BiJKpH-
TOFO, 200 K TPUXOBAHOIO (HOPMOIO MTPOTHUCTOITh JAEPrKaBi (HAIIPUKIA/L,
SIKIIIO TTIO/IATKOBHUH TATAp HEMOCHIBHUM, TO 3apo0iTHA IIIaTa 1 MmiampH-
€EMHUIIBKUI JTOXi]l XOBaloThca B TiHi). HopMolo ) MOXHa BH3HATH
CIIBIPAII0 OPTaHiB JIepKaBU 1 OpraHi3allifHUX CTPYKTYp CYCIHLIbCT-
Ba, IO JIFOTh BiAMOBiMHO y mpaBoBoMy moimi. Lle BimoOpaxkae mapr-
HEPCHKi BITHOCHHU MiX JEp>KaBOIO 1 CyCIITECTBOM.

[MomitnuHa cucrema mependavae BiJHOCUHHM BJIAIU 1 ITiJIITO-
PAAKYBaHHS, IPUMYCY 1 BUKOHAHHS, TE€TEPOHOMHI TpaBWia i pecyp-
cu 3a0e3nedyeHHs X NOTPUMaHHSA, a IIe, CBOEID YEproro, BHMArae
HasBHOCTI NPaBOBOi CHUCTEMH, PO3MOALTY TpaB i OOOB’SI3KIB MiX
rpoMajisHaMu Ta JIEpPKaBoro. Binrak BUHMKAE HEOOXIJHICTH BHPpI-
IIeHHS IPoOJIeM CITiBBiTHOMIEHHS PIBHOCTI 1 HEPIBHOCTI, 1HAMBITya-
JBHUX 1 KOJEKTHBHUX NPaB, MPUPOAHOTO i IIO3UTHBHOTO TpaBa, MO-
pPABHUX 1 TPAaBOBUX HOPM TOIIO.

OTxe XK, XapakTep B3a€MOBIIHOCHH JIepXKaBU W JIOAWHUA €
HaWBaXIIMBIIINM MMOKAa3HUKOM CTaHy CyCIIUJILCTBA B ILIOMY, IIJIEH i
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MEPCHEeKTHB HOro pO3BUTKY. HEMOXIHMBO 3p03yMITH CydacHe CycIi-
JBCTBO 1 CydacHy JIFOAWHY O€3 BHBYCHHS PI3HOMAHITHUX BiIHOCHH
MIDX JIFOJIMHOIO 1 JIEPKaBO0. YCe K TaKd, OCOOUCTICTD — 1€ iHIUBI-
IyajbHO BH3HAUEHA CYKYITHICTH COIIaJIbHO 3HAYYIINX BIACTUBOCTEH
JIFOJTUHM, 10 BUSBIISIFOTHCS Y MDDKOCOOMCTICHUX BigHOCHHAX. [ToHAT-
TS OCOOMCTOCTI, OCOOMCTICHI XapaKTEPUCTHKH OKPEMOi IOAUHU
OpTaHivHO ITOB’sI3aHi 3 CYCIIILCTBOM 1 HOro ocoOmmuBocTsIMH. CBOEIO
YEeprow, CYCHUILCTBO — II€ iICTOPUYHO C(HOpPMOBaHA CHCTEMa MiX-
0COOMCTICHUX BIIHOCHH, pe3yJbTaT B3aeMOJIl JroJiell y mporeci ix
cycriabHOro 0yTTs. CycHmiIbCTBO 1 OCOOUCTICTh — B3a€EMO3YMOBITIO-
BaJIbHI ABWIIA, IO iICHYIOTH JIMIIE B HEPO3pHUBHIiH exHOCTI. CycCmib-
Ha iIGHTUYHICTh OCOOMCTOCTI 3yMOBIIeHa Ta 00yMOBIIEHA HE JHIIE 11
BIIACHOIO aKTHBHICTIO, 3MIOHOCTSAMH i, THM OinbIne, He (QI3UYHOIO i
JIYXOBHOIO TIPHHAJIEKHICTIO HOCISI OCOOMCTICHUX BJIACTUBOCTEH [0
JIIOJIChKOr0 poay. Kirto4yoBi mapameTpu i 3acajid 1bOTO MOJIOKEHHS
3aJaHi 1 BiATBOPIOIOTHCSI ICTOPUYHO KOHKPETHUM, iICTOPHYHO HETO-
BTOPHHUM CYCHUIBHHM OpraHi3MOM B IIUJIOMY, IO MiCTHTh B cOOi
BIUTMB 1 pOJIb BCIX CYCHUIbHHMX SIBUIN i aTpuOyTiB. o umcna Takux
0Ee3yMOBHHMX peaiii CYCHUIbCTBA HAJCKaTh 1 JIEPIKABHO-IIPABOBI
sBHIIA. SIK HACHIiZOK, — HA AYMKY JESKUX BUCHUX, — (DaKTUUIHA i/1eH-
TAYHICTP JIFOJUHY, MacIITal ii cBOOOIM BUPaXKAIOTHCS, TIEPIII 32 BCE,
B MaTepiaJIbHUX 1 JYXOBHUX MOXKIIUBOCTSX Ta 000B’s13KaX, KiJIbKICTb,
SIKICTh 1 M€XI1 SKHX CTaHOBIATH 3MICTOBHY XapaKTEPUCTHKY iJ€HTH-
YHOCTI KOHKPETHOI 0coOHMCTOCTi. MOXKIMBOCTI Ta 0OOB’SI3KH TpaK-
TUYHO (OPMYIOTBCS Y JIIOJMHU JIMIIE SIK PE3yJIbTaT CKIAIHOI B3ae-
MOJIii KOHKPETHHX JIFOJICH, CYCIIbCcTBa Ta jaepkaBu. CaMe 1uM 3y-
MOBJIEHI CepHO03HI BiIMIHHOCTI B MTPaBOBOMY, MaTepialbHOMY, COIli-
QTbHOMY BHMIpax iIEHTHYHOCTI MiXKOCOOWCTICHHX CTOCYHKIB [2,
c. 167-168].

BesymoBHO, 115 TTpaBOBO1 [iepKaBU XapaKTepHi He Juie 0e3-
YMOBHHH 3B’A30K YCiX COIialbHUX Cy0 €KTIB, — 1 AepKaBa, 3aKOHH, a
i igeiiHe, 3aKOHOAaBYE Ta OpraHi3aliliHe BU3HAHHS JIEPKaBOIO He-
MOPYIIHOCTI OCHOBHHX TIpaB i CBOOOJ JIIOAMHH, BEPXOBEHCTBA MpaBa
y pemri pemt. HacTymHOIO MiCYMKOBOIO T€30I0 XOUETHCS JJOBECTH,
10 MEXeI0 MPaBOBOi JEPKaBHOCTI € BCTAHOBIICHHS 1 CyBOpe AOTpH-
MaHHs MPUHIIMITY B3aEMHOI BiJOBIJAJILHOCTI JCpKaBH 1 TpoMaisi-
HuHA. el mpuHIMO NPOSIBISETHCS, MEPII 3a BCE, Y BCTAHOBICHHI
JIEPXKaBOKD 3aKOHOJAaBUMX OOMEXEHbh CBOEI aKTHBHOCTI IO BiTHO-
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IICHHIO JI0 TPOMAJISIH 1 CYCIIUIBCTRA, IO CTOCYEThCS MPUHHATTI Jep-
KaBOI0 KOHKPETHUX 3000B’S3aHb, CIPSMOBAaHMX Ha 3a0e3ledeHHs
iHTEepeciB rpOMaisiH, Y HasBHOCTI pealbHHUX 3aXO0JIiB BiAMOBIIAIEHO-
CTI mocafoBuX oci0 nepkaBU 3a HEBHUKOHAHHS OOOB’S3KIB Iepen
CYCHIJIBCTBOM 1 JIFOJIMHOW. AJie W cBOOO/A JIOJUHA B TAKOTO POIY
JepKaBi, 3a JKOTHUX 0OCTaBHH He € aOCOMIOTHUM (PEHOMEHOM, 3Ba-
YKAIOYH, BCE TaKH, Ha 11 0OMEXKEHICTh, a TO ¥ PeryIroBaHHs, TIPaBOM,
K 1 iHTepecaMu, IpaBaMu Ta CBOOOAaMH iHIIKUX OCi0.

1. ®inocodis: Haru. nocionuk / 3a pen. 1. @. Hagoneroro. K.: Bikap,
2001. 457 c.

2. Teopwms rocymapcTBa u npaBa: yueOHuk / mox pen. M. H. Mapduenko.
M.: 3epuaio, 2004. 785 c.

H. A. Omuak,

KanHouoam iopuoutHUX Hayx,

doyenm kagheopu
AOMIHICMPAMUBHO-NPABOBUX OUCYUNJITH
gaxyrememy Ne 6

Jbgiecbk020 Oepaicagnoeo yrigepcumeny
8HYMPIWHIX CNPAs

BHECEHHS 3MIH IO KOHCTUTYIIII YKPATHH
Y KOHTEKCTI CYJIOBOI PE®@OPMU:
MPOBJIEMH TA NEPCINIEKTUBU CTBOPEHHS
CIELJAJII3OBAHUX CYIIB.

BULIUIA AHTUKOPYIILIMHUM CY ]

Koucrurytis Ykpaiau nependayae, 1110 BiJIOBIIHO JI0 3aKOHY
MOXKYTh JiSITH BHII CIeIiali3oBaHi Cyau. SIk HAacJIiIOK HOBOBBEICH-
HSIM y CHCTEMI CyJIOYCTPOIO CTall0 CTBOPEHHS JBOX BUIIMX CIIEIialli-
30BaHUX CYAIB — BUIIOro Cy/y 3 MUTaHb IHTEIEKTYaIbHOT BIACHOCTI
Ta Bumoro aHTUKOpPYNIIMHOTO cyny, SKi pO3TISLIATHMYTh OKpeMi
KaTeropii crpas sIK CyJ¥ IMepIIoi iHCTaHIIi1.

Inest cTBOpeHHs crieliali3oBaHUX AHTHUKOPYIIIHHUX CYIiB €
Ha/I3BHYAIHO Ba)KJIMBOIO Ta BxKe 0araTo poKiB MPAKTUKYETHCS B PAAL
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KpaiH. Y BUNAJIKy 3HA4YHOI KOPYMIIOBAHOCTI Ta 3aJIS)KHOCTI CyIiB
BiJI MOJIITUYHOI 1/1€0JIOTii, YTBOPEHHS TaKOTO CYJOBOTO OpraHy Jo-
3BOJISIE 3ACTOCYBATH OUTHIT ePeKTHUBHI MPOIEAYPH BiIOOpY Ta cop-
MYBaTH IITAT HEYNEPEDKEHUX Ta HE3AJIEKHNUX CYIIIB.

SIKkmio BAaBaTHCA 10 MPAKTUKU Ta MiICTaB CTBOPEHHS aHTHKO-
PYNUIHHUX CyAiB B iHIIMX KpaiHax, TO, Hanmpukiaj, B CroBayuuHi
CHeIialli30BaHuil CyJ] yTBOPIOBABCS Yepe3 MOOOIBAHHS, IO 37I0YHH-
Hi oprasizamii 3MOXYTh IIAHTA)XyBaTW YW MiJKyIOBYBAaTH CY[IiB
3arajibHUX CYAiB; y IHmOHE31T — uepe3 3HauYHU PiBEHDb BILIMBY MOJIi-
TUYHHUX Ta Oi3HEC eNiT Ha Cy/AM 3arajibHOi FOPUCHAUKINI, a TAKOX BU-
COKHMI 3arajbHHi piBEHb KOPYMIIOBAHOCTI CYJOBOi CHCTEMH
[1, cT. 33].

Imes cTBOpeHHs Bumoro anTHKOpyHIiifHOTO Ccyay YKpaiHu
OOTPYHTOBYBaJach BPaXyBaHHSIM IO3UTHBHOTO JOCBITY €BPONEHCH-
KHX KpaiH i HaJaHHSIM 3MOTH IIBUJKO, SKICHO Ta ONEPaTHUBHO PO3-
DJISJIATH CIIPAaBH, BITHECEHI 710 IOPUCIUKIIIT I[LOTO CYIy.

Le#t cyn mae 3aiiicHIOBaTH TIPaBOCYS SIK CYJ TIEpIIoi iHCTa-
HIil y chpaBaX, BU3HAUEHHWX NPOLECYATbHUM 3aKOHOM, a TaKOX
BUBYATH 1 y3arajibHIOBaTH CY/IOBY MPaKTHKY Y BiAMOBITHMX KaTero-
pisix crpaB. PimreHHs Buimoro aHTHKOPYMIIHOTO Cyy y amesiin-
HOMY TIOPSIIKY OyIyTh ocKapxyBatucs no KacariiftHoro KpuMiHab-
HOTro cyny BepxoBHoro cyny Ykpainu.

JJ11 TOBHOIIIHHOTO (PYHKIIIOHYBaHHSI BUIIOTO aHTHKOPYTIIiii-
HOTO CyIy Mae OyTH 3aKOHO/JaBUO 3aKpIIUICHUH TMOPSIIOK 1000py
CYAJiB, 8 TAKOX MOBHOBaXCHHS JAHOTO CY/AY, BPaXOBYIOUH IEpII 32
Bce nosokeHHs Koncrurymii Yxpainu.

Tak sk OCHOBHHM KpHTEpieM IpH BigOopi kKaHAMIaTiB 10 Bu-
IOT0 aHTHKOPYHIIHHOTO CyAy TOBHHHA CTaTH iX HE3aIeXHICTh Ta
HEeyINepeIKeHICTh, TO TIOPSIJ0K OOpaHHs Ta MPU3HAYCHHS CY/IiB Mae
MaKCHMaJIbHO 3a0e3MedyBaTH IIi YMOBH, a TAKOXK CHPHUSITH MaKCUMa-
JIFHO BUCOKIHM CyCIINIbHIN JOBipi IO MPOIIECY YTBOPEHHS Ta MOJallb-
01 JiSUTBHOCTI Takoro cymy. 3 MeToro 3a0e3ledeHHsI caMe TaKoro
nporecy (opMyBaHHS aHTUKOPYII[IMHOTO Cyay Ta 30epeeHHs
MIPUHIINITY HE3aJEeKHOCTI TiJIOK BIIaaH, 3alydeHHS OyAb-AKOi 3 HUX
710 oprasizatii mpouecy 1000py Cy/IiB BUTIISIa€ HENPUIHHATHIM.

Oxpim ToTO, BapTO Oyj0 O BpaxyBaTH JOCBiJ €BPONEHCHKHX
KpaiH, Ta 3 METOI0 MaKCHMaJIbHOTO 3a0e3MeueHHs epeBipKu J00po-
YeCHOCTI cyamiB, it (opmyBaHHS Bumoro AHTHKOPYMIIHHOTO
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CyIy HEOOXiJHO mepeAdaynTh MEXaHI3M 3aJy4eHHS JI0 MpPOIEeCy
(hopMyBaHHS aHOTO CyJy €KCIEpTiB 3 MIXKHAPOJHUM JOCBIIOM Ta
PEKOMEHIAIIAMH, SKAX HAIITUTH TPABOM BHUPIMIAIEHOTO TOJIOCY.
Amke ydacTh 0ocib B mporieci BizOopy cyaiB, He3aneKHAX BiJ] TIOJTi-
TUYHOI imeonorii icHyrouoi BIIaJM, € OCHOBHOIO YMOBOIO 3abe3rie-
YeHHS CYCHIIbHOI OBIpH 10 T0OPOYECHOCTI CYAIiB Ta HEeyepeKe-
HOCTI Cy/TOBUX IHCTHUTYIIii.

[{om0 3aKOHOIABYOTO MIAIPYHTSI CTBOPSHHS BUIIIOr0 aHTHKO-
pymuiitHoro cyny, To 10 BepxoBHoi Pagu Oynu momaHi 1Ba 3aKOHO-
MPOEKTH Bifl HAPOAHUX JIEMYTaTiB, AKi Oylv HETaTHBHO OlliHEeH] Be-
Heniancekoro Komicieto.

Hactynmauii mpoekt 3akoHy mnpo Bumumii anTuKopymniiiHui
cyn BHeceHuil 10 BepxoBHoi Panu Ykpainu Ilpesunenrom Ilerpom
[Topomrenkom 22 tpymaas 2017 poxy. AHami3yroud AaHWWA 3aKOHO-
MPOEKT, AHTHKOPYNLIHHUHA CyJ 3[iMCHIOE MPaBOCY s SIK CyIl Tep-
1101 Ta anessiifHOl iHCTaHIi Y KpUMIHAIBHAX MPOBaKEHHSIX LIO-
70 3JI0YMHIB, BIIHECEHWX IO WOTO IOPUCIWKINI, a TAKOX IIIIXOM
3IIHCHEHHS CYyIOBOTO KOHTPOJIIO 33 JOTPUMAaHHSM TpaB, CBOOOA Ta
iHTepeciB 0ci0 y TaKUX KPUMiHAIBHUX MPOBAKEHHSIX [2, CT. 5].

3axononpoekT lletpa IlopomeHka HeTaTUBHO OINIHWIN DPSIIT
MDKHApOJHUX OpTaHizamii, a came: MiXHapOIHUH BaTFOTHHNA (QOHI,
CsitoBuii 0aHK, a Takok €Bponericskuii Coto3. OCHOBHUM 00’ €KTOM
KPUTHKH CcTaja nocsiadieHa posib ['poManchbkoi pagu Mi>KHAPOIHUX
€KCIIePTiB, HEPEATICTUYHI BUMOTH 0 KaHAWIATIB Ta HAJAMIPHO PO3-
IIUpEHa FOPUCTUKILIS.

UuHHe 3aKOHOJIABCTBO Nepeadadae, mo cyaneto Bumioro an-
TUKOPYIIIIITHOTO CyIy MOe OyTH oco0a, siKa:

— BIJNIOBiJa€ 3arajbHUM BHMOTaM JI0 KaHAWAATIB Ha IOCamy
cyti (TpoMasiHUH YKpaiHu, HE MOJIOJIINI TPUIIISATH Ta HE CTapIIHN
IICTAECATH TI'SATH POKiB, SIKHA Ma€ BHIY IOPUAWYHY OCBITY 1 CTax
mpodeciitHoi TisTEHOCTI ¥ cepi mpaBa MIOHAWMEHIIIE T SITh POKIB, €
KOMIIETEHTHUM, JIOOPOYECHUM Ta BOJIOJIIE JICPKABHOK MOBOIO);

— YCHIIIHO NpoUnuIa KBasi(hikailiifHe OliHIOBaHHS;

— BIAINOBIZAa€ I1HINMM BHMOI'aM, BCTAHOBJIEHUM 3aKOHOM
(3, ct. 1].

OTmxe, Bumunii anTUKOpYNUidHUKA CyZ € CyJOM Mepuoi iHcTa-
HITi1, [0 CTBOPIOETHCS BIAMOBITHO /10 MonoxeHb Konctutytii Ykpa-
{HM 3 METOIO PO3TIISAY OKpeMHX KaTeropii crpaB. Kpim 3milicHeHHS
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MpaBOCYAIs, BiH TaKOX aHalli3ye CYAOBY CTaTUCTHKY, BHUBYA€E Ta
y3arajpHIOE 11, a TaKOX 3AIMCHIOE iHII mependadeHi 3aKOHOM TOB-
HOBQ)KEHHSI.

1. Koncruryuifinmii mpomec B YKpaiHi: IONITHKO-TIPABOBI AacCIIEKTH,
No 2, mrotuit 2017.

2. IIpoekr 3akony npo Bummii antukopynuiitauit cyn Bix 22.12.2017
Ne 7440. URL: http://w1.cl.rada.gov.ua/pls/zweb2/webprocd 1?7pf3511=6321.

3. Ilpo cymoycrtpiii i ctaTyc cynaiB: 3akon Ykpainu Bix 02.06.2016 p.
URL: http://zakon3.rada.gov.ua/laws/show/1402-19.

H. A. Omuak,

KaHOuOam 1opuoudHUX Hayx,

Odoyenm xkageopu
AOMIHICIMPAMUuBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIvgiscvro20 deporcagnozo yHisepcumenty
6HYMPIWHIX CNPAs

M. B. Ilununenxo,

3000y6ay guwoi oceimu

Jlvgiscbko20 Oeporcagrozo yHieepcumemy
BHYMPIWHIX CNPA6

KOHCTUTYIIIHA CYIOBA PE®GOPMA: )
3MIHH 11010 BUMOT TA MPO®ECIHUX SIKOCTEM
JUISI CYJAIBCBKOIO KOPIIYCY

Sx Bimomo, 2 wepBHs 2016 poxy Oymo BHeceHO 3MmiHu 10 KoH-
crutynii YKpaiHu B YacTHHI MpaBocyis. 30KpeMa, 3alporoHOBaHO
MOTMPABKH IOJI0 OCHOB KOHCTHTYLIHHO-PABOBOIO CTAaTycy CYAMi, a
came: TIIBUIIIEHO BIKOBI Ta mpodeciiiHi IeH3n 10 KaHIuIaTiB Ha T10-
camy Cy[li, BBEAEHO KOHKYPCHUI NPHUHIUII NMPU3HAYEHHS CYIUIi, a
TaKOXK TIOCHJICHO rapaHTii He3aJISKHOCTI Ta HEJIOTOPKAHHOCTI CYUIIB.

OTxe, y KOHTEKCTI KOHCTUTYIIIIHOI CyZ0BO1 pedopMu miepen-
0adeHo 3MiHy MOPSAKY MPU3HAYEHHS 1 TIepeBEJCHHS CYiB, TOMl 5K
paHilie cyAiB npu3HaUaB Ha Mocaly cloyaTtKy Ha 1’ siTh pokiB [Ipe-
3WJCHT, a MOTIM obmpana Oe3cTpokoBo BepxoBna Pana VYkpainw,
pedopMoro mrependaueHo MPU3HAYEHHS CYAIB 0/ipa3y 0e3CTPOKOBO.
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[Tpu upomy IlpesuneHt Ykpainu TUIbKKM NMpU3HAYATHME Ha MOcaiy i
HE MaTUMe JKOJHOTO CTOCYHKY JIO MOAAJIbBINOI Kap €pu CyIai — TaKk
camo, TOOTO BHKOHYBaTUME IepEeMOHIalbHY poJib, K i BepxoBHa
pama Ykpainu. Cyaai npu3Ha4aTHMYThCS HA 1OCAANM BHUKIIOYHO 32
pe3ysibTaTaMl KOHKYPCHOT'O Bi0OOPY Ta KBai(hikaiiiHOTO OIiHIO-
BaHH. SIK pe3ynbTaT 1ie JO3BONUTH CiykuTensm demian He ToTpa-
TUISITH B 3aJIEKHICTH BiJ| MONITHYHUX OPTaHiB.

Oxpim Toro, pedopma nependavae miABUIICHHS BUMOTH 111010
BiKy KaHJIMJaTa Ha 1mocaay Cyai — BianoBiauao 3 25 mo 30 pokis. [o
IFOTO X MPETeHJEHT Mae OyTH HE CTapIiie MIiCTAECATH I SITH POKiB,
a TaKOXX MaTH BUIILYy FOPUINYHY OCBITY 1 CTaX MpOoQeciifHOl AisTbHO-
cTi y cdepi mpaBa He MEHIIE IT'SITH POKIB 3aMiCTh INependaueHuX
paninre Tppox. PilieHHs po 3BUTBHEHHS CYAJI 3 TIOCAAH TETep MpH-
riMatrMe Buia pana npaBocyas.

Le 3Ha4HO MPUCKOPUTH Yac 3BUTbHEHHS. PaHilne, HalpuKiaz,
Oyna curyauis, xKonu Ha po3risai [IpesugeHta 4um mapiamMeHTy
BIIPOJIOBXK 0araThOX MICSIIB UM, HaBiTh, MMOHAM PiK TepedyBau 3a-
SIBU CY/JIIB MPO 3BUIBHEHHS iX 3 mocajau abo mojaHHs Buioi pamu
IOCTHIIIT PO 3BUILHEHHS CYAJIB 32 MOPYLICHHS MPHUCATH 1 BIPOJOBK
TPUBAJIOTO Yacy Wi MOAAaHHSA He po3risganucs. HatomicTs, e 3a-
KOH CTBOPIOE YMOBH JUISl CyTTEBOTO OHOBIICHHS CYAIBCBKOTO KOp-
Mycy 1 JUIS MiJBUIICHHS HE3aJCKHOCTI CY/JIIB, a TAKOXK IXHBOI BiJl-
noBiganmeHOCTI. [lmanyeThes, Mo Bei cymai OyAayTh MPOXOIAUTH KBa-
mi¢ikamiifHe OI[iHIOBAaHHS, 3a pe3ylbTaTaMH SIKOTO BOHHU MOXYTh
OyTH 3BiIBHEHI 3 Tocamy [ 1, cr. 3].

Takosx BapTO 3BEpHYTH yBary Ha HOBY MiJICTaBy JUIsl 3BUIbHEHHS
Cy[ull 3 MMOCaay, a caMe: SIKIIO CYIUI He 3MOXKE JIOBECTH JICTAIBHICTD
MOXO/DKEHHSI CBOTO MaliHa, TOOTO SIKIO HOTO JIOXif HMEepEeBHIIy€E JieTa-
JIbHUH, TO HOTO JISUIBHICTh HA MTOCAl CYI/l PUITAHSIETHCS.

llle omHMM MOBrOOYIKyBaHMM MOMEHTOM CYJIOBOi pedopmmu
CTall0 OOMEXEeHHS CYIIIBChKOI HEJOTOPKAHOCTI, JIe PIllIEHHS IIPO
3aTpUMaHHA Ta NPUTITHEHHS A0 KPUMIHAIBHOI BiJNOBiZaTbHOCTI
npuiiMae Buia paga npaBocynid.

Takox panime 6e3 HamaHHS 3romu BepxoBHOI paan Ykpainu
3aTpUMaTd CyAIo Oyino HeMOXIHBO. HatomicTs 3rimHO CymoBOi pe-
¢dhopmu Tenep nependayeHa 3rona Bij Bumoi paau npaBocyms. Too-
TO Taki OBHOBaKeHHS 3 BepxoBHOI panm Ykpainu 3HsTI, m00 yHe-
MOXITUBHTH MIATOPSIIKYBaHHS Cy/Ii apiamMeHTy. Buia pana mpaBo-

155



CyAns Ha bOMY (OHI MOCTAE SIK MOJITUYHO HEUTPAIbHUIA OpraH i 110
TOTO X TIPAIIOE BiH Ha MOCTiHHIN OCHOBI, Ha BinMiHY Bijx BepxoBHOi
Pagm, sixka mpargioe ceciiiHo. 3rafaBiiv MpaKkTUKY AiSIBHOCTI Taplia-
MEHTY Y 1i#t cepi HaragaeMo, 110 KOJIM BUHUKIIA HEOOXITHICTh 3HATH
HeIOTOpPKaHHICTh 3 cyaai Yayca, nemyratu Oynu Ha KaHikynax. ToOTo
Ha BiMiHy Bix BepxoBHOi pamu Ykpainum Buina paga npaBocymus
3MOJKE€ PO3TIISIIATH Il MUTaHHS HAbaraTo ornepaTuBHiIIe.

Hagitp OinbIrie TOT0, SIKIIO CYJII0 3aCTali HAa MiCIli BYMHEHHS
TSKKOTO YH 0COOJIMBOrO TSDKKOTO 3JI0YMHY, HAIIPHUKIIAL OJEpP KaHHS
HETNpaBOMIpHOI BUTO/AM, TO B LIbOMY BHIAJKy Ha 3aTpUMaHHS He
MOTPiOHO Oy/Ie AKMXOCh JOAATKOBUX 3TOJ.

[lepenbadeHo Takok 3MiIHM B TMOPAAKY MpPU3HAYEHHS CYIIiB
Ha TI0CaJIH TOJIIB CY/IiB Ta iXHIX 3aCTYMHUKIB. Tak, rojoBa MiCIIEBOTO
CyIy, HOTO 3aCTYITHUK, TOJIOBA aIleJSMIHOTO Cyay, HOTO 3aCTyITHH-
KM, TOJIOBA BHUILOTO CIELiaNi30BaHOTO Cydy, HOrO 3aCTyIHUKHU NPH-
3HAYaTUMYThCS Ha Tocaau Buioro pagoro mpaBocys 3 4ucia Cya-
JIiB, KaHAUJIATYPH SIKUX 3alPOIIOHOBaHI 300paMu CY/JIiB BiJIIIOBIIHO-
ro cyay. ['oioBa miciieBoro cyjay, WOro 3acTyIHHK, TOJIOBa are’s-
IHHOTO CyMy, HOTO 3aCTYIHHKH, TOJIOBA BHIIOTO CIIEIiali30BaHOTO
Cyady, MOTO 3aCTyIHUKU NPHU3HAYaTUMYThCS Ha IOCAId CTPOKOM Ha
TPH POKH, ajie He OLITBII SIK Ha CTPOK MMOBHOBAXKEHB CYII, Y MOPSIKY
BU3HAYEHOMY 3aKOHOM [2, cT. 1].

B Toii e uyac nmopsiiok oOpanHs rososu BepxosHoro Cyay Ta
HOro 3aCTYMHHKIB 3aMIIA€ThCS HE3MIHHHM, TOOTO OOMpaeThCs 3a
pimmennsam [Inenymy BepxoBrnoro Cymy YkpaiHu y HOpsaKy, BcTa-
HOBJICHOMY 3aKOHOZIaBCTBOM.

Takox mepenbadeHa 3a 3aKOHOABCTBOM MOJKJIMBICTh MPUTSIT-
HEHHS CyIUIl IO BiAMOBIJAJLHOCTI 32 BUHECEHHS YMUCHO HEMPaBO-
CYAHOTO pillleHHs a00 3a MOPYIICHHSI IPUCSITH — CKACOBYETHCS.

Oxkpim Toro, KoHcrutyniss Ykpainu BU3Ha4a€ OCHOBH FOPUINY-
HOTO CTaTycCy, HOpsAOK (hOpMyBaHHS Ta AISUTHHOCTI, @ TAKOXX TIOBHOBA-
XKeHHs1 Buioi paan npaBocynzs, sika € He3aJIeKHUM Bifl HOJITHYHOTO
BIUTMBY OpPTaHOM, ITI0 Bi/IITOBIZa€ 3a CYAMIBCHKY Kap’€py, BXKHUBA€E 3aXO0-
B 1II0JI0 3a0€3MeUeHHsT He3aJISKHOCTI CyUIiB TOmO. KilbKiCTh WieHIB
Buioi pagu nmpaBocy s, sika mpuiinuia Ha 3MiHy Buiiit paji roctuiiii,
30UTBITYETBHCS HAa OAMH — JI0 21, 3 SKHUX JIECAThOX — OOMpaTtume 3’131
CyaniB YKpaiHu 3 uucia CyJ/IiB UM CY/AIB Y BIICTaBII, JBOX — IMPHU3HA-
garnme [IpesunenT Ykpainu, 1Box — oouparime BepxoBna Paga Yipa-
iHM, TBOX — oOmpartnMme 3’131 aJBOKATIB YKpaiHH, ABOX — OOHMpaTHMe
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BCEYKpaiHChKa KOH(EpeHIliss MPOKypopiB, BOX — oOWpaThMe 3’131
NPECTABHUKIB IOPHIMYHNX BUIIMX HaBYAIBHHUX 3aKIIAMiB Ta HAYKOBHX
ycranoB. ['omoBa Bepxonoro Cyny Bxomutume 10 ckiamy Burioi
paju mpaBoCyA 3a mocazoo [3, cT. 3].

Bixg Bumioi kBamidikamiiinoi komicii cyauiB no Bumoi paau
HPaBOCYAJIS TAKOXK TIEPEXOIUTH TPABO NPUTATYBATH CYIJIIB 10 JTUC-
IUTUTIHAPHOI BiMOBITATBHOCTI.

loxno Koucrurymiitnoro Cymy, TO Tenep Cymias 3MOXke OyTh
3BUTBHEHUH TINBKHU 3a pilIeHHsM He MeHmne 2/3 ckimamy KoHctury-
HIHHOTO Cyy.

Hogariero 3akoHOaBCTBa Mepe0adeHo TaKoX 1 MPOBEACHHS
MOHITOPHHTY CHOCO0Y MKUTTS CYJJl 3aJJ1s IEPEBIPKHU BiJIIOBIIHOCTI
HOTo piBHS JKHUTTS MOJAHUM AekiaparisMm. Takox cynas okpiM Je-
KJapamii TMpo JOXOAW TOBHHEH IOJaBaTH IEKJIAapalilo pPOJHHHHX
3B’SI3KIB 1 Jiekapallito joopouecHocTi. BapTo 3a3HaunTH, 110 1 10
akTuBHOI 1ii cynoBoi pedopmu maibke 1800 cymaiB Oymno 3BiIbHEHO,
OUMBIIICTh 3 SIKUX TINDIM y BiJICTaBKy Ta 3a BIACHUM Oa)KaHHSIM.
BinmoBigHo, HEMONAHHS BWIIEBKA3aHMX JIEKIapallii MOXe CTaTH
OCHOBOIO ]ISl IPUTSTHEHHS CYJUII 10 KPUMIHAIBHOT BIIMOBIAILHO-
CTi Ta HOro MOJAJIBILIOTO 3BIIbHEHHS.

JucuumiiiHapHi npoBaKEHHsI CTOCOBHO CYAJiB OyayTh mepe-
naHi y Bumy pany mpaBocynns, a Bumia kBamidikariiina xomicis
CYyIIIB 30CepeNTbCS Ha BUpIMIEHHI KBamidikalifHUX MHUTaHb,
BKITFOUAIOYM TIPOBEICHHS KBali(piKariifHOrO OIIHIOBaHHS CYIJIIB,
BIJKPUTUX KOHKYPCIB Ha MOCa/IY, CIIEI1aJIbHOTO HAaBYaHHSI Cy /IiB.

OTtxe, BHeceHHs 3MiH A0 po3ainy VIII «lIpaBocyans» Kon-
CTUTYIIT YKpaiH! CIPHUSIIO OUTBII CUCTEMAaTUIHOMY BPETYIIOBAHHIO
Ta OXOPOHI CYCHUIBHUX BiIHOCHH y 3a3Ha4yeHill cdepi.

Oxpim TOro, 3aKiaJicH0 (PYHIAMEHT JJisi OHOBJICHHS CYIOBOI
cUCTeMH Ta i1 HaOIKEeHHS JI0 €EBPONEHCHKUX CTAHIAPTIB.

1. Yynuk H. PedhopmyBanHs cynoBoi Biaaau B YKpaini. Akmyanvhi npo-
onemu npasozuaecmea. 2016. Bu. 4. C. 97-100.

2. IIpo cymoyctpiii i craryc cyanis: 3akoH Ykpainu Big 02.06.2016 p.
URL: http://zakon3.rada.gov.ua/laws/show/1402-19

3. Jlernsnumn JI. I. KoHcturyuiiina cynoBa pedopma: npobiemMu Ta
nepcneKTHBH. Bichuk Hayionanenoi axademii npasosux nayk Yrpainu Ne 3
(86) 2016.
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H. II. Ilagnie-Camoin,

KaHOUOam 10puOUdHUX HAYK, OOYeHm
Odoyenm xkageopu

YUBINbHO20 Npaea ma npoyecy
Hasguanvno-naykoeozo incmumymy
npaea ma nCuxonozii
Hayionanvnozo ynisepcumemy
«/Ivgigcoka nonimexuikay

IPABOBI 3ACAJIN
PET'YJIIOBAHHS TPYJIOBOI MITPAILII:
HEOBXIJITHICTb BIOCKOHAJIEHHS

HesBaxaroun Ha Te, IO JTOCUTH HEAABHO MPUHHATHH 3aKOH
Ykpaian «[Ipo 30BHIMIHIO TpymoBy Mirpamiro» Bim 05.11.2015
Ne 761-VIII Ta cxBanena Ctparerist Aep>KaBHOI MirpaiiiiHol moJiTu-
ku Ykpainu Ha niepioq 10 2025 poky Big 12 munast 2017 p. Ne 482-p,
HEMOJI0NIaH] MPOTaJMHA 3aKOHOIABCTBA II[OJI0 BPETYJIIOBAHHS TPYIO-
Bo1 mirpariii. Henomiku 3akoHOaBCTBA Ta HEOOXIHICTh HOTO BJIOC-
KOHAJICHHSI CTOCYETHCS SIK 30BHINIHBOI TaK 1 BHYTPIIIHLOI Mirpariii,
SIK JIETAJIGHOI TaK 1 HeJIeTaJIbHOI, Taka KPUTHYHA CUTYaIlisl y’Ke iCHye
HE OJUH JIECATOK POKIB. AKTYaJIbHICTh JAHOTO IMHUTAHHSA 3 KOKHUM
POKOM 3arocTPIOETHCS, OCKIIBKM KOJKHA 3 3a3HAUEHHUX MIrpaiiil Hece
3arpo3y JUIs CyCIIbCTBA Ta HOTrO CTa0UILHOTO PO3BUTKY.

[Ipobnema faeprkaBHOI MOMITHKH Y cepi 30BHIITHROI TPYIOBOT
Mirpatii mojsirac y Tomy, 10 HeMae KOMIUIEKCHOT'O CKJIaay KIFO4O-
BUX KOMIIOHCHTIB: 3MEHILICHHS TEMIIiB TPYAOBOI Mirparii yKpaiHiiiB
3a KOPJOH Yepe3 €KOHOMIUHE 3pOCTaHHS 1 IMJTHATTS COIiaJbHHUX
CTaHAAPTIB; MATPUMKA TICHOTO 3B’ 3Ky 3 THMH I'pOMaassHaMH YKpa-
iHH, AKi BXKe MPAIIOIOTh 32 KOPIOHOM; CTBOPEHHS MEPEIyMOB s
peiHTerpaiis B CyCIiJIbCTBO TPYAOBUX MITPaHTIB A0 YKpaiHW.

Jlo HenoiikaMu TPaBOBOTO PETYIIOBaHHS TPYIOBOI Mirparii
BapTO BIJIHECTH, HE TUILKU MPOTAJIMHU 3aKOHOJIABCTBA, a il HETOYHO-
CTi Ta pO30DXKHOCTI SKi MiCTAThCS Y HhoMY. Ha Harry gymky crarts 2
ta 8 3akoHy Ykpaiam «lIpo 30BHINIHIO TPYAOBY Mirpariito» Bif
05.11.2015 Ne 761-VIII sxi Bu3HA4aloTh TepMiHHM Yy mild chepi Ta
Cy0’€KTiB, MalOTh pi3HOTAy3eBY MPHHAIEKHICT. Tak 3 MOHSTTA
«TPYIOBHH MITPaHT — TPOMAISHUH YKpaiHW, SIKUH 3IiiCHIOBAB,
3MIACHIOE a0o 37ifiCHIOBaTHME OIUIadyBaHy [isUIBHICTD Yy JepKaBi
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nepeOyBaHHs, He 3a00pOHEHY 3aKOHOMABCTBOM IIi€l JepkaBu» Ta
BU3HauYCHHs cepa aii 3akoHYy Ha 0Ci0 sIKi MPAIIOIOTh HA iACTaBi
TPYJIOBOTO JOTOBOpPY (KOHTPAaKTy), SIKIi CaMOCTIHHO 3a0e3nedyroTh
cebe poboToro, SIKi HAAAIOTh OIIAdyBaHi MOCIYTH (BUKOHYIOTH PO-
00TH), 3AIMCHIOIOTH IHIIY OIUIAYyBaHy MisUIbHICTh, HE 3a00pOHEHY
3aKOHOJIABCTBOM JICp’KaBH TepeOyBaHHs, BOAYAETHCS PO3IIUPEHHS
cdepr 3aKOHOAABYOTO, UM 3BEIEHHS IO OJHOTO HANPSIMKY BPETYIIO-
BaHHS JiSUTBHOCTI SIK MPAIiBHUKIB TaK 1 MiJIPUEMIIB, 110 Ha HAIy
IYMKY € HENPUITYCTHMUM.

Peamizariis mpaBa Ha TpaIi0 MUITXOM YKJIQIEHHS TPYIOBOTO
IOTOoBOPY (KOHTPAKTy) UM HUIAXOM 3abe3rnedeHHs poOOTO camo-
CTIiHO BUMararwTh JOKOPIHHO Pi3HOTO HOPMATHBHOTO BPETYJIIOBAH-
Hi. 3a pizHUX (opM peamizallii mpaBa Ha TpaIlfo i pi3HI MpaBa Ta
000B’s13kM cy0’€KTiB peaiizallii, [0 HE BPaxOBaHO y CTaTTi §, ska
3a3Havyae: MpaBa TPYJAOBUX MITPAHTIB, 30KpeMa Ha HAJEKHI YMOBH
Ipaili, BAHATOPO/Y, BiJITIOYMHOK 1 COLIAIbHUM 3aXUCT, PETYJIIOIOTHCS
3aKOHO/IaBCTBOM JIeprKaBH mepeOyBaHHS Ta MIXKHAPOJHUMH JOTOBO-
pamu YKpainu, 3rofia Ha 00OB’SI3KOBIiCTh SIKMX HajaHa BepxoBHOIO
Panoro Ykpainu [1].

BaromMuM BHECKOM Yy BpeTyJIIOBaHHI MITpamiifHHX IPOIEciB
crano cxBajgeHHs Ctparerii Jep>KaBHOI MirpariiiiHoi oJIiTHKN YKpa-
M Ha niepiox /10 2025 poky sika BU3HAYAE, 10 B yMOBaX ri00abHOL
iHTeHCH(IKaIlii MIrpaIlifHuX TPOIECiB, aKTUBHOI y4acTi HacEeJICHHS
YkpaiHm B Takwx TIpollecax 3pocTae HEOOXimHICTh e(hEeKTHBHOTO
JIep>KaBHOTO PETYJIOBAaHHA B 3a3HauUeHil cdepi, sKe € mepeyMOBOIO
BUKOPHUCTaHHS MO3UTHBHOIO MOTEHIIAJy Mirparlii 3 METOH PO3BHUT-
Ky, MiHiMi3aIlii ii HeraTHBHUX HACIIiJKiB, 3a0e3MeUeHHs TpaB i CBO-
00J1 MIrpaHTiB Ta yChOTO HACEIICHHS. Y 3B’S3KY 3 ITUM yIOCKOHAJICH-
Hsl MITPAIliifHOT MOJIITUKY MOBUHHO OYTH OJHUM 13 MPIOPUTETIB Aep-
’KaBHOI TIOJIITHKH [2].

Mertoro Crparterii € cripsMyBaHHS 3yCHIIb AEP>KaBH 1 CYCITIITb-
CTBa Ha ()OPMYBAHHS Ta Peaizallito JepKaBHOI MIrpaiiiHOT NOTITH-
KH, siKa 0 TMO3UTHBHO BIUIMBAJIa HA KOHCOJIJAII0 YKPAIHCHKOI Harlil
Ta Oe3meKy JaepikaBH, IMPHCKOPIOBAIA COMAIbHO-CKOHOMIUHUN pO3-
BUTOK, CHpHsUIa YIOBUTBHEHHIO TEMIIiB JEMOIMyJsii, cradimizamii
KITBKICHOTO Ta SKICHOTO CKJIaay HaceleHHs, 3aJ0BOJICHHIO MOTPed
€KOHOMIKH B po0OUill CHIIi, BIAMIOBIAaa MIXKHAPOIHAM CTaHAAPTaM 1
MDKHapOJHUM 3000B’s13aHHSIM YKpainu [2].
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3a3navyena Crparerisi BU3HaUa€ NpoOIeMHI MOTITHYHI, €KOHO-
Mi4Hi, JeMorpadidHi Ta coliajbHi MUTaHHS SKI BUMAararmTh MPaBo-
BOTO perymoBaHHs. Peamizarisi crparterii mepembavaeThcsi TBOMa
eTammamu: Ha nepmiomy, 2018-2021 poku, mependadaeTscsi BXKHUTTA
3aXO0JIiB JJIsl yIOCKOHAJCHHS CHCTEMHOTO MiJXOJy JIO YIpaBIiHHS
MirpaliifHUMH [poliecaMy, CTBOPEHHS HaJEeKHOro iHpopMamiiftHoro
3a0e3nevyeHHs, MPUBEACHHS HAIllOHAIBHOTO 3aKOHO/IaBCTBA Y BiAIIO-
BIHICTh 3 MDKHAPOAHWMH CTaHAApPTaMH, Y TOMY YHCII Y paMKax
BUKOHAHHS 3000B’s3aHb MIOJI0 JIiOepaii3alii Bi30BOTO PEXHMY 3
€ppornetickkum Cor030M; Ha Ipyromy, opieHToBHO 2022-2025 pokw,
nepenoadacTbest OB MiJIECTIPSIMOBAHE BUKOPUCTAHHS IHCTPYMEH-
TiB Mirpamii Ta MOOITBHOCTI ISl CIIPUSIHHS COLIAIbHOMY Ta €KOHO-
MIYHOMY PO3BHTKY JI€PXKaBH, & TAaKOX JUIS TOCSATHEHHS LiIeil €Bpo-
MTeChbKol iHTerpartii.

Crparerii gep»aBHOI MirpamiiHol MOMITUKK YKpaiHU 3acCHOBa-
Ha Ha TaKUX NPUHIUIAX peanizalii qep:kaBHO1 MirpamiiHol MOTITHKY:
BEPXOBEHCTBO IIpaBa; 3aXWCT IpaB JIOJUHH Ta OCHOBHHX CBOOO;
MPO30PICTh AiSTIBHOCTI OpraHiB Aep>KaBHOI B Ta OPTaHiB MiCLIEBO-
ro CaMOBpsIyBaHHS; 3amoOiranHs i 6opoTbda 3 ycima dopmamu Ta
MPOsIBAMH pacu3My, KceHOo]oOii Ta 1MoB’A13aH0i 3 HIMH HETEPITUMOCTI;
HETNPUITYCTUMICTh OyIb-sKUX (opM TUCKpUMIHAILII; 3a0XOUEHHS
KYJIETYPHOTO PO3MAiTTsl; CyMIiCHICTh MIrpaIiiiHOT MOJITHKY 3 THIIUMH
cdepamul IiSUTBHOCTI JiepyKaBH; KOOPAWHAINSA Ta CHiBpOOITHHIITBO Ha
Jep>kaBHOMY, PEriOHATbHOMY Ta MICIIEBOMY PiBHi; aKTUBHE 3aTydeH-
HSl TPOMAJICBKHX MapTHEPIB, HAYKOBUX KiJI, MDKHAPOJHUX OpraHiza-
1iif; HayKoBa OOTPYHTOBAHICTD PIllICHB, SIKi MPUAMAIOTHCS; THYUKICTB,
mo rependavae mMepioguyHe KOPHUTYBAaHHS TAKTHYHUX 3aBIaHb Ta
3axOJiB 3 METOIO IOCATHEHHS CTPATEeTIYHUX ITiIeH.

Ha ocHOBi BH3HaueHMX MPHHIUITB MOBUHHI OyAyBaTHuCh Ha-
mpsiMu Ta il peanizamii Crparerii y chepax: Mirpartiii Ta MOOLITEHO-
cTi HaceneHHs YKpaiHu, JeranbHoi Mirpamii B Ykpaify, 3ano0iranas
HeJIerajbHil Mirparii, Mi>KHapOJAHOTO 3aXHCTY.

Crparerii qep:kaBHOT MIrpaliiHOT HOMITHKH YKpaiHM BH3HAYAE
HACTYTIHI TUJTi: 3HA3UTH aIMIHICTPaTUBHI Oap’epw aisi CBOOOIH Tiepe-
CYBaHHS HacelleHHs! YKpaiHu, 3MEHIIUTH HeTaTUBHI HACIIIKK eMirpa-
1ii 3 YkpaiHu Ta 30UIBIIKUTYH 11 MO3UTUBHUI BIUIMB HAa PO3BUTOK JCP-
JKaBH, CTBOPUTH HEOOXiJHI YMOBH JIsl TIOBEPHEHHS Ta peiHTerparlii
YKpaiHCBKUX MITPaHTIiB B YKPaiHChKE CYCHIIBCTBO, CIPHUITH JIeTallb-
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Hill Mirpauii B YKpaiHy, y3romkeHiil i3 COLIaJbHOIO IMOJITUKOIO Ta
CKOHOMIYHMM PO3BUTKOM JIEpKaBH, 3a0€3MEUUTH YCIIIIHY iHTErpa-
IIiT0 1HO3EeMIIiB Ta 0ci0 0e3 TpOMaITHCTBA, sIKi epe0yBatoTh B YKpaiHi
Ha 3aKOHHUX MiJICTaBaX, B YKPaiHChKE CYCHUTBCTBO, €(PEKTHBHO BUKO-
PUCTOBYBaTH CHCTEMY BHUJaul Bi3 Ta MOXJIMBOCTI KOHCYJIBCHKHX
YCTaHOB [UISl YIPaBIiHHS MIrpali€ro, 3IiHCHIOBAaTH NPHKOPAOHHUM
KOHTPOJb OCi0, aganToBaHUI J0 3MIHHMX MITpamiiHUX IMOTOKIB Ta
MOXITUBOCTEH 1HTETPOBAHOTO YMpPABIiHHS KOPIOHAMHM, IOCHINTH
KOHTPOJIb 33 JIOTPUMAaHHSIM MITpaiifiHOro 3aKOHOJABCTBA BCEPEIMHI
Jep kaBH, 3a0€3MeUnTH MTOBary A0 JIFOJCHKOI T1IHOCTI 0cCi0, 1110 moBep-
TaIOTHCSI, 320X0UYIOUH 1X JI0 IOOPOBLIEHOTO TIOBEPHEHHS [2].
Amnaizyroun mimi Ctparerii Jep)kaBHOT MIrparfiiHOT MONITHKH
VYxpaian Ha miepion 10 2025 poky, Iie BaroMHuid KpOK BIOCKOHATICHHS
MIPaBOBOTO PETYJIIOBAHHS MIrpallifHAX TPOIECiB Ta 3aXHCTI IpaB Ta
iHTepeciB MIrPaHTIB Ta iIHTEpECiB JepKaBU y TIPOLECi MacOBOI Mirpariii.

1. TIpo 30BHINIHIO TPYAOBY Mirpamiro: 3akoH Ykpainu Bix 05.11.2015
Ne 761-VIII. URL: http://zakon3.rada.gov.ua/laws/ show/761-19.

2. Crparteris AepaBHOI MIrpamiifHOT MOJITHKKA YKpaiHH Ha TEpioJ 0
2025 poky: Crpateris cxBajieHa posmnopsypkeHHsM Kabinery MiHIicTpiB
VYxpaian Big 12 mumas 2017 p. Ne 482-p. URL: http://zakon3.rada.gov.ua/
laws/show/482-2017-%D1%80/page.

A I1. ITagnosuu-Cenema,

KaHouoam 1opuoutHux HayxK, O0yeHm,
doyenm xageopu
AOMIHICIPAMUuBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIvbgigcbK020 Oeparcasnozo yHisepcumemy
BHYMPIWHIX CNPAs

ITPABOBI OCHOBH YTBOPEHHSH
OB’€JIHAHUX TEPUTOPIAJIBHUX T'POMA/JI B YKPAIHI

B VkpaiHi 3akiaJieH0 KOHCTUTYIIHHI 3acafyd MiICIIEBOTO Camo-
BpsIyBaHHs, paTU(iKoBaHO CBPOMEHCHKY XapTilo MiCIIEBOTO CaMOBpSI-
IyBaHHS, TIPUAHATO psig 0a30BHX HOPMATHBHO-TIPABOBHX AaKTIB, SIKi
CTBOPIOIOTH TIPaBOBi Ta (hiHAHCOBI OCHOBH JIiSITFHOCTI OpTaHiB MiCIIEBO-
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ro camoBpsintyBanHs. BiamosimHo mo cr. 140 Koncrurymii Ykpainu
MiclieBe CaMOBPSITyBaHHS € TIPAaBOM TEPUTOPIAIBHOI TPOMAIH — JKUTe-
JB cena 4u JTOOPOBLIBHOTO 00 €MHAHHS Y CUIBCHKY TPOMaJy *KHTEIB
KUTBKOX CiJI, CeNHUIIa Ta MiCTa — CaMOCTIHHO BUPIIITYBaTH MATAHHS Mic-
LIEBOT0 3HaueHHs B Mexkax KoHcTuTyii 1 3akoHiB Ykpainu [1].

Konuenmist peopmu micueBoro camoBpsiiyBaHHs BiJ 1 KBiT-
Ha 2014 poky, mepembadae CTBOpeHHS 0a30BUX TEPUTOPIATBHUX
rpoMaji, 10 pPeayi30ByBaTUMYTh MOBHOBAXKCHHSI BIJIOBITHO JIO iX
KaJpoBoro, (iHaHCOBOTO, 1H(PPACTPYKTYpHOTO MOTEHI[ially Ta pe-
CypcCiB Ha HOBi# TepUTOpiaNIbHI OCHOBI [2].

VYoponosx 20162017 pp. npuilHITO HU3KY HOPMATUBHO-
MPaBOBUX aKTiB, 10 CHOPSIMOBaHI HAa BPETYJIIOBaHHS IPoOIeM,
OB’ 53aHUX 13 (JOPMYBaHHAM Ta PO3BUTKOM 00’ €IHAHWUX TEPHUTOPiab-
HUX rpoMan. BomHovac icHye 6arato mpoOieMHHUX THTaHb, M0 MOTpe-
OyIOTh BHpILIEHHS JUIsl YCHIIIHOTO MPOJOBXKeHHS pedopmu. 3okpema,
HEOOXIJTHO Y/IOCKOHAIUTH, SIK 3aKOHOJIABUEC 3a0€3IMEUeHHs IPOIECy
(hopMyBaHHS CIPOMOKHUX TEPUTOPIATBHUX TPOMAJ] Tak i TOCHICHHS
HAJIaHH$ M EKCIIEPTHO-METOJMYHOI Ta PECYPCHOT MiITPUMKH.

[pakTrynanii npouec (opMmyBaHHS 00’ €AHAHUX TEPUTOPiaIb-
HUX TPOMa/ TIOCTIIHO BUABIISE MPOOJIEMHI TIUTAHHS, IO TIOTPEOYIOTH
3aKOHOAAaBYOro ab0 HOPMATWBHOTO BperymoBaHHA. Tak, y 2016 p.
npuitHATo moctaHoBy KaGinety MinictpiB Ykpainu «Ilpo BHeceHHS
3MiH 10 Meromuku GOpMyBaHHA CIIPOMOKHUX TEPUTOPIABHUX TPO-
Mam» [3], KOO BPEryJIbOBAaHO NMHUTAHHS BHECEHHS 3MiH IO TEPCIIeK-
TUBHUX TUIaHIB ()OPMYBaHHA TEPUTOPiH rpoMaja oOJacTeld, MoJaHHS
TaKUX 3MiH Ha po3risa] YAy, a TakoK OQiliifHOTO MiATBEpAKEHHS
cKiIaxy 00’ €THAHMX TEPUTOPiaIbHAX TPOMa/l, BKIFOUEHHX JI0 Bi/IOBI-
JHOTO TIEPCIEKTUBHOTO IuiaHy. CyTTeBe YAOCKOHAJIEHHS 3aKOHO/AAB-
YOT0 peryiIroBaHHA Mporecy (GOopMyBaHHs CIIPOMOKHHUX TEPUTOPiaib-
HuX Tpomaj BigOymocs B 2017 pori: — npuitHATO 3aK0H YKpainu «lIpo
BHECEHHS 3MiH JI0 JesIKNX 3aKOHOAABYMX aKTiB YKpaiHu 11010 100po-
BIJIBHOTO MPUEIHAHHS TEPUTOPIAILHUX TpoMazy [4]. 3akoHOM 3ampo-
Ba/DKCHO TOPSJIOK AOOPOBUIFHOTO MPUETHAHHS O BXKE CTBOPEHOI
OTT, yrouneno Bumoru moao BusHanHA OTI' cnpomokHOMO. 3aKOH
Mae nocnpusitd (opmyBanHro OTI BiAMOBIAHO 110 3aTBEPIKEHUX
[epcriekTMBHUX TIaHIB, OCKUIBKK Tependadae, mo y pasi BigMOBH
pamu OTI y HamanHiI 3roan Ha TPUETHAHHS 10 Hel IHIIOT TepuTopia-
JBHOT TpoMajy 3a ii iHimiatiBoro, KabGiner MiHicTpiB YKpaiHu MOXKe
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CKacyBaTH pIllIEHHS NPO BHU3HAHHS TaKOi TPOMAJU CIHPOMOMKHOIO.
Takox mpuitHaTo 3ak0H Ykpainu «[Ipo BHeceHHsS 3MiH N0 JESIKHX
3aKOHOJABYMX aKTiB YKpaiHH IIOAO OCOOIMBOCTEH HOOPOBIIHHOTO
00’€HaHHS TEPUTOPiaIbHUX TPOMAaJ, PO3TAIIOBAHMX HA TEPHUTOPISNX
CYMDKHHX paiioHiB» [5], IKMM 3ampoBaKeHO MEXaHi3M JJIsl CTBOPEH-
Hs1 OTI, o ckiamy sIKOi yBIHIIUIM TepUTOpiaibHI TPOMaI CYCiIHIX
aJIMIHICTPaTUBHUX PaioHIB Ta MOXIHUBICTE cTBOpeHHsT OTT, menTpoM
SKOT € MiCTO 00J1aCHOTO 3HAYEHHsI, BU3HAUCHO MOPSAOK MPU3HAYCHHS
nepimx micieBux BuOopiB y Takux OTT.

3akonoMm Ykpaian «IIpo BHECEHHS 3MiH [I0 JESKHX 3aKOHIB
YkpaiHu moJ0 CTaTycy CTapoCTH cela, celuiay [6] yaoCKoHaIeHO
¢yHKLiOHYBaHHS iHCTUTYTY cTapocT B OTI, yrouyHeHO mNpaBOBHI
CTaTyC CTapOCTH, BU3HAYEHO HOTO MOBHOBAXEHHS Ta (DOPMH ITi3Bi-
THOCTi 1 BIATIOBIZAFHOCTI TEpeN TPOMAJOI0 Ta MICIEBOKO PaIOI0
BinnoBigHoi OTI. 3aKOHOM BU3HAYECHO MOHSTTS CTAPOCTUHCHKOTO
OKpYTY LUISXOM BHECEHHs 3MiH JI0 3akoHy Ykpainu «[Ipo micuee
caMOBpALYBaHHs». 3akoH YKpainu «lIpo BHECEHHS 3MiH 10 HESKUX
3aKOHIB YKpaiHu 11010 HaOyTTsS MOBHOBaXXCHb CUILCHKUX, CEJIHIII-
HUX, MICBKUX TOJiB» [7], BPETYJIbOBY€ MUTAaHHS HAOYTTS MMOBHOBA-
’KEHBb CUILCHKOI'0, CETUIIIHOI0, MICHKOI'O T'OJIOBH.

9 mororo 2017 p. BepxoBHa pana YkpaiHu NpUAHSIIA 3aKOH
«[Ipo cnyxOy B opraHax MiCIEBOrO CaMOBPSAYyBaHHs». 3aKOH 3a-
MPOBAJKy€E MPUHIIMIIOBO HOBI 3acaayl CIY»KOW B OpraHax MICIIEBOTO
CaMOBPALYBaHHsI, CTBOPIOE IPABOBI NEPEAYMOBH IUJIsl: BPETYJIIOBaH-
HSl CTATYCy CITy>KOOBIISI OpraHy MiCIIEBOIO CaMOBPSIyBaHHS; ITiJBH-
LICHHS MPECTIKHOCTI Ta 3a0e3Me4YeHHs PiBHOTO JOCTYIY A0 CIIYKOH
B OpraHax MICLIEBOTO CaMOBPSALYBaHHS;, CTUMYJIIOBAaHHS Kap’ €pHOTO
3pOCTaHHs; HOBOI MOJIETI OTIATH TIparli; BIIPOBAKEHHS MEXaHi3MiB
3anmo0iraHHs KOPYILii; MiABUIIEHHS PiBHS COILIaJbHOTO Ta Marepia-
JFHOTO 3aXHCTy ciry:k00B1iB Tomio. [Ipote 21 Gepesnst 2017 p. Ipe-
3UIEHT YKpaiHu NOBEPHYB 3aKOH VIS IOBTOPHOTO PO3IJIAAY 31 CBOi-
MU TIPOMO3UIIISIMH, 30KpeMa, I0J10: 1) 3acToCyBaHHS NPU BU3HAYCH-
Hi pO3MipiB MMOCaZOBUX OKJIAJiB CIYKOOBIIIB MIiCIIEBOI'O CAMOBPSIIY-
BaHHS SIK PO3PaXyHKOBOI BEJTMUMHM ITPOXKUTKOBUN MiHIMYyM, BCTaHO-
BJICHUM I TIpale3aTHUX oci0 Ha 1 CiuHS KaJleHJAapHOrO pOKY;
2) IOUIMPEHHSI MOPSAKY BCTYIY TpoMajsiH YKpaiHu Ha CiIy:k0y B
OpraHd MiCLIEBOTO CaMOBPSIyBaHHs 3a pe3yJibTaTaMH KOHKYpPCy Ha
3aHATTS T0OCaJl 3aCTYMHHKIB CITBCHKOTO, CEINHUIIHOTO, MICHKOTO
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ronoBu. Y kBitHI 2018 poky BepxoBna Paga Ykpainum ocratouno
BIJIXVMJTMJIA 3aKOHOMPOEKT. P0OOTa HaJl HOBUM 3aKOHOIIPOSKTOM IO
ciyx0y B opraHax MiCIIEBOrO CaMOBpSATyBaHHA Oyze ¥ Hajali mpio-
puteroM Acomiamii MicT YKpaiHH, aJike BiJ IIbOT0 3aKOHY 3aJI€KUTh
TEMII 3/iICHIOBaHOI pedopmu.

Takox OyJ0 BXHUTO 3aXOiB IIOAO YAOCKOHAJICHHS 1HCTUTY-
midHOTO 3a0e3medeHHs pearnizamii pedopmu meneHTpaizamii. 30K-
pema, ctBopeHo LleHTpansHuii odic pedopM, SK MOCTIHHO Airounit
KOHCYJIbTaTUBHO-I0paaunii opran Kabinety MiHnicTpiB YkpaiHu, 3
METOI 3a0e3leveHHs] Ha HaJe)KHOMY PiBHI opraHizallii Ta KOOpIu-
HaIlii BOpOBa/DKEHHS pedopM, 30KpemMa, MI0I0 TUTAHYBaHHS BiIIOBi-
JHHUX 3aXOJiB, MPOBEICHHS MOHITOPUHTY Ta aHAIi3y CTaHy iX BHKO-
HaHHA. B KO)XKHOMY perioHi cTBOprorThCs LleHTpH po3BUTKY MicIie-
BOT'O CaMOBPSIYBaHHS, SIKi KOOPAWHYBATUMYTH BIIPOBA/DKCHHS pe-
¢dbopmu neueHTpaizalii Ha perioHanbHOMY piBHI. Bimkpurts LlenT-
paybHOTO O(icy Ta pEriOHAJBHUX IIEHTPIB BiJIOYBA€ThCSA B paMKax
peamizamii [Iporpamu s Ykpaidau 3 po3mIMpeHHs IpaB i MOKINBOC-
Tel Ha MiclleBOMY piBHi, Mia3BIiTHOCTI Ta po3BUTKY «U-LEAD 3 €B-
pororoy», mo ¢inancyerbes €C Ta OKpEMUMH €BPOTIEHCHKUMH Kpai-
Hamu. B kinmi 2016 p. ctBopeHo Acomiariito 00’ €JHAHUX TepuTOopia-
JBHUX TPOMAJI, 3aBAAHHAMH SIKOi BU3HAUCHO B3AEMOJIIIO 3 OpraHaMu
BUKOHABYOI BJIaJIM HA MICIICBOMY 1 HaIllOHAJIBLHOMY PiBHI, BiJICTOO-
BaHHS iHTepeciB WieHIB Acormiamii i HagaHHA IM TOCIYT, TapTHEPCT-
Ba 1 00’ €THAHHS 3yCHJIb 3 yCiMa 3alliKaBIeHUMH cTopoHaMu. CTaHOM
Ha kBiTeHb 2018 p. uneHamu Acorrialiii 00’ €JHAHUX TEPUTOPIATBHUX
rpoma € 189 opraniB micueBoro caMmoBpsyBaHHsI i3 20 perioHis.

1. Koncturymis Yxpainu: 3akoH Ykpaiau Bix 28.06.1996 Ne 254x/96-BP.
URL: http://zakon0.rada.gov.ua/laws/show/254%D0%96-%D0%B2% D1%80.

2. Ilpo cxBanenns Konuenuii peopMyBaHHS MiCLIEBOI'O CaMOBPSIY-
BaHHs Ta TEpPUTOpiaibHOI opraHizauii Brnanu: PosmopsypkenHs KabGinery
MinictpiB Ykpainu Big 01.04.2014 Ne 333-p. URL: http://zakon5.rada.gov.ua/
laws/show/333-2014-p.

3. Ilpo BHeceHHs 3MiH 10 MeToauku (GopMyBaHHS CIIPOMOKHHX TEPH-
TopianbHux rpoman: [Tocranosa KaGinery MinicTpiB Ykpainu Big 30 cepris
2017 p. Ne 662. URL: http://zakon3.rada.gov.ua/laws/show/662-2017-m.

4. Tlpo BHeceHHs 3MiH 0 AESKHX 3aKOHOJABYHUX AKTiB YKpaiHH 100
JNOOpOBIIBHOTO TPHENHAHHS TEPUTOPIaJbHUX TpoMaa: 3akoH YKpaiHH
Bixm 09.02.2017 Ne 1851-VIIL. URL: http://zakon3.rada.gov.ua/laws/show/1851-19
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5. Tlpo BHEceHHs 3MiH JI0 JIESKUX 3aKOHOJABUMX aKTiB YKpaiHU 1100
0COOJMBOCTEH OOPOBIIEHOTO 00’ €HAHHS TEPUTOPIATILHUX TPOMAJ, PO3-
TAIIOBaHMX HAa TEPUTOPISIX CYMDKHUX paioHiB: 3akoH YKpaiHu Bij
14.03.2017 Ne 1923-VIIL. URL: http://zakon2.rada.gov.ua/laws/ show/1923-19.

6. TIpo BHeceHHs 3MiH JI0 JCSIKHX 3aKOHIB YKpaiHU 1070 CTaTyCy CTa-
poctu cena, cenuima: 3akoH Ykpainu Big 09.02.2017 Ne 1848-VIII. URL:
http://zakon2.rada.gov.ua/laws/show/1848-19.

7. TIpo BHeCEHHS 3MiH 0 JeSIKUX 3aKOHIB YKpaiHH 111010 HAOyTTs MO-
BHOB@)XEHb CUIBCHKHX, CENUIIHUX, MICBKHX TOJIB: 3aKOH YKpaiHH Bif
09.02.2017 Ne 1850-VIII. URL: http://zakon5.rada.gov.ua/laws/show/ 1850-19.

0. 3. Ilanukeesuu,

KAHOUOam 10puOUYHUX HAYK, OOYeHM,
Odoyenm xkageopu
AOMIHICIPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIvgigCcbK020 Oeparcasnozo yHisepcumemy
BHYMPIWHIX CNPAs

M. T. I'aspunvuis,

KaHouoam 1opuoutHux HayxK, O0yeHm,
Odoyenm xkageopu
AOMIHICIPAmMUuBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIvgigcbK020 Oeparcasnozo yHisepcumemy
8HYMPIWHIX CNPAs

BHECEHHS 3MIH /IO KOJIEKCIB YKPATHMU:
HEOBXIJHICTDb €IUHOI'O IIIAXOAY OYEBUIHA

BaxxyiBuMm 3aBAaHHSIM Cy4YacHOI BITYM3HSIHOI MPABOBOI HAYKH, a
TaKoXK Oe3MOCEepPeAHBO 3aTyYeHHX JI0 MPaBOTBOPUOI JISUTBHOCTI Moca-
JIOBUX 0Ci0, € YIOCKOHAJICHHS 3aKOHOIABUOTO TIPOIleCY B YKpaiHi, BU-
POOIEHHS CBIIOMOTO ITiIXOY JI0 PABOTBOPYOI MPAKTUKH, BU3HAYECHHS
YiTKHX 1 paliOHAJIbHUX MPOLIELYP 3aKOHOTBOPEHHS. AKTYaJIbHICTh YJI0-
CKOHAJICHHSI 3aKOHOJIABYOI0 TIPOLIECY OOIPYHTOBYETHCS TAKOXK TUM, IO
OJTHIEI0 3 OCHOBHHX IPOOJIEM A0 CHOTOAHI 3AIIMINAETHCS Oe3CHCTEM-
HICTb 1 XaOTHYHICTh PO3BHUTKY YKpPaiHCHKOT'O 3aKOHO/IABCTBA.

[IpukmMeTHO, 110 KoJlocanbHa Maca 3MiH 1 JIOMOBHEHb JI0 3aK0-
HOJIaBYMX aKTiB (OCOOJIMBO THX, IO CaMi 1€ HE BCTUTJIM HAOyTH
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YHHHOCTI!), CBIAYUTB, 3pO3YMiNIO, 30BCiM HE MPO ePEeKTUBHY Ta IJIi-
IHY poOOTy 3aKOHOAABYOI0 OpraHy (SK Lie peryyisipHO MOAAIOTh Ha
ny61iKy, HanpukIaa, ronosu Bepxosroi Pann Vipainu)', a mpo e,
IO BiH MPAIOE B PEKUMI MOXKEKHOI KOMAH/IM, HE MAKOUU YITKOTO
JOBIOCTPOKOBOTO TUIAHY il.

Sk 3a3HAYAETHCS MOMITHYHUMHU aAHAIITUKAMHU, <«3aKOHOAABYA
eeKTUBHICTb YKpaiHCBKOrO mapsiameHTty He nepesuirye 10%. Hampu-
KJaf, 3a IIOCTY CECito, L0 TpHBAJa 3 MOYATKY JIIOTOTO JI0 CEpeIuHH
yirES 2017 p., Oysio nomano 1284 3aKOHOTPOEKTIB, 3 SIKMX 3aKOHAMH
cranu Bcboro 104 noxkymenta (8%). Takuii sxe opsimok nudp AaroTh i
ekcrieptd rpomajicbkoi Mepexi OIIOPA, siki mpoaHamizyBanu Aisuib-
Hicte BP 3a 2,5 poku. 3a ixHimu qanumu, 3 nucronana 2014 p. Hapaenu
3apeecTpyBand 4634 poeKTH, 3 AKX «3eJIeHe CBITIIO» B CECIHIN 3ai
oTpuManu Tinbku 344 (7%). B minoMy 3K, SIKIIO BpaXxOBYBaTH MIPOEKTH
nofani Kabminowm 1 mpesunentom Ykpaiau (5507), To mapiaaMeHT mpu-
iusB 12% Bix ycix jokymeHTiB (661 3akon)» [2].

Binrak, migBuiieHHs e()eKTUBHOCTI 3aKOHOABUOl isITbHOCTI
BepxoBHoi Pagu Ykpainu sik €1MHOr0 opraHy 3aKOHOJIaBuOl BIaJH B
JeprKaBi, 3a0e3MeYeHHsT TOKpaIleHHs ii SKOCTI — OCOOIMBO BasKIIH-
BHM HAaIpsM MapilaMeHTCHKOTO ped)OpMyBaHHSA, Y MeXaX IIUTCHOL
KOHCTHUTYIIiiTHOI pepopmu B YKpaiHi.

Ha namy aymky, npobiema eekTHBHOCTI npHiHATHX Bepxo-
BHOIO Pamoro VYkpainu 3akoHiB morpebye BupoOieHHS (opmMymu
NPUAHATTS SKICHUX 3aKOHIB. 3 OIJsly Ha 3a3HaucHe, BBAXKAEMO 3a
HeoOXi/THe BUCIIOBUTH JIeAKi MipKyBaHHSI PO MPOITO3UIIii, BUKIIAJCHI
y JAemyTaTChbKOMY 3BEPHEHHI HApOAHOrO JemyTara YKpaiHu
I.C. Jlynenko Ne 929 Binm 04.04.2018 poky «lllomo 3axoHOmaBUOTO
BPETYJIIOBaHHSI MUTAaHHS CTOCOBHO 3aCTOCYBAaHHS €IWHOTO ITiJIXOIY
BHECEHHS 3MiH JI0 KOJCKCIB YKpaiHW», K¢ HaIIUIIIIO 0 HU3KHU TPO-
BIJIHUX IOPUJAMYHUX 3aKJQJiB BHIOI OCBITH, y TOMY YHCII W JO
JIBBIBCBEKOTO J€PKABHOTO YHIBEPCUTETY BHYTPILITHIX CIPaB:

1) momo «OdoyinbHocmi 3anpo8adceHHsi 0OHAKO80I npoyedypu
BHECEHHs 3MiH 00 KOOUGIKOBAHUX AKMIE GUKTIOYHO 3AKOHAMU NPO

! 3okpema 18 mumust 2016 poky Tonosa Bepxosroi Paxu Auapiit Ilapy6iit nas
npec-KoH(EepeHIio, MPUCBIYCHY MiACYMKaM cecii mapiaamenty. CrieniaabHuil Kope-
cnouaeHT pagiocrannii I'onoc Cronuui Crikana ['pumunaa nmoBimommia, mo [lapy-
0iif Big3HAYMB K IUTIOCH, Tak 1 MiHycu pobotu BepxoBHoi Pamu. Bin migkpecnus,
1110 32 CECII0 BAAIOCS MPUIHATH OJIIU3BKO MIBTHUCSYI 3aKOHOMPOEKTIB [1].
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6HeCeHHsl 3MIH 00 8I0N08IOHO20 KoOdekcy» (1. O BKa3aHOTO JienyTaT-
CHKOTO 3BEpHEHH:). 3a3HAYNMO, IO BAXKIUBUM (PAKTOPOM CTBOPEH-
HSl €(EeKTUBHO [il0401 CHCTEMHU 3aKOHOAABCTBA YKpaiHU € BHCOKHM
PiBEHb 3aKOHOJABUOi TEXHIKH — CIOCO0Y BUPOOJICHHS 3aKOHOIABYHX
aKTiB YHOBHOBa)XCHUMH CY0’€KTaMH 3aKOHOTBOPEHHSI, 110 OXOILIIOE
MPOLIEAYPHI, JIOT1UHI Ta JIHIBICTUYHI ITPAaBHJIA IX CTBOPCHHS.

Heo0ximHOIO yMOBOIO 3arainbHOO0OB’SI3KOBOTO, OAHAKOBOTO 1
TOYHOTO BUKOPHCTaHHS TaKHX MPAaBUI y BUPOOJICHHI 3aKOHONABYHX
aKTiB € TXHE HOpMaTUBHE 3akpimieHHs. B Ykpaini Ha croromHi Bija-
CYTHIH! CHieTlialbHUi 3aKOHOJJAaBYHA aKT, 0 PETJIAMEHTY€E 3aKOHOA-
BUy TexHiky. OKkpemi mpaBuiia 3aKOHOJABUYOI TEXHIKM 3HAWILIM 3a-
KpiIUIEHHS Y HOPMATHBHO-TIPABOBHX aKTaxX, SIKUMH PETJIAMEHTY€EThCS
3aKOHO/IaBUa MisTBHICTH, 30KpeMa, 3akoHi Ykpainu «lIpo Perma-
MeHT BepxoBHoi Pagu Yipainu» Big 10.02.2010 3i 3miHamu 1 gono-
BHeHHAMHU (po3ain IV «3akoHogaBua npouenypa») [3].

Sx Bimomo, BiamoBigHO 70 1. 3 4. 2 cT. 4 L{uBimsHOTO KOJEKCY
VYxpainu [4] «SIkmo cy0’ekT mpaBa 3aKOHOABYO] iHII[IATHBY TO/AB
1o BepxoBHoi Pagu Ykpainu mpoeKT 3aKoHy, SIKUH PErytoe UBiIb-
HI BIZHOCHHH 1HaKie, HiX 1ei Komekc, BiH 3000B’s13aHu 0HOYAC-
HO TI0/IaTH MPOEKT 3aKOHY PO BHECEHHs 3MiH a0 LluBinsHOrO KOze-
Kcy Ykpainu. IlonaHuil 3aKOHONIPOEKT PO3IIIALAETHCS BepXOBHOMNO
Pagoro YkpaiHu 0oJHOYACHO 3 BiAMOBIIHUM MPOEKTOM 3aKOHY IIPO
BHeceHHs 3MiH 1o LuBinmesHOTO KONEKCy Ykpainm». B po3BuTok m0-
JIOKEeHb, BUKJIAJICHUX y Ha3BaHOMY JeMyTaTCbKOMY 3BEpPHEHHI, MPo-
nonyemo y Bcix Komekcax 3po0utm BignmoBiaHi 3acTepeixeHHsI
MPOo aHAJOTiYHUI MOPATOK BHECEHHS 10 HUX 3MiH.

2) mono «doyinbHocmi 8HeceHHs 3MiH 00 Peznamenmy Bepxo-
6Hoi Paou Yxpainu, siki 6 nepedbauanu nonodxicewHs npo me, wo
0yOb-aKuil 3aKOHONPOEKM, AKUU, NOPA0 3 THUWUMU NOJNONHCEHHAMU,
nepeobavae @HecenHs 3MiH 00 KOOeKCig, He Modce OYmu po3eisaHy-
MUl NapIamesmom Ha NIeHAPHOMY 3aCiOaHHI 6e3 OKPeMo20 GUCHOG-
Ky Komimemy, 00 npeomemy 8i0aHHs K020 GIOHOCSMbCS NUMAHHS,
nopyuieni 8 npoekmi 3aKoHy (8 YacmuHi NUMAaHs, Wo peynolomsCs
Kooexcamu)» (I1.B IEMyTATCHKOTO 3BEPHEHHS).

Ha mamy nymky, 3 Oorisily Ha BaXKJIMBICTh KOHCTHTYLIHHO-
MPOIIECyaThbHOTO 3aKOHOAABCTBA, 0O€3 SKOTO MaTepiajdbHi HOPMH
MTOBHOIIHHO (PYHKIIIOHYBAaTH HE MOXYTbh, CIi/I MiATPUMATH BiIIMOBI-
JTHUH 3aKOHOMPOEKT HapoaHoro Aemyrata Ykpainu I.C. Jlynenko.
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3) 1o Toro * MpomNoOHYEMO LIe OJHY MPHUHIHUIIOBY 3aKOHOIAB-
4y HOBENy, TICHO IOB’s3aHY i3 3MICTOM BHKJAJEHUX BHILE MOJO-
KEHb, a came:

3aKkpinuTH Ha KOHCTHTYMIMHOMY PiBHI HOPMY IpPO T€, IO KO-
nQiKoBaHi 3aKOHOAABY1 aKTH MAIOTh BUILY IOPUIUYHY CHITY TIOpPiB-
HSTHO 3 1HITUMH HOTOYHUMH 3aKOHAMH.

1. Cmikep Bepxosroi Pagn Annpiii [1apy0iii qaB mpec-koH(pepeHIIiro,
MpUCBSYCHY TigcyMkaM cecii mapiaamenTy. URL: http://newsradio.com.ua/
2016_07 18/P-dsumki-ses-VR-deputati-uhvalili-p-vtisjach-zakonoproekt-v-
speckor-7498.

2. Iincymku cecii BepxoBHoi Panu: edexTHBHICTH yKpaiHCHKOTO map-
namenty He nepesuiiye 10% (indorpadika). URL: https://ukr.segodnya.ua/
politics/itogi-sessii-verhovnoy-rady-effektivnost-ukrainskogo-parlamenta-ne-
prevyshaet-10-infografika-1041113.html.

3. IIpo Permament Bepxosnoi Pamm VYkpaiam: 3akon YkpaiHu Bix
10.02.2010 3i 3minamu i gonoBHeHHsMH. URL: http://zakon2.rada.gov.ua/
laws/show/1861-17.

4. TwueinpHuA Komekc Ykpainu Bix 16.01.2003 3i 3MiHaMH i JOMTOBHEH-
asmu. URL: http://zakon5.rada.gov.ua/laws/ show/435-15.

0. 3. Ilanukesuu,

KAHOUOam 10puOUdHUX HAYK, OOYeHM,
Odoyenm xkageopu
AOMIHICMPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIbgi6cbi020 Oeparcasnozo yHisepcumemy
BHYMPIUWHIX CNPAs

B. B. Icancokui,

3000y8a4 suwoi oceimu

JIvgigCcbK020 Oeparcasnozo yHisepcumemy
BHYMPIWHIX CNPAs

KOHI'PEC SIK CKJIAJIOBA
IHOJITUKO-ITPABOBOI'O MEXAHI3MY CIIIA

OynknionyBanHs Konrpecy Cnomydyernx llltaTiB sik ogHOTO
13 HaliBaXXJTMBIIINX OPraHiB LUEHTPaJbHOI BIAAW 1€l nepxaBu, 0e3
CYMHIBY, € BaKJIMBOIO CKJIQJIOBOI0 JKHUTTEMISUIBHOCTI TIONITHKO-
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MPaBOBOI0 MEXaHI3MY Ili€l €IMHOI HA CHOTOJHIIIHIN JCHb «Cynepep-
JKaBW», 1110 CBOEIO YEProl0 BUMArae Bijl JIOCHIHUKA TPUCKITUIUBOI yBa-
THl 1O HAWMEHIIHNX AeTajied poOOTH IIi€l 3aKOHOTBOPUOI IHCTHTYIII1.

Koncturynis CIIA 1787 poky Haroiomrye Ha Ba)XIHBOMY
(abo HaBiTh, TOUHIIIE Oy/e cKa3aTH, IPUHIMUIIOBOMY 1 BU3HAYAIbHO-
MY) TIOJIOKEHHI, 10 «yCi BCTAHOBJIEHI TYT IOBHOBa)KEHHS 3aKOHO/1a-
Buoi Bianu Hajexath Konrpecosi Cromyuenux IllTariB, sikuit ckia-
naetbest 13 Cenaty 1 [lanatu npeacraBHukiBy (crarts I, po3ain 1). He
3aliBUM, rajiaemo, Oyae 3a3HauuTH, 10 4eproBi Bubopu 1o [lanatu
NPE/ICTABHUKIB MPOBOAATHCS IIOJIBA POKU TIPSIMUM T'OJIOCYBAHHSM,
TIPH IIBOMY MiCIIS PO3MOIUISIOTHCS MIXK IITaTaMH 3aJIeKHO Bij dnce-
JILHOCTI HACEJICHHS BIiJNOBITHOI aJMiHICTPaTUBHOI oxuHUI (CT. I,
po3ain 2). Bogaowac, mo CeHaty oOupaeThCs MO JIBa CEHATOPH Bif
KOXXHOT'O TITAaTy CTPOKOM Ha IIicTh pokKiB (cT. I, po3min 3).

Bkazani nanati Konrpecy mMaroTh B NpUHIMIII MApUTETHI 3a-
KOHOTBOPUYI MPAaBOMOYHOCTI, OKPIM TOJIOXKEHHS, 3TiJHO 3 SKUM BCI
(hiHaHCOBI TMOBHOBaXeHHs HanexaTh llamari mpencraBaukiB (cT. I,
po3ain 7) [1].

Chil mOrOAUTHCH 3 TYMKOIO BIJIOMOTO YKPaiHCBKOTO KOHCTH-
tynioraricta B. M. lllamoBana, 1o iHO/i B MOAIOHUX BUTIAIKAX KOXK-
Ha 3 TajaT Ma€e OCOOJHBI, MPUTaMaHHI TiJIbKHU il TOBHOBAXKEHHS, 1 1€
TaKOX CIPUHMAETHCS SIK apryMEHT Ha MiATBEPPKEHHS iX piBHOCTI [2,
c. 103]. 3okpema, nurre BepXHil MajaTi HAJEXKUTH MIPABO JIABATH TaK
3BaHy «Iopamy ¥ 3rofy» (KOHCTHUTYIiHHE (OPMYIIOBaHHS) IIOJO
KaH/IW/aTiB, BHECCHUX [Ipe3naeHToM Ui IpU3HAYeHHS Ha JepKaBHi
Mocajay, a TaKoX Ha paTU]iKallilo MIKHApOAHUX JOTOBOpiB. Y pasi,
KOJIM JKOJIEH 3 KaHIUATIB y MPE3UISHTH ITiJ] 9ac BUOOPIB HE Habepe
HEOOXiHOT KUTBKOCTI TOJIOCIB KoJjerii BuOipHUKIB (MiHiMyM — 270),
Horo oOpaHHs IOKJIaJA€ThCS Ha HIDKHIO TajiaTy. CBOEIO 4eproro KOH-
crutyniero CIIA mepenbadeno moBHoBakeHHs CeHary obuparu Bi-
ne-mpesugenta. Haromicts [lanara mpeacraBHUKIB Mae TpaBoO poO3IIO-
YMHATH TpoLeAypy iMmiuMeHTy [Ipe3uaeHTa Ta iHIIMX BHUIIMX MOCa-
noBux oci0, a CeHar Mae TpaBO PO3MNISJATH TaKi KaTeropii crpas
(ct. 2, po3nin 2 i 3 Korcrurynii CILIA). I Tyt nopeuno 3ramatw, mo 3
1789 poky [lanara npencraBaukiB Oinbiine S0 pa3iB BUCTyNaNa 3 iHiIli-
ATUBOIO ITPOIICTYPH IMIIIUMEHTY, aJie TUIbKU Y JIBAHAISITHA BUITAKaX
crpasa moxowia 1o CeHaTy. Y ABOX BHIAAKax OOBHHYBadeHHS OyIn
3HATI Yepe3 Opak JOKa3iB, IICTh YOJIOBIK OYyJM BUTpaBAaHi 1 4eTBEPO —
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BU3HAHI BUHHUMH. YCi 3acyjpkeHi Oyiu (eepaabHUMHU CYIISIMHE;
J. Iukepinr, okpyxuuit cyans Heto-I'emmmmpa (1804 pik), V. Xem-
¢puc, oxpyxuamii cyans Tenreci (1862 pik), P. Apuibansa, 3 Komep-
uiftHoro cyay (1913 pik) i X. Pirrep, cyans niBaenHoro okpyry ®io-
pumu (1936 pik). Takum unHOM, iMIiUMeHT y pykax KoHrpecy BusiBu-
BCsl 30pO€r0, sKa Oinbllle BUKOPUCTOBYBAJIAach NMPOTH CYIOBOI Biay,
aHDK MPOTH BUKOHaBYOi. [IpoTe 1e 30BciM He 03HaJae, M0 IMITTIMEHT
He Moke OyTu BHKOpucTaHud KoHTrpecoM aisi pe3ylbTaTUBHOTO
BIUIMBY Ha BHKOHaBYY TiKy Biaau. Ciif MaTw Ha yBasi, 110 iMIIiY-
MEHT € Ha/I3BUYAHO TPOMI3/IKOI0 MTPOIIETyPOIO, KA Ha TPUBAIIMHA Jac
MOJKE Tapalli3yBaTH 3BUYAWHY MISUTBHICTD 3aKOHOIABUOTO OpTaHy
KpaiHu. Skmo x 0g npouexypa nopyuieHa npotu Ilpesunenra, to
Mapari3oBaHAMHU Ha TIEBHUI 9ac MOXYTh CTaTH OOWIBI T1LJIKH BIIA/IH, &
YacTKOBO W cynoBa. Tomy oOIliHIOBaTH €(pEeKTHBHICTh IMITIYMEHTY B
MEXaX CHCTEMH «CTPUMYBaHb 1 IPOTHBAr» CIij HE 3 TOUKU 30pYy Yac-
TOTH HOr0 3aCTOCYBaHHS, a 3 TOUYKU 30py MOKJIUBOCTI OTO BUKOPHC-
TaHHS Y KpUTUYHUX CUTYaLlisiX.

Awmepukanceknii KoHrpec 3acimae, sk mpaBuiio, Hapi3HO 1O
rnajgarax, aje B AEIKUX BHUIAIKaX CKIMKAIOTHCS 1 CIUIBHI 3aCigaHHS.
Ile OyBae, 30kpema, AJsl 3acIyXOBYBaHHs nocianb [Ipe3unenta i ams
MpoBeIeHHsT OQiIIHIX IIepEMOHIN 3aralbHOIEP’KABHOTO 3HAYEHHS.

3akoHOaBuUMil Tpoliec BKIIOYAE B cebe BHECEHHs 3aKOHOMPO-
€KTy B TaJIaTy, PO3TJISAI Ta MPHAHATTS HOro oOOMa maiaTtamu, 3a-
tBepmkeHHs [Ipesnnentom CIIA ta omybnmikyBaHHS.

3akoHO/aBYi TPOMO3HMIII] MAIOTh YOTHPH OCHOBHI (hOopMH: O
(bills), crinbHI pe3omroii (joint resolutions), pe3osrolii, mo 30iraroThes
(concurrent resolutions) # mpocri pe3omtortii (simple resolutions).

Haiiuacrime BUKOPUCTOBYeThCS Taka (opma, K O, TOOTO
3aKOHOMpPOeKTH. OCTaHHI CTalOTh 3aKOHAMHU y HACTYITHUX BUMAIKAX:
SIKIIIO BOHM MPUIHSATI B OJHAKOBIHM Gopmi oOoMa IratamMu i mijmnuca-
Hi [Ipesunenrom; skmio IIpe3uaeHT MpoTATOM JecsTH THIB MiJ 4ac
cecii Konrpecy (0e3 BpaxyBaHHsI BUXiAHHUX 1 CBSITKOBHUX [HIB) HE
MOBEPHYB O1JUIb 13 CBOIMH 3aliepeueHHsIMU B Majiary, mio Oynia iHimi-
aTOPOM TPUHHATTS UBOTO OLIA; SKIO0 2/3 TOJIOCIB 4ieHiB 000X
nanat Beto IIpe3usieHTa Ha 3aKOHONIPOEKT Oy/Ie MOJ0NIaHE.

CrinpHi pe30oLii BAKOPUCTOBYIOTHCS SISl IPUKAHSITTS PillIeHb
mOZ0 3aXOJiB TOTOYHOTO, HEMOCTiHHOro Xapaktepy. IIpakTudxo
BaYKKO MTPOBECTH MEXKY MK OLIJIEM 1 CITIIBHOIO PE30ITIOIE0, 00 TiCTIs
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cxBanienHs [Ipe3unentom (abo BiAXMIIEHHS HOTO BETO) BOHU B PiBHIN
Mipi MaroTb cuily 3akoHy. CTaTyTH, B OCHOBI SIKMX € O, mi3Hime
JIOTIOBHIOIOTHCST 200 3MIHIOIOTHCS CITLTHHOIO PE3OJIIOIIEI0, 1 HaBIaKH.
[Iponiemypr mpoxomkeHHsT OULTIB 1 CHUTBHUX PE3OJIOII TOTOXHI.
BukiTr0OYeHHSIM € JHIe CHiIbHI PEe30JIIollii, 0 MatoTh POpMy KOHCTH-
TYUIHUX TIONpaBoK. «Y pasi, KOIW JIBi TpeTHHU WwieHiB o0ox [lamat
OymyTh BBaKaTH 3a HeoOXximHe, KoHrpec BHOCHTH TOINIPAaBKH IO INi€i
Konctutynii abo  Ha BEUMOTY 3aKOHOAABYHMX 300piB JABOX TPETHH
TaTiB CKiIMKae KOHBEHT AJis1 BHECEHHS MOMPABOK, KOTPi B 000X BU-
Mmajikax HaOyBarOTh 0OOB’SI3KOBOI CHIIH 1 3HAUEHHS sIK cKiagoBa Kon-
CTHTYIIII, AKII0 OyAyTh paTudikoBaHi 3aKOHOAaBINMH 300paMi TPbOX
YeTBepTUX IITaTiB abo  KoHBeHTaMm y TphOX UYETBEPTHX IITATiB, 3
ypaxyBaHHSM TOTO, KOTPHH i3 X crocobiB parudikallii 3arponoHye
Konrpec», — mporomomrye m’sita crartsi OcHoBHoro 3akoHy CIIA.
Orxe, B Takiii cuTyaii cxBajeHHs [Ipe3unienTa He BUMaraeTbesl.

Pesoutorii, koTpi 30iraroThcs, HE MAKOTh 3aKOHOJABYOTO Xa-
paKkTepy i HaTOMICTh BHKOPHCTOBYIOTHCS ISl BUCIIOBJICHHS IPHH-
LUITIB, JIYMOK YW IUICH MisJIbHOCTI MayiaT. XO04 Ii Pe30JroNii He
€KBIBaJICHTHI OL/IJISIM, B OCTaHHI JECATHIITTS 3’ SIBUIACH TEHICHIIIS
BHKOPHCTOBYBATH iX i Oe3mocepeqHb0 y 3aKOHOJaBUil cdepi: 10
TEKCTYy JeSKUX 3aKOHIB BKIIIOYAETHCS MYHKT, SKHH mependadae
MOXJIMBICTh BiJIMIHM ITUX 3aKOHIB ILIAXOM Takoi pesosnrorii. lle
MOSICHIOETBCSl TIPAarHEHHSM 3aKOHO/ABLIB YHHKHYTH BETO TIJIAaBU
Jep)KaBU y BUMAIKy MOXJIMBOTIO B ITOJAIBIIOMY CKAaCyBaHHI SKO-
roch 3aKOHY, aJ/PK€ HaOyTTs YMHHOCTI PE30JIOIIil, 110 30iraerbcs,
nepeadayae CXBaJICHHsS OCTaHHBOI B iJIEHTUYHIN (opMi oboma ma-
JlaTaM¥ 1, Ha TIPOTHUBAry BijJ OULIIB 1 CHUIBHUX PE30NIOIii, HE BU-
Mmarae miamucy [lpesnnenTa.

[MutanHs, OB’ s3aHi 3 BHYTPIIIHBOK JISUIBHICTIO OJHIET 3 MaJar,
HAIPHKJII]], CTBOPEHHS CIITIOTO KOMITETY, O3B Ha ITyOIiKallito cire-
iaJTbHUX JOTIOBIIEH TOIO, BUPIIITYIOTHCS 3 IOTIOMOTOIO TIPOCTHX Pe30-
Jitorlind. OCTaHHI pO3MIAAAIOTHCS TiEH0 MAIATOO, B SIKY BHECEHI, 1 TeXK HE
3aTBepuKyroThes [pesunenrom Cnionmyuenux [1ItaTis.

3rimHo 3 OCHOBHMM 3aKOHOM BHWIIMI 3aKOHOAABYMN OpTaH
YIIOBHOB)KEHUH «BCTAHOBIIOBATH 1 30MpaTH MOJATKW, MUTA Ta aK-
uu3Hi 300pu [UIA TOro, MO0 CruladuyBaTH OOpru 1 3a0e3rnevyyBaTH
CHTBHY O0OpOHY 1 3arallbHUUM MTOOpPOOYT»; YKIaJaTH TO3WKH BiJl
imeHi Cromydenux lllTartiB; peryiroBaTH TOPTIBIO 3 iHO3EMHHMH
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JepKaBaMU..., BCTAHOBJIIOBATH €AMHI TpaBWja TpPO HaTypaliza-
Li0..., KapOyBaTu MOHETY, peryJoBaTH ii HiHHICTP 1 IHHICTh iHO-
3eMHO1 MOHETH. .., 3aCHOBYBaTH TiAmopsakoBani Bepxosaomy Cymy
CYJIOBi OpraHu; KapaTu MOPCHKUN PO30iH, TSHKKI 3IIOUYMHH, BUNHEH] Y
BIJKPUTOMY MOpPi, Ta 1HII MOPYIIEHHS MiXKHApOJIHOTO IpaBa; Oro-
JIOUTYBaTH BIHHY..., CTBOPIOBATH W yTpUMyBatu (DJIOT; BCTAHOBIIIO-
BaTH TpaBWJja MO0 YIPABIIHHS Ta OpraHizaiii CyXOIMyTHHX 1 MOp-
CHKUX CHJI; BU/IaBaTH BCi 3aKOHH, SIKi OyAyTh HEOOXimHI JUIsi 31ikic-
HEHHS K BUILNEBKa3aHMX MpaB, TaK 1 BCIX IHIINX MpaB, SKHUMHU IS
Koncturymis naginse Ypsg Cnonxyuennx lllraris, foro nemaprame-
HTH YU TIOCAI0BUX 0oCiO» (cT. I, po3z. 8).

Bapto He 3a0yTu i monoxkenHs KOHCTUTYIIT 111010 HAJXaHHS
NapJIaMEHTy BHUKJIIOYHOTO NOBHOBA)KEHHS BUKOPHCTOBYBATH JEprKa-
BHI KOIITH (TaK 3BaHE «IIPABO PO3MOPSKATUCS TaMaHIIeM KpaiHm»):
«OKOJTHA BUILIATA TPOIICH 13 OFOKETY HE MOXE BiJIOyBaTHUCH 1HAKIIIE,
K TUTBKH 3TiTHO 3 YCTAHOBJIEHUMH 3aKOHOM MpPU3HAYEHHSMH, a
JeTaNbHI 3BITH TPO JIepXKaBHI NPUOYTKH Ta BUIATKA HEOOXiTHO Tie-
PIOIMYHO ONIPUITIOHIOBATHY (CT. I, po3. 9).

Harosnocumo 1ie Ha OfHIM MPUHIUIOBIHM no3uiii. Panime mMu
BXK€ KOHCTAaTyBaJlll TIIEBHUI MapUTET y NMOBHOBKEHHIX HayaT. Aje
CJIiJT 3a3HAYUTH, IO y 30BHINIHBOMOMITHYHIN mapuHi CeHar, K BH-
Ja€ThCsI, Mae OUTBITY MOJITUYHY Bary MOPIiBHSHO 3 HUXKHBOIO MaJia-
To10. 3 iHImOro OOKy, (hiHAHCOBI MPEPOTaTHUBU, PO SKI BXKE HIIIa
MOBa, HE JAlOTh IrHOpyBaTH mosuiito [lamatu mpencraBHUKIB Ha
30BHIIIHBONOJITHYHINA MIAXIBHUIII.

3H0BY X Takd posib CeHaTy y 30BHIIIHBONOJITUYHINA HapuHi
nerepmiHoBana OCHOBHUM 3aKOHOM JICPKaBH. 3 OTJISAY Ha T€, IO
CeHar NPUCKIIIMBO CTAaBUTHCS 10 MUTaHb MDKHAPOIHOI Oe3neKu i
YKOJTHUM YMHOM He Oakae OyTH Ha 3aJHBOMY IUIaHI ITiJl Yac MpHUiTH-
STTS. JOJICHOCHUX JIS1 BChOI'O CBITY pillleHb, IPOLEAYPa OJePKAHHS
«paam i 3rogm» ax HiAK He € popmanpHicTio. [licns 3aBeprieHHs
MIEPEMOBUH IJlaBa JIEPKABU K «TOJIOBHUM JHUIUIOMAT CBOEI AepKa-
BW HaNpaBJysie MiXKHAPOAHI YTOIU 0 BEpXHbOI manatu. [ToTiM Mixk-
HApOJHMI JIOTOBIp TEPEAAETHCS B KOMITET 13 3aKOPJIOHHUX CIIPaB,
o0 O0OTOBOPIOE HOTO Mix Yac cBOiX 3acimaHb. HaTtoMicTe ocTaHHIH
MOJK€ JIOTIOBICTH CBOFO To3wHIIifo mpo goroBip Cenary. IIpore imMoBi-
PHUM € ¥ iHIIMIA BapiaHT PO3BUTKY MOJIIN, 32 SIKOTO KOMITET i3 3aK0-
PAOHHUX CIpaB He Oyae BBakaTH 3a MOTPiIOHE HABITH JIOMOBICTH
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CBOIO TMO3HIIII0 MIO0 MIXXHAPOAHOTO JIOTOBOPY. 3a TAKOTO BUMAIKY
ocTaHHi# Oy/ie IPOCTO BiAXUICHUH.

1. Koncruryuis CIHA. Iilpaso CIIIA. 2013. Ne 1-2. C. 13-30.
2. IllamoBan B. M. CyuacHuii koHCTUTYyIiOHANi3M: MoHOTpadis. K.:
Canxowm; FOpiakom IaTep, 2005. 560 c.

B. M. Ilacmepnak,

KaHOuoam 1opuoudHUX Hayx,

doyenm xageopu
AOMIHICIPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIvgigCcbK020 Oeparcasnozo yuisepcumemy
BHYMPIWHIX CNPAs

II. A. Cemepenko,
topuckoncyrom 1308 MBII «IMBO»

IOPUIANYHE PO3YMIHHA KOHCTUTYUIOHAJII3MY

KoncTrTyIioHai3M HaNeXUTh 10 THX (PyHIAMEHTAIFHHUX IIiH-
HOCTEH CBITOBOI KyJIBTYPH, SIKi JIFOACTBO YIOCKOHAITIOE TIPOTSATOM BCi€l
fioro ictopii. PO3BUTOK KOHCTHTYIIIOHAI3MY B YKpaiHi Ha CydacHOMY
eTari € CKJIaJJHAM Ta 0araTOacIeKTHUM, 110 3YMOBJICHO CTaHOBIICHHSIM
JIEMOKpaTUYHOT KOHCTUTYLIIHOI nepkaBy. BiTumsnsHi (axiBii KOHCTa-
TYIOTb, 0 Y Cy4YacHil FOPUAMYHIN JIiTepaTypi KOHCTUTYLIOHATI3M 3a-
3BUYall PO3MIIAAAIOTH Y HEPO3PUBHOMY 3B’SI3KY 3 OOMEXEHHSM BIIaJd
JIepKaBH SIK HAJIF0 Ha iCHYBaHHS KOHCTHUTYIIMHUX Ba)KENiB BiJHOCHO
BCTAHOBJICHHS AEPKaBHUX OOMEKEHb, IOPUINYHE OOMEKEHHS AEPKaBU
1 3arajbHy MPOTHIII0 CBAaBULIIO TPABIiHHS, CYKYIHICTh MPUHLIMIIIB,
TOPSIIKY AisUTBHOCTI 1 IHCTHTYITIOHAIBHUX MEXaHI3MIB, 1110 TPAMIIIHHO
BUKOPHCTOBYIOTECS 3 METOIO0 OOMEXEHHs Jiep:kaBHOi Bianu. Lle, ojHax,
HE BUKITIOYAE PI3HOMAHITTS TOTJISIIB IIOJI0 PO3YMIHHS TOHSTTS «KOH-
crutymioramizm» [ 1, c. 174].

FOpuauyHMi KOHCTUTYIIIOHAIII3M € CHCTEMOIO, Y SKIi K OIUH 3
€JIEMEHTIB HasIBHI KOHCTUTYIIIHHI HOPMH, KOHCTUTYIIIS, ajie He SIK I0Ch
3aCTHIJIE, CTATUYHE, 4 KOHCTUTYIIiS, y34Ta pa3oM 3 ii JOKTPHUHAIBHUMHI
OCHOBaMH, CHCTEMOIO MOITHKO-IIPABOBUX I[IHHOCTEH, sIKi BimoOpaxka-
FOTh KOHIIEMIIiI0, (Ppi1ocodiro, CyTh KOHCTUTYLI, a TaKOXK MPaKTHUKY Il
3aiicHeHHs. KpiM IMX CKJIQIOBHUX TOJITHKO-TIPABOBOI CHCTEMH KOH-
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CTUTYIIIOHATI3MY, BXKIIMBE 3HAYEHHS MAIOTh KOHCTUTYIIIMHA ITPABOCBI-
JIOMICTh, KOHCTHUTYILIIMHI IPaBOBIIHOCHHHM 1 KOHCTUTYIIIMHA 3aKOHHICTbD,
Ha BCTAHOBJICHHS SIKOi, 3pEIITOI0, CHpsSMOBaHe (PYHKI[IOHYBaHHS IIi€l
CKIagHOI cucTeMHd. KOHCTHTYINIOHATI3M — IMONITHKO-IIPABOBE SIBHIIIC,
npaBoBa (FOPUINYHA) CYTh SIKOTO 3YMOBJIEHA, IIEPII 3a BCE, HOPMATHB-
HO-TIPABOBOIO OCHOBOIO IIi€l CHCTEMH, SIKOIO BUCTymae KoHCTHTYIs
(KOHCTHUTYLIIMHE 3aKOHOaBCTBO). KOHCTHTYIIISA Ma€ 3MillIaHy HOJIITHKO-
MPaBOBY IIPUPOAY, K 1 KOHCTUTYIIIHI BiIHOCHHH, 1110 BUHHUKAIOTh Ha
OCHOBI 11 HOpM, SIKi TAKOXX MOXXYTh OYTH OXapaKTepU30BaHi SIK ITOJi-
TAYHI 1 TIPaBOBI OJHOYACHO, OCKUILKHM «... BOHH PETYIIIOIOTEH IIPOIEC
oprasizarii Ta 371iCHEHHS BIaHUX TOBHOBAXKEHEL HAPOIOM, JIEPIKABOIO
1 eJleMeHTaMH TOJITUYHOI cucteMu» [2, c¢. 47]. KpiM Toro, momirtudHa
MPUPOJIa KOHCTUTYILIOHAII3MY BHIIIMBAE 3 TICHOTO B3a€MO3B’SI3KY IIO-
JIITUKY 3 KOHCTUTYLIIHHO-IIPABOBUMU 1HCTUTYTaMH 1 peamissmu. CydacHa
KOHCTUTYIIIHA JTyMKa TIPOTIOHYE TAKOXK TaKy TOUKY 30py: «KoHcTHTY-
LIOHAJII3M € IIPaBOBOIO 1JICOJIOTIEI0, SIKA BIJOOPaXKae 1 IPOTrHO3YE PO3-
BUTOK BIiNOBITHOIT HOPMOTBOPUOCTI Ta HOPMO3acTOCYBaHH:» |3,
c. 289]. IocriliHnii PO3BUTOK MPUHLIMIIIB KOHCTUTYLIIOHATII3MY pOOUTH
SKIIO HE HEMOXJIMBUM, TO BKpall BAXKKUM 3aKpIlUICHHS 1X TOBHOTO
niepentiky B TekcTi OCHOBHOTO 3aKOHY, — a/Ke OJTHIEI0 3 O3HAK IhOTO
HOPMATHBHO-TIPABOBOT'0 aKTa € KOPCTKICTh, KOJIM HIETHCSI PO BHECEH-
Hs 3MiH. CamMe TOMY HasIBHICTb y JIep>KaBi PEKUMY KOHCTHTYIIIOHAII3-
My He 3aJIeKHTh Biji iCHyBaHHS 4M BifICyTHOCTI OCHOBHOTO 3aKOHY;
NPUHIMITN KOHCTHTYLIOHATII3MY MOXYTb OYTH 3aKpiluieH] y Oyap-sIKHX
JDKepenax TpaBa, He 000B’s3K0BO y TekcTi OcHOBHOro 3akoHy abo y
TEKCTI HOPMATWBHUX akTiB. KOHCTHTYIIIOHAN3M TiCHO TOB’SI3aHUM 3
KOHCTHTYIIIsIMA. Lleii 3B’ 30K BHpakeHO, HacamIiepes, y ToMy, 1o Ho-
PMaTHUBHOKO OCHOBOIO KOHCTHTYIIIOHAJII3MY € KOHCTUTYIIiSI IEBHOT JIep-
KaBH Ta ii KOHCTHTYIi{HE 3aKOHOAaBCcTBO. KpiMm Toro, Mix mumu Qe-
HOMEHAMHU TIPOCTEIKYETHCS 1 TEPMIHOJIOTIUHHI B3aEMO3B’ 130K, OCKLILKU
KOHCTUTYIIIOHATI3M E€TUMOJIOTTYHO TIOXOTUTH BiNl ClloBa «constitutio»
(KOHCTHUTYIIISI), TOMY aKCIOMAaTHYHUM € Te, M0 KOHCTHUTYIIOHAIIZM €
HEMOXJTMBUM 0e3 KOHCTHTYII. [Ipu 1ipoMy KOHCTHTYIIISI MOXe OyTH
MICAHOI0 1 HemMcaHow, KoAW(IKOBaHO i HekoaudikoBanot. ['omno-
BHE, 1[0 KOHCTUTYI[IOHAII3M Ma€ CITUPATUCS Ha HOPMATUBHY 0a3y KOH-
CTUTYIIIHOTO XapaKTepy, Ky, K MPaBUJIO, MPEACTABICHO Y OUIBIIOCTI
JIepPrKaB CBITY KOHCTHTYIIISIMH Ta KOHCTUTYIIHHAM 3aKOHO/IaBCTBOM.
Omxe, IPUHIAITN KOHCTUTYIIOHATI3MY (PIKCYIOTHCSI y TIOTOYHO-
My 3aKOHOJIABCTBI, B IHINMX JpKeperax TpaBa, PO3KPHUBAIOTHCS MPU
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o(iriiiHoMy TiymaueHHi HOpM OCHOBHOTO 3aKOHY, — SIKIIIO TTPHHIHIT
HE 3aKpIIJIeHO Y TeKCTi OyKBalbHO, ajie BiH BUIUTHBAE 3 HOTO 3MICTYy.
[IpoGemy BUHUKAIOTH y pasi, KO Y TekcTi OcHOBHOTO 3aKOHY iCHY-
I0Th CYIEPEYHOCTI y MOCIiIOBHOMY BHKJIQJICHHI MEBHOTO MPUHIIHITY.
Tak, cynepeqHOCTi JIETKO BiJICTEKUTH, BUBYAIOYM 3aKOHOIPOEKTH TIPO
BHECEHHsI 3MiH Ta J0mnoBHeHb 10 KoHcturymii Ykpainu. IOpumuune
PO3YMIHHS KOHCTUTYIIIOHAIII3MY Tlepenoadae HOpMaTuBHE 3aKPITICHHS
Ta TPAKTUYHY Pealizallifo O3HaK KOHCTUTYIIOHANI3MY, KOHCTHTYILH-
HUX I[IHHOCTEH Ta MPUHIINIIIB, i3 (JOPMYBaHHSIM BiIIOBITHOI PErysaTH-
BHOI METOJIOJIOTIi Ta MeXaHi3MiB., O3HaKH, I[IHHOCTI Ta IMPUHIIUIM KOH-
CTUTYLIIOHANI3MY € BKpail IIMPOKOI0 KATETOPI€l0, YITKUX PaMOK SIKOT y
Teopii KOHCTUTYLIIHOTO TpaBa JI0Ci He iCHye; BogHOYac came (opmy-
BaHHS CHUCTEMH KOHCTUTYIIHHHUX I[IHHOCTEH (aKCionorii KOHCTHTYINO-
Hali3My) B YKpaiHi TO3BOJIUTh y MaOYyTHROMY C(OpPMyBaTH TOBHO-
[[iHHY KOHIIETIIIFO BITIN3HIHOTO KOHCTUTYIIIOHATI3MY.

1. Husepenko I'. II. OcHOBHI miAXoaw M0 BU3HAYCHHS MOHATTS «KOH-
CTUTYIIOHANI3MY» y CyJacHill HaykoBiit xymii Jepowcasa ma pecionu. Cepist
IIpaBo. 2009. Ne 1. C. 171-175.

2. KoHcTuTylis He3ane)kHOi YKpaiHW: HaB4. TOCIOHWK / 3a pem.
B. ®@. Iloropinka, lO. C. [llemmyuenka, B. O. EBmoxumosa. K., 2000. C.47.

3. KOpunnuna ennuknonenis. K.: «Ykp. ennukiy, 2001. T. 2 / pen-
kou.: FO. C. Hlemmyuenko (royoBa penkoir.) ta in. C. 289.

0. 1O. Iouwpko,

KaHoudam Qinocopcokux HayK, OoyeHm,
Odoyenm xagedpu ¢inocogii ma nosimonoeii
JIvgigcbK020 Oepacasnozo yHisepcumemy
BHYMPIUWHIX CNPAs

KOHCTUTYUIOHAJII3M
Y HOIJIAJAX M. IPATOMAHOBA

[IponoBiaytoun He NuIIEe PiBHOMPaBHICTH OCi0, ane W piBHO-
MpaBHICTH Halliid, M. /[paroMaHoB BBaXkaB, 1[0 OCTAHHE MOXHA 3/Tili-
CHUTH TiTBKH 32 (eneparii HapoiB.

Mucnurenb 31 CBOEI0 HEBTOMHOIO TPOIIOBIAII0 OCOOMCTOI Ta
CycHiibHOI cBOOOM 1 TPEICTABHUIIBKUX KOHCTUTYIIHUX YCTaHOB,
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SKY BiH MPOBaJWB IMOYWHAIOYN 3 CEPEIMHU CIMIECITUX POKiB, MOCi-
Jla€ 30BCIM BHHSTKOBE Micie. J[paroMaHOB 3poOHB MPOMNOBiJb MpaB
0COOMCTOCTI 1 TMONITHYHOI CBOOOAN CBOEID TOJIOBHOIO CIIPABOIO Ta
BHPa3HO BHCTYIHB IMOCIIJOBHUKOM KOHCTHTYIIIOHAIICTIB, TBOPIEM
YH HE MEePIIOi KOHCTUTYIIHHOI Teopii.

Sk crBepmkye O. LlleBuenko: «CBoepinHicts M. [Iparomano-
Ba SIK MPOTPECHBHOTO MOJITUYHOTO 1 TPOMAJICHKOTO JisTda KPUETHCS
MepuI 3a Bce B HOro MIMPOKOMY, MOJIIACTIEKTHOMY T1IXO/i 10 TaKOTo
BaXJTUBOT'O TOHSTTS, K «KOHCTHUTYLIOHANi3M», sIKE€ BiH HEPiIKO
JOTIOBHIOBaB, 30aradyBaB, iHKOIH, HaBiTh, OTOTOKHIOIOUH 3 TIOHST-
TAM TOJITHYHOI cBOOOM. J[paroMaHOBCHKE PO3YMiHHS KOHCTHTYIIi-
OHAJII3My BKJIIOUYAJIO B ce0€ TaKi YMHHUKHU: MOJITHYHA CBOOOA CyC-
MiJIBCTBA 1 OCOOMCTOCTI, IO peatisyBajacs depe3 HapoJIHe MpecTa-
BHUIITBO B IEHTPI, CAMOYTIPABIIHHA HAa MICISIX, TOTPUMAHHS TIPaB i
cBoOO I moauHMY [3].

Oxpecioroun 0co0JIMBOCTI KOHCTHTYHiOHANi3My M. [Iparo-
MaHOBA, CJIiJ] HATOJIOCHTH Ha HOTO OCHOBHUX TO3MIISAX: «Y 3eMIISIX,
HaCeJIeHWX YKpPaiHCHKUM IUIEMEHEM, IOBUHHO OyTH 3aCHOBaHE TOBa-
puctBo «BinbHa Crinkan—«BoibHbili Cor03», sSIKe MOCTaBUTh CBOIM
3aBIaHHSAM POOOTY AJIS MOJITHYHOTO, EKOHOMIYHOTO 1 KyJIbTypHOTO
BU3BOJICHHS Ta PO3BHUTKY YKPAiHCBKOTO HApoay W IHOIUIEMiHHHX
KOJIOHIH, 1110 )KUBYTh cepel HhOoro. ['0J0BHUM 3aBnaHHAM «BibHOT
Crinkn» B Pocii y TenepimHiii Ta HAOMKYHMA Yac MOBHHHA OyTH
poboTa IS TIepeTBOPEHHs Ili€l Aep)kaBH Ha 3acafax MOJITHYHOI
cBoboam» [1, c. 125].

[Iporpama, BukIajeHa B KHUXKI «BilbHA CIiiKa», MICTHTh
MPOEKT KOHCTHUTYIIiIHOI peopranizamii Pocii. B HhOMYy o0co0amBO
mpuBepTae 10 cebe yBary maparpad, 10 BCTAHOBJIOE 3arajbHe BU-
Oopue mpaBo, i TO MpaBO OOMpATH MArOTh YCi TPOMAJSIHU, KOTPi J10-
csarmu 21-pivyHoro Biky. HalromoBHIIIy TPHUKMETy IIBOTO TPOEKTY
CTQHOBHTH HAIOJISTaHHS Ha IUPOKOMY MiCIIEBOMY CaMOBPSIyBaHHI,
0co0MMBO 00JaCHOMY, SIK OCHOBI JEp)KaBHOI'O CaMOBPSIYBaHHS,
3MIACHIOBAHOTO LIEHTPAJIbHUM HApPOJAHUM MPEICTABHUIITBOM.

Ha mpoTuBary mpoexTam BHPOOJIEHUM Pi3HHMH T'POMAJICHKHU-
MU TYpTaMHu B OCTaHHI POKH, IPOEKT, BUKJIJIeHHH Y TBOpi «BinpHa
CIIiJIKa», BUT1THO BIiAPI3HAETHCS CaMe THM, [0 B HHOMY MPHILICHO
0COONMBY yBary HMHUTaHHSM MICIIEBOTO CAaMOBPSIAYyBaHHS; TaK, Ha-
NPUKIAA, Y HhOMY B caMy KOHCTHTYIIIO BBEJECHO BU3HAUECHHS KOM-
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METSHINH OJMHUIIL MICIIEBOTO CaMOBPSIYBaHHS, 1[I KOMIIETEHINI €
3HAYHO PO3IIMPEHI K HACIIJIOK CTBOPEHHS OLIBINOI, a BiITaK BILIHU-
BOBIIIMM CaMOCTIHHIMIOI BiJl TYOEpHCHKOTO 36MCTBa OJIMHUII CaMo-
BpSIAyBaHHS — OOJIACHOTO 3€MCTBA; 3PEIITOI0, PO3B’SI3aHHS CIIOPY
PO MEXi KOMIIETEHIIIi MOMIXK OpraHaMu MICIIEBOTO CaMOBPSTyBaH-
Hs 1 IICHTPAJILHUM YPSIJIOM € BiJJIaHe BUKIIIOYHO CYIOBI.

Onmparounch Ha BIACHI TIEPEKOHAHHS Ta POCIWCHKI peaii
M. [IlparoMaHoB BHOKpPEMIIIOE Taki IiJIi YKpaiHCHKOTO TOBapHCTBa
«BinmpHa Cminka»: «l. 3aranpHo-rpoMaasiHchKi: a) [IpaBa mroanHM 1
rpomansauHa; 0) CamoBpsimyBanHs. . Cyro-HamionansHa: [lodi-
THYHA cBoOOma» [1, c. 133].

OxpiM TOJIOBHUX I[iJIeH CIUIKM BUSHWM BHIUISE T W JESKi
JIO/IaTKOBI, cepel SKUX 30KpeMa MOXKHA BiI3HAuWTH: «UJIeHU MOBH-
HHI BHIITYKYBaTH B PI3HUX MICIIAX 1 KJlJacaX HACEJIeHHsI YKpaiHH CIio-
rajyd Npo MHUHYJIY CBOOOIY i PIBHONPABHICTH, SIK HANPHKIAA, TPO
CaMOBpslyBaHHS TOBITIB 3a T. 3B. JINTOBCHKMM MPaBOM, MiICT 3a
T. 3B. TIpaBOM Marae0yp3bKiM, TIPO CBITCHKE 1 IIEPKOBHE CaMOBPSI-
IyBaHHS TpoMaj i BOJIOCTEH, mpo OpaTCcTBa, MPO CaMOBPSIYBaHHS
Ko3aIlbKe (COTeHb, MOJKIB i BCiel ['eThbMaHIIMAM) 1 T.I1., — MiATPUMY-
BaTH I[i CIIOT/IX 1 MiJBOAUTH X JIO0 TETIEPIIIHIX MOHATH PO CBOOOTY
1 piBHICTh B OcBiueHUX HapomiB» [1, c. 133].

[MoscHiotoun ctarTi craTyTy «BilbHOI CHTKM» BYCHUH HAro-
Jomrye: «SIKIo 10 Terep cKa3aHoro J0JaMo, 110, 32 BU3HAHHAM YCiX
criocTepiraviB, yKpaiHCbKa IMOPOAa, YMCIO WICHIB AKOi 1 TEmep yxke
Moxke Oytu BusHaueHo jo 20.000.000, — naneko He mo30aBiieHa ¢i-
3MYHUX 1 MOPAJIBHHUX O3HAK BHINOI JIFOJSHOCTI 1 JOBENA Y CBOEMY
MUHYJIOMY 3Ii0HICTH J0 KyJIbTYPH, HE3BKAIOUM Ha HECTPUSATINBI
YMOBH, — TO MU THM OiJIbIlle TIOBUHHI OyJ1€MO BHU3HATH, IO yKpaiH-
ChKUW HapoJ MOXeE SBUTH COOOK0 HE TUIBKH MPUPOIHE, ajie 1 BIsSTYHE
TIOJIe TSl MPUKJIAIaHHs CHJI THX 0Ci0, SIKi Oa)KarOTh CITY)KUTH PO3BH-
TKOBi Joacekomy» [1, c. 139]. IlpucBsuenns cebe poOOTi Ha KO-
PHUCTh PO3BUTKY HApOIy YKpaiHCBKOTO HE TUTBKH MOXKE IMOBHICTIO
3aJJ0BOJILHUTH OCOOMCTOCTI, SIKI MiJHSUTHCA 0 PO3YMiHHS iHTepeciB
3araJbHONIONICEKAX, — alleé BiJIbHA 1 PO3BHHYTa YKpaiHChKa HaIlisd
Oyze, 3BUYaliHO, HE HAHOCTAHHIIIUM YWICHOM Y JIFOJCHKIN cim’i. Jlaii
Bese JlparoMaHoB: «YKpaiHCbKUI PYX, SIKUH IIPOSBIISIETECS B OCTaH-
Hi JIECATHPIYUS 3 yce OIBIIOI0 HAMOIErTUBICTIO, i B HAWOLIbIT HaiB-
Hi CBOi YacH, 1O CyTi, HE MaB iHIIOI IiJi, KPIM ITOBEPHEHHS YKpaiH-
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CBhKOI HaIlil B CIM 10 KYJIFTYPHUX €BPONEHCHKUX HAPOIB, B Ky BOHA
Bxomwia 1o Kinmg XVII cT. ykpalHChKOTO, JOKHM 3rajlaHuil BUIIE
posnoxin Ykpainu He mimipeaB ii cum» [1, c. 139]. Ha manwmii gac
CBiZIOMa MisTHICTh Ha KOPUCTh TPOMAISTHCHKOI CBOOOIM 1 CaMOBPSI-
NyBaHHS HaceJieHHsT YKpaiHH, a TaKoX 00 €JHaHHS i1 OCBIUYEHHMX
KJIACIB 3 MacaMH HapoJ]y, 3BHYAHO, JIOTIOMOXE YKPATHCBKIN Halii
CKOPOTHTH Ty BiJICTaHb, IKa YTBOPHIIACS MPOTITOM OCTaHHIX CTOINITh
MiX 1 pO3BUTKOM i HapoAiB €BpomnH, sKi 3HAYHO BHUIEPEAWIH ii, —
1iJIb, SIKA BXKE caMa COO0I0 HE MOXKE HEe OyTH BH3HAHOIO TiJTHOIO 3Y-
CHJIb MOPAJIbHO PO3BHHYTHUX JIIOZIEH, & 0COOJINBO BUr'alyBaHUX CEepell
YKpaTHCHKOTO HAPOAY 1 3aBISKHM HOTO Tpaii.

«Posrnspatoun monitruHy ictopito LlIBetinapii, Hinepnanmis,
[oTtnanaii, Aarmii Ta Crnonydernx LltaTiB AMepuku — KpaiH, sKi i
JIOC1 3AHIIIINCS 3pa3KaMy TONITUYHO BUTBHUX JEp)KaB Ha 3eMHii
KyJii, — MU 6a4MMO, — [0 B HUX MOJIITUYHI PEBOJIIOLIT CIIPSIMYBaJIUChH
MEpI 32 BCE MPOTH HEIOB’sI3aHOI 3 MICIICBUM HACEJICHHSIM OIOPOK-
paTii, pO3BUTOK AKOi I1i PEBOJIOIII BCTUIIIA MPU3YITUHUTHA Ha CaMmo-
My MOYaTKYy, TaK CaMo sK i 30eperTH caMOBpsTyBaHHS.

Honmaroun KomeHTap 10 V crTarTi YKpaiHCBKOI MONITHKO-
comianpHoi mporpamu, JparomanoB mwmre: «llomTrara cBoOoma He
MOYe OYTH METOI0, a € TUTBKH YMOBOIO 3a0€3IIeYEeHHS JKUTTS 1 PO3BHUTKY
HaceneHHs. Came ToMy Oyb-SIKEe CITIBTOBApHCTBO, SKE CTABHTH COO1 3a
METy HOJITHYHE BU3BOJICHHS MIEBHOI KPaiHU, IOBUHHO MaTH, KpiM IEB-
HOTO IUIaHy BJIALITYBaHHS CaMOBPSILyBaHHs, TOTOBY IIpOrpaMy 3aXO0[iB
COLIATbHO-€KOHOMIYHOTO 1 KYJIBTYpHOT0 Xapaktepy» [1, c. 164].

Hanpukinni TBopy «BinbHa cninka» [IparomMmaHoB CTBEPIXKYE,
mo «Ykpaina no XVIII ct. Oyna, xo4a ¥ HaiOiIbII BixcTanomw (BHa-
CIIIOK 30iry pi3HHX reorpadigHuX Ta ICTOPHYHUX OOCTaBHUH), aie
BCe—TaKW OPTraHiYHOI YaCTHHOIO KyJNbTypHOI €Bpomm» [1, c. 178].
BinipBana Oyna Ykpaina Bif 1i€i €Bpomnu BHACHIOK CBOTO ITiJIKO-
pEeHHs EeCTIOTWYHIN 1 meHTpami3oBaniii Pociiicekiit immepii. Crtan
MOJIITUYHOT CBOOOJIM B OCTAaHHIHN Yac, BXKE 3a CBIAUECHHSIM CY4aCHOCTI
MIEPEUIKOJIKAE €BPOIIEHCBKOMY PO3BUTKY Y KpaiHHU.

Hocnimank cnamman M. Jlparomanosa ['. KoponboB Haromo-
mrye: «JparoManiBCbKi TOJTUYHI KOHIENTH Oyau cQOpMylbOBaHi B
1879 p. [lo HMX BUEHMIA BiIHOCUTH: PIBHICTH NPAB Il KOXKHOT JIFOJIHHHU,
cBOOOIy CITOBa, IPYKY i HAyKH, 300piB i TOBAPUCTBA, TIPaBO Oe3neper-
KOJIHOI CaMOyTIpaBU (aBTOHOMII) JJIsi KOXKHOI TpoMajay B ii cripaBax,
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MOBHOI CaMOCTIMHOCTI JJIs BUIBHOI CHIKK (peaeparii) rpoMas Ha BCiit
Vxpaini» [9]. O3HaueHa KOHCTPYKLiS BU3HAYAE JOUUTHHICTH JEMOKpa-
THYHOTO PO3BUTKY KOJKHOTO HapOy, sIKa CHPHATUME YTBOPEHHIO Maii-
OyTHBOTO (he/IepalliCTHIHOTO COr03Y JeprkaB. ToMy, 3Ba)Kaloun Ha TEH-
JeHuii icropuuHoro mpouecy B €Bpori, M. /IparomMaHoB CTBEpIDKYE,
IO «YKpAIHI[IM JIiMIIe BUCTYMAaTH 3 TyMKaMH HE CTUTBKH HalllOHab-
HUMH, CKUTBKA aBTOHOMHHMH 1 (emepampaumm» [2, c. 540]. Otox,
MIPOBITHOO 1JICEI0 Y WOr0 KOHIIEMIIiT KOHCTHTYIIIOHAJI3MY 0yJio 00CTO-
IOBaHH IIMPOKOi aBTOHOMIi YKpaiHH 3 BEJIMKOIO YaCTHHOIO CyBEpEHi-
TeTy B MeXax (henepariii BUTbHUX HapOIiB.

MmucnuTens HEBTOMHO JOBOJAWB, IO HE MOXHA BH3BOJIITH
«CJIOB’SIHCBKUX OpatiB» BiJ «TYPKIB 30BHIIIHIX», JTOTOKW HaJ BH3-
BOJIUTEIISIMHA HETIOPYIITHO MAaHYIOTh «TYPKH BHYTPIIIHI»; 0 BCTAHO-
BIIIOBAaTH CBOOOMY B UyXii KpaiHi MOXYTh TUTBKW JIOAHM BUTBHI y
cebOe BAOMa; 0 CBOOOJA — «YHUCTE JIII0» 1 MOTPEOYE «IUCTHX PYK» 1
IO JIFOJIH, SIKi 3aIUIAMYBajii ce0e 1HTeHAaHTCHKIMU Ta 1HIIUMH Kpa-
ODKKaMH Ta KPUBaBUMH TPHUOOPKAHHSMH TMOTPabOBaHUX CBOIMH
KOJIMIIHIMY ITOMIIIIMKAMH CEJISIH, CBOIM JJOTUKOM JIO CITPaBH CBOOOIH
MOXYTh TIJTbKH 3aHAMACTUTH ii.

1. Angpycsk T. I'. lmax no ceobomm (Muxaiino JlparomaHoB mpo
npaBa monuan). JIsBiB: CBiT, 1998. 189 c.

2. JparomanoB M. I1. Bubpare. K.: JIu6ine, 1991. 688 c.

3. Muxaiino J[paroMaHOB y KOHTEKCTI €BpPOIEHCHKOTO IMPOCBITHHIIb-
KOT'O PyXy: HaBY.-METO/I. IIOCIOHHUK; KOJI. aBTOpiB mij Kep. npod. O. B. Ilo-
tunpyaka. K.: Bua-so HITY im. M. I1. [Iparomanosa, 2007. 142 c.

b. I Ilpuiimax,

KaHoudam Qinocopcorux HayK, OoyeHm,
Odoyenm xagedpu ¢inocogii ma nosimonoeii
JIbgigcbK020 Oepacasnozo yHisepcumemy
BHYMPIWHIX CNPAs

ACIIEKTH KQHCTHTYHIﬁHHX ITPAB I CBOBO/J]
BIMCBKOBOCJIYKBOBIIB

VY BiTuM3HsAHIN icTopil mpobnemu B3aemuH 30poitHmx Cun i
CYCIIIBCTBA 3aBXAM 3aiiMann ocoOnmBe wicte. ChOromHi, depes
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00’€KTHBHI 1 cy0’€KTUBHI PUYMHH 1Ii IPOOIEMHU MEPEXOAATh B PO3-
PSLI KITFOUOBHX, cTparerivHux. Bin ix pimenns 6arato B yoMy 3aie-
XKUTh MaiiOyTHE 30poitanx Cunii, cTBOpeHHs mpodeciitHoi apmii st
3a0e3redyeHHs HAIllOHAJIBHOI Oe3MeKn Y KpaiHu.

s mpobnema s YKpaiHCBKOTO CYCHJIBCTBA € HE PUTOPHY-
HOW, a TpakTHYHOK. Hama cBigoMicTh MIITHO TOB’S3aHa 3 1JI€€r0
3axuCTy cBO€i Bitumsnu. /liicHO, IyXOBHUI CTPHIKEHD €THAHHS BCiX
TpOMaJsiH HAllloi KpaiHW BUpIC Ha 3arajbHid IS BCHOTO HApOay
noTpedi — He JOMYCTUTH Ha CBOIO TEPHUTOPIIO 3arapOHMKa, BigOWUTH
BOpOra, 3a0e3MeunTH MUPHUHN Tepedir KUTTsI. A Ui 1[boro YKpaiHi
nmoTpiOHa HamiliHa, Ooe3maTHa apmis. [lepexin Ha KOHTpaKTHY OCHO-
BY KOMIUIEKTYBaHHSI caM 1O co0i He Hauiisie i JaHUMHU SKOCTAMHU.
Bce Bupimye cran ayxy, jae mpodeciiiHa MiaroToBka 0coO0OBOTO
CKJIamy 1 YyCBIIOMIJIEHHI MAaTPiOTH3M, MOpaJIbHA BiATIOBIAANBHICTH 1
3aji3Ha BOJIA 3a0e3neuytoTh foro cuiy. Lli 1yxoBHi sikocTi moTpiOHI,
MepI 3a Bce, 0gilepChbKkoMy CKIIaay, 00 oQillepChbKHiA KOPITYC — SAPO
Oyab-AKOi apMii.

Arpecis Pocii 3Mmycuna ykpaiHCbKy Biaay BiIPOAMTH apMiio 3
norneny. 3a pokH BiiiHM YKpaiHa B pa3u 30UIbIIMIIA TAPK TEXHIKU B
30Hi ATO Ta 4YucenbHICTH OCOOOBOTO CKJamy, SIK CBig4aTh HaHi
MinoOopoHH.

TakuMm 4YWMHOM, Teopisl i MPaKTHKa BUMAralTh CHOTOMHI Bif
HayKOBOTO CITIBTOBApUCTBA TPOTO3WINA IO TiJBHUIIEHHIO SKOCTI
(YHKITIOHYBaHHS CUCTEMH HaIliOHANBHOI Oe3nekn YKpaiHu. Aje, siK
BioMO, 0e3 Teopil mpakTHKa MpaimoBaTH He Oyae. DopMyBaHHS
MOHATIHO-KAaTerOpialIbHOTO anapaTy Mae BeUYe3He 3HAuYeHHS IS
JOCIHIDKEHHsT OyIb-SIKOr0 sIBHIIA. [3 1bOro NpuBOLY NpaBO3HABELb
B. /1. KatkoB Bim3HauaB: «BoJOmIHHSA SICHUMM 3arajlHHMH ITOHST-
TSIMH € HEOOX1THUN €JIEMEHT BCSIKOTO 3HAHHA 1 HEBI €MHUM YHHHUK
BCSKOT'O HAYKOBOTO Tporpecy» [2, c. 46].

Hespaxkatoun Ha Te, mo KoHCTUTYIi€IO 1 3aKOHOJABCTBOM
VYkpainu BU3Ha4YECHI OCHOBHI TpaBa i CBOOOIH BiiCbKOBOCITYKOOBIIIB,
KOHCTUTYIi#HI rapaHTii iX COIialbHOTO 3aXHCTY, PEATbHOTO 3a0e3-
MEYEHHs] LMX MpaB L€ HE JOCATHYTO, TaK SIK MPOBOJUTHCS aHTHU-
TEPOPUCTUYHA ollepalisi Ha cxo/i Ykpainu [1].

3aKOHO/aBUE YPETyJIOBaHHS MUTAaHb MPOXOKEHHS BIHCHKO-
BOi CiIy’)kOM TpomansHaMu YKpaiHH pik 32 POKOM IOTepIaE 3MiH.
CrorozHi BKpail BaKIMBO, 100 Taki 3MiHHW, IO BifOYBalOTHCA Y
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MPaBOBiH TUIONIMHI LM HA 0J1aro CycmijbCTBY y LJIOMY Ta yKpai-
HCBKOMY Hapo/I0Bi 30kpema. PepopMyBaHHS apMmii Ta yCiX CyMiXHHX
MTOHSTH, SIBHII] Ta TPOIIECIB 32 OCTAHHI POKH € 3HAYHO JUHAMIYHUMH,
BayxmBUMH Ta HeoOxiganmMu. Kinens 2016 poky XapakTepH3yeThCs
JI0BOJIi 3HAYHMMH 3MiHaMHU TOJIOBHOTO Ta 0a30BOTO JJOKYMEHTY, SIKH
PETyJIoe IPOXO/KEHHS BIHCHKOBOI cly)0u, a came 3akoHy YKpaiHu
«IIpo BilickkOBHi 000B’ 30K 1 BINCEKOBY CITYXKOY».

30Kkpema Taki 3MiHM NependavyaoTh BiIMiHY KOHTPAKTIB 10 3a-
KiHYE€HHsI OCOOJIMBOTO TEpiofly; YHOPMYBAaHHS YKJIAJACHHS TpoMajisi-
Ham# YKpaiHu, sSKi IpUHAMArOTHECS Ha BIMICEKOBY CITy>KOY 32 KOHTpaK-
TOM, KOHTPAKTiB 3 BU3HAYCHUMH TePMiHAMH iX Mii; YKIacTH HOBI KOH-
TPaKTH Ha CTPOK LIICTh MicAIIB a00 Ha OLIBII CTPOKH; YHOPMYBaHHSI
MIPOIOBKEHHS KOHTPAKTY JJIsl BIHCHKOBOCIYXOOBIIIB, SIKi TIPOXOJISATH
BIHCHKOBY CITy»0y 3a KOHTPaKTOM, BHKIIOYHO IIijl 9ac MPOBEACHHSI
MoOiti3aiii 200 3 MOMEHTY BBEJICHHSI BOEHHOTO CTaHy 1 IHIIII.

Be3nepeuHo Taki HOBOBBEACHHS J03BOJISATH SIKICHO CIIPOTHO-
3yBaTH PO3BUTOK KaApoBOi cuTyarii y 30porHux Cmimax YkpaiHw,
BXKUTH 3aXOJMIB IOJMO 11 TOKPAIICHHS Ta HE JOMYCTHTH 3HUKCHHS
6oe3natHocTi 30poitanx Cun Ykpainu.

Peamizamis Ha MpakTHIl TaKWX TIOJOXKEHb MMOBHHHA HAJATH
3MOTY YHOPMYBAaTH JIesKi BaXIIMBI MHUTaHHS, TIOB’sI3aHI 3 TIPUNAHSAT-
TSIM, MIPOIOBKEHHSIM Ta 3BUTBHEHHSIM TPOMAJISIH 3 BiHCHKOBOI CITYX-
Ou, HaJJTaTH MOJJIMBICTH BIIICBKOBOCITYKOOBIISIM, SIKi IIPOXOJIATH Biii-
CHKOBY CITyX0y 3a pi3HMMH BHJaMH KOHTPAKTIB B OCOOIHMBHIA TEpi-
011, 32 Oa)kKaHHSIM MPOAOBKUTH BiliCBKOBY ciyk0y 3a HOBHUM KOHTpa-
KTOM a00 3BUTBHUTHUCS 3 BIHCHKOBOI CITy»O0H, 110 JO3BOJIUTH CTBOPH-
TH PiBHI YMOBHU Ta YHUKHYTH JIOJIATKOBOI MICHUXOJIOTIYHOI HANPyTH B
36poiianx Cunax YKpaidu.

Ha cporomni kpim icHyIO4HX paHilie 00CTaBHH, sIKi HaJlaBaJlnd
BifiCEKOBOCITY>KOOBIIFO TIPaBO 32 BIACHUM OaXKaHHSM 3BITBHHUTHCS 3
BIICEKOBOT CITY>KOH JIiFOTh HOBI JIBI 0OCTaBUHH, SKUMH €. YTPUMAHHS
KIHKOIO (YOJIOBIKOM) — BifICEKOBOCITY>KOOBIIEM TMOBHONITHBOI JUTH-
HU BiKOM 110 23 pokiB, sika € inBamigoM | um Il rpynu, sxmo BoHa
(BiH) He BUCIIOBWIIA (HE BHUCIIOBHB) Oa)kaHHS MPOJOBKYBATH BiHChH-
KOBY CIIy)KOy Ta yTpUMaHHS JKiHKOIO (Y4OJIOBIKOM) — BIHCHKOBOCITY-
OOBIIEM JUTUHY — 1HBaJIiZa miarpynu A Bikom 110 18 pokiB, KO
BOoHa (BiH) He BWCIOBHJIA (HE BHCIOBHB) OaKaHHS IMPOJOBXKYBATH
BiICEKOBY CITyKOY.
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[Ncuxonoriunuii (pakTop MpH MPOXOKEHH] BIICHKOBOI CITyX-
0u, HEeoOXilHO O aKIEHTyBaTW yBary Ha TOMY, IIO B CYTHICHOMY
HAIMOBHEHHIO, 10 CTOCYETHCS MPaB BiHCHKOBOCITY>KOOBIIIB 32 MUHYIT
poku He Oyio mpuaiieHo yBary. HeoOxiaHicTh MpommcaTs mCuxoo-
T1YHUIA acCTeKT MPOXOJKEHHS BIHCHKOBOI CITY>KOH 10 TpaBaM BiliCh-
KOBOCJTY>KOOBIIIB OCTaHHIM YacoM CIIOHYKAJIO T€, 1[0 HA YETBEPTOMY
potii mpoBenieHHsT OOHOBHX il Ha TepeHax YKpaiHH MOCTpakaaiu-
MU € HE TUIbKH BIHICBKOBOCITY>KOOBIIi, a 1 WwieHH ix cimeil. YCBijgom-
JIFOKOUH, 10 HEOOXIIHICTh 3/IIMCHEHHS] Ha HAWBUIIIOMY PiBHI IICHUXO-
JIOTIYHHUX peadlmTalifHuX 3aX0/iB SIK CAMUX BiHICHBKOBOCITYKOOBIIIB,
Tax 1 YeHiB iX ciMell € MiHIMaJIbLHHUM, ajie HEOOX1JHUM Ta BaXKJIUBUM
3aX07I0M, IO JIO3BOJHTH 3a0€3MEUUTH CTaOlIbHICTh, PIBHOBAry Ta
0e3mneKy y CyCIiIbCTBI. 3MiiCHEHHS 3aX0/IiB 3 TICUXOJIOTIYHOI, MEIH-
KO-TICHXOJIOTI9HO1, MOpaJbHOI, IMcuXiuHoi Ta (pizudHoi peabimiTamii
0e3nocepeIHbO TINBKH BiiCBKOBOCITYKOOBIIIB, 110 MPOXOASATH BiCH-
KOBY ciTy’)k0y HE JacTh BaroMoro pe3yJbTary 0e3 HaJaHHS TaKuX XKe
MOCTYT YJIEHAM 1X CiMeH, SKi MpUHMaroTh Ha ce0e OCHOBHHMA TATap
TICUXOJIOTIYHUX 3MiH, sIKi, HaXaJlb, BiIOYBAIOTHCS 3 JIFOJILMU OCTaH-
HiIMHU pPOKaMH.

B. 1. [lamwHCHKMH, BUBYAIOYM II0 MPOOIIEMy, BBaXKae, IO
MPaBOBHH CTAaTyc 0cOOM — II€ CKJIa/HA KaTeropis, sKa BiIA3epKaioe
KOMIUJIEKC 3B’SI3KiB JIIOAMHU 13 CyCIiIBCTBOM, AEPKaBOIO, KOJIEKTH-
BOM, OTOUYIOUMMH JIFobMH. OCHOBY IIPaBOBOTO CTaTycy OCOOH, IO
CKJIQ[IatoTh ii mpaBa, cB0OOM i 000B’ 13K € 3akpimieni B KoHcTuTy-
1ii Ta IHIIUX 3aKOHOJABYMX aKTaxX, MPOTOJIONICHI B 3arajbHiil Je-
Kjapanii mpaB moauHd. Lle ToToBHUM YMHOM 1 BU3HAuYae MpPaBOBE
CTaHOBHIIE OCOOM B CYCIIUIBCTBI, I pOJIb, MOXIJIHMBOCTI 1 y4acTp y
JepXKaBHUX crpaBax [3, c. 42—44].

3MicT MPaBOBOTO CTAaTYCy BiliCKKOBOCITY>KOOBIIIB € JIyKe Oara-
TOTPaHHHM 1 3aJIeXKHTh Bif psAny (dakropis. [lo-mepmre, BifickkoBOC-
Ty>KOOBeIb, SK TPOMAISHUH CBOEI JEpKaBH, BHKOHYE OOOB’S3KH
010 30pOMHOr0 3aXUCTy JCpXaBH, IOB’SI3aHUA 3 HEOOXIiAHICTIO
0e33armepevyHoro BUKOHAHHS HaKa3iB 1 IOCTABJICHUX 3aBIaHb y Oy/b-
SIKUX YMOBAX, Y TOMY YHCII 1 3 PH3UKOM JUTSI )KATTS. 3 IbOTO BUILIH-
Bae, 1110 BiiCbKOBOCITY>KOOBEIb, IK TPOMAJISIHUH, IOBUHEH HAUISATH-
Csl KOHCTUTYI[ITHMMU TIpaBaMH i CBOOOaMH, HECTH 00OB’SI3KH 1 BijI-
MoBiganeHICTh. [lo-Apyre, KOHCTHTYIIMHI TTpaBa i cBOOOAN BIHCHKO-
BOCITY>KOOBIIiB, iX OOOB’SI3KHM 1 BiJIOBINaNbHICTh BH3HAYAIOTHCS 3
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ypaxyBaHHSIM MOXJIMBOCTEH X pearnizanii B yMoBax 30pOWHUX CHII,
IO CIIPUYUHSE JISKI OOMEKEHHs B MpaBax i cBoOogax. OTxe, BUKO-
HaHHS TPOMAJITHUHOM OOOB’SI3KiB BIHCHKOBOI CITy’KOM OOYMOBITIOE
Te, 0 CTOCOBHO HBOTO Oy MiATH psii OOMeXeHb, 0 nepeadadeHi
3aKOHOJIaBUO 1 BUIUIMBAIOTH 13 OCOOJIMBOCTEH BICHKOBOI CIy»OH, a
TaKOX BIAMOBITHO JIO IUX OCOOJIMBOCTEH BIMCHKOBOI CITy:KOU 1M
HAJar0ThCSI JOJATKOBI MMpaBa, MY, TAPAHTIi 1 KOMIIEHCAITi1.

3akon Ykpainu «[Ipo coriayibHul 1 IPaBOBUH 3aXUCT BiHCh-
KOBOCJTY>KOOBIIIB Ta WICHIB 1X CiMel» HE JTOCKOHAIUI (HE JIUBJISIYUCH
Ha Te, 1[0 3MiHH JI0 I[hOTO 3aKOHY BHOCATHCS KOXKHOTO POKY 1 B IILOMY
TEX) Ta CTBOPIOE BEITUKY KUTBKICTh MEPEIIKO Ha NIIIXY 10 SKICHOTO
pedopMyBaHHS BIMCHKOBOI cepu. Y 3B’SI3Ky 3 HEJOJIKAMH I[OTO
3akoHy (SIK B MIPHUHIMII i 6araThb0X YMHHUX YKPATHCHKHX 3aKOHOJIaB-
YMX aKTiB) BUHUKAIOTh CKJIaJHI MPaBOBi KOHQIIIKTH y chepi corians-
HOTO 3aXHMCTy Ta peasizamii mpaB BificbkkoBochyk00BIiB. He BUKITIO-
YEeHHSIM 3 IIOTO TPHBOAY CTajl0 HaBiTh MPaBO Ha CBOOOIY COBICTI.
Tax, y wacTuHi 5 crarTi 6 3a3Ha4eHOTO 3aKOHY BKa3aHO, 110 «ocobam,
pemiriiiHi mepeKoHaHHsS SKUX MEePEeIIKOKAIOTh MPOXOKEHHIO CTPO-
KOBOI BIHCBHKOBOI CITy»KOU, HAJIAETHCS MPABO HA TPOXOJHKCHHS ajlbTe-
pHATHUBHOI (HEBIMCHKOBOI) CITYOW BINMOBIAHO 10 3aKOHY YKpaiHU
«[Ipo anpTepHaTHBHY (HEBiIICEKOBY) cyx)0y» [4, 5].

Takum YMHOM, IPaBOM Ha aJbTEPHATUBHY CITy>KOY B KOHTEKC-
Ti MPUMHCIB I[HOTO 3aKOHY MOXKYTh KOPHUCTYBATHUCS JIUIIE OCOOH, SKi
MIPU3UBAIOTHCS HA CTPOKOBY BIHCHKOBY CIIyX)O0Y, a 0co0H, 10 TPOXo-
JSITH BIICBKOBY CITY»OY 32 KOHTPAKTOM ITUM TPaBOM KOPHCTYBaTHUCS
HE MOXYTb.

Kpim mporo, Take By3pke Ta OJHOOIYHE PO3YMiHHS TpaBa Ha
abTEpPHATHBHY CITy)Oy Ha3BaHUM 3aKOHOM, a TaKO)XX HEIOCTAaTHS
PO3pOOIIEHICTh BIAMOBITHUX KOHCTUTYIIHHUX TOJIOKEHb HOPOIKYE
i 1HII pobGniemu y it cdepi.

Ha cporogni B VYkpaiHi ckmamacs cucreMa HOPMAaTHBHO-
MPaBOBHUX aKTiB Pi3HOI FOPHAWYHOI CHIIH, SKi BU3HAYalOTh KOHCTHTY-
LiHO-TIPaBOBHH CTaTyc BiliCbKOBOCTY)OOBLIB. L5 cucrema xapakre-
PHUBYETHCS BEIMKOIO KLUTBKICTIO HOPMATHBHO-TIPABOBHX aKTiB, X HETO-
CITIIOBHICTIO, JyOJIIOBAaHHAM TPAaBOBUX HOPM, BiJICYTHICTIO €IWUHOI
Tepminosiorii. [IpaBoBi HOPMH, 1110 MICTSTHCS B ITUX aKTax, HE BIIMOBI-
JIAfOTh B TIOBHIH Mipi Cy4acHOMY CTaHy CYCHUJIBHUX BiJIHOCHH, HOCSATh
YHCTO ACKIAPATUBHUIN XapakTep 1 He 3aBKAW MAaOTh MEXaHi3MIB iX
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peanizaiii. ToMy iCHyrO4a HOPMaTHBHO-TIPaBOBa 0a3a MOTPeOye CUCTe-
MHOTO BUBYEHHS Ta aHAJi3y 1 Ha Wilf OCHOBI PO3POOJIEHHS Ta MPUIHHSIT-
TS HOBHX OLUTBII i€BUX HOPMATHBHO-TIPABOBHX aKTiB, IO PETYIIOIOTh
KOHCTHTYIIIITHO-TIPABOBHI CTATYC BIIICHKOBOCITYKOOBIIIB [6].

IIpe3uneHT YKpaiHu SIK TaBa JEp:KaBH, TAPAHT JOJEPKAHHSI
Koucruryii Ykpainu, npas i cBOOO/ JFOJMHU Ta TPOMAISIHUHA 1 K
Bepxosuuii ['onoBHOKOMaHyBau 30poitanx Cuir Ykpainu 6e3moce-
PEAHBO BUCTYIAE TapaHTOM 3a0€3MEUeHHS KOHCTUTYI[IMHUX TIpaB i
cB00O/T BiliCKOBOCITY>KOOBIIIB [7].

TakuM 9UHOM, CKIIQJHICTh CYCHIIIBHO-TIONITHYHOTO 1 COIliab-
HO-€KOHOMIYHOTO mosiokeHHs1 30poiiHux Cunl B cydacHiii Ykpairi
BHCYBAa€ Ha MEPIIMH IUTaH 3aBJaHHS aKTHBHOTO TMOIIYKY MEXaHi3MiB
i BUIICHHS MIPECTIKY Ta MATPIOTH3MY BifiCEKOBOI CITy>kOM B CycCITi-
JBCTBI, @ TAKOXK B3aEMOJII CYCIIIBCTBA 1 apMii B HOBHX yMOBaX po3-
BUTKY J€p>KaBU.
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3MICT CUCTEMHU
CYYACHOI'O YKPAIHCBKOI'O
KOHCTHUTYIIOHAJI3MY

[Iporec po3BUTKY ¥ yIOCKOHAJICHHS CUCTEMH KOHCTHTYI[iN-
HOTO PETYJIOBAaHHS B Cy4acHi# YKpaiHi OB’ s3aHUIA 3 HU3KOIO (hak-
TOPIB, cepell SIKUX OCOOJIMBY POJIb BiJlirpae HE TUILKH 3arajbHOBU-
3HAaHUM aCMeKT «IKOCT1» KOHCTUTYIIMHOTO 3aKOHOJABCTBa (Ha II¢
a0COIOTHO YITKO 3BepTae yBary BiT4u3HAHHN (axiBerns O. KOmuk,
SIKUH 3a3Havae, 10 caMe BiJl SIKOCT1 3aKOHOIaBCTBA 1 3aKOHOIaBYO-
T'O MPOLIECY 3aIEKUTh T€, IKUM YHHOM NpaBo (HYHKIIOHYE Yy CyCITi-
JTBCTBI 1 BUKOHYE CBOIO PETYJSITHBHY (YHKIIIO), MO BimoOpaxkae
00’ €KTHBHO-TIPaBOBHI BUMip KOHCTUTYIIITHOTO peryifOBaHHS, a U
CyO’€eKTHBHHI acIeKT, IO CTOCYEThCS CIPUUHATTS HIHHOCTEH KOH-
CTUTYLIHHOTO peryiioBaHHs, KyJIbTUBYBaHHS BCEOIYHOTO PO3YyMiH-
HS 1 BU3HAHHA COIIIaTbHOTO MPU3HAYEHHS KOHCTUTYIIii, IOBaru 10
Hei, a TakoX OO0 THUX IHCTHTYTIB, fKi BCTaHOBIIOIOTHCS YHHHHUM
KOHCTHTYILiiiHUM TipaBoM Ykpainu [1, c. 89]. Koncruryuiiine npa-
BO HE MOXJIHMBE 0€3 LiJTICHOI CHCTEeMM 3arajJbHOBH3HAHUX i7eil Ta
MPUHIUIIB KOHCTUTYLiOHAN3My. KoHcTuTymioHamisM Ha ChOTO-
JTHIIIHBOMY €Talli PO3BHTKY 1 BJIOCKOHaJeHHS HaOyBae O3HaK He-
BiJI’EMHOTO €JIEMEHTY MPaBOBOI KyJIbTYpH 1 MPaBOBOi MPaBOCBiIO-
MOCTI CYyCIIIbCTBA.

XapakTepusyoun iCHYIOYl B Cy4acHid HayIlli KOHCTHUTYIIiH-
HOTO TpaBa MiAXOIU A0 BU3SHAYECHHS MOHATTSI KOHCTUTYIIOHATI3MY,
CIiJT 32a3HAYNTH, IO HA JOKTPUHAIHHOMY PiBHI chopMyBaiocs Oj-
pasy HeKiTbKa OCHOBHUX TPaaWIlii Horo po3ymiHHS. 30KpeMa, Ha
OYMKY JESKHX JOCTiAHHUKIB, KOHCTHTYIIOHANI3M CIiJ PO3YyMITH
HacaMIlepe] K CHeluQidHy MPaKkTUKy KOHCTUTYIIHHOTO OY/iBHH-
I[TBa, pealizamii KOHCTUTYIIii, I OXOPOHH Ta iICHYIOUOTO KOHCTHUTY-
niiHoTO Nany [2, c. 151].
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OnHOYacHO KOHCTHUTYIIOHAJI3M MOCTae K 3a0e3rnedyeHa aep-
KaBOKO CI/ICTCMHiCTb KOHCTHTyHiﬁHHX SBUII, IO OXOIINIFOIOTH BECH
MpOIeC KOHCTUTYIIIITHOTO PETYIIOBaHHS 1 KOHCTUTYIIITHOTO PO3BUT-
Ky [3, c. 58].

Ha nymky 1HIIMX JOCJIiIHHUKIB, Y BU3HAYCHHI TOHATTS KOH-
CTUTYI[IOHATI3MY HAroJioc Ma€e OyTH 3poOJICHO HE CTUIBKH Ha
MPaKTUYHOMY AacleKTi, CKITbKM Ha TEOPEeTHYHOMY. 30Kpema,
C. ABak’siH 3a3Hayae, 1110 KOHCTUTYI[IOHAJI3M € TIEpPIIl 32 BCE CUC-
TEMOIO YSBIEHb LIOJI0 3arajibHO JEMOKPaTHYHHUX 1 3aralbHo-
MUBLTI3AMIRHNX MIHHOCTEHW BIAIITYBaHHS JEPXKABHOTO 1 CYCIIiJIb-
Horo XuTTH [4, c. 101]. Lli ysaBineHHs BH3HAYAIOTh HAWOINBII 3ara-
JbHI HaOpsIMM PO3BUTKY JAEPIKaBH 1 CYCHIIbCTBA, METOIO SIKHX €
YTBOPEHHS JI€MOKPATUYHOI IMOJITHYHOT CHCTEMH, TPOMAISHCHKO-
T'0 CYCITIBCTBA 1 PAaBOBOI AepKaBH.

VYkpaiHChKUII KOHCTUTYLIOHAII3M y TPOIECi CBOrO CTaHOB-
JICHHSI XapaKTepU3y€eThCA: HAyKOBO-MPAKTUYHOIO MapajurMOI0 KOH-
CTUTYITIOHATI3MY, IO Ma€ BIACHY («HAIIOHAIBHYY) ICTOPIIO PO3BUT-
Ky; MPUHIUIIAMH, 10 HAOYJIX CBOTO KOHCTUTYLIMHOTO O()OpMIICHHS
3HAYHO Mi3Hillle, HiXK B IHIIUX KpaiHax €Bpomy; eJeMEeHTaMH 3MiCTY,
SKi BimoOpakaroTh crienn(iky yKpaiHCHKOTO CYCIIIbCTBA, YKPaiHCh-
KOi JIEp>KaBHOCTI, MTPaBOBOI CUCTeMH YKpaiHH, IHCTUTyTaMU CHCTe-
MH KOHCTHTYILIOHAJI3My, 110 MepeOyBalOTh Yy CTajil CTaHOBJICHHS,
HapEIITi, METOIO — SIK METH KOHCTHTYIIHUX NIepeTBOPEHb B YKpaiHi
[5, c. 8].

CyuacHu#l ykpalHCbKHH KOHCTHTYIIOHAJI3M, MOJEIb SKOTO €
a/ICKBaTHOIO CY4acHUM 00’ €KTHMBHMUM YMOBaM PO3BUTKY YKpaiHu, a
TaKOX KOPECTOHIYE IEePCHEKTUBHUM 3aBIaHHSIM KOHCTHTYIIHHO-
MPaBOBHUX 1 JEMOKPATHYHHUX TEPETBOPEHHb COIIANEHO-TOTITHIHUX
IHCTUTYTIB, BHU3HAYAE€THCS OKPEMHMH XapakTepuctukamu. Ilo-
nepiue, CyJacHHH YKpaiHCHKHH KOHCTHTYILIOHATI3M XapaKTepu3y-
€ThCS CHAIKOEMHICTIO ifiealliB J1i0epaIhbHOTO KOHCTHTYI[IOHATIZMY,
peleniicio 1oro OCHOBHUX Te3, 30KpeMa: 00MEKEHHS BIIan JepiKa-
BU Ta MakCHMAaJbHO MOXXJIMBA B OpPraHi30BaHOMY COLiyMi CBOOOa
JOUHM, SIKA € CAMOIIHHOIO i, SK HACIHiZOK, Ma€ IUPOKAN CIIEKTP
npaB i cBOOO/, IO TaAPaHTYIOTHCS, 3a0€3MeUyIOThCS 1 OXOPOHSIOTHCS
(3aXMIIAIOTHCsT) MyOTIYHO-BIaJHUMHU CTPYKTYPaMHU.

[lo-gpyre, CyTHICTh KOHCTHUTYIIIOHANI3MY, K 00’ €KTHBHA, Ti-
3HaBaHa MOTO BHYTPIITHA KOHCTAaHTA, KBIHTECEHIIisS HOTO 3MICTy, KOH-
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LEHTPOBaHU BUPa3 HOTo COLiabHOI CIIPIMOBAHOCTI, € AEMOKPATHY-
HO-TIPaBOBOIO, [lo-TpeTe, CYTHICTH OMOCEepeAKY€E 3MiCT KOHCTUTYIIO-
HaITi3My, 10 CKJIAJIAETHCS 3 CYKYITHOCTI B3a€MOTIOB SI3aHUX €IEMEHTIB
(KoHcTHTYIIIT 1 KOHCTHTYHIHHOTO 3aKOHOJABCTBA, KOHCTHUTYIIHHUX
MPABOBIHOCHH, KOHCTUTYIIHOI MPaBOCBIIOMOCTI 1 KOHCTUTYLIHHO-
ro TpaBoONOpsAKY). PO3BHTOK yKpaiHCBKOTO KOHCTUTYLIOHATI3MY
nepeadavae MOCKIICHHS B3a€MO3B’SI3Ky MK ITUMH enleMeHTamHu. [lo-
I’°ATe, cUCTeMa KOHCTUTYIIIOHATI3MY IiJieclipsMOBaHa, ToOTO ii CTBO-
PCHHS 1 PYHKI[IOHYBaHHS 3YMOBJICHI KiHIIEBOIO METOIO — IPArHEHHSIM
oOMekeHHs (caMOOOMEXKEHHS) MyONiYHOT BJIaay Ha KOPUCTb TpoMa-
JSTHCBKOTO CYCHITBCTBA, MIPaB Ta IHTEPECiB OCOOM ISl JOCSTHEHHS
(Bu3HaHHS, 320€3MEUeHHS] Ta 3aXHUCTY) KOHCTUTYIIHHO-TIPABOBOI CBO-
6omu momuan. [lo-mocTe, KOHCTUTYHIHHO-TIpaBOBa CBOOOIA K MeTa
CY4aCHOTO KOHCTUTYIIIOHANI3MY € MOXIIMBOIO 32 YMOBH iCHYBaHHS
TPOMaJITHCHKOTO CYCHIJILCTBA, 110 € MEePEAYMOBOIO KOHCTUTYIIIOHATI-
3My, IEpPeAyCiM TOMY, III0 CaMe BOHO 3/IaTHE peajibHO 0OMEKHUTH my0-
JYHy BJiagy B iHTEpecax JIIOJUHH 3 METOI0 3a0e3nedeHHs CBOOOIN
monuHu. Ilo-cbome, yKpaiHCBKMI KOHCTHTYIIIOHATI3M Yy Cy4acHUH
nepiof] 3HaMeHy€e AWHAMIKY JIO I€MOKPAaTUYHOTO CYCIIILCTBA, B SIKO-
My 3a0e3MedyeTses peanizamis Ta 3aXUcT 3aKkpituieHnx y Korcruryii
1 KOHCTUTYIIITHOMY 3aKOHOZABCTBI IPHUHIUITIB KOHCTHTYIIIOHATI3MY:
BEPXOBEHCTBA IpaBa; BepxoBeHCcTBA KoHCTUTYIIT 1 (IpaBOBHX) 3aKO-
HiB; TIPIOPUTETY TIPaB JIOAWHH TEpe]] iHITUMH COLIaTbHUMHU IIHHOC-
TSIMU Ta iHTEpecamu [5, c. 498].

1. FOmmk O. 1. Jlo muTaHHS METOAOJOTIi Mi3HAHHS 3aKOHOJAaBYOTO
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1. M. Ilpoup,

KaHOuoam 1opuoudHUX Hayx,

doyenm xkageopu
AOMIHICIPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIvgigcbK020 Oeparcasnozo yuisepcumemy
BHYMPIWHIX CNPAs

JI. O. Kopoéiun,

3000y8au suwoi oceimu

JIvgiscvro20 deporcagrozo yHisepcumenty
BHYMPIWHIX CNPAs

OBMEJKEHHSI IIPAB TA CBOBO/ JIFOAUHH
ITPOMAJAHUHA 3A KOHCTUTYIIE€IO YKPAIHHU

OcHOBHMM 3aKOHOM YKpaiHM BHU3HAUCHO, IO NpaBa Ta CBOOOIU
TPOMaJISTH HE MOXYTb OyTH TTOPYIIEHI, aje 3BayKatour Ha 00CTaBHHH, 110
MOXXYTh BUHUKHYTH B JiepKaBi 1 cycrinscTBi KoHcTutytiist Ykpainu 11o-
ITyCKae MOXJIMBICTh 1X oOMexeHHS. OOMEXEeHHs MpaB JIOJWHU — IIe
3BY)KEHHSI 00CSTY TpaB JIFOAWHH, 4 TAKOXK YAHHHKH, 1110 YHEMOXKIIUBIIIO-
10Th 200 YCKIJIa/IHIOKOTh pealTi3alliro 0co00k0 TIpaB Ta cBo0o [2, ¢. 5.

Taki oOMexeHHs TOMYCKalOThCS B iHTEpEecax 3aXHCTY 3/I0POB’S
Ta MOPAIFHOCTI HAacCeJieHHS, HAIlIOHAIBFHOI Oe3MeKH, TepUTOpiabHOL
IIUTICHOCTI JIepKaBH, MpaB i CBOOO TPOMAJISH, a TaKOXK JUIST OXOPOHH
TPOMAJICHKOTO TIOPSIZIKY, 3aro0iraHHs 3JI0YMHAM, 3’SCYBaHHS ICTHHHU
i1 4ac po3CIiyBaHHs KPUMIHAIBHOI CIIpaBH, SIKIIO 1HIIMMHU CIIOC00a-
MH OTpUMaTH iH(OPMAIIiI0 HEMOKIIUBO, TIONIEPEHKEHHS PO3TOJIOIICHHS
iHdopmartii, ogepxaHoi KoHpigeHwiHO, a00 A1t M ATPUMaHHS aBTOPH-
TeTy ¥ HeymepemkeHocTi mpaBocy . OOMeXeHHs] KOHCTUTYIIHHUX
TIpaB 1 CBOOO JIFOWHY 1 TPOMAJSIHMHA 3 Ha3BaHHX ITi/ICTaB CIIPSIMOBAHE
Ha JIOCSTHEHHS PO3YMHOro OallaHCy MiXK IHTepecaMH OKpEMHX OciO,
CYCHLJIBCTBA Ta JiepkasH |3, ¢.78].

VY ct. 64 KoHcruTyllii BU3Ha4YeHO, 1110 « B yMOBaxX BOEHHOTO
a00 Ha/I3BUYAWHOTO CTaHY MOXKYTh BCTAaHOBJIIOBATUCS OKpeMi oOMe-
YKEHHSI TIpaB 1 CBOOOJ 13 3a3HAYEHHSM CTPOKY il IIMX OOMEKEHBY.

3arajgom J0mycKaeThCsl OOMEKEHHS TAKUX KOHCTUTYIIHHIX ITPaB
1 cBOOOJ JTFOIMHY 1 TPOMa/ITHUHA B iHTEpECcax HalllOHAIBHOT OE3IeKH:

1) mpaBo Ha ocoOucTe Ta CiMeiiHe KUTTS;

2) mpaBo Ha cBOOOMY AYMKH 1 ClOBa, Ha BUIbHE BUPAKECHHS
CBOiX MOIISAIIB 1 MEpeKOHaHb, MPaBO BiILHO 30mMparu, 30epirary,
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BHUKOPUCTOBYBAaTH 1 MOIIMPIOBATH iH(GOpPMaIIil0 YCHO, MTUCHBMOBO a0
B IHIIWIA c1I0Cci0 Ha CBiii BUOIp;

3) mpaBo Ha cBOOOAy 00’€IHAHHS Y TOJITHUYHI MapTii Ta Tpo-
MaJIChKi OpraHi3arii;

4) mpaBo 30upartucs MUPHO, 0€3 30poi 1 MPOBOAUTH 300PH, Mi-
THUHTH, TIOXOJIH 1 IEMOHCTAIIIT;

5) mpaBo Ha CTpaiiK;

6) mpaBo Ha CBOOOAY Ta 0OCOOMCTY HEJJOTOPKAHHICTH;

7) mpaBoO Ha HEAOTOPKAHHICTP KUTIIA;

8) mpaBo Ha TAEMHHIIIO JIMCTYBaHH:, Tele(QOHHUX PO3MOB, Te-
nerpadHoi Ta iHII01 KopecroHaeHii [1].

KoncTuTymist 3a3Hauae, 0 B yMOBaX BOEHHOTO ab0 Haa3BH-
YaifHOTO CTaHy HE MOXKYTh OyTH OOMeXeHi IpaBa i cBOOOIM 30KpeMa:
PIBHICTH KOHCTHTYIIHHX TIpaB i cBOOOI Ta PIBHICTH Mepe]] 3aKOHOM;
NpaBoO Ha TPOMAJITHCTBO Ta Ha 3MiHY TPOMAJISTHCTBA; TIPABO HAa XKUTTH,
MPaBO Ha MOBAry JI0 TiJTHOCTi; MPaBO Ha CBOOOAY Ta OCOOUCTY HEO0-
TOPKAHHICTh; MTPABO HAJICWIIATH 1HIUBITYadbHI Y KOJCKTUBHI MHCh-
MOBI 3BEpHEHHS Ta Ha OOIPYHTOBaHY BiAMNOBiAb Ha HUX; MpPaBO Ha
YKUTIIO; Ha PiBHI MpaBa i 000B’SI3KK MOAPYOKS Y HMIUTI001 Ta ¢iM’T; piB-
HICTh TIpaB JiTel He3aJeKHO BiJ MOXOKEHHS, a TAKOX BiJl TOTO, Ha-
POJDKEH1 BOHHM y IUTIO01 Y 11032 HAM; MTPaBO Ha CyJOBHUU 3aXHCT TpaB
1 cBOOO/I JIFOJTMHY 1 TPOMAJITHUHA; TIPaBO Ha BiJIIKOIYBaHHS 32 pPaxy-
HOK JIEpXKaBU YHM OPraHiB MICIIEBOTO CaMOBPSIyBaHHS MaTepiabHOL
Ta MOpPAJILHOI MIKO/IW; TIPaBO 3HATH CBOI IpaBa i 000B’s3KU; TapaHTis,
[0 3aKOHM Ta iHIII HOPMAaTHBHO-TIPABOBI aKTH HE MalOTh 3BOPOTHOL
Ii1 B 9aci, KpiM BUMAJIKiB, KOJIW BOHH ITOM SKITYIOTh 200 CKaCOBYIOTh
BiJMOBIAaBHICTE OCOOM; MPaBO Ha TPABOBY JOIOMOTY; TPaBO He
BUKOHYBaTH SIBHO 3JIOYMHHI PO3MOPSKEHHS UM HaKa3W; HE MOKIIHU-
BICTb OyTH [BiYi NPHUTATHEHOMY [0 FOPUIUYHOI BiAMOBIAATBHOCTI
OJTHOTO BUJIy 3a OJIHE i T€ came MPaBONOPYILIECHHS; MPE3yMIILisI HEBH-
HYBAaTOCTi; TapaHTis TOro, M0 0coba He Hece BiIMOBITaIBHOCTI 3a
BiTMOBY JIaBaTH TIOKa3aHHS a00 TMOSCHEHHS MO0 cede, WieHiB ciM’i
91 OJIM3BKUX POANYIB, KOJIO SKMX BU3HAYAETHCS 3aKOHOM.

Ha npaxTuii HEMOOJMHOKUMH € BUITAJKH, KOJIH 3aKOHOAABEIb
1 TpaBO3acTOCOBHI OpPraHH HAJTO IIUPOKO TIymMayarh AOMYCTHMI
0oOMeXEHHs TIpaB i CBO0OOJ, OCOOJMBO B IHTEpecax HaIliOHAJILHOI
0e3mnexu, BHACIIOK YOTO CIIOTBOPIOETHCS ab0 B3arajli HiBETIOETHCS
ixHst cyTHICTh. Kpim TOrO, yacto rpoMajsiHu MepediTbIIyI0Th 00CAT
HaJIeKHUX IM KOHCTHTYIIHHUX TIPaB i cBOOO Ta MexXi iX peamizarii,
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CTaBJIATH CBOI iHTEpECH BHUIIE 3a HAI[IOHANBHI, a TOMY BBa)alOTh
HEMPaBOMIpHUM BCTAHOBJICHHS OyIb-KUX OOMEXEHb IMOAO0 HUX,
HaBITh 13 METOIO 3a0e3eueHHs HaIllOHAIbHOT Oe3mnekH [3, ¢. 79].
Omxe, Korctutyiiist Ykpainu Moxke OOMEKUTH IIpaBa JIIOJMHU B
yMOBax a00 BOEHHOro a00 Ha/I3BMYAfHOTO CTaHy Ha TNEBHHUH CTpPOK.
30Kpema JIOIyCKaeThCs B IHTEpECcax HAIlIOHALHOT OS3MEeKH 00OMEKEHHSI
TaKUX KOHCTUTYIIHHMX TIpaB i cBOOOJ JFOIMHY 1 TPOMASTHUHA: TIPABO
Ha 0coOMCTe Ta CiMEIHe JKUTTS; MPpaBo Ha CBOOOTY JAyMKH 1 CIIOBa, Ha
BiJIbHE BUPaKEHHS CBOIX MOTIIIIB 1 IEPEKOHAHb, MIPaBO BUTHHO 30Mpa-
TH, 30epiraTv, BUKOPUCTOBYBAaTH 1 MOLIMPIOBATH iH(opMaIlio YCHO,
MICAMOBO a00 B IHIIMI CHOCIO Ha CBili BHOIp, MpaBO Ha CBOOOIY
00’€THaHHS y MOJITUYHI MAPTIi Ta TPOMaJICHKI OpraHizailii; mpaBo 301pa-
THCS. MHUpPHO, 0e3 30poi 1 MpOBOUTH 300pH, MITHHTH, MTOXOIH 1 JEMOH-
CTpallii; TIpaBo Ha CTpailK; IMPaBO Ha CBOOOAY Ta OCOOHCTY HEJOTOpPKaH-
HICTB; MIPaBO Ha HEIOTOPKAHHICTh JKUTJA; TIPABO HA TAEMHHUINO JIUCTY-
BaHHsI, TeJIe(OHHUX PO3MOB, TeJerpadHOi Ta IHINOT KOPECTIOHICHIIIL.

1. Koncruryuis Ykpainu: npuidHsta Ha 1’sTiii cecii BepxoBHoi Paan
Vxpainu 28.06.1996. URL: http://zakon5.rada.gov. ua/laws/show/254x/96-Bp.

2. Baceuko JI. OOMexeHHs npaB JIIOIMHUA B YMOBax Tio0ai3aliii: mpo-
6nmemu Teopii i mpaktuku. FOpuouuna Yrpaina. 2013. Ne 1. C. 4-8.

3. Ipxa }O. OOMexeHHs1 KOHCTHTYLIIHUX IpaB 1 cBOOO/I JIFOANHH i TPO-
MaJsIHUHA B IHTEpecax HALiOHAIBHOI Oe3leKH YKpaiHH B Cy4acHHX YMO-
Bax. Bicnux Koncmumyyitinoco Cyoy Vrpainu. 2015. Ne 5. C. 78-87.

1. B. Puosicyk,

KaHouoam 1opuouyHUX Hayx,

Odoyenm xkageopu

KOHCIMUMYYIUH020, AOMIHICMPAMUEHO20
ma ¢inancosozo npasa

Xmenvnuyvkozo yrigepcumenmy
VIPAGIIHHA Ma Npasa

ITPOBJIEMHX HOPMATHUBHO-IIPABOBOI'O
PEI'YJIIOBAHHS ®YHKIIOHYBAHHS
KOAJIIHII AEITYTATCBKUX ®PAKIIN

OpHa 3 XapaKTePUCTUK OPraHiB JICPKAaBHOI BJIAJH € HOPMATH-
BHO-TIPABOBE 3aKpiIUIeHHsI iX crarycy. He € BUKIIOYEHHSIM i yKpaiHCh-
KW MApJIAMEHT.
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HopmatuBHO-TIpaBOBOIO OCHOBOIO TIPaBOBOTO cTaTycy Bepxo-
BHOT Pamu Ykpaiam Buctynae OcHOBHUI 3aKOH HAIOi JEp:KaBH, B
SIKOMY 3aKpIIJICHO MTepelyMOBH THX HOPM, 1[0 MAalOTh B MOBHIN Mipi
PETYIIIOBaTH CTAaTyC MAapJIaMEHTY Ta MICTATBCS B 3aKOHaX YKpaiHW.
Tak, B po3nim 1V, skuii nmoBHicTIO mpucBsueHuii Bepxosniii Paxi
VYkpainu, BUKJIa€HO OCHOBOIOJIOXHI HOPMHU IIOJO MOPSIKY CTBO-
PEHHS Ta AiSIBHOCTI MPEACTaBHULBLKOIO OpraHy BJIAAM; LIOA0 IOB-
HOBaXX€Hb, IPUTAMAHHUX NapJIaMEHTY; OCHOB B3a€MOBITHOCHH Bep-
xoBHOT Pagm Ykpainu 3 iHITUME BUIIMMHU OpraHaMU Jep>KaBHOI BIia-
I, TIOJIOKEHHSI CTOCOBHO CTPYKTYpHHX €JIEMEHTIB HapiaMeHTy;
BU3HAYCHO CY0’ €KTIiB 3aKOHOJIABYOI 1HII[IaTHBH; 3aKPIIUICHO CKJIaI0-
Bi 3aKOHOJIaBUYOTO IPOIIECY.

Cr. 83 Koncrurymii Ykpaiau 3akpirumioe, Mo TopsiioK podoTH
BepxoBroi Pagu Ykpainu BcranoBmoeTbes KoHcTHTYIIEIO YKpaiHU
Ta 3aKOHOM TIpo periameHT BepxoBHoi Pagn Ykpaian. Otxe, Ha KOH-
CTUTYLIHHOMY piBHI OOYMOBJIEHO HasiBHICTh 3akoHy Ykpainu «lIpo
Pernament BepxosHoi Pagu Ykpainmy.

Sk 3a3nauae B. M. Onyliko, periiaMeHT mapiamMeHTy €, Bliac-
HE, MapjJaMEeHTChbKUM KOAEKCOM, SIKHH MOOyIOBaHMH 3a HACTYITHOIO
CXEeMOI0: BHYTPIIIHIN ycTpili 1 oOpraHum mapiaMeHTy; mpaBa M
000B’SI3KM AETYTAaTIiB; JIEMyTaTChKi 00’ €THAHHS (KOMITETH, KOMICii);
3aKOHOZaBUYl Ta KOHTPOJEHO-PO3MOPAIHHIIBKI MPOLEAYPH; MiXKHa-
poIHe MiKIapiIaMeHTChKe CIiBpOOITHUITBO TowIO [ 1, c. 6].

o cyTi, Lel aKkT € CBOEPIAHUM «KOMIIEHCATOPHUM» aKTOM Y
TOMY CeHCI, 1m0, OCKiTbKH KoHcTuTyIlisT YKpaiHU HE MiCTHUTh BEJH-
KOi KUTPKOCTI MPHUCBSYEHUX YPETYITIOBAaHHIO MapiIaMEeHTChKOI MisIhb-
HOCTI TpOIIeCyallbHO-IIPaBOBUX HOPM, TO came PermamenT Bepxos-
Hoi Pamn Ykpainm nepeOupae Ha ce0Oe BIAMOBIIHY peryJsTHBHY
posib. ToMmy ykpaiHChKUE mapiiaMeHTChKUil PeryiamMeHT 31iHiCcHIOE
BiJINIOBiZIHE MPaBOBE peryJroBaHHs He «micis» Koncrurymii, a «pa-
3om» 3 KoHcTutymiero Ykpaiam [2, c. 164], mo, BTiM, HE O3Ha4ae
HasBHOCTI y Pernamenty BepxoBHoi Pagn Ykpaiau Bumoi opuamd-
HOI CHJIM CTOCOBHO iHIITNX 3aKOHIB YKpaiHW.

Sk mokasye JOCBiJ 3IHCHCHHS KOHCTUTYIIWHUX IOBHOBA-
xeHb BepxoBHoi Pamm VYkpainu, peamizaiiss yuHHOro Periamenty
BUSIBUJIA TIPOTSATOM OCTaHHIX POKIB YMMAJIO HEJOMiKiB, 30KpeMa (ax-
TH HOro CHCTEMAaTHYHOIO MOPYIIEHHS Ta ITHOPYBAaHHS BUMOT IO
HEIOIYCTUMICTh NPHUHHATTSA PIICHb, YXBAICHUX 3 MOPYLICHHIM
nependadeHuX MPoIeayp.
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Tak, He 3HAWNDIM BigOOpakeHHS B HOpMax 3akoHy YKpaiHu
«IIpo Pernament BepxoBHoi Pagu YkpalHn» NON0KEHHS OJ0 CTaTy-
Cy KoaJimii AemyTaTchkuxX (paxiiid. KoHCTUTYIIIS 3aKpiInIroe, 1o 3aca-
i (pOpMyBaHHS, OpraHi3allii MISUTBHOCTI Ta MPUIMHEHHS MisITBHOCTI
Koaniwii genmyraTcekux Qpakuii y Bepxosniit Pani Ykpainn BcTaHOB-
moroThest Koncrurymiero Ykpainu ta Pernamentom Bepxosnoi Pamu
VYxpaian. He nuBnsquch Ha BiCWIIBHWIA XapaKTep KOHCTHTYIIHHOL
Hopmu, B Permamenti BepxoBHoi Pamu Ykpainu 0 1poro gacy craryc
JIAHOTO CY0’€KTa 3aJIMILAETHCS HEBPEryIboBaHMM. Lle B cBOIO uepry
MIPU3BOJUTE IO TOTO, IO HA 3aKOHOJIABUOMY PiBHI HE 3aKpiIUICHUMH
3aIMIIAIOTHCS HE TUTHKH TIPABOBI 3acaiy JisUTHHOCTI, a i KOHCTUTYIIIN-
HO-TIPABOBHH CTATyC IAHOTO Cy0’€KTa MapiIaMeHTy.

Ile mpu ToMy, IIO TOBHOBaXXEHHS AAHOIO JAEMYTaTCHKOIO
00’eTHAaHHS € TOCHUTH CYTTEBUMH, 30KpemMa B KoHcTuTymii mependa-
YeHo, 10 KoaJlilis nenyTarcbkux (paxuiii y Bepxosniit Pagi Ykpai-
HU BHOCUTH mponosulii [Ipesunenty YkpaiHu moao KaHIWAATypH
[Ipem’ep-minicTpa YKpaiHu, a TakoXX BHOCHTH MPOIO3HINi OO0
Kanaugatryp no ckiany KaGinery MinictpiB Ykpainu. OxpiM TOro
JaHWii cy0’€KT B MOJANBIIIN AISUILHOCTI TICHO MOB’s3aHui 13 Kaoi-
HetoM MiHicTpiB YKpaiHu, Ipo IO CBITYHATH HaBITh Te, 1m0 [Iporpa-
Ma nispibHOCTI KabineTy MiHicTpiB Ykpaiau 0a3yeTbes Ha y3romKe-
HUX TOJITUYHUX TO3MINSIX Ta MPOTPAMHUX 3aBJIAHHIX KOAJIIT Jie-
myTaTtchkux Qpakmiii y Bepxosniit Pani Ykpainm [3].

OxpimM TOTO, OAHIEIO 3 TIACTaB JOCTPOKOBOTO IPHUITHMHEHHS
noBHoBaxkeHb [lapnamenty Ykpainu [Ipesunenrom € He GopmyBaH-
HSl KOAiLii AemyTaTChKuX Qpakuiii mpotarom oxHoro Micsus. Came
Taka MiJICTaBa CTaja MPUYMHOI0 JOCTPOKOBUX BHOOpIB BepxoBHOI
Pamu Yxpainu y 2014 pori [4].

BinmosigHo o Pimennst Koncrurymiitnoro Cyny Ykpainu Bin
17 Bepecus 2008 poxy Ne 16-pm/2008 (crpaBa mpo KOATiIIiio JemyTaT-
cekux (hpakuiii y Bepxosuiit Pani Ykpainu), koamimisi IemyTaTChKUX
(paxkiiii — 1ie chopmMoBaHe Ha BcTaHOBIIeHHX KoHcTHTYyIIiEO YKpaiHu
ta Permamentom BepxoBHoi Pagm Ykpainm 3acamax o0’egHaHHS 3a
pe3yibTataM BUOOPIB KUTBKOX JEIyTATChKUX (PpakKiliid, KUTBKICTh Ha-
POJHUX JEMyTaTiB YKpaiHu B SIKMX CTAHOBUTH OUIBIIICTH BiJi KOHCTH-
TyniiiHoro ckiany BepxoBHoi Pamu Vkpainu (226 HapomHuX JemyTa-
TiB), AKi (OemyTarchki (pakiiii) Ha OCHOBI Y3TO/KEHHS TONITHYHHUX
TIO3UITI TIOTOIVITHCH HA CIIIBHY MApIaMEeHTCHKY HisUTbHICTb.
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TakuM YMHOM, KOHCTUTYLIHHUMH MifcTaBaMu (opMyBaHH:
Koamimii memyTtaTchkux ¢pakmii €: 1) dopMmyBaHHS Koamimii Aery-
TaTCchKUX (Hpakmiii 3a pesynbraTamMu BHOOPIB; 2) y3rofpKeHa ITOIi-
TUYHA TO3MIIA ACMYTaTChKUX (pakuiid, ki (GOpMYIOTh KOAilliio;
3) BXOJUKEHHS OUTBIIOCTI HAPOJHUX JEMyTaTiB YKpaiHu BiJ KOHCTH-
TymiiHOTO cKiaay BepxoBHoi Pagu Ykpainu 10 koamirii gemyrarch-
kux (paxiiii. Takox BaXJIMBO 3a3HAYMTH, IO BiMOBIIHO IO MiAITy-
HKTY 3.3 MoTHBYBanbHOI yacTuHH Pimrenns KoncrurymiitHoro Cymy
VYxpaiau Big 17 Bepecas 2008 poky Ne 16-pm/2008, mimctaBammu
MPUITMHEHHS ISTIbHOCTI KOAJIIIT ACMyTaTChKUX (PPaKIliii €, 30Kpema,
3MEHIIICHHS YMCEIBHOTO CKJIAy KOl IemyTaTchkux (pakxiiiii 10
KUTBKOCTI HAPOJHMX JIEMyTaTiB, MEHINOI HiXK BU3HaueHO KoHcTUTy-
miero Ykpainu (226 mapiaMeHTapiB), MUIIXOM BHXOMY i3 Hel ofHiel
a00 KIJTBKOX JICTTyTaTCHKUX (Ppakiliii (HapoIHUX JemyTariB) [S].

OpHUM 3 HOBOBBE/IEHB, IO TOB’S3aHO 13 POpMyBaHHS KOAMiIii
JermyTaTchkux (paxiiii y 2014 porli cTano minucaHHs KOoaiIiiHOT
YIOAM, B SIKIH 3aKpilUIEHO MPUHLIMIHN ii TisSUTBHOCTI, 3aBAAHHS, MOJIi-
TUYHY CIPSMOBAHICTh TOLIO [6]. Be3CyMHIBHO Iie € CyTTEBUM KPOKOM
70 PO3BUTKY CYYacHOTO ITapJaMeHTapu3My, ajie MONpH BCe, TaHHI
JTOKYMEHT HOCHUTH TIEPEBAXHO (OPMATBEHO-ICKIApPATUBHUM XapaKTep,
Mpo IO CBiYNATH aHaNi3 1l BUKOHAHHS (aHTHUKOpYyIIiifHa pedopma,
cyzoBa pedopma, pepopma BUOOPUOTo 3aKOHOAABCTRA TOIIO).

Amnanizyroun (pakTH4HI MPaBOBIAHOCHHU Ta MOJITUYHY CKJa-
JIOBY, MOYKEMO KOHCTaTyBaTH, 1110 apJaMEHTChKA KOAJIIIlis Ma€e 3Ha-
YHWA BIUIMB Ha YpsAn YKpaiHu, BOHA € BiJNOBINATBHOIO 32 HOTO
(dhopMyBaHHS ¥ mani 3a Hale)kHe (QyHKmioHyBaHHS. Koamimis merry-
TaTChKUX (paKIii HaJae MPOIO3HUIlT MOJ0 KaHAUAATYp Ha MOcary
4iieHiB Ypsdy, B MOAAJBIIOMY ISl cama KOoajillis depe3 JAenyTaTiB,
SK1 BXOAATH A0 CKIaay (paKiiid, 110 yTBOPIOIOTH KOAMIIIiI0, TOJIOCYE
3a IIi MPOIO3UIIil, MPU3HAYAIOYN Ha MMOCAJX BiJIMOBIIHUX MIiHICTPIB.
CaMe KOHKpETHI IOJIITUYHI MapTii, SKi YTBOPIOIOTH KOAJIIIiI0, TOBH-
HHI BIJNOBIJIaTH 32 HaJEXHY POOOTY Ypsay, sIK Cy0 €KT SKHid HOTo
chopMyBaB Ta Mae€ TEBHI Bakelli BIUIMBY. B iHIIOMY BWTIAJKy Ha
HacTymHuX BuOopax 10 BepxoBHoi Pagn Ykpainu BuOOpIi MOXKYTbH
3MEHIIUTH a00 HaBITh BUKIIOUUTH NPUCYTHICTH Ti€l YU 1HIIOI MOJTi-
TU4HOI ciM B [lapnameHTi. Y 1[bOMy BUPQKAEThCS MONITUYHA CKJIa-
JIOBa BiJIMOBIAAIBHOCTI (PpakKiiid, IO YTBOPIOIOTH KOAMIIIIIO.

Sk 6aunMo, Ha CHOTOAHI B YKpaiHi HEBUCOKWH PiBEHb PO3BH-
TKy TapJaMeHTapu3My Ta IOJIITHYHOI KYJIbTYPH, e TIPOSBIISETHCS B

193



HECTIMKHX Ta Hee()eKTHBHUX MapiIaMEHTChKUX 3B’ s3Kax, BiICYTHOCTI
CTpaTeriyHOro 0aueHHs 30BHINIHBOI Ta BHYTPIIIHBOI MOJMITHKH JEp-
YKaBH, KOH(MIIKTHOCTI MPUHHATTS BYKIIMBHUX PIllIEHb TOIIIO.

3BepTalOYUCh JI0 JOCBIY 3apyOiHUX KpaiH, BApTO 3a3HAYM-
TH, TIO TIpoliec GOpPMYyBaHHS Koamilii € Majo perinaMeHToBaHui. Jlo
NpUKIIaay, Y KpaiHax 3 JIOCUTh TPUBAJIOKO iCTOPI€I0 MapiaMeHTapHu3-
My (BemukoOpuranis, Himeuunna, @pan1isi) mpaBoBHi cTaTycC map-
JTAMEHTCHKOI OIIBIIIOCTI Ta OMO3MII] HE 3HAWUIIOB CBOTO HOPMAaTHB-
HOTO OQopMIIeHHS. 3aKOHOIABCTBO JAaHWX KpaiH HE MICTHUTH IIOJIO-
eHb Tpo (HopMyBaHHS OUTBIIOCTI HA MAPTIHHIA OCHOBI.

AJie X Ha MpaKTHILli KpaiHH 3 CTAIMM Ta BUCOKHM PiBHEM Map-
JIAMEHTCBHKOI KyJIbTYpU AOTPUMYIOTbCS TPWHIMITY BHYTPIIIHHOTO
pO3MOIiTy TapiaMeHTapiiB Ha OUTBIICTh (KOAIIi0) Ta MEHIIICTh
(omo3wutlito), MpU IIHOMY 00OB’S3KOBO 3a0€3MEUYETHCS YiTKE JOTPH-
MaHHS TpaB ocTaHHBOi. Jlo mpukmiamy, y Uexii mapris, sika € mepe-
MOXKIIEM Ha BHUOOpax a0O CTBOpPEHA KOAJIIlis 3a IMOTOKEHHSIM i3
Mpe3nJCHTOM KpaiHu BUCYBa€ KaHaujata Ha mocany [Ipem’ep-
MiHICTpa, KoaJilisl MOBMHHA HOTO MiATPUMATH OLTBLIICTIO TOJNOCIB
ITiJ] 9ac TOJIOCYBaHHS, Micis yoro copmysat Ypsa. LlikaBum € Toit
¢akr, mo obpannii [Ipem’ep-MiHICTp Mae IPaBo MOETHYBATH TIOCATY
B Ypsizti 3 KEPiBHUIITBOM MPABIISIOI TAPTIi.

Cxoska monituuHa Tpaauuis icHye i y Himeuunni, ABctpii. B
Icmanii koanimist 3a moropkeHHsM 3 KoposieM npu3Havae royioBy
VYpsany, skuii Bxe MpU3HaYae MiHicTpiB. € MPUKIAAN €BPONEHCEKUX
kpainax ([Isemis, Haniss, QiHAAHAIISA) B SKUX ypsang Moxe Oyt cdo-
PMOBAaHHI OIO3UITIEIO JIEMYTATIB MapIaMeHTy (Takwid ypsia OTpUMaB
Ha3BY «ypsi MeHIOCTi»). [IpaBo copmyBatu ypsig y mux KpaiHax
Ma€ MOJIITHYHA CUJIa, sIKa OTPUMaia HalOIbIIy KibKICTh TOJIOCIB Ha
napJaMeHTCHKUX BUOOpax, aje Mpu HBOMY JaHa MOJITHYHA cujla He
000B’S13KOBO Ma€ MaTH OIBIIICTD y ApIaMEHTi.

Hampuknan, y HIsemnii Ypsn OyB chopmoBaHMi KOATiIiErO TIap-
Tilf, sIKi cKnazaroTh MeHle Hixk 50% Bix foro 3aransHorO ckiamy. Ilpu
(bopmyBaHHI YpsIy 3aCTOCOBYETBCS CHCTEMA «HETATUBHOTO TIapJiaMeH-
Tapu3My», CYTHICTb SIKOI MOJISITaE y TOMY, o At oOpanHs [Ipem’ep-
MiHICTpa JOCTaTHRO, 00 3a HOro KaHIUIATypy HE IPOrojIoCyBaIH
OLIBIIIC TIOJIOBUHHU JICTIYTATIB Bijl 3araJIbHOTO CKJIA/y MapIaMeHTYy.

[Mpukmagom KpaiHu, 1€ HOPMATHBHO-TIPABOBE PETYITIOBAHHS
(yHKITIOHYBaHHS TapJIaMEeHTCHKOI OLTBIIOCTI HE arpoOOBaHO 3HAY-
HOIO KiIBKiCTIO pokiB € [lonpma. Jlume B 1997 pori 3 npuiHATTIM
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HOBOi KoHcTuTyIIi1 po3nouascs nporiec popMyBaHHS MapiIaMEeHTCh-
Koi Ounbmocti. Brachigok 3miH Oyno c)opMOBaHO TMONITHYHY CHC-
TeMy, BIATIOBITHO 110 SIKOI MapTisi-iepeMoxelb popmye Ypsi, y pasi
Opaxy royiocis, 0 Hel MOKYTh PUEIHATUCH 1HIII MAPTIi 31 CXOKUMHU
MOJIITHYHUMU TToTsiaMu. OnHak ypsiau [onbiii He MOKHA Ha3BaTH
CTaOUILHUMH Uepe3 Te, Mo iX GopMye came MmapTis-liepeMoKellb, He
BpPaxOBYIOUYH IPHU I[bOMY IHTEPECH IHIIHMX MapTii KoamiIii.

VY xpainax JlaTHHCEKOI AMEpUKH TIPE3UAEHT, 381015 e(heKTHB-
HOI BJIACHO{ MONITHKH, IOBUHEH MATH MIATPUMKY OIJBIIOCTI B map-
JaMeHTi. 3apajn OTPUMAHHS SIKOi MOXYTh BHKOPHCTOBYBATHCS ajI-
MIHICTPaTHBHI METOJIM THCKY, (DiHAHCOBI pecypcH, IOcagoBi 3a0X0-
4eHHs Tomo. He AuBISYMCH Ha Iie, MPOTUCTOSHHS NPE3HJICHTA Ta
napJaMeHTy € THIIOBHM JJIsl KpaiH JaHoro periony [7, c. 72].

CpOroJilHi CHOCTEPIracTbCsl BiACYTHICTH MapiaMEHTCBKOI yBaru
70 3aKOHOJIAaBUOTO PO3B’S3aHHS OKPECICHUX IpoOneM. 30kpema, Mu-
TaHHS LIOJI0 AisUTBHOCTI Koamilii (akTuiHo mepeiuum y cdepy modi-
TUYHUX JIOMOBJICHOCTEH, 1[0 CTAJI0 CBOEPITHOK 3aMIHOK HAJICKHOTO
3aKOHO/IABUOTO PETYJIIOBAHHSA OKPECIIEHMX BUIIE MUTaHb. TakWil cTaH
HOPMAaTHBHO-TIPAaBOBOTO PETYNIOBaHHS (DYHKIIOHYBaHHs Koawimii ae-
MyTaTChKUX (PpaKiliii He MOXXKHA BU3HATH 330BUILHUM, OCKIJIBKU BiH
HETaTUBHO BIUIMBAE K€ HA CTPYKTYPYBaHHS MapJIaMeHTy YKpaiHH, Tak
i Ha 3[IFICHeHHS JIETTyTaTaMH CBOTX KOHCTUTYIIIHHUX TTIOBHOBAKEHb.

Orxe, MiZCyMOBYIOUH BHUIIE OKPECICHE IMHUTAHHS, BBAKAEMO
3a MOTpiOHE SK HAWIIBUIIIE FOPUIUYHO OGOPMUTH ICHYBaHHSA Ta
TiSUTBHICTH KONl IEMyTaTChKUX (PpaKIliid, 30KpeMa, JOUITbHUM €
BHeceHHs 3MiH 10 3akoHy Ykpainn «lIpo Permament BepxoBHoi
Pamu Ykpainm» abo x npuiHATTS okpemoro 3akoHy Ykpaiau «IIpo
Koaltiito aemytaTtchbkux (paxuii y Bepxoswniii Pagi Ykpainu», B
SIKOMY ¥ 3aKpilUTH 11 KOHCTUTYIIHHO-TIPaBOBUI1 CTaTyC.
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B. B. Cenux,

KaHOUOAam mexHiuHuxX HayK, OoyeHm,
3asidysau kageopu iHghopmamuxu
JIb6i6CcbK020 depacashozo yHisepcumemy
6HYMPIWHIX CNPAs

T. B. Pyouii,

KaHOUOam mexHiuHUX HAYK, O0YeHm,
npogecop rxaghedpu inghopmamuxu
JIvgiscvro20 deporcagnozo ynisepcumenty
BHYMPIWHIX CNPAs

C. B. Cenux,

HAayKo8uil Cni8poOImMHUK

8i001y opeaHizayii Haykoeoi pobomu
JIb8i8cbK020 Oepoicagro2o yHigepcumeny
BHYMPIWHIX CNPAs

JIO IUTAHHS JOTPUMAHHS
KOHCTUTYIIAHUX HOPM 3AKOHY YKPATHI
«ITPO THOOPMAIIIO» Y COEPI IHOOPMAIIMHOI
JISIJIBHOCTI HAIIIOHAJIBHOI ITOJIIIIIT

3akon Ykpainu «lIpo inpopmariiro» [1] — € omHIM i3 OCHOBOTIO-
JIO)KHUX JTIOKYMEHTIB Y CHUCTEMI peryJroBaHHS iH(pOpMAaIiiHUX BiIHO-
cvH B YkpaiHi. Jlis mp0ro 3aK0oHy MOMHMPIOEThCA Ha iH(OpMariiiHi Bif-
HOCHHH, sIKi BUHHMKAIOTh B YCiX cepax HUTTA W IisUTBHOCTI HAILOTO
CYCIIUTLCTBA Ta JIEp’KaBU Mij Yac OAEp)KaHHS, BUKOPUCTAHHS, IMOLIU-
peHHs Ta 30epiranHs iHpopMarlii. 3aKOH YCTaHOBJIFOE 3arajibHi PaBOBi
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OCHOBH OJIep>KaHHsI, BAKOPUCTAaHHsI, IOIIUPEHHs Ta 30epiraHHs iHdop-
Mallii, 3aKpirUIFoe mpaBo ocobu Ha iH(opMalIito B ycix cdepax Cycriib-
JpKeperia, BU3HAa4Yae CTaTyC YYaCHHUKIB iHPOPMALIIMHUX BiJHOCHH, peTy-
JIFOE JTOCTYN 710 iH(opMallii Ta 3a0e3reuye ii 0XOpOHY, 3aXUIIAE 0CO0y
1 CYCHIBLCTBO BiJl HEMpaBauBoi iHpopMmaii [2].

Cr. 2 3akony Ykpainu «lIpo iHdpopmariiro» BCTaHOBIIOE OC-
HOBHI MpUHIMNY iHGOpMaIiitHIX BiTHOCHH y poboTi HamioHamsHOT
mominii. /Io HUX BiTHOCHUTHCS MMPABOMIPHICTH OJIEpKAHHSI, TOIITHPEH-
Hsl, BUKOPUCTaHHsI, 30epiraHHs, 3aXUCT, JIOCTOBIPHICTH 1 MOBHOTA
TOIIO. Y TOH K€ yac 3aKOH HaroJiomrye (CT. 3), mo aep:kaBHa iH(Op-
MalliiHa TOJIITUKA CHpsSMOBaHa Ha 3a0e3NCUeHHS BIIKPUTOCTI Ta
MIPO30POCTIi AISITBHOCTI Cy0’ €KTiB BIAJHUX TIOBHOBA)KEHB; CTBOPEHHS
iH(OopMaIitHIX CUCTeM 1 Mepex iHdopMarlii; mOoCTiiiHe OHOBIEHHS,
30aradeHHs Ta 30epiraHHs HAI[lOHATBHUX 1H(POPMAIIHHUX PECYPCiB;
3abe3neyueHHs iHGopMaliiHOi Oe3nekn YKpaiHu; CIpHUsSHHS MiXKHa-
poaHii cmiBmpani B iHpopManiiiHii chepi Ta BXOMKEHHIO YKpaiHu
70 CBiTOBOTO iH(opMamiiiHOTO npoctopy. OKpiM IOTO BH3HAYCHO,
0 pealizarlist mpaBa Ha iH(OpMaIli0 He TTOBUHHA MOPYIIYBaTH TPO-
MaJIChKi, TONITUYHI, EKOHOMIYHi, COIiaibHi, JyXOBHI, €KOJOTI4HI Ta
iHTI TpaBa, cBOOOM ¥ 3aKOHHI IHTEPECH 1HIIUX TPOMAJISH, IIpaBa Ta
iHTEepecH IPUANYHHX 0ci (CT. 6).

BaxxnuBrM MUTaHHAM peryioBaHHA iH(opMaIiiHol JismbHOCTI
HartionansHo1 noinii Ykpainu € Te, 1110 npaBo Ha iHhopMarliro 3a0e3-
MeYyeThCsl 000B’sI3KaMU CyO’€KTIB BIIJIHUX TTOBHOBaKEHb 1HPOpMyBa-
TH TPOMAJICBKICTB 1 3ac00HM MacoBOi iH(pOpMAIIii TPO CBOIO MisUTBHICTS 1
MIPUIHATI pillIeHHs; BU3HAYMTH CIIeIlialbHI Miapo3aim ado BiAmoBiga-
JIBHUX 0CIO Jyisi 3a0e3reueHHst JOCTYIy 3aluTyBadiB 10 iH(opmallii;
3IIHCHEHHSM JICP’KaBHOTO Ta TPOMaJICHKOTO0 KOHTPOIIO 33 J0JIepiKaH-
HSIM 3aKOHOZIABCTBA MPO iH(OpMAIlit0; BCTAHOBJICHHSM BiANOBIIaIbHO-
CTi 32 IOPYIIIEHHS 3aKOHOIaBCTBA Tpo iHpopmMariito (cT. 6 1. 1).

3akon Ykpaiau «[Ipo iHhopmariiro» BogHOUYAC AOMyCKaE it OKpe-
cIroe 0OMeKeHHS TIpaB Ha iHQOpMAIIifo B iHTepecax HalllOHAJIBHOI 0e3-
TIEKH, TEPUTOPIATIBHOT ILTICHOCTI 200 TPOMAJICHKOTO TIOPSIKY 3 METOO
3ano0iraHHs 3aBOPYLICHHSM YM 3JI0YMHAM, JUIsl 3ar00iraHHsT pO3roio-
IICHHIO 1H(popMaIlii, oJiepkaHol KOoH(IIeHIIIHHO, a00 YIS MiATPUMAaHHS
ABTOPHUTETY W HEYyTIepeHKEHOCTI paBocy s (CT. 6 1. 1).

Uu Bimnosimae mane monoxeHHs Korcrurymii Ykpainu? Jlns
IIFOT0, HacaMIIepe]] Ha Hallly AyMKY CIiJ| 3BepHYTHCS 10 CT. 17, y siKiit
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nepeadadeHo, MO 3aXUCT CYBEPEHITETy 1 TepUTOpialbHOI ITiCHOCTI
VYxpainu, 3abe3nedeHHs ii eKOHOMIYHOI Ta iH(opMamiiiHoi Oe3neKu €
HaBaXJIMBIIAMH (DYHKIIISIMU JIEPXKaBH, CIIPABOIO BCHOTO YKpPaiHCHKO-
ro Hapoay. He MeHIl BaKJIMBUM € 1 MOJIOXKEHHS CT. 9, Jie BU3HAYEHO,
o YKpaiHa BU3HAE MPIOPUTET 3aralbHONIOJCHKUX I[IHHOCTEH, MoBa-
JKa€e 3arajbHOBU3HAHI MPHUHIMITA MIKHAPOJHOTO TpaBa. OKpiM TOTO, y
KoncTutytii Bka3aHO 1 iHIMMH KOMIUIEKC MPaB Ta CBOOOJ JIFOJMHH i
TpOMaJITHAHA, sIKi BU3HAYAIOTh ii IPaBOBUH CTaTyc y AaHiil cdepi. [o-
JIOBHVIMH Y IIbOMY HaIlpsiMi, Ha HaIly TyMKY, € HOpMH CT.cT. 31, 32 Ta
34. Taxk, ct. 34 Koncrutyuii BuzHavae: «K0XHOMY TapaHTY€EThCS IPaBO
Ha CBOOOJy JIIyMKH 1 CJIOBa, Ha BUIbHE BUPKCHHS CBOIX MOIJISIIB i
nepekoHaHb. KoykeH Mae mpaBo BUTbHO 30HMpaTH, 30epiraT, BUKOPHC-
TOBYBATH 1 TOIIMPIOBATH 1H(OpPMAIIiI0 YCHO, MMCBEMOBO ab0 B IHIIMIA
croci0 — Ha cBiif BUOIp. 3MiliCHEHHS IMX TpaB MOXKe OyTH oOMexeHe
3aKOHOM B IHTEpEeCcax HAIllOHAJIBHOI OE3IEKH, TEPUTOPIATBHOI IUTICHOC-
Ti a00 TPOMAICHKOTO TIOPSIKY 3 METOIO 3aI00iraHHs 3aBOPYIICHHSIM Y1
37I0YMHAM, JUTSi OXOPOHH 37I0pOB’Sl HACeNeHHs, Ul 3aXHCTy peryTauii
a0o0 MpaB iHIIMX JFOJEH, IS 3amo0iraHHs pO3roJIoIeHH0 iHdopMalii,
oJieprkaHoi KOH]iaeHITiifHO, a00 A1 MiATPUMAaHHS aBTOPUTETY 1 HEyTIe-
pemkeHoCTi TipaBocyaAIs». Po3risiHyTe y MaHiii HOpMi MpaBo 3a CBOIM
3MICTOM TIPEJICTABIISIE TIEBHY Mipy MOBEMIHKH 1 ISl HOTO pearizyBaHHsI
0co01 HeOOXiHO 3/iliCHUTH aKTUBHI [iii. Lle mpaBo MoXke po3yMiTHCS K
MOXKJIMBICTh BUKOHYBATH TI€BHI Jii 010 30MpaHHsl, CTBOPEHHS, 30epi-
raHHsi, 0OpOOKM 1 po3MOBCIOMKEHHs iH(popMalii y Oyab-sikiii dopwmi,
KpiM BHIA/IKiB BCTAHOBIIEHUX MPSMIX 3a00pOH 31 CTOPOHU 3aKOHY.
Pa3oM 3 TrM, iHIIMIA THT THPOPMAIIHHUX TIpaB MICTUTHCS B HO-
pmax ct. 31 Ta c1. 32 Koncrurymii. Tax, cr. 31 Bm3Hadae: «KoxHOMY
TapaHTYEThCS TAEMHUIL JIUCTYBaHHS, TEICOHHUX PO3MOB, Telerpad-
HOI Ta iHIIOI KopecToHAeHIil. BUHITKH MOXYyTh OyTH BCTaHOBJIEHI
JIMIIIE CY/IOM Y BUIAJKaX, Mepea0aueHnX 3aKOHOM, 3 METOK 3aro0irTH
37I0YMHOBI YM 3’SICYBAaTH iCTHHY IIi/I Yac PO3CHIAYBaHHS KPUMiHAIBHOL
CTIpaBH, SIKIIO 1HIMUMH CHOCO0aMH ofiepKaTh iH(OpMaIlilo HEMOMKITH-
Bo». A c1.32 KoHctutymii BcranoBmoe: «HiXTo HE MOXKe 3a3HaBaTH
BTPYYaHHS B HOro ocobucte i ciMeliHe JKUTTsI, KpiM BUIMAJIKiB, Tiependa-
yeHnx Koncrutymiero Ykpainu. He momyckaerscs 30upanssi, 30epiraH-
HSI, BUKOPHCTaHHS Ta TMOLIMPEHHS KoH(imeHUiiHoi iHdopMamii mpo
oco0y 6e3 11 3roau, KpiM BHMAIKiB, BU3HAYECHHX 3aKOHOM, 1 JIMIIE B
iHTepecax HaliOHABHOI Oe3MeKH, eKOHOMIYHOTO J0OpOoOyTy Ta IpaB
moauHu. KokHuil rpoMajissHIH Mae€ MpaBO 3HAMOMHUTHCS B OpraHax
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JiepKaBHOI BNIAJIM, OpraHax MiCIIEBOIO CaMOBDSIyBaHHS, YCTAHOBaX i
OpTaHizallisix 3 Bi/IOMOCTSIMH TIpO ce0e, Ki He € IePKaBHOO abo HIIO0
3aXMIIEHOI0 3aKOHOM TaeMHHIEI0. Ko)KHOMY TapaHTyeThCsl CyIOBHI
3aXUCT IpaBa CIIPOCTOBYBATH HEJOCTOBIpHY iH(opMaliro mpo cede i
4JieHiB CBO€T CiM’1 Ta paBa BUMaraTy BUITy4eHHs OyIb-sKOi iHpopma-
1ii, a TaKOXX MPaBO Ha BIALIKOIYBaHHS MaTepiajbHOI 1 MOPAIBHOT KO-
I, 3aBJIaHO1 30WpaHHAM, 30epiraHHsIM, BUKOPHUCTAHHSM Ta TIOIIHPEH-
HSIM TaKol HeToCTOBipHOI iHhopmartii» [3].

Hopwmmu ct. 31 Ta 32 HagaroTh 0cobi 1MeBHI npaBa Ha 3TiHCHEHHS
OKPEMUX JIil; 03HAMOMIICHHSI 3 BiZIOMOCTSAMHU TIPO cede B opraHax Imyo-
JIYHOI BIaJH, 3BEPHEHHS [0 CYAy 3 BUMOTOIO MIPUIMWHEHHS HE3aKOHHUX
Iiii 3 iHpopMarliero mpo cede, ado 3 Tako iHPOPMAIIi€r0, M0 3aBIAE
IKOAW 3aKOHHWM IHTepecaMm OCOOH. AJie BaXKIMBO BiI3HAYHMTH, IO
HOopMH CT.cT. 31 Ta 32 cnpsiMoBaHi, IepeayciM, Ha OOMEXEHHS BTPY-
YaHHs B OCOOMCTI cpaBu 0coOm 3 OOKY JiepkaBH 1 TpeTix oci0. Hazpani
HOPMH MAIOTh, B TIEPIIY Yepry, 3aXHCHUH XapakTep MO0 KOHKPETHHX
MpaBOBUX BiTHOCHH B iH(opManiiinii chepi [4].

OCHOBOIO BCTaHOBJICHHSI OOMEXEHb Ha peai3aliio JFOJUHOI il
npaB y cdepi iHpopMarii € Te, MO TaKi 3aX0IN MaIOTh PO3MIBIAATHCS SIK
TIPUIAHSATHI B IEMOKPAaTUIHOMY CYCITUTHCTBI; BOHH MOXKYTh peai30ByBa-
THCS 32 HAsIBHOCTI TIEBHUX MEXaHI3MiB 3a0e31eueHHs mpaB i cBOOO 0co-
OUCTOCTI, TPOMAJICEKOr0 KOHTPOJIO, BIIMOBIIATH MPHHIIMIAM JEMOKpa-
THYHOTO cycrinbeTBa. OKpiM [IOr0 BOHU HE TIOBUHHI CYTIEPEUUTH LM,
BukiiajichuM B Cratyti Opranizaiii O0’eqnannx Hariifi Ta iHIIMX Mik-
HapO/IHNX TPABOBUX IOKyMEHTaX. J[pyroro BaKIMBOIO YMOBOIO OOMe-
JKEHHS peajtizallii mpaB i cBoOOA JFOMHN Mae OyTH Te, IO JaHi oOMe-
KEHHS Ta MEXaHi3MH 1X BUKOHAHHS MAlOTh BCTAHOBJIIOBATHCS 3aKOHOM.
Tperst ymMOBa xapakTepHa THM, 1110 OOMEKESHHS IOBUHHI 3aCTOCOBYBATH-
Csl JIMIIIE B OCOOJIMBUX BUIAJKaX. A I 3HAYUTh, 1110 OOMEKeHHs iH(Op-
MaliiHoi cBOOOAM HE MalOTh HOCUTH MAacoOBOTO XapakTepy, a TOBHUHHI
BHKOHYBAaTHCS Y BUKIIIOUHUX BHIAJKAX MI0JI0 KOHKPETHUX CUTYallild 9i
KOHKPETHHX CYO’€KTiB iH(OpMamiifHuX BiHOCHH. I, 3pemToro, cxoxi
00OMeXeHHS, YMOBH, ()OPMAJIFHOCTI Ta TIOKapaHHS MAlOTh 3aCTOCOBYBa-
THCS JIMIIIE Y pa3i HEeMHUHY4O1 oTpeOr. TakuM YMHOM, 11l 3aX0AW MaroTh
OyTH aJIeKBATHUMH ICHYIOUYHM 3arpo3aM, IIIKOJIa BiJl 3aCTOCOBAHUX TaKHX
00MeXeHb He Ma€ MepeBHIIYBaTH MOKIIMBOI IKOAM Bil HASIBHUX 3arpo3.
Kpim Toro, neprkaBHI OpraHHM TOBWHHI 3aCTOCOBYBATH IOJiIOHI 3aXOIH
JIAITIE SIKIIO BOHM JIHCHO HeoOXiTHI B JaHIi CUTYyAIlil 1 HisIKUMH 1HIIIMHI
3aco0aMu MOCTaBIIeH] 3aBIAHHS BUPIIIIUTH HE MOXKIIHBO [4].
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PosrnsiHyTi HaMHM KOHCTHUTYIHHI TOJIOKEHHsSI € BarOMUMH Ha-
camriepe]; TOMy, III0 caM TpoIiec TpaHchopmallii opraiB Miimii B op-
ranu HartioHanpHOT MOl — 3aKOHOMIpHHIA Pe3yNbTaT BIUIMBY MiXKHa-
POMIHHX, EBPOIHTETPALIMHUX MPOLECIB HA YKPaiHCHKY MPaBOBY CHCTeE-
My. [IparseHHs 70 BiATIOBIIHOCTI €BPONEHCHKUM CTaHAAPTaM y 3HA4HiH
Mipi i 3yMOBMITO pepopMyBaHHSI OpraHiB BHYTPIIIHIX CIIpaB YKpaiHH.

1. Tpo inpopmamiro: 3akoH Ykpaiau Big 2 »koBTHS 1992 p. ba3a manux
«3axoHonaBcTBo Ykpainu» BP Vkpainu. URL: http://zakon5.rada.gov.ua/
laws/show/2657.
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MISUIBHOCTI ONEpPaTUBHMX IMiAPO3IIIIB MIiHICTEpPCTBA BHYTPIIIHIX CIpaB
Vkpainu: HOpPMATUBHO-TIpaBoBe. HalMOHANBHBIA IOPUUYECKUN KypHAT:
teopus u mpaktuka. 2015. Ne 4. Y. 2. URL: jurnaluljuridic.in.ua/archive/
2015/4/part 2/31.pdf.

3. Koncruryuis Ykpainu Big 28 uepsas 1996 p. baza mannx «3akoHo-
naBctBo Ykpaium» BP Vkpainn. URL: http://zakon3.rada.gov.ua/laws/
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4. Cenuk C. B. TloBHoBaxeHHs mouinii y cdepl iHpopmaniiHo-
aHamiTHYHOTO 3a0e3nedeHHs. CyuacHuil KOHCMUMYYIOHAN3M: npodaemu
meopii ma npakmukuy: MaTtepiald HayKoBoro ceminapy (23 ueprus 2017 p.) /
ynop. M. B. Kosaunis. JIssiB: JIeBAYBC, 2017. C. 243-247.

5. Kopmuu B. A. OpranizauiiiHo-1paBoBi OCHOBH IOJIITUKH iH(pOpMa-
miftHoi Oe3nexw YkpaiHu: amc. ... A-pa fopua. Hayk: 12.00.07. Omeckka
HalioHanbHa opuandyHa akanemis. Ozxeca, 2004.

C. B. Cenux,

HAayKo8uil cnispoOimHUK

8i00iny opeanizayii Haykosoi pobomu
JIvgiscvro20 deporcagnozo yHisepcumenty
BHYMPIWHIX CNPAs

IH(I)OPMAHIIZIHI IMPABA JIFOIUHMA:
KOHCTUTYIIMHO-ITPABOBHUU BUMIP

[adopmariiini mpaBa JTIOAWHE — II€ TapaHTOBaHi JEP:KaBOIO
MOJKJIMBOCTI JIFOAWHU 3aJ0BONBHATH il TIOTpeObW B OTpHMaHHI, BUKO-
pHUCTaHHI, TOMUPEHH]I, OXOPOHI 1 3aXUCTiI HEOOXITHOTO IS KUTTEIS-
mpHOCTI 00csTy iH(popMarii. ['apantoBane KoHcTHTymiero Yipainu
npaBo Ha iH(GOPMAIIO CTa€ BCe OLIBII BAXKIMBUM JJIs iCHYBaHHS Jie-
MOKPAaTUYHOTO CyCHiIbcTBA. Ta HEe BapTO OTOTOXKHIOBATH IMPaBO Ha
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iHopmanito i iHdopmaiitHi npaBa moauHu. [HopMmaiiiai npasa i
CBOOOIV JTFOIMHH Ta TPOMAISTHUHA CTaHOBIISTH IUTICHANA €K3UCTEHITi-
aTbHUA (peHOMEH, SIKM MOYKHA Ti3HATH BHKIIOYHO Kpi3b NPU3IMY
iXHIX CHCTEMHHUX BIIACTUBOCTEH, IO MPOSBIISIETHCS y HASIBHOCTI MpaB i
cBobox iHdopMaliiiHOTo XapakTepy Yy pi3HHX cepax KUTTERISIIEHOC-
Ti cycnijbcTBa. TOMy JOIIBHO TOBOPUTH PO iH(GOpMaIliliHi 1paBa i
CBOOOIM JIIOAWHU Ta TPOMAJSTHUHA B €KOJOTI4YHIN chepi, eKOHOMIYHIH
cdepi, NOMTHIHIN cdepi, yIpaBIiHCHKIH cdepi TOIIOo, IKi KOPEeIsSTHB-
HO TIO€/THAHI 1 B CBOIH IHTETPATUBHIA CYKYITHOCTI CTAHOBIISITH CHCTEMY
iHQopMalifHUX TpaB 1 cB00O. AmKe MosBa iHIIUX cep KUTTETis-
JMBHHOCTI CYCHINIBCTBA HE 3MIHIOE CYTHOCTI 1IbOro (eHOMeHa. HuHi
OyIb-AKi CYyCHiJIbHI BiTHOCHHHU TPOSIBISIIOThCS depe3 iHdopmallito,
iHpopMarttiitHy cepy. MoxkHa CTBepKyBaTH, 10 iHGOpMaIIiliHi mpa-
Ba i cBO0OH € B OyIb-sIKiii cepi JKUTTEMISITBHOCTI CYCIUTHCTBA.
«[IpaBo Ha iHpOpMaILito» Ta «iHGOPMAILIiHI TIpaBay — IMOHATTS
HeToToXkHi. [loHATTS «iH(opMaliiiHi mpaBa i CBOOOIW JIIOJMHU Ta
TpPOMaJITHAHA» € HIMPIIMM MOHSTTSAM, OCKUIBKMA OXOIUTIOE HE JIMIIE
MOXITUBICTh «BUIBHO 30UpaTy, 30epiraTv, BAKOPUCTOBYBATH 1 MOIIU-
proBatH lH(l)OpMaLIIIO Oyab-sIKUM CTIOcO00M, Ha CBild BHOiIp» a0o Ha-
BITb «MOXIIMBICTH BUIBHOTO OJIEpP’KaHHs, BUKOPHCTAHHS, TOITMPEHHS,
30epiraHHs Ta 3axucTy iHpopMarii, HeoOXiTHOT /U peamizaiii CBOiX
npas, CBOOOJ 1 3aKOHHUX IHTEPECiBy», a Ie yci IpaBa i cBOOOIU JTIOAHU-
HU 1 TPOMaJsIHMHA, [0 MalOTh iHpopMaliiHui Xapakrep [1]. Sapom
iHQopMalifHKX MpaB JIOJUHU € MpaBo Ha iHdopmauito. Kpim 3aranb-
HOTO BH3HAYEHHS IpaBa JIIOJUHA Ha iH(popMmariro crarrero 34 Kon-
CTHTYIII TiepeadadeHo HU3KY IHIMMX iHGOpMaIifHUX TpaB i cBOOO,
M0 3aKPITUTIOIOTHCS KOHCTUTYIIIHHUMHI HOpMaMH: ¢B000/1a 0COOUCTO-
ro i ciMeiiHOro UTTA (CT. 32); TAEMHULS JIMCTYBaHHS, Tele)OHHUX
neperoBopiB, TenerpadHoi 1 iHIMOI KopecnoHaeHwii (cT.31); mpaBo
rpoMaJITHUHA HE 3a3HaBaTH BTPYYaHHs B HOro ocoOHCTE Ta ciMeiHe
KUTTS IUITXOM 30MpaHHs, 30epiraHHs, BUKOPUCTAHHS Ta MOMTUPEHHS
KoHpieHiHOT iHpopMarii mpo ocoly Oe3 ii 3rojw, 3HAHOMHUTHUCS B
opraHax Jep)KaBHOI BJaaW, OpraHax MiCIIEBOIO CaMOBPSTyBaHHS,
YCTaHOBAaX Ta OpraHizalisx i3 BiioMocTsMH Tpo cede (cT. 32); mpaBo
rpOMaJISIHMHA HANPABJIATH 1HJUBITyadbHI 200 KOJCKTHBHI MHCHMOBI
3BEpHEHHSI 200 OCOOMCTO 3BEpTAaTHCS B OpPraHH JEPXKaBHOI BIIAJIH,
OpTaHu MICIIEBOTO CaMOBPSIyBaHHS Ta JIO MOCAJOBUX 1 CITy)KOOBHX
oci0 mux opradiB (cT. 40); MPaBO KOXKHOTO TPOMAJITHIHA HA CIPHUST-
JIMBE HABKOJIMIITHE CEPEIOBHUINE, JOCTOBIpHY iH(OpMariito mpo ii cran
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(ct. 50); mpaBO KOKHOTO Ha CBOOOJY TBOPYOCTI 1 MPABO JIOCTYITY JIO
KYJIbTYpHUAX IIHHOCTEH (CT.54); mpaBO KOXHOTO TPOMaJsSHHHA Ha
oJiepKaHHS KBami(ikoBaHOl mpaBoBoi gormoMoru (cT. 59). Jleski KoH-
CTUTYILIIHHI MOJIOXKECHHS TaK0X MAalOTh BiJHOIICHHS JIO iH(pOpMAaIiii-
HUX TpaB i cBo0O; (Hanpukaz, crarti 21, 24, 23, 35, 53). 3po3ymiio,
mo Koncruryiiist Ykpainu [2] 3akpiIuitoe OCHOBHUI 3MICT IIpaB 1 CBO-
601 B iHpopMartiitHii chepi, ane X KOHKpeTH3aIlis BioOpaKkaeTbecs B
HU3I iHIIIMX HOPMATHBHO-TIPABOBUX aKTiB.

1. CookiB . M. Knacudikaris inhpopmamiiftHuX npas i cBOOO JIFOIH-
Hu Ta rpomagsauHa. URL: http:// goal-int.org/klasifikaciya-informacijnix-
prav-i-svobodlyudini-ta-gromadyanina.

2. Koucrurymis Ykpainu Bin 28 yepsust 1996 poky. Bidomocmi Bepxo-
6noi Paou Yxpainu. 1996. Ne 30. Cr. 141.

P. I. Cubipna,

O0okmop Oionoziunux HayK, npogecop,
npogecop raghedpu

NCUXon02ii OiAIbHOCMI 8 0COOIUBUX YMOBAX
JIvgiscvro20 deporcagnozo ynisepcumenty
BHYMPIWHIX CNPAs

O. B. Xowmis,

KaHOUOam eKoHOMIYHUX HAYK, OOYeHM,
Odoyenm xkageopu

EeKOHOMIKU ma eKOHOMIUHOT be3nexu
JIb8igcbr020 Oepoicagro2o yrigepcumeny
6HYMPIWHIX CNPAs

A. B. Cubipnuii,

KaHouoam 6ioN02iYHUX HAYK, OOYeHm,
Odoyenm xkageopu

3a2a1bHOI 2I2IEHU 3 eKON02IEI0
JIvgiscbk020 HayioHanbHO2O
MeouyHo20 yHigepcumemy

im. [Januna Ianuyvkozo

3ABE3NEYEHHA KOHCTUTYIIMHUX ITPAB T'POMA/ISIH
Y PO3PI3I EKOHOMIKHA OXOPOHHA 3/10POB’s1

310poB’sl HaceleHHs, SIK €KOHOMIUHa KaTeropisi, € BUPa)KeH-
HSM E€KOHOMIYHUX BIJIHOCHH, sIKi TICHO IOB’S3aHI 3 OXOPOHOK Ta
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3MIIIHEHHSAM (hi3MYHOT0, TICUXIYHOTO Ta COILIAJILHOIO OJIAronoayyys
JOAWHU. 3 €eKOHOMIYHOT TOUKHM 30pYy TPOMAJICHEKE 3[I0POB’SI € pe3yiib-
TaTOM Mpaii, BUPOOHWYOI AiSUTBHOCTI Ta MOCHYT y chepi 0XOpoHH
3I0pOB’sl, IO TepeAdavyaroTh JiKyBaHHS, A1arHOCTUKY, MPOdiIaKTH-
Ky, peabiiTario, MeTU4Hy eKCIIepTU3y, MiArOTOBKY KaJpiB, aTecTa-
1i}0, AKPEIUTAIIII0 Ta JIIICH3YBAaHHSI MEIUYHUX TTOCIIYT.

Sx Bug mpodeciitHol AisTEHOCTI, MEAWYHI TIOCTYTH MOKJIMKaHI
3a0e3neuyBaTH 30€pe)KEHHS Ta MiATPUMKY ONTHMAIBHOTO PIiBHS
3JI0POB’sl OKPEMOT'O 1H/IMBIJIa Ta HACEJICHHS B mijiomy [1].

Bimnosigao o cr. 49 Koncrurymii YkpaiHu KoXeH Mae mpaBo
Ha OXOPOHY 37I0POB’sl, MEMIHY JIOTIOMOTY Ta MEJIYHE CTPaxXyBaHHSI.

OxopoHa 3710poB’sl 3a0e3MeuyeThes AepKaBHUM (iHaAHCYBaH-
HSM BIJIOBITHUX COIIaIbHO-€KOHOMIYHHX, MEIUKO-CaHITapHUX 1
03/10pOBYO-TIPOLITAKTHIHUX TIpoTpam [2].

CroroHi U1 eKOHOMIYHOI HAYKH 1 TOCMIOJAPCHKOI PAKTHKH
BaXXITUBUM € Te, 1IO 5K (i3WvHe, TaK i ICUXIYHE 3/J0POB’ sl HACEIICHHS
CKJIaJIa€ OCHOBY HOTO TIpalle3aTHOCTI Ta piBHs mpodeciiHoi Misib-
HOCTi, OCKUTBKM BOHO 3a0e3redye BiAMOBIAHWUI PiBEHb MPOAYKTHB-
HocTi mpani. Buxoastuu 3 1poro, NoTpeOyOTh IPyHTOBHOTO BUBUEH-
HS €KOHOMIYHI CTOCYHKH, TOCHOMApChbKi KOHTAaKTH Ta BHPOOHUYI
BIJIHOCHHH, SIKi CKJIAJJAIOTHCSI MIX JIIOJBMH Y TIpolieci 3abe3neueHHs
MeINYHOI TisabHOCTI [3].

OCHOBHMMMU 3aBIaHHSIMHU €KOHOMIKH OXOPOHH 3JI0POB’SI 3 X
TTO3UIIi}l TOBUHHO OYTH:

— BH3HAYCHHS POJIi Ta MiCLlsl OXOPOHH 3JI0POB’Sl B CUCTEMI Cy-
CHJIBHOTO BUPOOHUIITBA;

— pO3paxyHOK O0CSTY €KOHOMIYHHX PEecypCiB OXOPOHH 3110-
pOB’4 Ta iX eeKTUBHE BUKOPUCTAHHS;

— BHBYEHHS TEHJCHLIH Yy 3MiHI CTPYKTYpH OXOPOHH 310POB’S;

PO3paxyHOK Ta OIiHKa €KOHOMIYHOI e(peKTHBHOCTI JIKyBaJILHO-
JiarHOCTHYHOI Ta PO iTaKTHYHOI poOOTH 3aKJIa [iB OXOPOHH 3I0POB’S;

— OIliHKa €KOHOMIYHOI e(eKTHBHOCTI HOBUX OpraHi3alliiHUX
(hopM 3a0e31eUeHHS MEAMYHOI JOMTOMOTH HACEJICHHIO, 30KpeMa CTa-
IIOHAPHO 3aMiHHUX TEXHOJIOTiH, N1arHOCTUYHUX [IEHTPIB 1 T.IL.

— eKOHOMiYHEe OOTPYHTYBaHHS HOBUX OpraHizamiiiHux (opm
MEIMYHOI TisUTBHOCTI;

— po3po0Ka Ta omiHKa eQeKTHBHUX (HOPM OTUIATH TIpalli MeIu-
YHHX TPaI[iBHUKIB;
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— pO3paxyHOK HOPMATHBIB AiSUIBHOCTI (DaxXiBI[iB, BKIIFOYAIOYH
BU3HAYCHHS ONTUMAJILHOTO CIIBBITHOIICHHS MEIUYHUX IpaIliBHU-
KiB: JKapiB 1 cepeqHhOT0 MEIUYHOTO MEePCOHANy Ta JIKapiB i mpa-
L[IBHUKIB HEMEIUYHHUX CIIEL[1aJbHOCTE;

— HaBYaHHS JIIKapiB OCHOBAM €KOHOMIKH Ta (DOpPMYyBaHHSI CHC-
TEMHU MIATOTOBKUA €KOHOMICTIB JUIsi POOOTH B Trajy3i OXOPOHHU 370-
poB’s [4].

VY po3pi3i EKOHOMIYHHX ACTIEKTIB OXOPOHH 3/I0POB’S CIIiJI LIH-
POKO BHKOPHCTOBYBATH CICIliaJibHI MeToau. Tak, MaTeMaTH4HO-
CTAaTHUCTUYHANA METOA Ja€ 3MOTy KiTbKICHO Ta SKICHO OIlIHUTH
3B 30K MK MEIUKO-AIarHOCTUYHHMHU Ta TPOQITaKTHIHIMH 3aX0-
namy. BcTaHOBIEHHS ONTUMAaNbHUX CHIiBBIAHONICHDb MIX JIIKyBallb-
HUMU, TIarHOCTHYHUMH Ta peabimiTariifHuMu mporiecamMu 3adesre-
gye OamaHCOBUH METON. A EKCIepUMEHTaJIbHHUI METOX JO03BOJISE
BIJITPAIIOBATH ONTUMAJIbHI 3aXO0/U 010 MOJIMIIICHHS e()eKTHBHOC-
Ti TOCIOAAPIOBAHHS 3aKJIAJiB OXOPOHH 3J0POB’S Ta IiJABHUILECHHS
SIKOCTI OXOPOHH 3/TOPOB’ S HACEIIEHHSI.

3 MeToro 3a0e3nedyeHHs] KOHCTUTYIIHHUX MpaB TPOMaIsH Ha
OXOPOHY 37I0POB’sI 3 TOYKH 30py €KOHOMIYHOI HAYKH HEOOXiTHUM €:

— BU3HAYEHHS BHIIIB Ta 0OCATIB MEAMYHHUX MOCIYT 3 OpraHi3a-
IHHO-TIPaBOBUM 3a0€3TeUeHHSIM;

— €KOHOMIYHa OIliHKa e()eKTUBHOCTI BUKOPUCTAHHS PECypCiB
OXOPOHH 3/IOPOB’S;

— ¢inancoBe 3a0e3meueHHs AisUTbHOCTI JTIKyBalTbHO-TIPOdiTaK-
TUYHUX YCTAaHOB 3 HOTO €KOHOMIYHUM OOIPYHTYBaHHSIM;

— eKOHOMiYHa oliHKa TpodeciiiHol AiSIIBHOCTI MpPaIiBHUKIB
OXOpOHH 3/TOPOB’S;

— BIATpAIfOBaHHS €KOHOMIYHHX METOJiB TOCIIOIapIOBaHHS 3
ypaxyBaHHSIM OCOOJIMBOCTEH OXOPOHH 3/I0POB’S;

— po3po0Ka CUCTEMH MEHEPKMEHTY Ta MapKeTHHTY JIIKyBajlb-
HO-TIPO(ITaKTUIHOT NiSITHHOCTI.

OT1xe, HEOOXITHO TPOBOJUTH MOAAJIBIINI JOCHIHKCHHS €KOHO-
MIYHHUX PECYpCiB OXOpPOHH 370pOB’sl Ta LUIAXiB 3a0e3neueHHs KOH-
CTUTYIIITHUX TIpaB TPOMASH 32 PaxyHOK Cy4acHOI (piHaHCOBOI cHC-
TEMH Ta COIIAJILHOTO CEKTOpa.

1. OcHOBM 3aKOHO/JABCTBa YKpaiHU MPO OXOPOHY 370pOB’s: 3aKOH
Vxpaian. URL: http://zakon5.rada.gov.ua/laws/ show/2801-12.
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2. Koncruryuis Ykpaiuu. URL: http://zakon3.rada.gov.ua/laws/ show/
254%D0%BA/96-%D0%B2%D1%80.

3. Kopuittuyk O.II. Tpancdopmaliisi CHCTEMH OXOPOHH 370POB’s
VYkpainu: craH ta nepcnekruBu. URL: http://m.umj.com.ua/article/63259/
transformatya-sistemi-oxoroni-zdorovya

4. Jxemenincbka JI. B. EKOHOMIKa OXOpOHH 3JI0POB’SI B CUCTEMi 0XO-
POHHU 310pOB’sl. [Ipobremu ma nepcnekmusu po3eUmKY HaAyiOHAIbHOT eKo-
nomixu. 2014. Ne 13. C. 25-31.

O. P. Cipanm,

3000y8ay

Homneyvkoeo ropuouunoeo incmumymy
MBC Vxpainu

TH®OPMAIIIHI TAHI K CKJIAJIOBA JJOKA3IB
Y CIIPABAX PO AJIMIHICTPATHUBHI
MPABOIOPYLLIEHHS

[TuTtanHs po MpaBoOBY NPUPOJLY 1 MOHITTS JOKA3U 3aBXKAU 3a-
iMaB Ba)KJIUBE MICIIE B TeOpii JOKa3iB, OCKIIBKH YCBIIOMIIEHHS 3Mi-
CTOBHOTO aCIIeKTy TEPMiHa «I0Ka3» BUCTYIA€ HEOOXiTHOI YMOBOIO
JUI. AOCSITHEHHSI ICTMHU 1 NMPUUHATTSA CHpPABEAJMBOTO PillICHHS B
KO>)KHOMY KOHKPETHOMY MPOBA/KEHH1 y ClpaBax Mpo aaMiHicTpaTu-
BHi IpaBonopymeHHs. Lle cTae 0co0aMBO aKTyanbHUM, BPaXOBYIOUH
TEMIH PO3BUTKY iHQOpMAliHUX TEXHOJOTiH 1 3aCTOCYBaHHA iX B
MPOBAKECHH1 Y CIIpaBax Mpo aJMiHICTpaTUBHI IPABOTIOPYILICHHS.

Sx 3aznauaB €. [loxin, HocisiMu iH(OpMAaIIii BUCTYAIOTH HE
TITBKY JIFOAM 1 CTBOPEHI HIMH Pi3HOMAaHITHI MTUCHMOBI IOKyMEHTH, a
W 1HIII HEXHBI 1 OAYXOTBOpPEHI MpEeIMETH MaTepialbHOI'O CBITY
[1, c. 106]. MarepianpHi 00’€KTH — 11€ 00’ €KTH, SIKi MAlOTh BJIACTH-
BicTh OyTH 00’ €KTHBHOIO PEabHICTIO, ICHYBaTH 1032 HAIIOO CBiIO-
MICTIO TIPO HHX.

IcHytodi B BipTyaslbHOI peanbHOCTI B iHpOpMaliifHO-KOMYHiKa-
1iitHOi Mepesxi [HTepHeT 1 MOOITFHOTO 3B’ 13Ky (HanpHUKIIa:, (air, mpo-
rpama, 3ByKOBH# CHTHA 1 iH.) O0’€KTH MalOTh 1HIITY PUPOJTY.

Ha nymky C. €ciMoBa, HOpMHU TpaBa 3a CBOEK MPHUPOJIOIO
00’€KTUBHO 3QJIMINAIOTHCS THEPTHUMH 1 BiACTAIOTHh Bifl CYyCHIIBHUX
BiJIHOCHH, SIKi TMHAMIYHO pO3BUBAIOTHCA. LIg sikicTh Mae Oe3nepedny
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LiHHICTh B «TPaJULIHHIX» YMOBaxX i (hopMax po3BUTKY CYyCIIiIbCTBA,
MpoTe B iH(QOPMAIHHY €NOXy «TalbMyBaHHS» MPUBHOCUTH HEBU-
3HAYEHICTh CHTYyallii, OB’ A3aHOI 3 MMPaBOBHM 3abe3rnedeHHsM iH(po-
pManiiHUX iHTepeciB 0COOMCTOCTI, cycmijbeTBa 1 nepxkaBu. Ocod-
JIUBY POJIb y BUPIIIEHHS JaHOI MpOOJeMH BUKOHYIOTH MIKHAPOIHI
IIpaBoBi aKTH. IX BILIMB Ha OPMYBaHHs MPABOBOTO 3aXMCTY iHTEpe-
ciB cy0’ekTiB iH(OpMAIiTHIX MPABOBITHOCHH B YKpaiHi 00yMOBIIe-
HO aJanTaIli€lo HaIliOHaJhbHOI HOPMATHBHOI 0a3M JI0 BUMOT 3aKOHO-
naBcTBa €Bponeiicekoro Corosy [2, c. 132].

30uTbIIeHHS 00CATIB iH(QOPMAIIHHUX JaHUX, 1110 JIKATh B OC-
HOBI JI0Ka3iB, 00YMOBIIEHO CTPIMKO PO3BUBAIOTHCS 3aCO0aMU KOMY-
Hikamii i BIAMOBITHO TOSBOI HOBUX MpaBoBiHOCHH. lle B CBOMNO
4yepry Bejle 0 BHHUKHEHHS HOBHX BHUIB aaMiHICTPAaTUBHHUX IPaBO-
MOpYIIeHb, SKi BAMAraroTh BiAMMOBITHY JOKa30BYy 0a3y.

CyTHIiCHI XapaKTepUCTHKH iHPOpMAIiTHIX KOH(IIIKTIB 1 CITiB-
BiJIHECCHHSI X 3 O3HAKAMH FOPHUIUYHOTO KOH(QIIIKTY OOYMOBIIIOIOTH
HEOOXIHICTh MeperiisiAy MPaBoBOi CYTHOCTI JOKa3iB y cHpaBax Mpo
aJIMIHICTpaTHBHI MPaBOMOPYLICHHS 1 PO3POOKH HOBHX 3MiCTOBHHX
ACTIeKTIB, SIKi BXOASTH IO CKJIaay 3a3HA4eHO]I NediHiIii.

Takwit migxin Binmosimae mormsimaMm A. Mapyiaka B KOHTEKC-
Ti IPIOPUTETIB PO3BUTKY iH(OpMaIliiiHOTO paBa Ykpainu [3, c. 23].
30inpmenHss oOcsriB iHPOpMaifHUX JaHWX 1 3MiHa 00’ €KTHBHOI
pearbHOCTI PUBENIN IO CTBOPEHHS HOBOI CepH, e MOXKYTh BiOY-
BaTHCA aIMiHICTPaTUBHI MPaBOMOPYLICHHS, aHAJIOTIYHO 3 MOIiOHU-
MU TIPOTHUIIPABHUMH AisIMH B peadbHOoMY XUTTi. CyTHICTh iHpOpMa-
[IHHOTO TIPABOMIOPYIIEHHS MPOSBISIETECSA B TICHOMY 3B 3Ky HOPM,
0 TepeadavyaroTh IOPUINYHY BiIIMOBIIANBHICT 3a iX BUMHEHHS, 3
CHCTEMOIO JI03BOJIIB, 3800pOH, 0OMEKEHb 1 CTUMYITIB, 5IKi (opMyIOTH
MpaBoOBHI pexxuM B iHpopMauiiHiil cdepi [2, c. 131]. Bix crynens
TAKOTO 3B’S3KY 3aJI€KHUTh HE TiJbKM €()EKTUBHICTh KOHCTPYKIiI
CKIaniB iH(GOpMaIifHINX TPaBOMOPYIIEHb, a W BUPIMICHHS 3aBJIaHb
npoTuaii iHGopMaifHUM PaBOMOPYIICHHSM.

Jana oOctaBuHa HaOyBae OCOOMMBO 3HAYEHHS B YyMOBax IIO-
HIMPEHHS MOPYLIEHb HiJICHOCTI iH(QOpMaLiifHUX CUCTEM, PO3MIIIEeH-
Hs B 3arajbHOJOCTYIHINA iH(OPMAIIHHIN CepeoBHUII COIiaTbHO-
HIKiITTMBOTO KOHTEHTY, MOPYLIEHb aBTOPChKOTO mpaBa. J{i1st edekru-
BHOT MPOTHAIT HEOOXiTHO MaTH 3aKOHOJABYO 3aKpIIUIEHY TOKa30BY
0a3y, sika OyJae BUKOpHCTaHA JJIS 3aXHCTy TMpaB i cBOOOM Bixg mocs-
rasb B [HTEepHeTI [4, c. 483—486].
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B cyuacHiii ropuAn4HIlA MPaKTUII BCE YaCTillle 3yCTPIiYatOThCs
BUMAJIKH, KOJIW €IMHUM JIOKa30M MOPYILICHHS MPaB i 3aKOHHUX iHTe-
peciB TpoMajsH 1 MPaBOBHX 3a00pOH NepKaBU € iH(pOpMAIlis, IO
3HAXOJUTHCS B Mepexki [HTepHET 1 MOOITBHOTO 3B’S3KY. 3 PO3BUTKOM
CHCTEM PO3IIEHOI 0OPOOKH AaHUX, TEXHOJOTIl MyJlbTUMeNia, Teo-
iHpOpMaLiHHUX TEXHOJIOTIH, XMapHUX 00uYucieHb, 3(G-TEXHOJIOTIH,
iH(popMaIlisl y BipTyaJlbHOMY CEpEelIOBHINI MOUTHUPIOETHCS MBUIKO 1
MO OyTH BUKOPHCTaHHS SIK JUIsl TO3UTUBHOI KOMYHIKAIlT TaK 1 Jyist
MOPYIICHHS MIPaB TPOMAJISH.

[Ipuknagamu €:

— TIOPYIIIEHHS aBTOPCHKUX MpaB Ha TBip (BUKOPHUCTAHHS 1 pO3-
MillIeHHS B MepexXi [HTepHeT BileopoNnKa, MmicHi, HAYKOBOI CTATTi);

— He3aKOHHE BHKOPHCTAHHS TOBapHOTO 3HAKA Ta MOPYIICHHS
3aKOHOJ]ABCTBA PO pekiiaMy B [HTepHeTI (HampHKIan, criam, Mpocy-
BaHHS OCOOMCTOTO CaiTy 3a paXxyHOK MOMyJIspHOCTI Bimomux Brands,
He3aKOHHE BUKOpUcTaHHs nonynsapaux Record label); HemocToBipHa
pexiama;

— PO3MIIIICHHSI HENOCTOBIpHOI iHpOpMaLii TPO IOPUAUIHY
0co0y, 110 TaHBOUTH AUIOBY pemyTalito; iHdopmairii, 1o raHbOuTh
4ecTh 1 TIIHICTh Qi3uIHMX 0Ci0 1 0Opakae 0coOUCTICTS, trolling;

— pO3TOJIONIEHHS KOMEPIIIHOT TaEMHUIII B MEpekax 3arajb-
HOT'O KOPUCTYBaHHS;

— po3MimenHs ¢dotorpadiii 1 BiIeOpONUKIB, AKI MiATBEPIKY-
I0Th Tiepe0yBaHHS 0cOOM B IEBHOMY MicCIli B TIEBHUII Yac;

— MOPYIIEHHS] BUHATKOBUX NPaB Ha BUHAXiJ, KOPUCHY MOJIEIb,
IIPOMMUCIIOBUH 3pa30K;

— BimpaBKa 3 BUKOPUCTaHHAM 1H(OPMaIiIHHO-KOMYHIiKa-
MIHHUX TEXHOJOTiH (EJIeKTPOHHOIO TOITOK, SMS, MOBiIOMIICH
Viber/WhatsApp) moBigoMJIeHb Pi3HOIO XapakTepy, M0 MiATBEp-
JDKYIOTH 200 CTIPOCTOBYIOTH Pi3HOTO POy (aKTH.

[Iporpec BHCOKMX TEXHOJIOTIH 1 PO3BUTOK CYCIUIBHO-
MPaBOBUX BiAHOCHH AEMOHCTPYIOTh npaBoBy HE yperymwoBaHicTh
MOSIBU HOBHX C(ep TOCHOAapPCHKOI AISUTBHOCTI Ta HEeEKTUBHICTDH
YUHHHAX PAaBOBUX HOPM.

Le BinOyBaeThCs uepe3 Te, MO IOPUANYHA HAayKa HE BCTUTA-
I0Th CBOEYACHO OCMHUCIIUTH 1 PETYJIIOBATH HOBI BHM MIPAaBOBIIHOCHH,
0o0OyMOBJIEHI  PO3BUTKOM iH(pOpPMAIIfHMX  TEXHONOTiH  (aHri.
Information and Communication Technologies, ICT) i mBuakum
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PO3BHUTKOM 3ac00iB KOMYHiKamild, (OpMyBaTH HOPMH, IO JO3BOJIS-
10T BUKOPHCTOBYBATH HOBI BHJIM JIOKa3iB y cIIpaBax Mpo aaMiHiCT-
paTHBHI MPaBOMIOPYIIIEHHS.

JlaHwmii acTiekT MeTarbHO MPOAaHaIi30BaHO Ha MaplIaMeHTCHKIX
ciyxanHax «Pedopmu B obnacti iH(popMamiifHO-KOMyHIKaIIHHUX
TEXHOJIOTii 1 pO3BUTOK iH(OpMaIiifHOro mpocTopy YKpaiHa»
(2016 p.) [5].

Posmmpenns obcsary iHdopMaliiHUX JaHUX CHOpPUSE YCKIIad-
HEHHIO TIPOIECY NPUTATHEHHS J0 BiJIOBIIAJIBHOCTI 1, BiJIOBIIHO,
JOBEJICHHS, TaK SK BUKOPUCTAHHS IEPEOBUX TEXHOJOTIH, creria-
JTFHUX 3HaHb (axiBIiB 1 EKCIEPTiB, TO3BOJISIOTh YHUKHYTH HE3aKOH-
HOT'O TPUTSATHEHHS JI0 BIMOBIAAILHOCTI 1 MAKCUMaJIbHO BUKOPHUCTO-
BYBaTH CyYaCHHUH MPaBOBHI MOTEHIIAN 3aXUCTy MpaB i cBOOO Tpo-
MajsH. 3 iHIoro 00Ky — 3a0e3edye TOCHIICHHS TPOTHBArk IpUBaT-
HOTO 1 IyOJIIYHOTO IHTEPECY 010 B3AEMHUX 3JIOBKHBAHb.

Le nposiBisieThest B cepi MPUBATHOTO iHTEpECY:

— Ha 3aKOHOJIABYOMY PiBHI HE 3aKpiIJIeHH HOBUIl BUJI IPaBO-
nopyuIeHHs (BiANOBiHO, HOBI BHIM JIOKa3iB), 10 MOXXHA BHUKOPHC-
TOBYBaTH B IPOTUIPABHUX LIJISX;

— BUKOPWCTAHHS BCIX CY4acCHHX METO[IB 1 CIOCOOIB 3aXHCTy
mpaB, cBOOOJI 1 3aKOHHUX IHTEPECiB IIOUHM 1 TPOMASTHIHA, aKTHB-
Ha MPaBOBA MO3UIIis TPOMAJISH 1 IX 0013HAHICTh PO HEJIOCKOHAJICTh
3aKOHOJABCTBA JO3BOJIAIOTH JJOMAraThcs He IIJIKOM CHpaBeUTUBHX
pIIeHb Cyy.

[loxo my0GuiyHOTO iHTEpPECY:

— JlepKaBa MpU HEJIOCTAaTHROMY NPABOBOMY PETYJIOBaHHI HO-
BHX CYCITITBHUX BIJIHOCHH, TparHe KOHTPOIIOBATH ocoOucTi chepu
KUTTEIISUTBHOCT] JIIOAWHU, 3J0BKMBAIOYM TpaBaMH Ha OCOOHCTY
HEIOTOPKaHHICTh, MparHy4d 3allOBHUTH JEPKaBHUM KOHTPOJIEM i
YCKIIaTHEHHSIM KOMYHIKaTUBHY KHTTS JIIO/IHHHY;

— JiepkaBa IIPU HEJOCTaTHROMY IIPaBOBOMY PETYJIIOBAHHI HO-
BUX CYCHIJIbHUX BiIHOCHWH, IParHyTh BperyJIOBaTH Ha MijACTaBi 3a-
TalbHONPUIHATUX AUPEKTHUB, MOETHYIOUH 1[I MUTAHHS 3 IpoOIeMaMu
iH(opMarIiitHOi Oe3nexu.

ToMy LiTKOM OYEBHIHO, IO €PEKTHUBHICTH 1 BIAMOBIAHICTH
MPaBOBUX HOPM UYMHHOTO 3aKOHOJABCTBA MOTpedaM CYCHILCTBA i
CBO€YACHE 3aKOHO/IaBYE 3aKPITNICHHS HOBUX BUIB PAaBOTOPYIIEHb 1
JIOKa3iB JT03BOJIMIIO O ypPIBHOBAKUTHU MPOTHIIEKHICTh MPHUBATHOTO 1
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myOJIIYHOTO 1HTEpeCY 1 BPETyJIIOBaTH MPOTAIHHA OKPEMHUX aCIICKTIiB
B IIPOBAJKEHHI y CIIpaBax Mpo aJMiHICTPATHBHI MPaBOIOPYIICHHSI.

1. Homun E. B. [loka3aTenbcTBa B aIMUHUCTPATUBHOM Ipouecce. M.:
IOpunnueckas nurepatypa, 1973. 192 c.

2. €cimoB C. C. IOpuanmyna mpupoga agMiHICTpaTHUBHUX IMPaBoO-
mopymieHs 'y iHbopmMamiiHiit chepi. Hayk. eichuk Jlvsis. Oepoic. yH-m
enymp. cnpas. Cepis ropuanuna. 2014, Ne 4 C. 128-136.

3. Mapymaxk A. 1. Tlpiopuretn po3BuTKy iH(pOpMaILiifHOrO mpaBa
VYxpainu. [npopmanis i mpaso. 2011. 1 (1). C. 20-24.

4. Mapymak A. 1. Indpopmariitne npaso: Joctyn 10 indpopmariii: HaBy.
moci6. K.: KHT, 2007. 532 c.

5. IIpo PexomeHnnanii mapiaMeHTCHKHX CIyXaHb Ha TeMy: «3aKOHOJaBYe
3a0e3neueHHss PO3BHTKY iH(OpMAIiifHOTO cycmiabcTBa B YKpaiHi»:
IMocranoBa BepxoBHoi Pamm VYkpaimm Bim 03.07.2014 p. Ne 1565-VII.
Bioomocmi Bepxoenoi Paou Ykpainu. 2014. Ne 33. Ct. 1163.

I'. M. Cipomcoka,

KaHOuOam icmopuyHux Hayk, OOyeHm,
doyenm xageopu

@inocoghii ma nonimonozii

JIb6i6CcbK020 Oepacasnozo yHisepcumemy
BHYMPIWHIX CNPAs

ITPABA JIFOJUHH:
PLITOCOPCHKI 3ACAIU U OBIPYHTYBAHHS

EdexTnBHUI pO3BUTOK CYCHIBCTBA MOXIIMBHH, SIKIIO TIpar-
HEeHHS 1 [ii BCiX OpraHiB Jep)KaBH CKEpOBaHI Ha IMOBary A0 MpaB i
cB00OJ moauHHA. HacnmigkoMm Hamoro HeAaBHBOTO TOTANITAPHOTO
MHHYJIOTO JIOCI TOAEKYI 3aJHIIA€ThCS YSBICHHS PO Te, IO 0CO-
OmcTi mMpaBa MaloTh OYTH TOBHICTIO MiAMOPSIIKOBaHI CYCIHiTbHUM
iHTepecam. ChOTONHI MpaBa JIOJWHH YacTO CHPUIMAIOTHCS K Ja-
HICTh, aJi¢ 1X BU3HAHHS 3aBX]u OyJio quckyciiHuMm. 3okpema, Crart-
14 3 Koncrurymii Ykpainu rmacuts: «Jltoauna, 11 )KUTTS 1 340pOB’4,
YeCTh 1 TJIHICTh, HEJOTOPKAHHICTH 1 Oe3leka BU3HAIOTLCS B YKpaiHi
HaWBUIIOK COIlaJIbHOK IliHHICTIO. [IpaBa 1 cBOOOIM JIFOJUHU Ta 1X
rapaHTii BU3HAYAIOTh 3MICT 1 CIIPSIMOBAaHICTh HISUTBHOCTI JEPKaBH.
JepxaBa BianoBinae mepes] JIOAUHOIO 332 CBOIO JisUTBHICTB. YTBEp-
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JOKCHHs 1 3a0e3rnedeHHs mpaB 1 CBOOOJ JIFOJMHU € TOJOBHHUM
000B’s13k0M JiepkaBm» [1].

[IpaBa mrogwau (human rights) — TIeBHI MOXIIUBOCTI (CBOOO-
ITM) JTFOTUHY, HeOOXiaHi s 11 iCHYBaHHSA 1 pO3BUTKY, SIKi 3aKpiIJIeHi
SK MDKHApOJIHI CTaHIApTH; TOHSTTS, IO XapaKTEepPHU3ye MPaBOBUIl
CTaTyC JIOJAMHH CTOCOBHO JICPXKaBHU, 11 MOXJIMBOCTI 1 JJOMaraHHs B
€KOHOMIYHIH, COmianpHI{, MONITHYHIA 1 KymbTypHiH cdepax. Sk
BiJI3HAYMB aMEPUKAHChKUN JociiaHuk Jxek JloHemi, JIFIChKI mpa-
Ba B JIOCTIBHOMY PO3YMiHHI LILOTO CJIOBa — II€ Ti MpaBa, IO Hase-
XKaTh 0c00i1 3 OTJIATYy Ha Te, 10 BOHA € JIOANHOIO 2, c. 33].

Komna dinocodcpka Teopis MPUPOAN JIIOJIWHU HE Ma€ MIAPO-
koro Bu3HaHHs. 11]o0OuTbIIIe, HU3Ka MOpAJILHUX TEOPiH 1 0a30BUX IS
HUX TEOpId JFOACHKOI MPHUPOIU 3amepedyroTh MpaBa mofuau. Ha-
NPUKIIa, MapKCU3M HOSICHIOE MOpaJIbHI NEPEKOHAHHS B TEPMiHAX
«KJIACOBOI CTPYKTYPH» 1 «KJIacOBOi OOpPOTHOM», SIKi BU3HAUEHI 3aC0-
06aMu 1 BugamMy BUpOOHMITBA. BiXeBiOpHCTH PO3IIIAAAIOTH JIIOJCHKY
OCOOWCTICTH SIK Pe3yJIbTAT BILIMBY 30BHIIIHIX YMOB (HE BHYTPIITHBOI
CYTHOCTI). YTHIIITApHCTH CTOSTH OCTOPOHD MPaB JIOJUHH, TPAKTYIO-
YH X MIPKOIO KOPHUCHOCTi: BOHM TBEPIATH, IIO MpaBa JIOJUHH HeE
MaloTh HISIKOTO HE3aJIEKHOTO0 MOPAJbHOTO CTarycy abo cumm. 3ara-
JIOM, iCHYIOTH CYIEPEYHOCTI MiX YHIBEpCAIIbHUMH, MOPATbHUMH 1
IOpUANYHUMHY TIPUHIIUIIAMHE TIPaB JIIOAUHH [3, c. 8].

OpnHak Oe33amepeyHuMH 3aIUIIAIOTRCS JeKibKa QyHIaMeH-
TalbHUX OCHOB (iIocOPCHKOTO PO3yMiHHS TMpaB IIOAWHU, IO
3HAWIIO CBifl BUSB y Cy4YaCHMX KOHCTHTYIISIX JE€MOKPaTHUYHUX
KpaiH: TyMaHi3M, cB00OJia, piBHONPABHICTb, TiJHICTH, TOJEPaHT-
HICTh, CIpPaBeIJIMBICTh, TMOBara 0 IHIINX, BIAMOBIJAIBHICTH 3a
BIIACHI BUWHKH.

Hanpukmnazn, cyTHicTh TyMaHi3My — TypOOTa Npo JIOIUHY, BHU-
3HaHHA 1i K 0COOHCTOCTI, ii IpaBa Ha CBOOOTY, HEAOTOPKaHICTh. B
OCHOBI TYMaHICTUYHOTO CBITOTJISIAY JIEKUTH PO3YMIHHS TPIOPUTET-
HOCTI MpaB JIIOAWHU 1 LIHHOCTI OKPEMOTO JIOJCHKOTO KHUTTS, IO
KOHCTHUTYIIIIHO 3aKpiuieHo y Ouibocti kpain. Lle € oaniero 3 Hali-
BOIMBIMINX TIEPEIYMOB TSl (hOpMYBaHHS TPOMAJSHCHKOTO CYCIHi-
nbcTBa [4, c. 9]. ['yMaHICTUYHUH CBITOTIISA IPYHTYEThCS Ha BU3HAH-
Hsl JIFOJIMHU Ta i1 HEBiJI’€MHHX MpaB aOCOJIFOTHOO IIHHICTIO, a 1HTe-
peciB nepkaBu — BiTHOCHOI, 00 BOHM HE MOBUHHI 3[IIHCHIOBATHCS 3a
paxyHOK OCHOBHHX IpaB i cBo6oa ocobuctocti. Ha mymky mocmin-

210



HULl XaHHU ApEH/T, paBa JIOJUHA HE € MEPBHHHUMH IIOA0 MpaB
rpoOMasIHMHA, HABIIAKH: CaMe OCTaHHI YMOJJIUBIIOIOTh TEPIIIi.

l'onoBHE anst mromuHU — CBOOO/IA, sIKA TIOBUHHA OyTH Cepemo-
BuIeM ii mpoxkuBaHHA. OCKUTBKH JIOACHKA BOJSI CTAHOBUTH BaXKITH-
BY YacTWHY JIIOJICBKOI TiIHOCTi; IPUMYIIyBaHHS! pOOUTH LIOCH BCY-
Mepey HaIoOMy Oa)kKaHHIO MPUHIIKYE JHOJACHKY 0COOUCTICTh. Y cdepi
cBoOOIM NIOIMHA OOMpae CBiM BIIACHWH JKUTTEBHH NIISAX, peaiilye
cBoi iHTepecH. CB00OOIa TIEPETBOPIOE 3ANICKHY JIIOAWHY B TpOMajsi-
HUHA, BU3HAYAIOYU HOBHMI XapakTep BIJHOCUH 3 JepxkaBow [4,
c. 10]. HoBe pozymiHHS cCBOOOIM HEBIIIIIFHE BiJ] TIPaB JIFOUHH, SIKi
€ oOMeXyBadeM BCEBIAANsA JepkaBu. be3 cBOOOIM HEMOXIIHBE
«BigKpHTE CycminbcTBO» (y TpakTyBaHHI Kapna [lommepa), sike BU-
3Ha€ 1 JOTPUMYETHCS NpaB JIOAWHU. Bracue, «motpeba» y mpaBax
JFOTUHM 3’ SIBIIIETHCS TIEPEBAYKHO TOJI1, KOIH 1X e(DeKTHBHO HE rapaH-
Ty€ JIepKaBHO-IOPUIMYHA MPAKTHKA. SIKII0 MOYKHA 3aXUCTHTUCH BiJ
JUCKpUMiHAI] 4 3a0e3mednTs MoTpedy B 1Ki FOPUANYHUM LUIIXOM,
TO HaBpsA 9 OyAyTh BHCYBATHCS IMOMAJIBINI BUMOTH IIOJO 1HIIHAX
MpaB JIIOJUHA. TaKuM YMHOM, [PaBa JIIOJMHU, BUCTYNAIOTh HE Tillb-
KH MOPaJIbHHUM, aJie 1 FOPUIUYHUM OpieHTUpoM [5, ¢. 7].

[ToHATTS «TIpaB JTIOJMHI» BUHUKIIO i3 CTAHOBJICHHSIM HPHPOJI-
HOTO TpaBa — CYKYIHOCTI TpaB i cBO0OJ, 0OYMOBIEHHX MPHPOJIO0
JIFOZIMHU, 30KpEeMa PIBHICTIO MOMDXK JIFOJeH. PiBHICTB, K 1 JIFOJIChKA
TiIHICTD, € €THYHUMH TiIPYHTSMH TIpaB JIOIUHA (TIi1 BIDIMBOM (i-
nocodii xpuctustHCTBa). [IporonomenHs NpUPOAHUX 1 HEBIJ eMHHX
NpaB JIOJUHA HEMOXXJIMBO 0€3 BU3HAHHS PiBHOCTI BCIX JIIOJIEH Mepen
3akOHOM. JI10JICBKa TiIHICTh — 11 CBOEPITHUN BUXIJIHUI IyHKT y (isI0-
codii mpaB moaunH [4, . 10-11].

3ayBaxxnuMo, 10 TIpaBa JIOJAWHU i IHTEpeCH Jep:KaBU B3aEMO-
noB’si3aHi. KoHienis npas JIIOUHU JICKUTh y TUIOIIMHI BiJHOCUH
«BIaga — ocoba». MexaHi3MH1 3aXUCTY IpaB JIOAWHA MOOYA0BaHI Ha
TOMY, IIIO BJIaJIa @) HE OBHHHA BTPYYATHCS B ABTOHOMHHH CBIT JIIO-
IWHU; O) rapaHTyBaTH JOTPUMAHHS MpaB JIIOAWHHU, pearyiodyd Ha
370YMHHI Ail iHHX 0cib. Y KOHCTHTYLIsAX OaraThoX KpaiH mpaBa
JFOJTUHY TIPOTOJIONTYIOTHCSI HAWBHUIIOIO IIHHICTIO 1 METOIO JepKaBh
[2, c.35]. Ane mpaBa mOauHU — 1€ HE nap AepkaBu. Jepxkasa 30-
OOB’si3aHa BHM3HABATH 1Ii MpaBa, 3BayKaTH HAa HUX, TapaHTYBaTH iX
JNOTPUMaHHSA. 3 iHIIIOTO OOKY, TpaBa JIFOINHU 0OMEXYIOTh BCEBIA IS
JeprKaBH 1 MEPENIKOKAIOTh BCEBIIQHOMY CBaBiLTIO. [IpeacTaBHUKI
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BJIaJJM HE MOXYThb BUKOPHUCTOBYBAaTH BIIaJy Ha BIIACHUW PO3CY[, a
MOBHHHI 3a0e3MedyBaTH CIIiBIpOMasiHaM X OCHOBHi TIpaBa.

OTxe, B cydacHUX yMOBaX HEOOXiIHICTh YTBEP/KEHHS Yy CBi-
JIOMOCTI JIFOJIeH BiMOBITATBHOTO CTAaBJICHHS 0 IIPaB JIIOIWHU Ha0y-
Ja TIo0aNkHOTO XapakTepy. 3 iHIOoro 00Ky, KOHCTUTYIIHHE 3aKpir-
JICHHSI OCHOBHUIX TIpaB JIIOJIMHU HE BHKJIMKAE JKOAHUX CyMHIBiB. Lle
00YMOBIICHO CKJIaJIHUMH TPOTHUPIYUSMH B Pi3HUX cepax CycHiib-
HOTO JKUTTS 1 THMH KaTaKJIi3MaMH, SKi MEPEKUIIO JIFOJCTBO y XX CT.

1. Crarrs 3 Koncrutynii Ykpainu. URL: https://urist-ua.net/3akonn/
KOHCTHTYLIs ykpainu/ctartst_3/[30.05.2018].

2. Jounemni [x. [IpaBa jqrouHu y MIXKHAPOJIHIN MOJITHII; TIEP. 3 aHIL
JIbBiB: KanbBapis, 2004. 280 c.

3. ®inocodis npas moaunu / 3a pex. L. Tocenara ta I. Jlomanna; mep.
3 Him.; apyre Bua. K.: Hika-Ienrtp, 2012. 320 c.

4. TlpaBa yenoBeka: yue0. mocobue / aBT.-cocT. C. Kamy6o, U. Kyusais-
ckas, C. Jlyrsun. Munck: Amandes, 2001. 336 c.

5. IOxymiman E., IOpt JI. HaBuanHs Mononi mpaBaMm IJIOIWHHU: MOCIO-
HuK. Xapkis: [IpaBa momwmaun, 2009. 156 c.

A. 0. Cobakape,

OOKMOp 10PUOUUHUX HAYK, npoghecop,

3a6idysay xageopu

MaKkmuKo-cneyianbHoi nid2omosxku
Jninponemposcovko2o depacagrno2o yHigepcumemy
BHYMPIWHIX CNPAs

O. B. Hecmepuoea-Cobaxapo,

KAHOUOam 10puOUdHUX HAYK, OOYeHM,

3a6idysau kageopu

YUBINbHO-NPABOBUX OUCYUNIIIH
Jninponemposcbko2o deparcashozo yHisepcumemy
BHYMPIWHIX CNPAs

PE®OPMYBAHHSA CUCTEMU
MICIHEBUX OPTI'AHIB BUKOHABYOI BJIA/IA
TA OPI'AHIB MICHEBOI'O CAMOBPAJ1YBAHHS

Po30ynoBa IeMOKpaTU4HO1, COIiaNbHOI Ta MPaBOBOI JePiKaBH —
Ile Cy4acHWH eTar Jep’KaBOTBOPEHHS B YKpaiHi. BaxximBuMm akieH-
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TOM y MOOYJIOBI TaKOl JIep>KaBH € MPOBEJCHHS HAYKOBO OOIPYHTOBa-
HOro peopMyBaHHS yCi€i CUCTEMH BUKOHABUOi Biajau. Pe3ynmbTatom
Takoro peOpMyBaHHS Ma€ CTaTH CTBOPEHHS CUCTEMH OpraHiB ImyOITi-
YHOTO YIIPaBIiHHS, siKa 3a0e3mneuye epeKTUBHE JepiKaBHE YIIPABIIHHS
SIK Ha [EHTPAJILHOMY DiBHI, TaK 1 HA MICIIEBOMY, 3aXHCT TIpaB Ta 3a-
KOHHHX IHTEpeCiB TPOMaJsfH, HAJEKHHHA COIiaThbHO-eKOHOMIUYHHHA
PO3BUTOK BiJITIOBIIHUX aJAMiHICTPATHBHO-TEPUTOPIATEHUX OJMHHIIb.

JlocBim pO3BUHYTHX IEMOKPATUYHHMX KpaiH CBITY CBITYHTH
npo Te, MO caMe JClEHTpalli30oBaHa BUKOHABYA BJIaja 3 CHJIBHUMHU
THCTUTYTaMH MIiCIIEBOTO CaMOBPSIIyBaHHS € HaOiIbI eeKTUBHOIO
(hopMmoro opranizarii gep>kaBHOT BiIaIu.

KitrouoBoto mpobieMoro, sika CyTTEBO BIDIMBAE HA PO3YMiHHS
CYTi MICIIEBOTO CaMOBPSITyBaHHS 1 HOTO MiCIsl y JiepKaBi, € HEOOXi-
HICTh YiTKOTO BU3HAYEHHS KoJa i cyTi (DyHKIIH 1 3aBIaHb, SKi TTOBUHHI
3[ICHIOBATH HA JAHOMY €Tall PO3BUTKY KpaiHW OpraHH MiCIIEBOTO
CaMOBpsITyBaHHs. [HIIMMHK cloBaMu, MOBa ¥#jie PO Te, YW MOTPiOHO,
00 OpraHd MICIEBOIO CAMOBPSAYBaHHS 3/iMCHIOBAIM BJIACHI IOB-
HOB)XCHHS, BU3HAUEHI 3aKOHOM, i OJHOYACHO 3arajbHOMEpKaBHI
¢yHKUii 1 3aBHaHHs, a00 K BUpIIIyBaly JIMIIE CBOi BIACHI, TaK 3BaHi,
MUTaHHS MICIIeBOro 3HaueHHs. Lle muckyciiiHe NMHUTaHHS BXKe TpHBa-
JUH 9ac € mpeaAMeToM Je0aTiB BiIOMUX HAyKOBIIIB, IEP)KaBHHUX TiTdiB
Ta TPOMAJICHKKOCTI. AJDKe, SIK BiZIOMO, 3MIIIHEHHS JEp:KaBHOI BIaIu B
LEHTPi HE MOXKe OyTH e(DEeKTHMBHUM i KOPUCHUM JUISi CyCHIIbCTBA B
1iyioMy 0€3 0JTHOYACHOI JeTIeHTpaTi3aIlil PYHKILH i 3aB/IJaHb Ha PIBCHb
TEPUTOPIATIHBHUX OPTaHiB, SKUX OOMPAIOTH iX TpoMaay Ha OCHOBI 3ara-
JILHOTO, PIBHOTO, MPSIMOTO BHOOPUYOTro IpaBa MpU TAEMHOMY TOJIOCY-
BaHHi. Came 3a paxyHOK JOTPHUMaHHS LLOTO NPUHIMUITY MiclieBe ca-
MOBPSTyBaHHS SK PEANbHICTD, K BOKJIMBA O3HAKa JAEMOKpaTii, QPyHK-
IIIOHY€ B IEPEeBaXKHii OLIHIIIOCTI PO3BUHEHHX KpaiH.

Cama mo co0i ifies 30cepell>KeHHs AisUIbHOCTI OpTaHiB Miclie-
BOTO CaMOBpSAyBaHHS Ha BHUPINIEHHI MHUTaHb MICIIEBOTO 3HAYCHHS
HE € HOBOIO 1 Ma€ CBOE JDKEPEII0 B HAYKOBHX PO3POOKAX IPO MPUPO-
JIHI TIpaBa rpoMaJy, 3TiHO 3 SKUMH IpoMajia € PiBHOIO i HE3aIEKHOIO
BiJl J€pKaBU IHCTUTYLIEIO, a BIITaK, Mae MPaBO BUPILIYBATH JIHIIE
CBOi BIIacHi, TOOTO MICIIEBi CIIpaBH, SIKi BUIUIMBAIOTH 3 1HTEPECIB i
nmoTped caMOBPSTHUX OJUHMIIG [ 1, c. 69].

YTpOomoOBK TPUBANOTO Yacy TEOPETHKU JEPKaBHOTO YIPABIiH-
HSl HAMararoThCs OOTPYHTYBATH PI3HUIIO MK JEp>KaBHUMH i Miclie-
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BuMH crnipaBamu. OJIHAaK BCI Ii CIIPOOM BiZI3HAYAFOTHCS THUM, 110 BOHH
CIHPAIOTBCS TIEPEeBAKHO HA JOBUIBHI M HEAOCTATHBO OOIPYHTOBaHI
MIpPKYBaHHSI Ta BHUCHOBKH, OCKUIBKH MeXa MK TEepHIAM 1 APYTHM
KOJIOM 3aBJaHb € HECTIMKOIO 1 KOJKHA Jep)kaBa MOKe MPOBECTH ii JTH-
1I€ 3 ypaxyBaHHSIM CBOiX MOJITUYHHUX 1HTEPECIB, ICTOPUIHUX, KYJIBTY-
pPHUX Ta IHIIMX Tpaauuid i ocobimBocTed. SIckpaBHM MpHKIagOM
BIJICYTHOCTI TaKUX KPUTEPIiB € Te, IO Ti X MATaHHS B OJTHUX KpaiHax
MOXYTb OYTH BiJHECEHi [0 BiJJaHHA OpraHiB BHKOHABYOI BJI/IU, a B
HINUX — 710 BIJIaHHS OPTaHIB MiCIIEBOTO CAMOBPSITYBaHHSI.

AHaI3yI04M BIfITOBITHO 70 3aKOHOJABCTBA CYYaCHHUI CTaH poO3-
TMOJIUTY TIOBHOB2YKEHb MK MICIIEBIMH OpraHaMH BUKOHABUOi BIIAJTU Ta
OpraHaMH MiCIIEBOTO CaMOBPSIyBaHHS 1 MPAKTUKY MisUIBHOCTI IHX
OpraHiB, MO’)KHa CTBEP/DKYBaTH, II0 TIPOBOIUBCA IIei mporec 0e3 Jo-
CTaTHBOI TIOCITIZIOBHOCTI Ta HEOOXiHOT B3a€MOY3TOJIKEHOCTI 3aKOHO A~
BUMX aKTiB, IPUHHATHX Y Pi3HI Yach Ta 3 PI3HMX MHUTaHb OpraHizamii
MICIIEBOTO CAMOBPSTyBaHHS | BAKOHABYOI BJIaJIA HA MICIISIX.

Cucrema opraHiB MiCIIEBOTO CAMOBPSIYyBaHHs MOKIUKaHA Bi-
JirpaBaTH KIIIOYOBY POJIb y BCiX MOJMITHYHHX MPOIECaX, BUCTYMAIOYH
CKJIaJIOBOKO YaCTHHOIO IMOJIITUYHOI cucTeMu Kpainu. [lpupona camo-
T0 IHCTUTYTy CaMOBPsITyBaHHS 00yMOBIIOE PO3BUTOK (DYHKITIT MTO€ET-
HaHHS 1HTEpECiB, K TPOMAJISH, MPEICTABHIKOM SIKUX BOHA € TIiJT 4ac
po30yI0BH iX BiIHOCHH 3 Jep>KaBHUMH OpTraHaMHM, TakK i Jep)KaBHu,
BIIPOBA/KYIOYH Ha MICIIEBOMY pPiBHI MOIITHYHI, COIiaJbHO-€KOHO-
MIYHI POTPaMH.

ToMy omHUM 3 HAHOLIBII MPIOPUTETHUX 3aBJAHb CHOTOACHHS
MPOIOBXKYE 3aTUIIATHCS 3aKOHOJABYE BPETYJIIOBAaHHA MPOOIeM,
OB’ sI3aHMX 3 pehOpMyBaHHSIM CHCTEMH MICIIEBIX OpTaHiB BUKOHAB-
401 BJIalM Ta OPTaHiB MICIIEBOTO CaMOBPSIYBaHHS KpaiHU 3 OAHOYA-
CHHMM PO3MEKYBaHHSM iX TOBHOBa)KEHb.

HopmaTuBHe perymtoBaHHS opraHi3alii Ta AisNTEHOCTI OpraHiB
MICIIEBOTO CaMOBPSIYBaHHS 3/IIHCHIOETHCS HE TIIBKH 32 3aKOHOAB-
CTBOM KOXKHOI JIepKaBH, a H 32 HOPMaMH 1 MOJIOKEHHSIMH, BU3HAUE-
HUMH BiJIMOBITHIUMHU aKTaMH MIXXHAPOAHOTO PiBHS. Y IaHOMY pasi —
e €Bporneiichbka XapTisi MiCIIEBOTO CaMOBPSAYBaHHS, sKa paTU(IKO-
BaHa BepxosHoto Pagoro Ykpaiau 15 nunas 1997 poky. Lleit noky-
MEHT, OOYMOBIIOIOUM TPUHIMIIKA Ta OCHOBHI HAaNpPsSIMH PO3BUTKY
MICLIEBOI'O CaMOBPSALYBaHHs, BOAHOYAC OKPECIIOE HANpsIMU HOTo
B3a€MOBIJTHOCHH 3 MICLIEBUMH OpraHaMH BUKOHABYOI BIIAJH.
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MoxHa CTBEpKYBaTH, IO MOMIYK ONTUMAJILHOT MOJIENI Iy0-
JIYHOT ajMiHICTpallil Ha MICIIX B I[IJIOMY OpraHi4HO TOB’sS3aHUM 3
MIPOIIECOM JETIEHTpai3allii 1 JeKOHIIEHTpaIlii TOBHOBAXEHb IIEHTpa-
JHHUX OPTaHiB BUKOHABYOT BJIaJId 3 METOI PO3MEXKYBaHHsI, 30aIaH-
CYBaHHS Ta YHUKHEHHS 1X JyOJIFOBaHHS MiX MICIICBUMHU JICPKABHH-
MU aJIMiHICTPAIISIMUA Ta OpraHaMH MICIIEBOTO CAMOBPSIyBaHHSI.

1. Komamie M. B. €cimoB C. C., Isaxa B. O. Tta in. [IpobGremu oprasi-
3amii Ta AisUTFHOCTI MICIIEBHX OpPraHiB BUKOHABYOI BIIQJH Ta OPTaHIB MicCIle-
BOTO CaMOBps/lyBaHHS B YKpaiHi: Hapd. mociOHuK. JIbBiB: JIbBiBCHKHIA
Jiep)KaBHUI YHIBepCHTET BHYTpilIHIX cripas, 2017. 553 c.

L b. Tayuwiun,

KAHOUOAam 10puOUdHUX HAYK, OOYeHM,

Odoyenm xkageopu

AOMIHICMPamueHo20 ma iHpopmayitiHozo npasa
Haguanvno-naykoeozo incmumymy

npaea ma nCuxono2ii

Hayionanvnozo ynisepcumemy

«/JIvgigcoka noaimexuika»

ITPABOBI ACIIEKTHU 3AITPOBAIZKEHHS
CUCTEMMH «EJIEKTPOHHUI CY JI»

15 rpyans 2017 poxy HaOyB umHHOCTI 3akoH Ykpainu «[Ipo
BHECEHHS 3MiH /10 ['ocriomapcbkoro mporecyaibHOTO KOJeKCy YKpai-
HH, L{uBinpHOTO TpoLiecyanbHOTO KOJleKey YKpainu, Konekcy anmini-
CTPAaTHUBHOTO CY/[IOUMHCTBA YKpaiHM Ta iHIIMX 3aKOHOAABYUX aKTiB»,
SKHA Ha 3aKOHOJABUOMY piBHI 3ampoBaavB y [isUIBHICTH CYHOBOI
TIKY BIaIU «ENEKTPOHHUHA CYI», i SKUM CIiJ PO3YMITH CTBOPEH-
H €auHOi CymoBOI iH(OPMAIIHO-TEICKOMYHIKAIIHOT CHUCTEMH
(mani o texcry — €CITC). B naniit cucremi B 000B’SI3KOBOMY TI0-
PSLAKY PEECTPYETHCS HU3KA 3a5B, 30KpeMa, I030BHUX, CKapT, a TAKOXK
1HII BU3HAUYEHI 3aKOHOM MPOIIECyalIbHI JOKYMEHTH, IO MMOAAI0ThCS
JI0 CYAY 1 MOXYTh OyTH MPEJIMETOM CYJO0BOTO po3rsiny. Peecrpaitis
BiIOyBa€THCS B ICHB Ta B MOPAIKY X HAIAXOMKCHHS.

MeTor «eNeKTPOHHOTO CyAy» € 3a0e3nedeHHs] OOMIHy JOKY-
MeHTaMU (HaJCHJIaHHS Ta iX OTpUMaHHA) B €NEKTPOHHIN hopmi Mixk
CydaMHu, MDK CyIOM Ta yYaCHHKaMHU CYIOBOIO IPOLECY, a TaKOX
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(ikcyBaHHS CyJOBOTO MPOLECY 1 Yy4acTh YYaCHUKIB CyIOBOTO MpO-
1IeCy y CYJO0BOMY 3acifiaHHi B pexxuMi BigeokoH(epeHilii [1]. Bra-
KAETHCS, IO TaKMH MEXaHI3M 3J1aTe€H CHPOCTHTH JOCTYII 10 MPaBO-
CyIsl, B pO3pi3i eKOHOMIi 4acy, 3MEHIIIEHHS KiJIbKOCTi OIOpOKpaTH-
YHUX IIPpOUCAYyp, a TAKOXK YHEMOXKIIUBIICHHA 3JI0B)KUBAHb.

VYdacHUKaM CyJOBOTO MpOILECy AJsi OTPUMAaHHS CYAOBHX pi-
IIIeHb Ta IHIIMX MPOIECyaJbHUX TOKYMEHTIB, B €JIEKTPOHHIN (opwmi,
MOBHHHI BKa3yBaTH OQilliliiHiI eNeKTPOHHI aJpecH. 3aKOHOJAaBCTBOM
nepenoaueHuil mepesik ocio, Ui SKUX peectpailis opiiifHuX elek-
TPOHHUX ajpec € O00OB’S3KOBOIO, 30KpeMa: aaBOKaTH, HOTapiycw,
MPUBATHI BUKOHABII, CYJIOBI €KCIIEPTH, IeP>KaBHI OPTaHU Ta OpraHu
MICIICBOTO CaMOBPSITyBaHHS, Cy0 €KTH TOCTIOAAPIOBAHHS JIEPKABHO-
r'0 Ta KOMYHAJIEHOTO CEKTOPiB €KOHOMIKH.

OpHak, i 3a3HaYUTH, 10 HIXTO He T030aBisie mpaBa 0cooy,
sika Oepe ydacTh Yy CIpaBi, OTPUMATH KOIIIO CYJOBOTO PIIICHHS Yy
nanepoBiii popMi (3a OKpEeMOI0 3asiBOI0), HaBiTh IPH YMOBI HaNpaB-
JIEHHS CyJIOM, BUKIIIOYHO B €JIEKTPOHHIH (opMi, Ha O(imiliHI eleKT-
POHHI azipecu OyAb-SKUX JOKYMEHTIB y BIIIOBITHUX CIpaBax. Ypasi
MOJIaHHS 0CO0O0I0 MPOIECYAIBHUX Ta IHIIHUX JIOKYMEHTIB, TUCBMOBUX
Ta eJEKTPOHHUX JIO0Ka3iB, a00 BUMHEHHS IHIINX MPOIECyalTbHUX il
B enekTpoHHi# (opmi BukitouHo 32 €CITC — BUKOPHUCTOBYETHCS
BJIACHUH €JIEKTPOHHUN LU(PPOBHUHA MiINKC, MPUPIBHIHUN 1O BIACHO-
pyuHoro mignucy [1].

Ha odiniitnomy Be6-moprani «CymoBa Bnaga YKpaiHm» BKazy-
€THCS, 10 HA CHOTOHINIHIN JACHb B CYJIi JIIOTh JIMIIE OKPEeMi eJeMe-
HTH migcucteMu «ENeKTpoHHOTO cyay»: criiaTa CyIoBOTO 300py
online; oTpuMaHHA iHpOpMAIIil PO eTanmu MPOXOKEHHS CIIPaBH B
Cyqi 3a momomMororo odiriitHoro Bed-noptamy «CyaoBa Biaga YKpa-
THW»; MOJIMBICTh OJICp)KaHHS CYIOBHX TOBICTOK 3a JIOIIOMOTOO
SMS-iadopmyBaHHS, a KON CyOBUX PilllEeHb — €JIEKTPOHHOIO TI0-
MITOIO; JOCTYII A0 TEKCTIB CYAOBUX PIllIeHb depe3 COuHUIA JepKaB-
HUH peecTp CyA0BHX pillieHb, MPOBEAEHHS CYAOBHX 3aciliaHb y pe-
XKUMI BiieoKOH(epeHTi [2].

Ha croromnimHi# AeHp B CyZi MiIOTh JIMIIE OKPEMi €TIeMEHTH
nigcucreMu «EJEKTPOHHOTO Cyay»:

— cruiaTa cy1oBoro 360py online,

— oTpuMaHH# iH(opMaIii Ipo eTanu MPOXOPKEHHS CIIPAaBU B CY-
T 3a monomMororo odimiitHoro BeO-moprary «CymoBa Biaia YKpaiHm»,
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— MOXXJIMBICTh OZIEP’KaHHS CYIOBUX IOBICTOK 3a JIOTIOMOTOIO
SMS-indopmyBaHHS, a KOMiil CyIOBHX pillieHb — €NEKTPOHHOIO I0-
HITOIO,

— JIOCTYTI IO TEKCTIB Cy/IOBHUX pillleHb dYepe3 CIuHUI JepKaB-
HUI PEECTp CYIOBHX pillieHb,

— MPOBEACHHS CYIOBHX 3aCiJaHb y PEXHUMi BiZICOKOH(EPEHIIii.

JocnimKkyroun Mi>KHApOIHUHN AOCBIM, CIiJ 3a3HAYUTH, IO Ha
BiMiHY Bi YKpaiHU eJIeKTpOHHE MPaBOCYAS B €BPOIIi € T0OCTATHBO
MOLIMPEHUM Ta IIMPOKO 3aCTOCOBYBaHUM. OCHOBHI CTaHAapTH 111010
€JIEKTPOHHOTO TMpaBOCyAls B €Bpomi mepemdaveHi y HACTYMHHX
nokymeHnTax: Pexomernmarisix (95) 11 Komirery minictpiB Pagu €8-
pOIH iep’KaBaM — 4JieHaM CTOCOBHO Bii00py, 0OpoOIeHH s, TOAaHHs
Ta apxiBamii CyJOBHX pilleHb Yy TMpaBOBHX iHGOpMAIliitHO-
MoITyKoBHX cucTemax; Pexkomernmarnisx (2001) 3 Komitery miHicTpiB
paau €BponH JepKaBaM-4IeHaM II0J0 HAJaHHS CYJOBUX Ta IHIIUX
IOPpUJIUYHUX OCIYT I'poMaJidHaM 3 BUKOPUCTAHHAM HOBiTHiX TEXHO-
noriii; Pexomernmarisix (2003) 15 Kowmitery minicTpiB pagu €Bponu
JepKaBaM-uJIeHaM TIpO apXiBYBaHHS €JIEKTPOHHHX JOKYMEHTIB Yy
npaBoBiil cdepi Ta iHmi. B pamkax €Bponelicekoro Coro3y Bxke Je-
KiJIbKa poKiB mocminb QyHKIioHye moptan E-Justice, sikuit MiCTHTB
BENMKY KUTBKICTh iH(opmamii mpo AepaB-wIeHiB Ta iXHI MPaBOBi
CHCTEMH, 3arajbHe 3aKOHOJABCTBO, €BPONEWChKE MpPaBO Ta Pi3HI
ACTeKTH IUBIJIBHOTO Ta KOMeEpIiiHOTO mpaBa. OCHOBHE 3aBJaHHS
moprany E-Justice — craTé «emWHUM BIKHOMY» ISl €BPOIEHCHKUX
rpoMajisiH Ta podecionaniB y chepi pUCIpyAeHIil, 0 A03BOIUTh
iM oTpuMaTH Ha iXHil pigHIA MOBi iHQOpPMAIIIO PO €BPONEHCHKI I
HaI[lOHANBHI TpoleAypH Ta (GYHKIIOHYBaHHS CHUCTEMH MPaBOCYIIS
[3, c. 52-53; 4, c. 223, 224].

TakuM YHHOM, TiACYMOBYIOYHM BHUKJIaJIeHE, 3ayBa)KHMMO, IO
JesiKi TTO3UTHBHI HACTIAKK Bifl pe3yNibTaTiB HOBOBBEIEHb BiIUyTHI
BXKe 3apa3. BBaxxaemo, 1110 TIOCTiIOBHE TIepeBEICHHS CYI0YNHCTBA i3
«manepoBoi GOpMU» y «EJIEKTPOHHY» € JOCHTh apryMEHTOBAaHHUM Ta
BUYACHHM DPILICHHSM, aJKE CIPUSE€ MaKCHUMAaJIbHIN 3py4YHOCTI, omepa-
THBHOCTI Ta TPO30POCTi CYJJOBOTO TIPOIIECY.

1. Konekc agMiHICTpaTUBHOTO CyJOYMHCTBA YKpaiHu: 3akoH YKpaiHu

Bix 06.07.2005 p. Ne2747-1V. Jlara ounosuenns 07.01.2018 p. URL:
http://zakon3.rada.gov.ua/laws/show/2747-15 (nata 3Bepuenns: 19.03.2018).
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3. VYkpaina Ha nuisixy jgo €sponu: pedopma IMBUIBHOTO MPOIECYaib-
HOTO 3aKOHOJABCTBa: 30. HayK. Ipaib. Marepianu MiKHap. HayK.-IPaKT.
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T. M. Tumuuwun,

KaHouoam 1opuouyHUX Hayx,

doyenm xageopu
AOMIHICMPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIb8igcbK020 Oepoicagrno2o yHigepcumeny
BHYMPIWHIX CNPAs

KOHCTUTYLIIHO-TIPABOBI TAPAHTI{
COLIAJILHOI'O 3AXUCTY I'POMA/ISIH YKPATHU
Y COEPI IEHCIITHOT'O 3ABE3IEYEHHS

I'poMazisiHM MalOTh TIPaBO Ha COLIANBHUI 3aXKCT, IO BKIIOYAE
MpaBo Ha 3a0e3MeYeHHs 1X y pa3i MOBHOI, YaCTKOBOI a00 TUMYaCcOBOL
BTpaTH TPaIe3JaTHOCTi, BTPAaTH TolyBabHUKA, 0€3pO0iTTS 3 Hesa-
JISKHHUX BiJl HUX OOCTAaBHH, a TAKOX Yy CTapOCTi Ta B IHIIMX BUMAJ-
Kax, mependadeHux 3akoHoM. Peamizamisi JaHoro mpaBa 3abe3nedy-
€THCS 3arallbHOOOOB’I3KOBUM JIEPKABHUM COIIaIbHAM CTpaxyBaH-
HSM 32 PaXyHOK CTPaxOBUX BHECKIB I'POMajsiH, MiJIPUEMCTB, yCTa-
HOB 1 Oprasi3aifiii, a Tako OFOPKETHUX Ta IHIIMX JHKEPEN COIialb-
HOTO 3a0€3ME€UYEeHHS; CTBOPEHHSIM MEPEXKi AepKaBHUX, KOMYHAJIbHHUX,
MPUBAaTHUX 3aKJIAJIB IS JOTJIALY 3@ HENpale3aaTHUMU.

[IpaBo Ha comiabHUI 3aXUCT BU3HAYAETHCS, SIK MependadeHi
3aKOHOJABCTBOM, T'apaHTOBaHi JIep>KaBOI0 OKPEMi MOXKIIMBOCTI Tpo-
MaJsTHHHA OTPUMATH BiJ JEp)KaBW, a TaKOX IHIINX CyO €KTIB, sKi
JUIOTh 33 YIIOBHOB)KEHHSAM a00 JI03BOJIOM JICp)KaBH, HA YMOBaxX i B
MOPSZIKY, Tepen0adeHOMy 3aKOHOJIABCTBOM, a TaKOX JOTOBOPOM,
MaTepiaabHe 3a0e3medueHHs, MaTepiaJbHy JOIOMOTY Ta COIiaibHi
MOCITYTH Y pa3i HaCTaHHS COIiaIbHUX PU3UKIB.
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Iencii, iHII BUAW COLIATLHUX BUILIAT Ta JOIIOMOT, [0 € OCHO-
BHHUM JDKEPEJIOM iCHyBaHHsI, TIOBUHHI 3a0e3NeuyBaTy pPiBeHb JKUTTS,
HE HIDKYHUHA BiJl IPOKUTKOBOTO MiHIMyMY, BCTAHOBJICHOTO 3aKOHOM.

B xonctutymii Koncruryriis YkpaiHum MICTHTBCS Taki ITOJIO-
JKEHHSI CTOCOBHO COINAJIbHOTO 3aXUCTy: YKpaiHa € COI[iaJIbHOK i
MIPaBOBOIO JiepkaBoro (CT. 1); mpaBa i ¢CBOOO U JIFOIMHU Ta iX rapaH-
Tii BU3HAYAIOTh 3MICT 1 CTIPSIMOBAaHICTh AiSUTBHOCTI Iep)KaBH, a yTBE-
paKeHHs 1 3a0e3nedyeHHss NpaB 1 cBOOOJ JIOJUHU € TOJIIOBHUM
000B’s13K0M JepikaBH (CT. 3); mpaBa i CBOOOAM JIOJUHH € HEBimguy-
JKyBaHUMH Ta HEMOPYIIHUMH (CT. 21); KOHCTUTYIIIHHI ITpaBa i CBO-
00N TapaHTYIOTLCSA 1 HE MOXYTh OyTH CKAacOBaHi; NMPU HPHHHSITTI
HOBHUX 3aKOHIB a00 BHECEHHI 3MiH JO YMHHHX 3aKOHIB HE JOIyCKa-
€TBCS 3BY)KEHHSI 3MICTY Ta 00CATY iCHYIOUHX IpaB 1 cBoOo (cT. 22).
KoHcTuTytis BU3HAMa TIpaBo TPOMaASH Ha COIIaIbHUN 3aXHCT, IO
BKJTIOYA€ TMPaBO Ha 3a0e3MeUYeHHs X y pa3i MOBHOI, YaCTKOBOI BTPaTH
Mpane3JaTHOCTI, BTpaTH T'OAYyBaJIbHHKA, OS3pOOITTS 3 HE3aJIEIKHHX
BiJI HUX 00OCTaBHH, a TAKOXK Y CTApOCTi Ta B IHIINX BUIAIKAX, TEPeI-
OaueHuX 3aKOHOM, MEHCIi, 1HII BUAM COIlAJLHMX BHUILIAT Ta JOIO-
MOT, III0 € OCHOBHUM JIDKEPEJIOM ICHYBaHHS, MalOTh 3a0e3leuyBaTH
PIBEHb XUTTS, HE HIDKYUH BiJl MPOKUTKOBOTO MiHIMyMY, BCTaHOB-
JIEHOTO 3aKOHOM (CT. 46); IS TPOMasIH, SKi MOTPEOYIOTh COIliaTb-
HOT'O 33aXUCTY, KHUTJIO HAJIAEThCS JICPKABOIO Ta OPraHAMHU MICIIEBOTO
caMOBPSIyBaHHS Oe30IIaTHO a0o0 3a AOCTYIHY IS HUX IUIATy Bif-
MOBIAHO 70 3aKoHY (cT. 47); mpaBO HA TOCTATHIN XUTTEBUH piBEHb
st cebe 1 cBoel cim’i (cT. 48); Korcruryuist Ykpainu He Moxke OyTH
3MIHEHA, SIKIO 3MiHM Tepea0avaroTh CKaCyBaHHS 4M OOMEKCHHS
mpaB i cBoOoA MoAuHN i TpoMansHuHA (cT. 157) [1].

Jlns  3abesmeueHHs  Bu3HaueHOro KoHcTuTymiero YxpaiHu
IpaBa KOXKHOI'O Ha JOCTATHIN piBEeHb JKHUTTA AJis ceOe Ta CBO€T CiM’1,
3aKOHOJIABUO BCTAHOBJICHO HAWBaXKIMBIII JAeprKaBHI COIiaabHI CTa-
HIAPTH, HOPMATHBH, SKi BH3HAYAIOTh PIBEHL TNEBHUX COIIATBLHUX
0J1ar i BCTAaHOBJIIOIOTh COIIIaJIbHI FrapaHTIl X 3a0e3reueHHs.

OCHOBHUMH 3aKOHOAaBYUMHM aKTaMH L1010 COHiaJII)HI/IX CTaH-
napTiB € 3akoHn Ykpainu: «I[Ipo mpoxkutkoBuid MiHiMyM» [2], «IIpo
Jep>KaBHI COIialibHI CTaHIApTH Ta Jep)KaBHI COL[albHI rapaHTii»
[3], «3akoH mpo aepkaBHuli Oro ket Ha 2018 pik» [4].

OCHOBOTIONIOKHOIO JUII PO3YMIHHSA COIIaJbHOTO 3aXHUCTy €
ctartsa 46 Koncrurymii Ykpaiau, BoHa mependadae mpaBo TpOMaIsiH
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Ha COIIaJbHUHN 3aXUCT, IO PErjaMeHTye MpaBo Ha 3abe3nedeHHs ixX
y pa3i NOBHO{, YacTKOBOi a0 THMYacoBOi BTpAaTH Mpale3daTHOCTI,
BTpaTH TOAYBAIBbHUKA, 0€3p00ITTS 3 HE3aJIEXKHHUX BiJl HUX 00CTaBUH,
a TaKOX Y CTapOCTi Ta B IHIIMX BUMAKAX, Tepe10aueHNX 3aKOHOM.
3aKOHOJABCTBOM DETJIaAMEHTOBAHO CTANMK IMEpeiK COLiaib-
HUX PU3HKIB, 5IKI TlependayeHi MiKHApPOAHO-TPABOBHMH aKTaMH.
Leit mepemnik He € BUYEPITHUM, TOOTO 3aKOHOJABCTBOM MOXKYTh OyTH
nepenoaueHi i iHmi 00CTaBUHM SIK MiCTaBa JUIsS COLAIbHOTO 3aXHUC-
Ty. Y 4acTUHI TPETiH i€l CTATTI WISThCS PO ICHCIT Ta 1HII BUIU
COIIATFHUX BHUIUIAT Ta OMOMOr». Takum 4mHOM, cT. 46 HE OOMexye
MeperTiky BUIIIB COIIabHOTO 3a0e3MeUYeHHs, IIe MOXYTh OyTH OyIb-
SKi BUIUIATH COLIaJIBHOTO XapakTepy — IEHCii, IPOIIOBi JTOIOMOTH,
KOMIIEHCaIlii, MaTepiaibHi JOITOMOTH, a TAKOX COIliallbHI TIOCTYTH.

[lenciiine 3a0e3meueHHs K BUJ COLIaIbHUX TapaHTId — O/IHE
13 HAHKOPHCHIMINX COILiaJbHO-MPAaBOBUX HaJl0aHb JHOJACTBA. Po3pi3-
HSIOTh TP OCHOBHI MOJIENI TEHCIHHOTrO 3a0e3MeuUcHHs: a) pPOMaHO-
repMaHChKa, fKa IOJSArae y CHCTEMi COIalbHOTO CTpaxyBaHHS 3
YaCTKOBHMM BIiJIpaXyBaHHSM BHECKIB POOOTOJABIIIMH 1 TPAIIOIOUH-
MU; 0) aHTTIOCaKCOHCBKa, 32 SIKO1 JieprkaBa 3a0e3euye rapaHTOBaHU
COLlaJIbHAM 3aXHUCT He IS BCiX 0ciO, a JuIne s THX, SKI € Hai-
OLIBIN ypa3NMBUMU; B) CKAaHIWHABCHKA, IO TPYHTYETHCS Ha 3a0e3-
MEYCHHI 0a30BOTO PiBHS COILIAJILHOIO 3aXUCTY TPOMAJISH 33 PaXyHOK
OI0/DKETHUX KOIITIB Yepe3 MPOTPECHBHY CHUCTEMY OIOJATKyBAaHHS
THX, XTO TPAIIIOE.

B Ykpaini TpuBae cuctemHe pedopMyBaHHS NEHCIHHOI raysi
3 BHOIPKOBMM 3aCTOCYBaHHSIM JOCBiAy iHIIMX AepkaB. Tak, y xomi
MEHCIHOI peopMH CIIOCTEepITaroThC TEHICHINIT, XapaKTepHi st
AHTIIOCAaKCOHCHKOI MOJIENi: MATPUMKA OKPEMHUX KaTeropiii HaceJeH-
Hs; Ma€ MICIe IEHTPUCTCHKUHN MiJXiJl O HaJaHHS JCPKaBHHUX I10-
CIYT 1 TSDKIHHA 10 COILIabHOTO IIAHYBAHHS MUISTXOM 3aIpOBaKESH-
HS TPOTPaMHO-IIUTLOBOTO croco0y (opMyBaHHS KOHCOJIiJIOBAaHOTO
OIO/KETY, 10 XapaKTEPHO I pPOMaHO-TePMaHCHKOI MOJIei; Bij0y-
Ba€ThCS OPIEHTAIlIS HA COIIAJIbHY IHTETrPAIlito, 10 BJIACTUBE CKaH -
HaBCBKiH Momedi [5].

I'pomansau YkpaiHu BiJIOBIIHO JI0 TIOJOXKEHb YaCTHHU TPEThOI
crarti 46 KoHnctuTyiii YkpaiHu MaroTh NPaBO Ha IEHCIi, 1110 € OCHOB-
HUM JDKEPEJIOM ICHYBaHHS Ta MalOTh 3a0€3MeuyBaTH PIiBEHb JKUTTS, HE
HIDKYWH Bifl IPOYKUTKOBOTO MiHIMyMY, BCTAHOBJIEHOTO 3aKOHOM.
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[IpaBo Ha couiaJbHMIA 3aXKCT, 1 Ha TICHCIHHE 3a0e3eUeHHs 30-
KpeMa, MO)Ke OyTH 3axuilieHe B cyal. KOHCTUTYIlIS BCTaHOBIIOE, IO
HopMu KoHcTuTymii YkpaiHu € HopMaMu MpsMoOi aii. 3BEpHEHHS 10
Cyay JUISL 3aXUCTy KOHCTUTYIUHHUX IpaB 1 CBOOO JIOIUHU 1 TpoMa-
IgHuHa  Oe3mocepenHbo Ha miactaBi KoHcTurTyiii rapaHTyeThes
(ct. 8). KoHcTuTyILis rapaHTye IIpaBo HAa OCKAPKEHHS B CY/l PIillIEHb,
i yn Oe3disUIbHOCTI OpraHiB JAep:KaBHOI Biaju, OPraHiB MICLIEBOIO
CaMOBDPSIyBaHHs, ITOCAI0BUX 1 CIyX00BuX 0ci0. KoxxeHn Mae mpaBo
IiCIIT BUKOPUCTAHHS BCiX HAIIOHAJIBLHUX 3aCO0IB IIPABOBOIO 3aXHCTY
3BepTaTHCA 3a 3aXHMCTOM CBOIX IpaB i CBOOO 0 BiANOBIIHHUX MiKHA-
POJHHUX CYJOBHX YCTaHOB YH JIO BiJIMOBIJHUX OPraHiB MiXHAPOHUX
oprasizariii, uieHoM ab0 y4aCHUKOM sKHX € YKpaina (ct. 55) [1].

BaxnuBy pons y hopMmyBaHHI YKpaiHH SK COIiaIbHOT AepiKa-
B Bifirpae Koncrurymiitanii Cyn Ykpaidu, 3aBIaHHSIM SKOTO 3Tif-
HO 3 monokeHHsaMHu ctatTi 3 3akony Ykpaiam «llpo Koncturyiii-
Huit Cyn VYkpainm» € rapanTyBaHHS BepxoBeHCTBa Konctutymii
VYxpainu sik OcHOBHOTO 3aKOHY Jiep>KaBU Ha BCil TepUTOpii YKpaiHH
NpY BUPILIEHHI CHpaB, B TOMY YHCII W OB’ S3aHUX 3 MUTAHHSIMH
COIIaJTBFHOTO 3aXKCTY MPaB JIIOIUHH 1 TPOMaJITHUHA.

Tak, Koncrurymiitanit Cyn Yipaian y cBoeMy Pimenni Bin
11 xoBTHS 2005 poky Ne 8-pm/2005 (cripaBa mpo piBeHb MEHCIT 1 moMi-
CSIMHOTO JIOBIYHOTO T'POIIOBOTO YTPUMAaHHS) BHU3HAUYUB, IO «... KOH-
CTUTYLIHI TPUHIMIHN, Ha SIKUX 0a3yeThcsl 3A1MCHEHHS TpaBa i cBo0O
JIFOJIMHM 1 TPOMaJIIHUHA B YKpaiHi, BKJIIOUAOUW 1 TIPaBO Ha TICHCIHE
3a0e3MeueHHsl, mepeadavaroTh 3a 3MiCToM cTatei 1, 3, 6 (vacTiHa apy-
ra), 8, 19 (vacruna npyra), 22, 23, 24 (vactuHa riepmia) [6].

OTe, KOHCTHTYIIMHI 3acaly MalOTh BH3HAYAlIbHE 3HAUCHHS
JUIs 3M1MCHEHHS TIpaBa JIIOAWHHU Ha IEeHCiiiHe B YKpaiHi B acmekTi
3aXUCTY LBOTO IPaBa SK COI[AJIbHOTO MpaBa JIFOAWHHM, [0 BU3HAHE
Mi)KHapOJHUM CITiIBTOBAPHUCTBOM.
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B. A. Ypanoea,
acucmenm-npocghecop,

doyenm xKageopu npaso3Hascmed
Ipukapnamcvrozo incmumyny
imeni Muxaiina I pywescoroco [IpAT
«BH3 «Misxcpecionanvna Axademis
VAPABTIHHSL NEPCOHATIOM

ICTOPIA PO3BUTKY
CYYACHOI'O KOHCTUTYUIOHAJII3MY

Binpmicte kpain cBiTy BBaxaroTh KoHctutynieto OCHOBHUM
3aKoHOM, KEpENIOM BJIad, SKa € TapaHTIEr0 MpaB Ta CBOOOM 1 Take
iHme. KokHa Bepcisi Mae CBOE MiITBEPIKEHHS, ajie Y KOKHIH KpaiHi
CBIli iep>kaBHMI yCTpiit 1 cBos BilacHa KoHcTuTy!1is.

[{o x Taxe Koncturymist i Koncturymionanizm? Koncruryiis
(Bim mat. constitutio — yCTaHOBIIEHHS, YCTPiH, IOPSAOK) — OCHOBHUHN
Jep>KaBHUI JOKYMEHT (3aKOH), II0 BH3HAYa€ JIEpXKaBHUH YCTpii,
MOPSZIOK 1 MPUHIWTN (QYHKITIOHYBaHHS MPEJCTABHUIIBKUX, BUKOHAB-
YHIX Ta CyJOBHX OPTaHiB BIA¥, BHOOPTY CHUCTEMY, IpaBa if 000B’s3-
KM JIep’KaBH, CYCIIJIbCTBA Ta TPOMAJSMH. [HII 3aKOHM JIepKaBH, K
npaBuiIo crimparoThest Ha KonctuTymito [1, c. 264].

Tepmin «koncmumyyionanizm» ynepiie 3’sSBUBCS B aMepH-
KaHCBKil moJtiTuko-npaBoBiit aymii kinmsg XVIII — kinns XIX cr. Came
NPUXHUILHUKHE W€l i1el min yac AMepukancbkoi PeBouonii i cTtBopu-
mu iepiry B ictopii Korcrurymito CILIA 1787 p. Bonn Takox 3a3Ha-
YaJli BEPXOBEHCTBO i€l nrcanoi KoHCTUTYIiT OpiBHSAHO 3 3aKOHa-
MU Ta IHIOMMH HOpPMaTHBHUMH akTamu. lle o3Hauae, mo TepMmiH
«KOHCmumyyionanizm» BU3Ha4aB caMmy cyThb Koucturymii. Yepes
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JICSIKUH Yac B TOJITHYHUX Ta ICTOPUYHUX JTOCIIPKCHHSX 1€ MOHSITTS
OJICPIKaJIO OUIBII IIUPOKE 3HAYCHHS 1 TOYAJIO BYKMBATUCS IS XapaK-
TEPUCTHKH MPOILECIB MEPEexXoqy 10 IEeMOKpaTii Ta BCTAaHOBJIECHHS
KOHCTHUTYIIiitHOTO Jaxy B Kpainax LlenTpansHoi, CxigHOI 1 miBAeHHOT
€Bponu, JlatuHCbKOT AMepukHd, A3ii, MiAKPECTIOYN 3MiCTOBHY
CTOPOHY KOHCTUTYIT [2, c. 18].

KoncTrTyItioHamnmi3M Bene MoYaToK BiJl CTAPOrPEIBKUX KOHCTH-
TYILIH, 10 isUTM 32 JEKUIbKa CTOPIY JI0 HAIOl epH, NPO SKUX BiJIOMO
JIIe 3 mpans Apuctorens. Y nepioj npuHiunara CrapoJaBHBOTO
Puma 3’sSBRSIOTBCS pa3oM 3 aKTaMH PHMCBKOTO ceHaTry (senatus
consultus) iMmepaTopchki MPUIHCH PI3HUX BUJIB, SIKI OTpUMAaH Ha-
HMeHyBaHHA KOHCTUTYLIH (constitutio ediktum, mandatum, decretum,
rescriptum). Ix 3micT Ta Micie y po3BuTKy mpaBoBoi cuctemu Pimva mae
IHTEpeC TepIIr 3a BCe SIK eKCKYPC B €THMOJIOTIO TIOHATTSL.

Bmmxue 10 cydacHOro ysIBIEHHS TPO KOHCTUTYILIHMHI aKTH
Bemuka Xaptis BonbHoctelt (Anrmis, 1215 pik), «3Hapsans ynpas-
TiHES» (MOBHA Ha3Ba — «@DopMa TMpaBIiHHSA JEPKABOIO 3arallbHOTO
6nara Anrmii, [llotnanaii Ta Ipnanmaii 1 BoogIHHSMH, IM HAJIEKATH»)»
(1653 pik), binue npo npasa (Anrais, 1689 pik), B AKUX BiKE TPOTJIs-
JAFOThCS KOHCTHUTYIIHHI ifei Jlekmaparlii mpaB JIFOJMHN 1 TPOMaISHU-
Ha (1789 p.) mpo Te, 30Kpema, 10 MpaBa JOAMHN TTOBUHHI MPHU3HABA-
TUCS «IPUPOJHAMH, HEBIAUY)KYBaHIMHU, CBSIIIEHHUMI |3, c. 58].

B po3BUTKY Cy4acHOTO KOHCTHTYIIOHATI3MY BUAIISIOTH HO-
TUPU €TaIH.

[epmmii etan KOHCTHTYLIHHOTO PO3BHUTKY: TEPioJ] MOYAaTOK
XVIII cT. ¥ 10 3aKiHYEHHS NIEPIIOi CBITOBOI BiifHHM, IIe TIEPiOJ CTAaHO-
BIIEHHSI 1 yTBEp/KEHHS OyprKya3HOTO KOHCTHTYIIOHANi3My B AMme-
putli i mepenoBux kKpaiHax €Bporm. CaMe B 1€l epiof] 3’ IBISTFOTHCS
nepuri koHctutywii: Koncrutynis CIHA (1787 p.), sika mae Haii-
OimpIn TpWBady iCTOpit0 iCHyBaHHS, Jleknmaparis mpaB JIOAWHU 1
rpomansanHa (Opanmis, 1789 p.), Korcrutynii @panmii i [Tomemr, a
TaKOXX NepHINH KOHCTUTYHIHHUHA akT B YKpaiHi — «[IpaBoBuil ycTpiit
i KoHnctutyuii npas i BonsHOCTEH Bilicbka 3anopizpkoro», Bigomuii
sk Koncrutytis 1. Opmuka (1710 p.).

Koucturyris CHIA Ta ®@paHIii moKiIaay Mo4aTok JBOM KOH-
CTUTYIITHIM MOJICIISIM:

— aMepUKaHChKIM — KOHCTHUTYIII opraHizamii i JisSUTBHOCTI
JIEpKaBHOI BIIa/IH;
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— ¢paHiy3pK0i — niOepaibHIll KOHCTHTYIII, NPU3BaHIi MaK-
CHUMaJbHO OOMEXHUTH BTPYyUYaHHS JEPKaBU B KHUTTS TPOMAASHCBKOTO
CYCIIBCTBA i OKPEMOTO 1HIUBIA.

Hanpuknan, amepukaHchka KOHCTHUTYINSI Oyna MpHUHHSATa Ha
ocHoBi [lexnapanii npo HezanexxHocti CIIA, sika Oyna 3aTBepmkeHa
4 numnas 1776 poky. OCHOBHI 1i MOJI0KEHHS BTUTIOBAJIN 1]1€1 IPUPO/I-
HOTO TIPaBa, IO Bi/ICTOIOBAIIMCS B TOH 4ac aMEPUKAaHCHKHMH PEBOJIIO-
nioHepamu nemokpatamu Tomacom Ileitnom (1737-1809) i Tomacom
Txedepconom (1743—-1726). [exnapailis 3akpinuia Taki OCHOBHI
TIOJIOXKEHHS:

— PIBHICTH BCIX Ha MPHUPOIHI MpaBa Taki SK MPaBO HA KUTTS,
cB00O/1y, HEJIOTOPKAHICTh, BIIACHICTb, IIACTS 1 OE3IMEKY;

— IIpaBO Ha 3HUIICHHS ypsIy, IO HE 3aJI0BOJIBHSIE IHTEPECH
Hapoy;

— 171es1 cyBepeHiTeTy Hapoay;

— MPUHLUI PO3IIOILTY BIAJI;

— IpaBO Hapoay Ha BHOIp Takoi (OpMU TIpaBIiHHSA, IO BiAIO-
BiJIa€ MOTO 1HTEpEeCcaM;

— 171e10 mpo Te, IO YpsA JUIIE CIyra Hapoay 1 MOBUHEH AiATH
B IHTEpecax Hapomy.

Jpyruii eran KOHCTHTYIIHHOTO PO3BUTKY: MEPIo MK JBOMA
CBITOBUMH BifHAMH — XapaKTEPHU3YETHCS MOJIIIOM EIMHOTO CBITOBO-
r0 KOHCTUTYIIHHOTO TIPOIeCy B pe3yibTari cTBOpeHHs B Pocii corri-
amcTu9Hoi JaepxkaBu. DakTHYHO, CHOPMYBAIUCS /IB1 aHTATOHICTHYHI
KOHCTHUTYIIIIHI MOJIEJ «KaIliTATICTUYHAY 1 «COLIaTICTUIHAY.

— KaIiTaliCTUYHA — B OCHOBI 3aJIUIIUIAcs JiiOepaibHa KOHIICTI-
1is. ChopmyBasiicss HOBI TeHIEHINIT KOHCTHTYIIIIHHOTO PO3BHUTKY, BUHH-
KHEHHS SKUX 00YMOBIIFOBAIIOCS 3MiHAMH, III0 MAJTK MICIIe B COIIATbHO-
EKOHOMIYHHX 1 MOJITHYHUX CTPYKTYpax CyCIIIbCTBA.

— colliaJTicTHYHA — OCHOBY ITi€1 MOJIETI CKJIAJIM TIOCTYJIaTH MapK-
CHCTCHKOI Teopii PO 3aKOHOMIPHOCTI PO3BHUTKY CYCHIJIbCTBA 1 A€pKaBH
B IXHil K1acoBiil npupoai. Byu 3akpimieHi OCHOBHI MPUHIIMIIN OpraHi-
3aI1ii Jep>kaBHOI BJIa U, MOTITUYHOL, COIIAJIbHOT i eKOHOMIYHOT OpraHi-
3aI1ii CyCHiJIbCTBa, MPAaBOBOT'O CTAHOBHIIA OCOOMCTOCTI 1 il BiTHOIIEHB 3
CYCIIUTLCTBOM 1 JepkaBoto. Lli MpUHIMIM CYTTEBO BiJpI3HIMCA Bij
MIPUHIIMIIB «KaITATICTUIHOD MOJIEI KOHCTUTYIIII.

Take po3mBO€HHS KOHCTHTYIIIHHOI 11€0JIOTi] HAIOBIO CIpH-
YUHWIO BOPOXKE CTaBIEHHS OJHI€] YaCTHHU CBITOBOI CIIUTHHOTH,

224



[I0 Maja KamiTaJlliCTUYHI OPiIEHTUPU PO3BUTKY CYCHUIBCTBA 10 iH-
10T YacTUHHM sKa CIOBiJyBajia KOMYHICTHYHI ifi€eaq PO3BUTKY
CYCITITBCTBA.

Tperili eran KOHCTUTYHIHHOTO PO3BHUTKY: IEpioj Bif 3aKiH-
YeHHS Ipyroi CBiTOBOI BiiiHM 10 mouyaTKy 90-Xx — xapakTepu3yeThes
PO3IIMPEHHSAM MaclITabiB KOHCTUTYLIMHOTO Mpolecy i iCTOTHUMH
3MiHAMH HWOTO YTpPWMaHHS Ta yIOCKOHaJeHHs. KoHCTHTyIiitHOMY
MPOLIECY HA I[bOMY €Talll BJIaCTUBE PI3HOMAHITTS OCHOBHUX KOHCTH-
TYHiHHUX MOAesel 1 IXHIX pi3HOBH/IIB.

OCHOBHMMU KOHCTUTYIIWHUX MOJIETIEH Ha I[bOMY eTarli Oyiu:

— 3aXi/lHa KOHCTHUTYIIIifHa MOJIETh — CKJIaiacs Ha TOIMEpeIHiX
eTanax KOHCTUTYIIHHOTO PO3BUTKY;

— COIIAICTUYHA MOJIENb — MPEICTABICHA PaITHCHKUMH KOHC-
TUTYISIMA, 3TOIOM KOHCTHTYIISIMH 1HIIUX COILIATICTHYHUX KpaiH,
10 3’ SIBUJIMCH Ha TepeHi €BPOINEHCHKIX JIEpXKaB;

— HOBa KOHCTHTYIIIi{Ha MOJIE/Ib — BTUICHA B KOHCTUTYIIISIX Kpa-
1H, 110 PO3BUBAIOTHCH.

UYetBepTuil etan KOHCTUTYLIMHOTO PO3BHUTKY: MEPioJ MOYaBCS
Ha Mexi 80-90-x pOKiB i3 BiJIMOBOIO OLIBIIOCTI COMIATICTHYHHUX i
KpaiH, 10 PO3BUBAIOTHCS, BiJl KOJHMIIHBOTO HIISXY PO3BHUTKY 1 BCTY-
[IOM Ha IUISIX JEeMOKPaTUYHUX IEPETBOPEHb CYCIUIBCTBA 1 JIepKaBy,
IIUPOKOMACINTAOHOTO 3/IIMCHEHHS! KOHCTUTYLIHHUX pedopM, BiTHOB-
JIEHHSI IPAKTUYHO BCHOI'O KOHCTUTYLIIFHOIO 3aKOHO/IABCTBA.

[TogaTok po3BUTKY IIi€l Moaeni Oyno MOKJIAIeHO 31 37aMOM
Bepnincbkoi cTinu ta 00’ eqHanasM CxinHoi i 3axignol Himeuunnu y
onHy aepxkaBy. [ani 0ys Buxin 3 Coro3y PCP IIpubanriiicbkux kpa-
ia Ta npunmHeHHs icHyBaHHA CPCP sk mepxaBu i yTBopeHHs 8 Ta
11 rpymuas 1991 poxy CrinpyxuocTi Hesanexxuux Jlepxkas [3].

B cyuacHili 3apyOikHIN IOpUANYHIN JTiTEpaTypi KOHCTUTYIIIO-
HaJTI3M PO3TISIIAETHCS B HEPO3PUBHOMY 3B’ SI3KY 3 OOMEKEHHSM Blia-
IV JIEPXKaBU SIK «Bipa B iICHYBaHHS KOHCTUTYIIWHUX CIOCOOIB MI0/10
BCTaHOBJICHHs JIEpKaBHUX OOMEKEHb», «IOPUIAHYHE OOMEKEHHS
Jiep>KaBU 1 MOBHA MPOTUIICKHICTh CBaBIJIBHOMY MPaBIIiHHION.

KoHcTuTymionanisM BBakaeThCAd y CBOIH OCHOBI HOPMATHB-
HUM SIBUIIEM i HOPMaTUBHOIO KOHIIEMIi€r0. AJle Bce X ioro omnoce-
PEIAKOBYIOTH Jlaieko He Bci KOHCTUTYIIT, a/ike KOHCTUTYIIIOHAJI3M
3a CBOIM 3MiCTOM € HOPMAaTHBHOIO OCHOBOIO IEMOKPAaTHYHOIO PO3-
BHUTKY CYCIIIBCTBA. B icTOpii MOMITHKO-IPaBOBOT AYMKH AOCHiA-
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HUKHA BUAUSIOTH aKaJeMidHy (€BPOKOHTHHEHTAIBbHY) TPaAHIiio,
SIKa PO3IJISLIa€ KOHCTUTYIIOHATI3M K TOJIITUKO-(110cO()ChKUi
TMPUHIUN, 1 TparMaTuyHy (aHTJI0-aMEpUKAHCHKY), SKa TPaKTYye
KOHCTHUTYIIIOHAII3M SIK 3aci0 3a0e3meueHHs iHANBIyaasHOT CBOOO-
mu. CribHUM JUIst 000X TPaJHMIlii € MOIIYK ONTHMAJILHOI MOJCII
B32€MOBITHOCHUH OCOOM 1 Biaau, JepKaBU 1 CyCHiJbCTBA. 3rajaHi
TpaAuIii € MOAENIAMH TaK 3BAaHOTO KJIACHYHOTO KOHCTHTYI[IOHATI3-
My, SKHI TIPOTOJIONIYE 1 Ha MPAKTHUILl YTBEPAXKY€E KOHIEMIIii TpUpo-
JHUX 1 HEBiJl’€MHUX TpaB iHJMBIJA, PIBHOCTI IPOMAISH Tepe] 3a-
KOHOM, HEIOTOPKAaHHOCTI 0co0W, BEPXOBEHCTBA 3aKOHIB, CYCHiIb-
HOTO JIOTOBOPY, PO3MONLTY BJaJX, HApOJHOTO IPEJCTaBHUIITBA,
BIJIMOBIJIAJILHOCTI BJIAJU TIEpe]l HApPOJOoM Tomio. KiacuyHuili KOH-
CTUTYIIOHATI3M OCTAaTOYHO (DOPMYETHCSA 3 TMOSBOIO IMEPIINX KOH-
CTUTYIIH Ta aKTiB KOHCTUTYMiitHOTO Xapakrtepy (BemukoOpuranis,
CIIA, Himeuunna, @paHiis) sK €IWHUI MeXaHi3M HOPMAaTHBHO-
MPaBOBUX aKTiB, III0 € OCHOBHUMH 3aKOHAMH KpaiHU 1 aKkTaMU Haii-
BUIIOI FOPUINYHOI CHIH, 1 YTBEP/DKEHHSIM JYMKH PO T€, IO CyC-
MUJILCTBO, B SIKOMY HE 3a0€3Ie4eHi rapaHTii ImpaB 0COOU Ta MO
Bnaau, He mae Koncrurymii [2, ¢. 376].

CydacHUil KOHCTHTYIIOHANI3M BH3HAYAlOTh K ITyOJIigHO-
MPaBOBY CHCTEMY KOHCTUTYIIWHOI OpraHi3allii Cy4acHOT0 CyCITbC-
TBa Ha OCHOBI TIpaBa, JEMOKpaTii Ta CBOOO/U JIFOIUHU, 3MICTOM SIKOT
(miei cucremn) € KoHCTHTYIS Ta KOHCTHTYIliliHE 3aKOHOIABCTBO,
KOHCTHUTYIIiHI TpaBOBIAHOCHHH, KOHCTHUTYIifHA TPaBOCBIIOMICTb,
KOHCTUTYIIHUHN NpaBONOPSAAOK, GYHKIIOHYBaHHS SIKOT CIIpSIMOBaHe
Ha OOMEXeHHS (caMOOOMEKEeHHs) MyOJiuyHOiI BiaAu Ha KOPHUCTD
TPOMAaJICBKOTO CYCITIIbCTBA, MpaB 1 CBOOOJ JIONWHU. Bu3HaeThes
TaKOoX, MI0 YCi MOZAEIN OpPraHiYHOTO KOHCTHUTYI[IOHATI3MY TapaHTy-
I0Th TIOJIITHYHY Ta €KOHOMIYHY CBOOOJy, pUHOK, [IPaBO HAa TyXOBHY
it Gi3MYHY HETOTOPKAHHICTP (ILTICHICTE) IHAUBIA.

1. Cosrups O. B., Hlyknina H. I'. Korctutymiitae npaBo Ykpainu. [o-
BHHUH Kypc: HaBY. 1mocib. 2-re Buj., nepepod. i momos. K.: FOpinkom IuTtep,
2012. 544 c.

2. KpaBuenko B. B. KoncruryniiiHe nmpaBo YkpaiHu: HaBY. NMOCIOHUK.
Bupa. 3-te, Bunpasi. ta nonosH. K.: Atika, 2004. 512 c.

3. Apytionan I'. KoHCTHTYIIMOHAIU3M: YPOKH, BBI3OBBI, rapaHTHu. Kuis:
Jloroc. Ne 24.2010. 308 c.
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3AT'PO3M PEMJIEPCTBA
B YMOBAX PE®@OOPMYBAHHAA
MICHEBOI'O CAMOBPAITYBAHHA

InTerpamis YkpaiHu B €BpONCHCBHKI CTPYKTYpH mepeadadae
PO3pOOKyY Takoi MOelNi PEeTiOHaIbHOTO YIPABIiHHSA, KA BiIOBIIAE
MPUHIMIAM TOTITHKH €BPOCOIO3y Ta 3arallbHiil MpaKTHIll MiXKperio-
HaJIBHOI CIiBIpAIl.

[IpoGemMn MicrieBOTr0 caMOBpSIyBaHHS HaOylIH OCOOIHBOI
aktyanmpHOCTI micns PeBomrorii [igHOCTi. 3 yxBaymeHHSM YpsaoM
Vkpainu 1 xBitHs 2014 p. Konuenuii pedopmyBaHHS MicueBOro
CaMOBpSyBaHHS Ta TEPUTOPIalbHOI OpraHizamii Biagu B YKpaiHi
Oyno po3moyaTo pedopMy MiCIIEBOTO CaMOBPSAIYBaHHS Ha 3acajax
JeneHTpanizanii Ta cyocuaiapHocTi. 3a3HadueHa pedopma Mae Ha
MeTi TpaHCc(hOpPMYBaTH IPOMAJIBCbKY TEOPil0 HA pealbHYy MPaKTUKY
MICIIEBOTO CaMOBPSAYBaHHS B YKpaiHi, a TAKOXX BUPIIIUTH P TIPO-
O5eM, IpUTaMaHHUX MICIIEBOMY CaMOBPSIIyBaHHIO II€ 3 YaciB IPO-
TOJIONICHHS HE3aJIeKHOCTI YKpainu [1, c. 584].

3a poKHM He3aIEeKHOCTI YKpaiHa 3ITKHYyJAcs 3 BEIUKOK Killb-
KICTIO 3arpo3 Ta pHU3HKIB EKOHOMIUHiMl Oe3memi peiiaepchkoro
CHpsIMYyBaHHsI, SKi paHinie He Oyiu Bigowmi. PeitnepcTBo € ofHiero i3
HEOE3MeYHIINMX 3arpo3 €KOHOMIYHIN Oe3meri CycmiibcTBa B ILJIO-
My Ta OKpEMHUX PETiOHiB, Ka HaOyIa CBOr0 MacOBOTO MOIIMPEHHS
B YMOBaX pPHHKOBHX BifHOCHH. OCHOBHOIO MPHYMHOIO JTAHOT'O
SIBUII[A TI0CTajla HEJOCKOHAIIICTh €KOHOMIKO-IIPABOBUX 1HCTPYMEH-
TiB MIEPEPO3MOALTY BIACHOCTI, 3TOBXUBAHHS PI3HOMaHITHUMH TPO-
[eCyalbHIMH TTpaBaMH IOJI0 BIIACHOCTI (30KpeMa, MpaB BIACHOCTI
Ha PUHKY KOPIIOPATMBHOTO KOHTPOJIIO), Y Pe3yNbTari 4oro Oyio
3aBAaHO 3HAYHWX MaWHOBUX Ta pENyTaliMHWX 30WUTKIB pi3HHM
cy0’eKkTaM eKOHOMIYHUX BiJIHOCHH, B TOMY YHCJI NpeACTaBHUKAM
MaJIioro Ta cepeHbOoro Oi3Hecy.
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[oTpiOHO 3a3HaYMTH, 110 BUHUKHEHHS YKPaiHCHKOTO «(eHO-
MEHY» pelJiepcTBa TMOB’SI3aHO 3 HEJIOCKOHAIICTIO 3aKOHONABYHX
MEXaHi3MiB aHTHPENIEPCHKOTO TIEPEPO3ITOITY BIACHOCTI, BiJICYTHi-
CTIO PETyIATOPHOI PHHKOBOI OI[IHKK JIKBIIHUX AaKTHBIB ITiAMPH-
€MCTB, HEUITKOIO Ta HEMPO30POI0 CUCTEMOIO peecTpallii mpas Biac-
HOCTi, HHM3BKOIO 1HQOPMAIIHOIO TPaHCTIAPEHTHICTIO YKpPaiHCHKHX
MiIPUEMCTB, 3pOCTAaHHSAM KOPIOPATUBHUX KOH(MIIIKTIB, OB’ I3aHUX
13 HEIOCKOHAJIICTIO BITYM3HSHOT'O 3aKOHO/IaBCTBA 3 MMUTaHb PO3BUTKY
PUHKY KOPIIOPaTHUBHOTO KOHTPOJIO [2, ¢. 54-55]

Takox cinif MiaKpecTuTH, M0 PEeHIepCTBO Ha PiBHI PETiOHIB
Bi/I0YBa€ThCS B OCHOBHOMY 0e3 Tpy0oro MmopyIieHHs 3aKOHiB, B OC-
HOBHOMY BHKOPHCTOBYIOTbCS 3aKOHOJaBUi KOJi3ii, TOMHJIKH Biac-
HUKa 1 PI3HOMAaHITHI TEPUTOpialdbHI 1HCTPYMEHTH AJISl 3aXOIICHHS
M IPUEMCTBA.

VY 1e#t yac MM CTaJid CBiJIKAMH HACTaHHS HOBITHBOTO €TaIly
MEePEePO3MOITY BIACHOCTI Y BCIX rajy3sx MPOMUCIOBOCTI Ta Ha pPUH-
Ky HepyxomocTi. llepeposmoain BiIacHOCTI, IO MOJISATAE B MEPEPO3-
MO KamiTaay, CBOEPITHHUI O3I0POBIIOIOYMN (QAKTOP IS CKOHO-
MiKH KpaiHM, OOyMOBIEHHMH TaK 3BaHHUM BIUIMBOM CBiKOI KpOBi y
BHPOOHHUITBO, B pedopMyBaHHA ramysed. Pazom 3 TMM HemockoHa-
JICTh 3aKOHOMIABCTBA JTO3BOJISIE 3/MIHCHIOBATH HEPYKHI TOTIIMHAHHS
MiANPUEMCTB, METOIO SIKHX 30BCIM HE PO3BUTOK SIKOi-HEOYb CTPYK-
TypH, a OJEp)KaHHS y BJIACHICTb BENWKHX 3a0y0B 1 3aBOJOIIHHSI
3eMEIbHUMH JIISTHKaMH IIUITXOM BiTHOCHO HEBEJIMKHX BUTpAT.

Besnocepenns peanizaiisi peliepcbkoi akiii Ha piBHI perioHy
noysirac 'y 3MOIMCHEHHI peiaepaMu akTUBHUX Iil, CHOpSMOBaHHX Ha
OTPUMaHHS KOHTPOJIO 32 aKTUBaMHU CyO’ €KTIB MAaJOTO Ta CEpPeTHBOTO
0i3Hecy. 3a3Ha4eHi JIii MOXKYTh BUYMHSTHCS IUISIXOM CKYTKH akIlii abo
YACTOK BJIACHHUKIB Ta CIIBBJIACHHUKIB, IO 3HAXOIATHCS B OMO3MIII 10
0ci0, sSKi KOHTPOITIOIOTh aKTHB; IHIMIIOBAaHHS PI3SHOMAHITHUX TIEPEBIPOK
3 OOKy BiATIOBIIHMX OpraHiB JEPXaBHOI BIAIH; CKYITKA KPETUTOPCHKOL
3aboproBaHocTi [3, c. 48] Tomo. Ha manoMy etami peasni3yroThCst pi3HO-
MaHITHI COCOOHM TPOBECHHS PEeWACPChKUX aKiiii Ha PiBHI PETIiOHIB.
J10 ocCHOBHUX cIIOCO0IB PEHIEPCHKIX aKITii HaJeXKAaTh TaKi:

— HeZlpy)XHE (CHJIOBE) MOTJIMHAHHS 0i3Hecy, 110 Ma€ MpaBa Ha
npuBaOIMBHHA U peiiiepiB aKTHB,

— OTPUMAaHHS KOHTPOJIIO Ha/l aKTUBAaMH BHACIIIZIOK OaHKpYTC-
TBa a00 KpeAUTHOT 3a00pTrOBaHOCTI;
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— OCKap>KeHHsI ITpaBa BIACHOCTI Ha aKTHBH 3 BUKOPUCTAHHSIM
pillIeHb CYJIOBOi CUCTEMH;

— MIPUMYC 10 YKJIaJeHHs QiKTHBHOI Yoy 3 akTUBaMH, y TO-
My YHCTi 3 BHKOPWUCTAaHHSM IHCTPYMEHTIB KOPIIOPATHBHOTO IIaH-
Ta)x<y Ta iHIIOTO THUCKY;

— OTPUMAaHHS KOHTPOJIO HaJ aKTHBOM LUISIXOM HOTO Ta€MHO-
ro peecTpyBaHHs a00 MIaxpaicrsa;

— N00il0BaHHsL IHTEpECiB B MICIIEBOI Ta JAEPXKaBHOI OpraHax
BJIaJTU BHACJIIJIOK 3MOBH 3 JICP>KaBHUMH TIOCIOBIISIMU TOIIIO |3, ¢. 41].

B Vkpaini perioHamsHe peiinepcTBO Bce OUTBIN CTa€ aKTyalb-
HOIO TIpoOIeMoro, ska Habupae cTaTycy 3arpo3u IMpoBeaeHHs pedop-
MYBaHHSI MICIIEBOTO CaMOBpsilyBaHHA. Yepe3 KOpYMIIOBaHICTh Moca-
JIOBIIIB OpraHiB MICIIEBOI ep>KaBHOI BIIAJW, MPOTAJIMHA Y YHHHOMY
3aKOHOZABCTBI, HeC(OPMOBaHI IHCTUTYI MPOTHIIi peTiOHATEHOMY
pelifepcTBy, sike HaOMpae BUCOKUX TEMITiB 3POCTaHHS, OCOOIMBO Ha
Cxoni Ykpainu, HaBeJeHI MmpoOjiemMu HaOyBarOTh OCOOJMBOI Baru B
yMoBax pedopMyBaHHS MICIIEBOTO CaMOBPAIyBaHHS Ta TEPUTOPIaIb-
HO1 opraHizallii Bjagu B YKpaiHi Ha 3acajax JeleHTpai3allii ta cyo-
cunmiapHocti. 3okpema, BepxoBHowo Panoro VYkpainu 17 uepBHs
2014 p. npwuitasiTo 3akoH Ykpaian «lIpo criBpoOITHUIITBO TepHUTOpia-
JHFHUX TPOMAaIy», M0 BU3HAYMB OpTaHi3alliifHO-TIpaBOBI 3acali CITiBpO-
OITHHMIITBA TEPUTOPIATBHUX TPOMaJl, MPUHIUIH, HOPMHU, MEXaHI3MU
TaKOro CIIiBPOOITHUIITBA, HOTO CTUMYJIOBaHHSA, (hiHAHCYBaHHS Ta
koHTpOIEO [4]. Ilo cyTi, 3aKOH JeriTHMi3yBaB IHCTPyMEHTapiil cIiBpo-
OITHHIITBA TEPUTOPIATBHUX TPOMaJ, CTHMYJIOBAaB iX MOJaJblIe
00’enHaHHS 3 MUTaHb NMPOTHAIl PI3BHOMAHITHUM TIPOsSiBAM pelepcTBa
Ha PEriOHABHOMY PiBHI.

1. Koncruryuiitne npaBo Ykpaiuu: migpyd. / 10 20-i piyauni Koncru-
Tynii Ykpainu Ta 25-piuHuii HezanexHocti Ykpainu / 3a pen. B. JI. deno-
penka. KuiB: Bunasuunrso Jlipa-K, 2016. 616 c.

2. UuOynpuuk T. A. AQMiHICTPaTUBHO-IIPABOBI 3acajlyl JisUILHOCTI Op-
raHiB MICIIEBOTO CaMOBPSIyBaHHS YKpalHH MO0 HPOTUIIl pPeHaepcTBY:
JIMC. ... KaH1. Iopua. HayK. Xapkis, 2017. 208 c.

3. Bemmuko B. O. OpranizamifiHo-mpaBoBi MATaHHS TisSUTBHOCTI MicIle-
BOI IeprkaBHOI aMiHiCcTparii: Iuc. ... KaH/. Iopua. Hayk. Xapkis, 2001. 210 c.

4. TIpo cmiBpoOITHHITBO TEPUTOPialbLHUX rpoMaa: 3akoH YKpalHH Bif
17 wepsrs 2014 pokxy Ne 1508-VI. URL: http://zakon0.rada.gov.ua/laws/
show/1508-18
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JIO MATAHHSI BAHKPYTCTBA
®I3UMYHOI OCOBU-NJINPUEMIIS

3arayipHi TOJIOKEHHS PO OaHKPYTCTBO CYO’€KTa MiIPHEMHH-
LIBKOI JTisUThHOCTI — (pisnuHOi ocobu nepedaueHi y cr. 90 3akony Ykpa-
fHM «IIpo BiMTHOBIIEHHS TIATOCIIPOMOXKHOCTI OOprKHVIKAa a00 BU3HAHHS
rioro 6aHkpyTOMY, (Hazat — 3akoH «[Ipo 6aHkpyTcTBOY) [1].

BankpyTcTBO — Ile BM3HaHa T'OCHOAAPCHKUM CYIIOM HECIPO-
MOJKHICTh OOp)KHHKA BiJTHOBUTH CBOIO TUTATOCTIPOMOXKHICTD Ta 3a/10-
BOJIbHUTH BH3HaHI CyZOM BHUMOTH KPEIWTOPIB HE iHAKIIE SIK 4Yepes
3aCTOCYBaHHSI JIKBiAaiiHOT IpOLEAYpH.

[IpeamOyna no 3akony «IIpo GaHKPYTCTBO» BCTaHOBIIIOE YMO-
BU Ta MOPSAIOK BiHOBJIEHHS IUIATOCTIPOMOXKHOCTI OOp)KHHMKA Ta BU-
3HAHHS HOro OaHKpPyTOM. Y TOH ke Yac MiJCTaBOI IS BHU3HAHHS
¢iznuHOi 0coOM OaHKPYyTOM BU3HAYCHA HE3IATHICTH 3a/I0BOJILHUTH
BHMOTHY KPEJIUTOPIB 3a TPOIIOBUMH 3000B’I3aHHSAMHU 200 BUKOHAHHS
000B’sI3Ky TIOJ0 CIUIaTH O0O0B’SI3KOBMX IUTaTeXiB. BimmoBimHo 10
mocTaHoBM Burioro rocnojapcekoro cyny Ykpainum Big 13.05.2014
y crpagi Ne 5016/1284/2012(5/45) came BUKITIOYHA HAsIBHICTH CYKY-
ITHOCTI O3HAK HEIDIATOCIPOMOXHOCTI A€ Cymy MiJACTaBH I BH-
3HaHHS OOp)KHUKA OaHKpPyTOM [2]. OOOB’S3KOBOI0 YMOBOI BU3HAH-
Hs1 (Pi3MuHOi 0coOM OaHKPYTOM € HasBHICTh CYKYIHOCTI O3HaK ii
HEIUTaTOCTIPOMOYKHOCTI.

AHaui3 3aKOHOAABCTBA y cdepi OaHKPYTCTBA Ta HAYyKOBOT'O
JOpOOKY TO3BOJIMB HAM BH3HAYMTH O3HAKH HEIIATOCTIPOMOYKHOCTI
(hi3rgHOT 0COOH-TTIAITPUEMITSL.

XapakTep TpoIoBUX 3000B’s13aHb. [liicTaBOIO 111 BU3HAHHS
¢iznuHOi ocoOu-miaNpueMIIsE OAHKPYTOM, 3TiIHO 3a3HAYEHOTO 3aKO-
Hy, € WOTr0 HE3NaTHICTh BHKOHATH OOOB’SI30K i3 ciuiath OOOB’s3-
KOBUX TUTaTEXIB Ta/ab0 3a0BOJFHUTH BUMOTH KPEIUTOPIB 32 TPO-
HIOBUMH 3000B’A3aHHSIMH. BapTo 3a3HaunTH, 110 3asBa MPO TOPY-
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LICHHS CTIpaBH PO OaHKPYTCTBO (Pi3UUHOI OCOOU-TIIAIPUEMIIS MOXKE
OyTH ToJjaHa B TOCIOJNAPCBKUH cyn (i3UYHOI 0COOOIO-TiANPH-
EMIIEM, KU € OOpP)KHHUKOM, abo Horo KpeauTopaMu. 3aKOH MHepe-
Oadae, MO KPEIUTOPH, BUMOTH SKUX TIOB’s3aHI i3 3000B’I3aHHIMH,
1[0 BUHUKJIM BHACJIJIOK 3allOMiSIHHS IIKOJIU JKUTTIO Ta 3J0POB’IO
IPOMaJIsiH, KPSJUTOPIB, SKi MAIOTh BUMOTH I[0JI0 CTSITHEHHS aJliMEH-
TiB, @ TAKOXX 1HII BUMOTH OCOOMCTOTO XapaKTepy HE MOXYTh IT0/1a-
BaTH 3asiBH [IPO TOPYILIEHHS CIIpaBU Npo OaHKpyTcTBO. L kateropis
KpPEIUTOPIB Ma€ MPaBO 3asIBUTH CBOT BUMOTH TIiJl Yac MPOBAIKEHHS Y
crpaBi po OaHKPYTCTBO.

Po3Mip rpomoBux BUMOT 10 (i3udHOI 0c00M 3 OOKY KpeanuTo-
piB. BignoBigHO 10 4. 3 cT. 10 3akony «IIpo GaHKpPYTCTBO» CIpaBa
npo GaHKPYTCTBO MOPYIIYETHCS TOCIONAPCHKUM CYIOM, SKIIO 0e3-
CHipHI BUMOTH KpeauTopa (KpeanuTopiB) 10 OOp)KHHUKA CYKYITHO CTa-
HOBJISITH HE MEHIIE TPHbOXCOT MiHIMAIBHUX PO3MIpiB 3apo0iTHOL
mnatu [1]. Cranom Ha 01.06.2018 p. 3akoHoM Ykpainu «IIpo gepxka-
BHUH Oro/pker Ykpainu Ha 2018 pik» MiHiManmbHa 3apo0iTHA TUIaTa
BCTaHOBJIEHa Y po3Mipi 3723 rpusens [2]. Bigrak o3Hakowo Heruia-
TOCIPOMOXHOCTI (Pi3U4YHOT 0COOM € MEePEeBUIICHHS CyMH 3a00proBa-
Hocti moras 1116900 rpH.

I'pannuHi cTpOKM BUKOHAHHSA (PI3UYHOIO OCOOOKO TPOIIOBHX
3000B’s13aHb. BigmosigHo 1o a63. 4 4. 1 cT1. 1 3akony «IIpo GaHKpyT-
CTBO» BCTAQHOBJIIOE CTPOK HEBHKOHAHHS T'POLIOBUX 3000B’SI3aHb —
Tpu Micsi [1]. Ha namry gymMKy, JeHh BUHECEHHS TIOCTAHOBHU CYJIOM
npo Bu3HaHHA (Pi3UUHOI 0cOOM OAHKPYTOM € MOMEHTOM JIOKYMEHTa-
JBHOTO MiATBEPIKEHHS HEIUIATOCIPOMOXKHOCTI (pi3MyHOT 0coOH Ta
BIIKPUTTSI JKBiIAIITHOT IPOTIEAYPH.

3akon Ykpainu «lIpo 6aHKpyTCTBO» BCTAHOBIFOE YMOBH 1 TTOPSI-
JIOK BiJJHOBJICHHS TIJIATOCIIPOMOYKHOCTI OOp)KHHMKA — Cy0’€KTa TiqIpu-
€MHUIIBKOT MiSUTHHOCTI a00 BW3HAHHS HOTO Y BH3HAUEHMX BHITAJIKAX
OaHKPYTOM Ta 3aCTOCYBaHHS JikBifgamiitHoi potienypu. [Ipn GaHKpyT-
CTBI MOXKJIMBE TIOBHE 200 YACTKOBE 33/I0BOJICHHSI BUMOT KPEJIUTOPIB.

V pasi Bu3HaHHA Gi3u4HOI 0COOM OAaHKPYTOM A0 CKIIAAy JIiK-
BiJIAI[ifHOI MacW He BKJIFOYAETHCSH MaiHO (i3MYHOI 0COOM, Ha sKE
3riJTHO 3 BITYM3HSIHUM 3aKOHOJABCTBOM YKpaiHU HE MOXKe OyTH 3Be-
PHEHO CTSTHEHHS, Ta MaifHO, sike mepedyBac y 3acTasi 3 IMiJCTaB, HE
OB’ SI3aHMUX 13 3MIMCHEHHSM TaKOK 0CO00I0 IMiIMPUEMHHUIIBKOT Misi-
apHOCTI. ['ocTioapchkuii Cyl Ma€e MpaBoO 32 BMOTHBOBAHUM KIIOIIO-
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TaHHSIM (PI3UYHOI OCOOM-TIINPUEMIS Ta IHIIMX YYAaCHHMKIB HpOBa-
JDKEHHSI y CIIpaBi Mpo OaHKPYTCTBO, BUKIIOUUTH i3 CKIAJy JiKBiza-
midHoi Macu MaWHO (i3WYHOT 0COOW, Ha fKe 3TiNHO 3 MUBLIHLHUM
IpOLeCyaJIbHUM 3aKOHOAABCTBOM MOKE OyTH 3BEPHEHO CTATHEHHS,
SIKIII0 MAWHO € HEJIKBIHUM YH JIOXiJl BiJ| peaiizallii sIkoro iCTOTHO
HE BIUIMHE Ha 3aJJ0BOJICHHSI BUMOT KPEIUTOPIB.

[lepenik MaiiHa (i3UIHOT 0COOW-TIATIPHEMIIS, SIKE BUKITIOYA-
€ThCS 13 CKJIAy JIKBIJAIIfHOT MacH, 3aTBEPXKYEThCS TOCIIONAPCh-
KUM CyAOM. Y aHOMY BUMAJKY CyJ BHHOCUTH yxBany. [IpaBounHm
(moroBopm) (hi3MIHOI OCOOH-TIIAMPUEMIIS, TIOB’I3aHi 3 BiIy>KEHHSIM
abo mepemadero iHmMMM crocoboM MaifHa (Gi3UYHOI  0CcOOH-
MiIPUEMITS 3aiHTEPECOBAHUM 0CO0aM MPOTITOM POKY JIO MOPYIIEH-
HSI TIPOBA/DKEHHS Y CIIpaBi Mpo OaHKPYTCTBO, MOXKYTh OYTH BH3HaHI
TOCIIOIAPCHKUM CY/IOM HEIIIHCHIUMH 3a 3asiBOI0 KPEAUTOPIB.

3 MOMEHTY NPHHHATTS TOCHOAAPCHKHM CYAOM pillleHHS MPO
BU3HAHHA (i3WYHOT 0COOU-TiIIPUEMIIST OAHKPYTOM 1 TIPO BIIKPUTTS
JKBiIaifHOI MpOIIeTypy BTpayae CHITy JepiKaBHA peecTparist Gizn-
YHOT 0COOM SIK IPUBATHOTO MiANIPHEMIIS, & TAKOXK aHYJIIOIOTHCS BU-
JaHi oMy JIineH3ii Ha 31HCHeHHS OKPEMHUX BHUJIIB ITiIITPUEMHHUIIBKOT
nisutbHOCTI. BogHOWac BinOyBaeThes mpogax MaitHa (hizmaHOi 0coow,
3a BUHATKOM MaifHa, 110 HE BKJIFOYAETHCS IO CKJIAMy JiKBimamiiHOl
Macu. Y naHiii cutyarii MmoBa ine npo Ilepemik MaiiHa, Ha sKe He
MOKe OyTH 3BEPHEHO CTSATHEHHS 3a BUKOHABUMMH [JOKYMEHTaMH
(momarox o 3akoHy Ykpainu « [Ipo BukoHaBde mpoBaKeHH ) [3].

Ha cporogni mutanHs OaHKpPYTCTBAa, a TOYHIIIE, HEIUIATO-
CIPOMOKHOCTI (Pi3UYHOT OCOOU — MiIPUEMIIS, BPETYJIHOBAHO JIOBO-
Ji HemoraHo 3akoHamMH Ykpainu «lIpo BiZHOBIEHHS IJIATOCIPOMO-
YKHOCTI OopykKHHMKa ab0 BH3HAHHA Horo OaHkpyTom», «IIpo BukoHaB-
4ye mpoBamkeHH», «lIpo HOTapiat», «[Ipo mepkaBHy peectpaiiro
pEYOBUX TIpaB Ha HEPyXOMe MaiHO Ta iX o0TsKeHB», | ocromapch-
kUM Ta [{uBiITEHIM KOIeKCaMH Y KpaiHu.

OnHak, Ha 4aci, 3aKOHO/IaBY€ BpPEryJIOBaHH: Npoueayp OaHK-
pyTcTBa came (pi3uvHOT 0cOOM 0€3 HASBHOCTI B OCTaHHBOI CIeIiallb-
HOTO CTaTyCy — I AMTPHEMIIS.

1. TIpo BiIHOBICHHS IJIATOCIPOMOXKHOCTI OOpKHHKA a00 BHU3HAHHS

Horo OankpyroM: 3akoH Ykpainu Bin 14.05.1992p. Ne2343-XII. URL:
http://zakon2.rada.gov.ua/laws/show/2343-12.
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2. TIpo mepxxaBHuii Oropxer Ykpainu Ha 2018 pik: 3akoH YkpaiHu Bix
07.12.2017 Ne 2246-VIII. URL:: http://zakon5.rada.gov.ua/laws/show/2246-19.

3. Tlocranoa Buiioro rocmomapcekoro cyny Ykpainu Big 13.05.2014
y cmpasi Ne 5016/1284/2012(5/45). URL: http://www.arbitr.gov.ua/docs/
28 4420753.html.

4. Tlpo BuKOHaBYE IpOBa/pKeHHs: 3akoH Ykpainu Bin 02.06.2016 p.
Ne 1404-VIIIL. URL: http://zakon2.rada.gov.ua/laws/ show/1404-19.

A. B. Anosuynvka,

KaHOUOam HpuoudHUX HayK,

cmapuiuil suKIaday kageopu
20CN00aApCyLKO-NPABOBUX OUCYUNTIH
gaxyrememy Ne 6

JIb8i8CbK020 OepaicasHo2o yHigepcumeny
BHYMPIWHIX CNPA6

3ACTOCYBAHHA HOPM KOHCTHUTYIIII YKPATHA
Y BUPILHEHHI I'OCITIOJAPCBKHUX CIIOPIB

Koncturytiero Ykpaian 3akpimieHo 3araibHi 3acau, Ha SIKUX
0a3yI0ThCs CYCIUIHLHO-IIONITHYHI BiJHOCHHHU B JIepKaBi. 3BEpHEHHS
710 CyIy 32 3aXMCTOM KOHCTUTYLIMHUX MpaB i CBOOO/ JIFOAWHU 1 TPO-
MajsiHIHA Oe3mocepeIHpo Ha minctaBi KoHcTutyii Ykpainu rapas-
TYEThCS; TpaBa i CBOOOAM JIFOJUHU 1 TPOMAJSTHUHA 3aXHIAIOThCS
cyaom [1]. CynounHCTBO B YKpaiHi IPyHTY€EThCS Ha OCHOBHHX 3aca-
nax, Bu3HadeHux ctarrero 129 Koncrutymii Ykpaiam [2], 30kpema
PIBHOCTI yCiX yYaCHHKIB CyIOBOTO MPOIIECY MEPEe] 3aKOHOM 1 CyJIOM;
3MarajbHOCTI CTOpiH Ta cBOOOJU B HaJaHHI HUMH CyJy CBOIX JOKa-
3iB 1 y JOBEIEeHHI mepen CyaoM iX NMepeKOHJIMBOCTI; 3a0e3meueHHi
[paBa Ha anesILiiHUNA Ieperyia] CIpaBu Ta Y BU3HAYEHUX 3aKOHOM
BHITAJIKaX — Ha KacalliifHe OCKap)KEHHS CYZ0BOTO PIillICHHSI.

Sk 3a3HaueHo y ['ocmomapcekoMy mporecyaabHOMY KOJIEKCi
VYxpaian (mami — ['TIK Ykpaiau), CyZOYHMHCTBO B TOCIIOAApPCHKUX
cylax 3AiicHI0eThCs BiamoBiaHo 10 Koncrutyii Ykpainu [3]. Kon-
CTUTYLisT YKpaiHu Mae HaWBUILY IOPUAWYHY CHILY, BIAMOBiAHO, 3a-
KOHHU Ta IHIII HOPMAaTWBHO-TIPABOBI aKTH NMPUHUMAIOTHCSA Ha OCHOBI
Koncturymii Ykpainu i moBuHHI BignosigaTu ii [2]. Came i3 Bpaxy-
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BaHHsAM 1ux BuMmor y I'TIK Ykpainu 3’siBuiiack HopMa, sika nepeaoa-
Yae OCHOBHI 3acaJil TOCHOJApCHKOIO CYJOYHMHCTBA, BKIIOYAIOUYH
NPUHIUIT BEPXOBEHCTBA IIPaBa, PO3YMHOCTI CTPOKIB PO3IIISLY CIIpa-
BH CyJIOM TOIIO.

Cyn 6e3nocepeiabo 3actocoBye KoHcTHTYIIIIO0 Y pasi:

1) xomu 3i 3micty HopM KoHcTutynii He BUIIIMBaE HEOOXi-

2) KOJIM 3aKOH, sikuii OyB YMHHUM JI0 BBeJleHHA B Jit0 KoHcTH-
Tylii Y1 NpUHHATHH MiCHA BOTO, CYNIEPEeUHTh iif;

3) KoM TIPaBOBITHOCHHM, IO PO3TIIIAIOTECS CY/I0M, 3aKOHOM
YKpaiHu He BperyJibOBaHO, & HOPMATHUBHO-IIPABOBUI aKT, MPUHHS-
Tl BepxoBHoto Panoro abo Panoro minicTpiB ABTroHOMHOI Pecry0-
niku Kpuwm, cynepeunts Korcrutymii Ykpainu;

4) xomu yka3u IlpesunenTa Ykpainu, siKi BHACTIIOK iX HOpMa-
TUBHO-TIPABOBOTO XapakTepy MiAJsraloTh 3aCTOCYBaHHIO CyAaMHU
MpY BUPILICHHI KOHKPETHUX CYJOBUX CIIpaB, cynepedyats KoHcTuTy-
i Ykpaiam.

Skmo 31 3MiCTy KOHCTUTYLIHHOT HOPMHU BUILTUBAE HEOOXij-
PO3IIIsi CTIpaBy MOBUHEH 3aCTOCYBATH TUIBKH TOW 3aKOH, SIKHH IPY-
HTyeThcs Ha KoHCTHTYMIT 1 HE cymiepednTs it [4].

3 ypaxyBaHHSM KOHCTUTYLIHHOTO MOJOXXEHHS TpO Te, IO
IpaBOCYAIs B YKpaiHi 3MIHCHIOEThCS BUKITIOYHO CYAaMH, FOPHCINK-
IIisT SIKUX TIOMIMPIOETHCS Ha BCl MPABOBIIHOCHHM, IO BUHHUKAIOTH Y
nepxasi (ct. 124 Koncruryuii), cyaaM mifBizomMui BCi cmopu mpo
3axHCT mpas i cBobox rpomajsH. Cya He BIpaBi BiIMOBUTH 0c00i B
MIPUIHATTI TTO30BHOI 3asBW YW CKapry JIUIIE 3 Ti€l miAcTaBd, 1o ii
BHMOTH MOXYTh OYTH PO3TIISIHYTI B Mepei0adeHOMY 3aKOHOM JIOCY-
JIOBOMY TOPSIIKY. 3 LBOTO MUTAaHHS MOKa30BOIO € crpaBa Ne 7/235
Bix 16.05.2006 p., sika po3risaanack BUIIMM rocrmogapchbKuM CyI0M
Yxpainu (BI'CY). VY Hiit itneTses mpo Te, mo y 1994 pomi npesumieto
Bumoro apOitpaxkHoro cyay YkpaiHu Oylio BHAAHO PO3’SICHEHHS
«[Ipo nesixi muTaHHs MpakTUKU 3acTocyBaHHs crateid 80 Ta 81 [Noc-
MMOIapChKOTO  TPOIECYaTbHOTO Kojekcy Ykpainm» (23.08.1994
Ne 02-5/612), 3rigHo 3 miam. 2.5 n. 2 sKoro, y NEpBUHHINA peaaKiiii
BOTO PO3’SICHEHHS, MPOBAPKEHHS y CHpaBi MiJJIATaI0 MPUITHHEH-
HIO, SIKIIO TIPH PO3TJIISII CIIPaBH BCTAHOBIICHO, IO MPETEH3iI0 BU3HA-
HO OOP’KHHKOM JI0 3BE€PHEHHS KPEIUTOPa 3 TO30BOM.
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[Ipote, six 3a3naunB BI'CY, nanuii npunuc 0yji0 BUKIIOYEHO
3TiTHO 3 PEKOMEHJAIlE€ Tpe3uii Bumoro rocnogapchkoro cymy
VYxpainu Big 10.02.2004 Ne 04-5/212, ockinbku HOTO 3MICT cymepe-
YHUB MOJATBIINM 3MiHAM Yy YHHHOMY 3aKOHOJIABCTBI Ta TIOJIOXEHHIM
cynoBoi npaktuku Koncruryiiiinoro Cyny Ykpainu (KCVY) ta Bep-
xoBHoro Cyny Ykpainu (BCY). Takox BI'CY Bka3as, 1110 BCTaHOB-
JIEHHSI 3aKOHOM a00 JOTOBOPOM JIOCYAOBOTO BPETYIIOBaHHS CIIOPY
3a BOJICBUSIBICHHSM CYO’€KTiB NMPaBOBIJHOCHH, HE € OOMEXKEHHSIM
FOPUCMKINT CyMiB 1 IpaBa Ha CyJIOBHH 3aXUCT, IIPO IO, BJIACHE, i
rnerbes B Koncturymii Ykpainu [5].

3rigHo 3i cT. 129 KoHcTuTymii 0fHI€0 13 OCHOBHHUX 3acaj Cy-
JOYMHCTBA € 3a0€3MeUYeHHS TpaBa Ha anelsifHAN Teperis/] ClpaBy
Ta y BA3HAYEHWX 3aKOHOM BHUIIAJKaX — Ha KacalliifHe OCKap>KeHHS
cynoBoro pimenHs (y Konctutymii Ykpaiau mo pemakiiii 2016 poky —
«3a0e3MeueHHs anelsifHOTO Ta KacaliiHOT0 OCKapKEeHHs PilliCHHS
CyAy, KpiM BHINAJKIiB, yCTAHOBJIEHUX 3aKOHOM»). A BiJNOBIAHO 1O
cratti 17 I'TIK Ykpainu, nmpaBo Ha Take OCKap)KCHHS MalOTh ydJac-
HUKU CIPaBH, a TAKOXK OCOOM, sIKi HE OpajM ydacTi y CHpaBi, SKIIO
CyJl BUDIIIIUB MIUTAHHS TIPO iXHI mpaBa, iHTepecu Ta (a00) 000B’ I3KH.

[TomiOHa 3a 3MiCTOM HOpMa MICTHJIACh 1 y TIONIEpEaHIN pemaKitii
I'TIK VYkpainu, omHak, e He 3a0e3rmedyBajo i HaJeKHOTO 3aCTOCY-
BanHs. Tak, y IlocranoBi CyqoBoi majaTH y rOCIIOAapChKUX CITpaBax
BCY Big 15.01.2008 p. [6], cyx, 3BepTalOUNCh 0 BXKE 3ralaHoi cTaTTi
129 Koncrurytii Ykpaian i unaHOT Ha ToM ac crarti 107 I'TIK Ykpa-
THH, T IKPECITIOBAB HEIOMTYCTUMICTh OOMEXKEHHS TIPaB Ha OCKAPKEHHS
pillIeHHs cyay 0coOu, sika MPSMO HaJiJieHa TAKUM TIPaBOM.

He meHII BayXmMBUME /17151 TOCTIOIAPCHKOTO CYIOUMHCTBA € HOP-
mu KoHctuTytii Ykpainw, siki iependoavaroTh MpaBo 0COOH Ha BiIMOBY
JIaBaTH MMOKa3aHHs a00 MOSCHEHHS II0A0 cede, WieHiB ciM’1 Ui OIH3h-
KHAX POJINYIB, KOJIO SKUX BU3HAYAETHCS 3aKOHOM (CTATTs 63), a TaKkox
TPaBO Ha OTPUMaHHs npodeciittoi npaBHMIoi KoroMorn (ctarts 131%).
Jnst nopatkoBoi pernamenTaitii nux moyioxkenb ['TIK Ykpainu Takox
MICTUTh BiJIIOBI/THI HOPMH, SIKi BU3HAYAIOTh TpaBa i 0OOB’SI3KU ydac-
HUKIB cripaBu (Harpukiafd, § 2 «IIpencraBankm»; crarTs 68 «Bigmosa
CBIJIKA BiJl JaBaHHS IOKAa3aHb HA BUMOTY CYIY»).

Kouctutyiiis YkpaiHu BCTaHOBIIOE, IO CYJOBE PIllICHHS €
000B’sI3KOBUM 710 BUKOHAHHS. JlepkaBa 3a0e3redye BUKOHAHHS CY-
JIOBOTO DIllIEHHS! y BU3HAYEHOMY 3aKOHOM TIOPS/IKY, & KOHTPOJIb 3a
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BUKOHAHHSM CYJIOBOTO pillleHHs 3iiicHioe ¢y (ctarrs 129'); pasom
13 M, ['TIK Ykpainu ZONOBHIOIOUH 1 YTOYHIOIOUH 3a3HaYCHY HOPMY
BKa3ye, IO CYAOBI pIlIeHHA, $SKi HaOpaidw 3aKOHHOI CHJIH, €
00O0B’SI3KOBUMH 10 BHKOHAaHHS BCiMa OpraHaMu JIEp>KaBHOI BIIAIH,
OpraHamMH MiCIIEBOTO CaMOBPSIyBaHHS, X MOCAJOBUMHU Ta CIyk00-
BUMH oco0amMu, GI3MYHUMH 1 MOpUAWYHUMH ocobamMHu Ta iX
00’ eTHaHHAMY Ha BCiit TepuTopii Ykpainu (crarrs 18).

Taxk, anani3 nonoxenb Koncrurynii Ykpainu, ["ocriogapcbko-
ro mpolecyalbHOro Kojaekcy Ykpainu Ta 3akoHy «lIpo BHKOHaBYe
MPOBa/DKeHH», naB miacraBn KoncrurtymiiiHoMy Cyay Yxkpainwm
TIATH BUCHOBKIB, III0 BUKOHAHHS CYJIOBOTO PIllIEHHS € HEBi €MHOIO
CKJIaJIOBOIO MpaBa KOXKHOTO Ha CyJIOBHI 3aXHCT 1 OXOILIIOE, 30KpeMa,
3aKOHOZABYO BU3HAUYEHHH KOMILJIEKC [Iii, CIPSIMOBAaHUX Ha 3aXHCT i
BiJIHOBIJIEHHS TOPYIIEHUX TIPaB, CBOOO/I, 3aKOHHUX 1HTepeciB ¢iznd-
HUX Ta IOPUINYHHUX 0ci0, CycmiibeTBa, AepkaBu. [IpaBo Ha cymoBHit
3aXUCT € KOHCTUTYIIITHOIO TapaHTi€r0 MpaB i CBOOO/I JIOAMHHU 1 TPO-
MaJsTHIHA, a 000B’SI3KOBE BUKOHAHHS CY/IOBUX PIIIEHb — CKIaI0BOIO
MpaBa Ha CIpaBeUINBUIN CyJOBHUH 3axucT [7].

3 HaBeIGHOTO MOYKHA 3pOOUTH BUCHOBOK, IO 3 Yacy MpUHHST-
1a KorctuTynii Ykpaiau, MexaHi3MHU 3aCTOCYBaHHS il HOPM Yy CYyAO-
YUHCTBI TMOCTIHO BIOCKOHANMIOIOTHCA. Ill0 He MeEHI BaXXKIHMBO —
YHHHI NpoLeCyalbHi aKTH, Taki sk ['ocrmomapcbkuil mpolecyalbHUHA
KOZeKC YKpaiHu, BU3HAYAIOUH 3aBJAHHS FOCHOJapCHKOr0 CYJOYHMHC-
TBa — CIIPHUSIOTH [IbOMY SIKHaMKpalue.

1. CmpaBa 3a KOHCTUTYLIHHUM 3BepHeHHsM TpoMm. lllamosanosa O. JI.
070 OQIiHHOTO TayMadyeHHs noioxeHs 1. 20 u. 1 crarti 106, 4. 1 crarti
111° 1 0CTOJaPCHKOT0 MPOIIECYabHOTO KOJIEKCY YKpaiHU y B3a€MO3B’SI3KY
3 moytiokeHHsiMu 1. 2, 8 4. 3 crarti 129 Koucrurynii Ykpaiau: PimenHs
KoncrutymiitHoro Cyny Ykpainu Ne 11-pn/2012 Bin 25.04.2012 p. Ogpiyiii-
nuti gicnux Yrpainu. 2012. Ne 36.

2. Koucrurymis Ykpaiau Big 28.06.1996 p. (v pen. 3akony Ne 1401-
VIII Big 03.06.2016) Bioomocmi Bepxosnoi Paou Yxpainu. 2016. Ne 28.

3. Tocnomapcekuii mporecyanbHuil kogeke Ykpaiau Big 06.11.1991 p.
(y pexn. 3axony Ne 2147-VIII Bix 03.10.2017) Bidomocmi Bepxoeroi Padu
Yrpainu. 2017. Ne 48.

4. TIpo 3acrocyBanns Koncturyuii Ykpainu npu 3aiHCHEHHI paBocy-
nst: Tlocranosa Ilnenymy BepxoBroro Cymy Ykpainu Ne 9 Big 01.11.1996 p.
URL: http://zakonS.rada.gov.ua/laws/show/v0009700-96 (ctarom Ha 16.06.2018)
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5. Copasa Ne 7/235 Bix 16.05.2006 p. ITocranoBa Buioro rocrogap-
cekoro cyay Ykpainu. URL: http://vgsu.arbitr.gov.ua/docs/28 1251388.
html (cranom Ha 16.06.2018)

6. Butsar 3 IlocranoBu CynoBoi majmaTH y rocmofapChKHX crpaBax
BepxoBHoro Cyny Vkpaiuu Bix 15 ciuns 2008 p. CynoBa mpaktuka: pi-
HIEHHS] Y TOCTIOJApChKHUX crpaBax. Bichuk Bepxosnoco Cydy Vkpainu.
2008. Ne10 (98).

7. CmpaBa 3a KOHCTUTYIIHHMM 3BEpHEHHSM aKIiOHEPHOI KOMMaHii
«XapkiBoOiaeHepro» MoA0 OQIMIHHOTO TIIYMA4YeHHS IMOJIOXKEHb M. 2 9. 2
cratti 17, m. 8 4. 1 crarti 26, 4. 1 crarti 50 3akony Ykpainu «IIpo Buko-
HaBYe mnpoBapKeHHs»: Pimenns KoncrurymiitHoro Cyny VYipaidnu
Ne 5-pn/2013 Binm 26.06.2013 p. Oghiyitinuii gichux Yrpainu. 2013. Ne 50.

O. I AIpema,

KaHouoam 1opuoutHux HayxK, O0yeHm,
doyenm xageopu
AOMIHICIPAamMUuBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIvgigcbK020 Oepacasnozo yHisepcumemy
BHYMPIWHIX CNPAs

JOCTYII TPOMA/ISIH JIO MYBJIYHOI IHOOPMAIIII:
IMPOBJIEMH PEAJII3ALIII

[IpaBo TpoMajasH Ha AOCTYyN A0 MyOsiyHOI iHpoOpMalLii € of-
HUM 3 KJIIOYOBHUX IpaB rapantoBanux Koncrurymieto Ykpainu. Bo-
JONiHHS 1H(pOpMAaIIi€lo PO isSUTBHICTH OPraHiB Jep:KaBHOI BIAAM Ta
OpraHiB MICIIEBOTO CaMOBPSTyBaHHS HaJla€ 3MOTY Cy0’€KTy mpaBo-
BITHOCHMH OyTH aKTHBHHM YYaCHHUKOM BHPIIICHHS MICIEBHX IPO-
O5ieM, TIPOBEJICHHS AeP KaBHUX pedopM, HaTaHHS MPOITO3UIIIH 100
YAOCKOHAIIEHHS iH(OPMAIiitHO-KOMYHIKaTUBHUX TIPOIIECIB, SIKi BiJl-
OyBalOThCS MiX TpOMajsHaMH Ta Cy0’€KTaMM BJIAJIHUX TOBHOBA-
xeHb. Jloctyn o myOsidHO1 iHGopMaIlii € OCHOBOK BCTaHOBJICHHS
Ta HaJaro/PKeHHs e(EeKTUBHOTO CHUIKYBAaHHS Ta KOMYHIKAIii Mix
OpraHamu JIEp>KaBHOI BJIaJy Ta HACEJIEHHAM KpaiHHU.

OxpeMi muTaHHs peajizamii rpomMajsHaMu TpaBa Ha JOCTYII
no mybmiyHOl iH(pOpMaIii AOCTIHKYBaINCh B HAYKOBUX IIpAIiX
B. ABep’sHoBa, 1. bauuno, H. Tumuenxko, A. Konogii, I1. Hnsaxtys,
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B. [lumbantoka, A. CamoBcekoi. OnHak, psj npooiieM B 3a3HAYCHIM
cdepi moTpeOyIOTh ACTANBHILIIOTO JOCTIKSHHS 1 aHalTi3y.

[TyOnivna iHpopMartis — me BimoOpakeHa Ta 3aJ0KyMEHTOBaHA
OyIb-IKUMH 3aco0aMH Ta Ha OyIb-SIKMX HOCISX iH(opMarlis, mo Oyia
oTpuMaHa a00 CTBOPEHA B IMPOIECI BUKOHAHHS CY0 €KTaMH BJIaJIHUX
IMOBHOBAYKEHb CBOIX OOOB’SI3KiB, IepeadaueHuX YMHHUM 3aKOHOIAB-
CTBOM, a0 sIKa 3HAXOAWTHCS Y BOJIOMIHHI Cy0’€KTIiB BIAIHUX TIOBHO-
Ba)KEHb, IHIIMX PO3MOPSAHUKIB MyOiuHO1 iHpopmaii [1].

BiamoBigHO 10 HOPM YMHHOTO 3aKOHOJABCTBA T'POMAJISTHUH
YkpaiHu MoXxe 3BepTaThcs J0 OpraHiB Aep)KaBHOI BIAJH Ta MicIle-
BOTO CaMOBPSAYBAaHHS 3 IPOXaHHSAM HagaTh Uil O3HAHOMIICHHS
HEOoOXiZHy oMy iH(pOpMallilo, BUMaratu HaJaHHA OyAb-KOro ogdi-
[IIfHOTO JOKyMEHTa, HE3BaKAIOUM Ha TE, YM CTOCYETHCS TAaKWil J10-
KyMEHT HOTO 0COOMCTO UM Hi, 32 BUKJIFOUEHHSM BUTAJIKIB Tepeada-
YEeHUX 3aKOHOM.

3akon Ykpainu «[Ipo moctynm mo my6miunoi iHdopmamii» 3a-
KPIIUTFOE TIPUHITUT BiIKPUTOCTI iH(OpMAIii Mpo AisUTBHICT JepKaB-
HUX Ta MICHEBHX OpraHiB BJaly, 3aKpilUIIO€ TPaBO JIOJCH 3HATH,
yuM 3aiimaetbes Biaga. Ct. 14 3akony Ykpainu «[Ipo moctym no
myOrigHO1 iH(OpMaIlii» BCTAHOBIIOE 00OB’SI30K PO3MOPSAHHUKA iH-
(dbopMmartlii BONOAITH CHEHmiadlbHAM CTPYKTYPHHAM IMiIPO3IITIOM abo
MPU3HAYATH BiAMOBIAAIBLHUX OCIO JUIs 3a0€3MEUeHHS JIOCTYITY 3aIu-
TyBadiB A0 iH(popMarii Ta onpumtogHeHHs iHpopMartii. Came i3 UM
TIOJIO’KEHHSIM BHHUWKA€E OJHA 3 MpoOJieM pealizalii mpaBa rpoMaIsiH
Ha JIOCTYI JIO iH(opMaIllil a TakoX 3aXUCTy TaKOro IpaBa y Cy/i.
IMpu posrmsaai y cyni cnpaB Mpo BiAMOBY Yy HajaHHi iHQopmamii,
MOXXYTh BUHHKHYTH TEeBHI TpyaHoIIi. He3po3ymino, Koro x MoxHa
BBKATH BIAIMOBiZadeM IO CIpaBi — PO3MOpsATHUKA iHQopMarii au
CTPYKTYpPHHI MiIpo3/in abo BiAMOBiJaILHY 0CO0Y, YM PO3MNOPSITHU-
ka iHdopmarii B 0cobi BiIMOBIIHOTO CTPYKTYpPHOTO MiApO3airy abo
BIJIMTOBiTaibHOI 0cOOM, amke BCi BOHM € Cy0’€KTaMH BiAHOCHH Yy
cdepi noctyny Ao myOuivaoi iHpopmarii. Jlo TOro K, BUXOAUTb, IO
CaMOCTIHHMI Cy0’€KT Ma€ B CBOEMY CKJIAJl TAKOTO K CAMOCTIHHOTO
cy6’exta. ToMy HEOOXiTHO BHECTH €Ki 3MiHM y 3aKkoH, 00 He
BHHUKAJIO TPYAHOINIB y BU3HAYCHHI BIMNOBiJaya Ta HAJICKHOMY
3a0e3MeUeHHI IpaB rPOMajisiH Ha IOCTYII A0 MyOmiuHOoi iHopMarii.

OtpumanHs myOniuHOI iH(pOpMaIlii, 3a3Bu4ail, 3MIHCHIOETHCS
IUIIXOM TIOJIaHHS iH(GOpPMAIifHAX 3aIUTIB 0 BIATIOBITHUX OPraHiB
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JICp>KaBHOI BJIaJIM YA MICIIEBOTO CaMOBPSIIyBaHHs, BIAMOBIIL HA sIKi
NMOBHHHA OyTH HajJaHa y BU3HAYE€HUH 3aKOHOJABCTBOM TepMiH. Of-
Hak, AyXe 4YacTO Ha MPAKTHUIl PO3MOPATHUKH iHopmarii BiAMOB-
JISFOTH B 33/I0BOJIEHH] 3alUTy OOTPYHTOBYIOUH BiJIMOBY HACTYITHUM:
«MU He 607100i€mo iHopmauicio...», «3anumyeana iHgopmayin
Micmums nepcoHanvui Oami...», «iHgopmayia Hanexdcumov 00
CcyHco060i (KoHgioenuyinnoi, maemnoi)...», «3anumyeana ingop-
Mayis He € nydiunolo...» Ta iH.

Taki Oe3miacTaBHI BiIMOBH, PIICHHS, Mii 4M O€3MisSUIBHICTH
PO3IOPSITHUKIB 1HPOpMAITi MOKYTh OYTH OCKapIKeHi 10 KepiBHHKA
PO3MOPSIHNKA, BUILOTO OpraHy abo cyny Yy BHIIAJKax: HEHaJlaHHS
BIJMOBI/II HA 3aIUT; HeHagaHHs iHGOpMallii Ha 3amuT; Oe3IiaCTaBHOT
BiJIMOBH Y 3aJ0BOJICHHI 3alUTy Ha iHPOPMAIIif0; HaTaHHSI a00 OIpH-
JIIOMHEHHS HEIOCTOBIPHOI, HETOYHOI a00 HEMOBHOI iH(opMaIlii; He-
cBO€dacHe HaJlaHHA iH(opMarlii; HeoOTpyHTOBaHe BijgHECeHHs iHDO-
pMarii 1o indopmarii 3 0OMEKEHUM JIOCTYIIOM; HE3AIMCHEHHS pe-
€CTpalii TOKyMEHTIB; HABMHCHE NPUXOBYBaHHsA a00 3HUIICHHS iH-
¢dopmanii un nokymentiB. Ocobu, Ha TyMKY SIKHX iXHi IpaBa Ta 3a-
KOHHI 1HTEpECH TMOPYIICHI PO3MOPSIHUKAMHU iHGOpMAIlii, MarOTh
NpaBO HA BiJIIKOJYBaHHS MaTepialbHOI Ta MOPAJIBHOI KO B IO-
PAIKY, BU3BHAYEHOMY 3aKOHOM [1].

e omHier0 MpUUMHO HEHaJaHHs a00 HEHaJe)KHOTO Ha/laH-
HA myOnivHoi iH(popMmamii € Opak komTiB. Yepes HemocTaTHE (i-
HaHCYBaHHSA 1 cllabKy martepiaabHy 0a3y JIesKi pO3MOpPSTHUKH iH-
(dopmailii He MOXYTh BUKOHATH IOJIOXKEHHS PO O0OB’SI30K OIpPH-
JIFOJTHUTU TIeBHY 1H(GOpPMAIIF0 HEBIJKJIAJHO, aJie HE Mi3HIIIe HiX
yepe3 5 pobounx AHIB 13 IHA 3aTBEpPKCHHS MOKyMeHTa. llpu 1po-
My He BU3HAUYEHO, B SKHX JKepelax I iHpopMallis ToBUHHA OyTH
onpuitoHeHa. Jluine 3a3HaueHo, 0 Yy pasi HasABHOCTI y PO3MOPSI-
nHUKa iHpopMmamii odiniiiHoro Beb-caiiTy Taka iHdopmaris ompu-
JMOHIOETHCA Ha HhOMY. AJIE Ha CHOTOJHI 0arato CEeININHUX paja Ta
IHIIMX OpraHiB Jep>KaBHOI BJIaJu HE MAalOTh BJIACHOTO BeO-CalTy,
JOCTYIy 10 Mepexi [HTepHeT, cBiil BlacHUI IpyKOBaHWI OpraH.
Tomy moTpiOHO HOMOBHUTH HOpMY 3akoHy Ykpainu «lIpo moctym
10 myOniyHOi iHpopMamii» HOpMOIO Mpo Te, mo cy0’ekTH iHPOP-
Malii MOXYTh ONPHIIIOJHIOBATH CBOI PIICHHS Ta iHII JOKYMEHTH
TaKuM CIoco0OM, IO BiANOBiAa€ IXHROMY MaTepiadbHOMY CTaHO-
BUIIly Ta HE yCKJAJHIOE TOHECEHHS JI0 HACENICHHS Takoi iHpopma-
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uii. Ile MoxxyTh OyTH Hampukiaa myOmikamii y MiCbKUX, paHOHHUX
3aco0ax macoBoi iHpopmarii, 1e 6 iM HajgaBasach 3Mora OE3KOIII-
TOBHO JIpYKYBaTH iH(OPMAIIi0 IPO CBOIO JiSIIHHICT Ta pe3yabTaTH
TaKO1 AiSUIBHOCTI.

Takox B YkpaiHi BapTo Oyno O CTBOPHTH OpraH, SIKMid OU 3.iii-
CHIOBaB KOHTpOJIb 32 AOTpUMaHHAM 3akoHy «IIpo moctym mo myOmid-
Hoi iHopmarii». s npuknany B Kanani BeeneHo mocany Kowmicapa
3 MUTaHb JIOCTYIY 10 iH(opMallii, sskuii € mocaoBor ocodoro Ilap-
JIaMEHTY. BiH € He3aJe:KHUM BiJ| BIIaJIM 1 HAJIJICHUI TTOBHOBAYKCHHSI-
MH PO3TJISITY CKapr BiJl TPOMaIsH II0/I0 TOPYIISHHS iXHBOTO TIpaBa Ha
iHpopmarito. OcKiTbKU B YKpaiHi BETUKOIO MPOOJIEMOI0 € KOPYIIIIis,
TO BBEJICHHS TaKOI 1ocaju 0yio O J1ouiabHuM [2, c. 55].

Takox MOXXHa CTBOPHUTH €IMHHIA BEO-CalT, HA SIKOMY O po3wmi-
IIyBajiack iHGOpMAIlST TPO AISUTFHICTH BCIX Jep)KaBHUX OPraHiB, Ta
pIIEHHS SIKi TPUHAHATI UMK opranamu. Lle 6 3HaYHO MONermmIo ao0-
CTYII TpOMaJIsH 10 myOmiunoi iHdopmarii. Hanpuknan y BenvrkoOpura-
Hii CTBOPEHO OH-JIAlH TUIAaT(HOPMY, SIKA € €JMHUM ITyHKTOM JIOCTYITY 110
iHdopMarii Ta ASUTBHOCTI AepKaBHUX oprauis [3, ¢.340].

[puitasarts 3akony Ykpaiau «[Ipo moctym no myOmivHOI iH-
(hopMmarrii» crano BeIWKHM KPOKOM YKpaiHH y 3a/I0BOJICHHI iHTepe-
ciB rpomansH y cdepi goctymy o myoniuHoi inopmartii. BogHowac
CYTTEBUM HEJOJIKOM 3aKOHY MOKHa Ha3BaTH BiJCYTHICTh 3abe3re-
YeHHS HaJIOKHIMH MEXaHi3MaMH peai3allii BKa3aHuX y HbOMY IIO-
noxxeHs [4]. Tak, He 3p03yMiJio, XTO i B IKOMY TOPSAKY Oyze BUKO-
HYBaTH TPOTPECHBHI TIOJIOKEHHS MPO 3a0€3MEeUeHHs JOCTYIY [0
JOKYMEHTIB, Ha SKHX CTOATh OOMEXYBajbHiI I'pU(H, JOUIIBHICTH
SIKUX YK€ BiJillasia B Cy4acHHX yMoBax. Lle 1o cyTi moBHICTIO OJ0Ky€e
NpaKTHYHE 3aCTOCYBAaHHS 3rafaHOi HOPMH, OCKUIBKH JIep)KaBHI Op-
raHu Ta iX CIyXOOBI[I MarOTh JIiITH BHKJIFOUHO B MEXaX IOBHOBa-
JKEHb 1 TOPAIKY, 3a3HaYeHNX y 3aKoHi [5].

OTxe 3 METOI0 peatizailii mpaBa TPOMaJsTH Ha JOCTYII 10 Imy0-
nivnoi iHdopmanii Ykpaini BapTo NEeperHsATH TOCBI] 1HIIUX JepiKaB,
SKi Kpallle CIPaBISIIOTHCS 13 MM 3aBAaHHM 1 O1IBIIOI MipoOIO 3370~
BOJIBHSIOTH 1HTEpECH CBOIX rpoMajisH. Kpim Toro BapTo meperisHy-
TH YMHHI HOPMATUBHI aKTH y cdepi AOCTymy rpoOMajsiH 10 MyOIigHol
iHpoOpMalii Ta BHECTH O HUX PsiJ 3MiH, AKi O YHEMOXKIIMBIIOBAIN
HaJaHHA pO3MOpsSAHMKaMH iH(oOpMamii Oe3miICTaBHUX BiIMOB Yy
JOCTYTIi 10 BIIKPUTHUX IyOJIYHUX BiIOMOCTEH TIPO JisUTBHICTH Opra-
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HIB JIEpP)KaBHOI BJIAJIM Ta MiCIIEBOI'O CaMOBPSIyBaHHS Ta YJOCKOHA-
JIVJIA MEXaHI3M peatizailii Bi/IMOBIIHUX MPaB rPOMaJIsH.
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KaHouoam 1opuoutHux HayxK, OOyeHm,
doyenm xageopu
AOMIHICMPAMUBHO-NPABOBUX OUCYUNIIIH
gaxyrememy Ne 6

JIb8igcbK020 Oepoicagrno2o yHigepcumeny
BHYMPIWHIX CNPAs

C. I Iligenw,

3000y8a4 suwoi oceimu
Jlvsiscvro20

0epaKcasgrozo yHisepcumemy
BHYMPIWHIX CNPAs

THOOPMALIS ITPO PI3UYHY OCOBY
AK BUJ IHO®OPMAIII 3 OBMEKEHUM JJOCTYIIOM

B yMoBax po3BHTKY Cy4acHOTO iH(POPMAIiHHOTO CYCHiILCTBA
Hi/IBUIYETHCS yBara 0 HAJISKHOTO IPABOBOTO PEryJIIOBaHHS 1 3a-
XHICTy OKpEeMHUX BHUIIB iH(oOpMaIli Ta BCTAaHOBJIEHHS BiJIOBITHUX
PEXUMIB IOCTYITY A0 HEf.
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Tepmin «indopmaris» (Big nar. informo) o3Hayae — po3’sic-
HEHHSI, TTOBIJJOMJICHHS, IOiH(QOPMOBaHICTh [1, C. 5].

BigmoBigro mo 9. 1 cr. 1 3akony Ykpainu «llpo indopma-
mito»: «lHbopMmarttis — Oyab-gKi BiZOMOCTI Ta/abo JaHi, sIKi MOXYTh
OyTH 30epekeHi Ha MaTepialbHUX HOCIAX a00 BiIOOpaKeHIi B €JIECKT-
pOHHOMY BUTIISLAI» [2].

BigmoBigao no xmacudikarii indopMmarii 3a 3MicToM, sIKa Ha-
BOAMTHCSA y CT. 10 BHUIE3rajlaHOrO 3aKOHY, OJHUM 13 BHJIB iH(Op-
Marii € iHdopmaris mpo ¢izuuHy ocoOy (epcoHaIbHi AaHi).

Croroasi iHCTUTYT iH(OpMaIii mpo ¢izuaHy 0co0y epedyBae
B CTaJii CBOr0 aKTHBHOTO PO3BUTKY. Barome 3Ha4deHHsS 1bOMY IIpO-
1IeCy HaJa€e Horo 3aKOHOJIaBYe 3akpirieHHs [3, c. 121].

[lepemymMoBOIO HOPMATHBHOI perfiaMeHTarii MOHITTS «iH(op-
Mariii mo ¢izuyHy 0co0y» B HaIllOHATLHOMY 3aKOHOJABCTBI YKpaiHu
craia KoHBeHIis npo 3axuct oci0 y 3B 53Ky 3 aBTOMAaTH30BAHOIO
00poOKoI0 TIepcoHANBHUX NaHuX Big 28 ciuns 1981 p., y cT. 2 sxoi
TaKO)X MICTHUTHCSI BHU3HAYEHHS TEpPMiHA «IIEPCOHAIBHI TaHi», Mif
SKHUMHU PO3YMIIOTh OyAb-sIKy iH(OPMAILIiIO, SIKa CTOCYETHCS KOHKPET-
HO BHU3Ha4YeHOI 0coOM abo ocobw, 1Mo MoxKe OyTH KOHKPETHO BU3HA-
geHoro [3, c. 122].

CyTHICTP JaHOTO TOHATTA po3kpuBae 4.1 cr. 11 3akony
VYxpainu «[Ipo iHpopmarlito», B AKii 3a3Ha4ueHO HacTymHe: «lH(pop-
Marlis mpo QizudHy 0co0y (IepcoHaNmbHi JaHi) — BiIOMOCT] YH CYKY-
MHICTh BiloMOCTe mpo ¢i3muHy ocoOy, ska ineHTtudpikoBana abo
MOKe OyTH KOHKPETHO iieHTudikoBanay [2].

Ho xondinenuiitHoi iHdopmanii npo ¢izuuny ocoly Haie-
KaTh, 30KpeMa, JJaHi mMpo i1 HaIllOHANBHICTh, OCBITY, CIMEHHUI CTaH,
peniriiiHi mepeKoHaHHs, CTaH 3/IOPOB’A, a TAKOXK ajpeca, Jara i Mic-
e Hapo/keHHs. KoxkHoMy 3a0e3medyeTsesl BUIBHUE TOCTYIT 70 iH-
(hopmMmartii, sIka CTOCY€ThCS HOTO OCOOMCTO, KPIM BHIAAKIB, ITependa-
YeHUX 3aKOHOMY [2].

OcobmnuBicTio ganoro By iHdopmarii € Te, mo npu ii 30u-
paHHI, BUKOPUCTAHHI Ta MOIIMPEHHI HEOOXiJHA 3rojia 0colu, SKOI
BOHA CTOCY€ETHCS, IHIIMMH CIIOBaMH, JaHa iH(popmarisg € iHpopmarii-
€10 3 00MEKEHUM JIOCTYIIOM.

Omxe iHdopmanis mpo rpomasiH (PisndHux ocid) € iHdopmarri-
€10 3 00MEXEeHNUM JocTyrioM abo KoH(iAeHTiiHO0. Ternep nepeiaeMo
710 BKAa3aHOT'O TIOHSTTS, SIKE MICTHTBCS B Y KPaiHCHKOMY 3aKOHOJIABCTBI.
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3akon Ykpainu «[Ipo iHdopmariiro» 3a3Hayae mpo te, mo [H-
(dopmaitis 3 0OMEKEHUM JIOCTYIIOM € KOoH]ineHmiHow. KoHdineH-
miftHOIO € iH(opMaris mpo ¢iznyHy 0co0y. A Tenep yBara: KoH}iaeH-
miftHa iH(pOpMAIiss MOXKe TOIIMPIOBATHCS 3a OaKaHHIM (3TOJI00) BiJl-
MOBITHOI OCOOM y BU3HAYECHOMY HEIO MOPSIKY BiAMOBIJIHO J0 Mepe-
0avyeHNX HEI YMOB, a TAKOX B IHIIMX BUIAJKaX, BU3HAYCHUX 3aKO-
HOM. €TMHE Ha [0 BapTO 3BEPHYTH yBary, Iie Ha CIIOBO «MOXe». To0-
TO, 0c00a Hazae iH(opMaIliro mpo cede JMIIe 3a CBOE 3ro1010. BoHa
Mae Ha IIe TpaBo, aje He 3000B’s3aHa 1ie pOOMTH Ha BUMOTY 1HIIHX
cy0’extiB. Oxpim Toro, 3akor Ykpainu «lIpo moctym mo myOmivHOi
iHpOpMaIIii» BKazye Ha Te, 0 KOXKHA 0c00a Ma€e MpaBo:

1) 3Hatu y mepiox 30upaHHsA iHpOpMaLii, ane A0 moyarky ii
BHKOPHCTaHHS, SIKi BiIOMOCTI TIpO HET Ta 3 SIKOI0 METOI0 30MparoTh-
csl, IK, KUM 1 3 SIKOIO METOI0 BOHH BHKOPHCTOBYIOTBCS, TIEPEIAIOTHCS
YH MOIIUPIOIOTHCS, KPIM BUMAJIKIB, BCTAHOBJICHUX 3aKOHOM,;

2) poctymy no iHdopmaii mpo Hel, sika 30upaeThest Ta 30epi-
Ta€eThCs;

3) BUMaraTtu BUIpaBJICHHS HETOYHOI, HENOBHOI, 3acTapinoi
iHdopMarii npo cede, 3HUIICHHS iHpopMaIi npo cede, 30upaHHs,
BUKOPHUCTaHHS 4M 30epiraHHs sKOi 3MIMCHIOETHCSA 3 TOPYIICHHIM
BUMOT 3aKOHY;

4) Ha 03HAWOMJICHHSI 3a PIIICHHSAM Cyay 3 iH(GOpMAIE PO
IHIIMX 0Ci0, SKIIO 1€ HeOOXiqHO /IS pealizaiii Ta 3aXUCTy MpaB Ta
3aKOHHUX IHTEPECIB;

5) Ha BINIIKOAYBaHHSA IIKOIW y pasi po3KpuTTa iH(opmarii
PO 1110 0cOo0Y 3 MOPYIIEHHSAM BUMOT, BU3HAUYEHUX 3aKOHOM [4].

Haxans, Ha choromiHi, MaroTh Miclle Oe3MiAcTaBHI 1 HEOOTpyH-
TOBaHI PO3TOJIONIEHHS MMEPCOHANBHUX IaHWX, SKi € iH(dopMaIlieo 3
0OMEKEHHM JIOCTYTIOM Ta OXOPOHSIOTHCS 3aKOHOJABCTBOM.

Ha Buxonanns Bumor 3akoHy Ykpaian «IIpo 3axuct mepcoHa-
JIbHUX JIaHuX» YTIOBHOBakeHMM BepxoBHoi Pamu Ykpainu 3 nipas Jito-
JMHA Ha TIOCTiMHIA OCHOBI 3IIMCHIOETHCSI MPOAKTHBHUN MOHITOPWUHT
Mepexi [HTepHET 3 METOI BUSBICHHS HE3aKOHHOTO IMOLIMPEHHS Tep-
COHAJIFHMX JaHWX. TaK, B XOZi MOHITOPUHTY OYyJI0 BUSBIICHO CaiT http:
//tribunal-today.ru, Ha SIKOMY ONIPHIIFOTHEHO TIEPCOHAIIBHI JIaHi 0ci0, sIK
CTBEPIKYETHCS, BIICBKOBOCITYKOOBIIIB Ta TPAI[iBHUKIB IPABOOXOPOH-
HHUX OpraHiB YKpaiHu, a came: Mpi3BHIla, iMeHa, 1o 0aThKoBi, (oTo-
rpacdii, nati HapomkeHHs Tomo. ONpUITIOAHEHI Ha BKa3aHOMY iHTEp-

243



HET-CalfTi BiIOMOCTI PO 0Ci0 € 00’ €KTOM 3aXHCTY BiATIOBIIHO 10 3aKO-
Hy Ykpainu «IIpo 3axuCT NepCOHAIBHUX JAHUX», KU CIPIMOBAHUMN
Ha 3aXMCT OCHOBOIIOJIOKHHX TIpaB i CBOOOJ JIFOWHH 1 TPOMAJISHHHA,
30KpeMa MpaBa Ha HEBTPYYaHHS B OCOOMCTE JKUTTSI, y 3B’5I3Ky 3 00po0-
KOI0 TNEpCOHANIbHUX JaHuX. KpuMiHanbHa BiANOBITANBbHICTH 3a He3a-
KOHHE 30MpaHHs, 30epiraHHs, BUKOPUCTAHHS, 3HUILECHHS, MOLIINPEHHS
KoH(ineHtiHOI iHpOpMamii mpo ocoOy mependadeHa crarrero 182
KpuminansHOTO KOZIEKCY YKpaiHu.

VY 3B’S3Ky 3 UM 3 METOIO NMPUIHMHEHHS HE3aKOHHOTO OMNpH-
JIIOJHEHHsI TIEpCOHANBHUX AaHux ocib Big Cekperapiaty YMoBHOBa-
*eHoro BepxoBHoi Panu YkpaiHu 3 npas JH0JUHU HANPABICHO 3BE-
pHenHs 1o HanionanbHoi nouninii Ykpainu, CinyxOu 6e3nekn Ykpai-
HU Ta |'eHepaibHOI MPOKypaTypu YKpaiHH 3 TPOTO3HUIIEID BKUTH
TI€BUX 3aXO0JIiB JUIS MPUIIMHEHHS TTOPYIIEHb IIPaBa Ha 3aXHCT IePCco-
HaJIBHUX JTAHUX, BHECTH BIJIOMOCTI 10 €IMHOTO PEECTPY JOCYAOBUX
pO3cIilyBaHb Ta PO3MOYATH KPUMiHAJIbHE MPOBAPKEHHS, a TaKOX
3a0e3neynTy OJIOKYBaHHS JOCTYITY JI0 3a3HAYEHOr0 caiTy [5].

Taxi BUMaAKK PO3TOJOMICHHS MEPCOHANBHUX AAHUX € HEMo-
OJIMHOKUMH, 110 TPy0O cymepeunts 4. 2 Ta 4. 3 c1. 11 3akony Ykpa-
ian «IIpo iHdopmallito», BIAMOBIAHO 1O SIKO1 «HE IOITyCKAOTHCS
30upaHHs, 30epiraHfas, BUKOPUCTAHHS Ta MOIIUPEHHS KOH]IIEHITiH-
Hoi iH(opMmaii mpo ocoby 6e3 11 3roau, KpiM BHUIMAAKIB, BU3SHAYCHUX
3aKOHOM, 1 JIMIIIE B iHTepecax HaIlOHAJILHOI O0€3MeKH, eKOHOMIUHOTO
no0po0yTy Ta 3axucTy TpaB JitoguHH. HiXTO He MOXKe 3a3HaBaTH
BTPYYaHHA B WOTO OCOOHMCTE i CiMEHHE XUTTA, KpiM BUMAIKIB, Te-
pendauennx Koncrurymiero Ykpainu [2].

OTtxe, 3a3HaYeHI BUMAJIKH BUMAraroTh ITiIBUIIEHOT yBaru /0
Mpo0JIEeMH 3aXUCTY MEPCOHAIBHUX JaHUX (I3MYHUX OCI0, SIKi MO-
XKYTh PO3TOJIOLTYBATHCh 32 iX 3TOJ0I0, a TAKOXK yJOCKOHAJICHHS 3a-
KOHOZaBCTBAa YKpaiHM B YaCTHHI BiAMOBINANBHOCTI 3a MPaBOMOPY-
IIeHHA B JaHii cdepi.

1. Kicinesmu-HopaoitoBan O. M. MixHaponHe iHpoOpMamiiiHe mpaBo:
HaBu. nocionuk. Kuis: JI1 «Bun. gim «Ilepconan», 2011. 160 c.

2. Tlpo indopmamiro: 3akoH VYxpainum Bixm 02.10.1992 Ne 2657-XII.
URL: http: // zakon3.rada.gov.ua / laws /show/2657-12

3. Kapetruk O. C. ITonstts iHpopMmariii npo ¢izuany ocoOy (mepcoHa-
JIbHI J1aHi) B IMBUIBHOMY mpaBi Ykpainu. Yaconuc Kuiscekoeo yuisepcu-
memy npaga. 2013. Ne2. C. 123-131.
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4. MaiiopoB B. Iudopmamis mpo ocody. Homy? URL: http://pravo-
porada.com.ua/articles-66/585-informaciya-pro-osobu-chomu

5. TlepcoHanbHi faHi OCIO ONPUITIOTHIOIOTHCS HAIAII BCYIIEpeY 3aKOHY.
URL: http: /www. ombudsman.gov.ua/ua/all-news/pr/personalni-dani-osib-
oprilyudnyuyutsya-nadali-vsuperech zakonu/

M. I. Apynis,

cmapuiuil guK1aoay

Kageopu ¢inocoii ma noaimonoeii
JIvgigcbK020 Oepacasnozo yHisepcumemy
BHYMPIWHIX CNPAs

MPOBJIEMHU JJECTPYKIIII TA TE®OPMAIIII
MMPABOCBIZJOMOCTI JIIOJJUHU

Jronuaa B XXI CTONITTI CTUKAETHCS 3 OC3NMIUYI0 Pi3HOMAHIT-
HUX TPOOJIEM SK COIiaIbHOTO, MPABOBOTO, TYXOBHOTO, TEXHOJIOTiY-
HOTO XapaKTepy, IO BILTUBAIOTH HA {1 BHYTPIIIHINA CBIT (CBIIOMICTB,
LiHHOCTI, Bipy, CBiTOTJIsA) Tak i GopMyroTh 1 30BHIIIHIH cBIT (mpa-
BO, CBOOO/TY, BiITIOBIJAJIbHICTh, 000B’A30K).

B cydacHux peanisx moauHI HEOOXiTHO BCE YACTIIIE OCBOIO-
BaTH BeJIMKHH 00’eM iH(opmarii, 10 3yMOBJICHUH MIBUIKAM TEM-
TIOM JKUTTS JIFOJIMHY, TIPAarHEHHSAM Ii3HATH HOBI, HEBIJIOMI JIO HUHI,
TOPU30HTH 3HAHb Ta JIFOJCBKUX MOXKIMBOCTEH. Y 3B SI3KY 3 IIUM 3pO-
CTa€ 3arpo3a yTBOPEHHS JECTPYKTHBHUX Ta Ae(OpMaIliifHuX Mpoiie-
CiB y JIFOJICHKIW MPaBOCBIIOMOCTI, 110 B CBOIO YEPry MOXKE MPU3BEC-
TH 10 TIOSIBU y CYCIIUIBCTBI Ta JepaBi TaKMX HETaTUBHHUX (heHOMeE-
HIB SIK HITUTI3M(HEXTYBaHHSIM HOPM IIpaBa Ta MOpaJi); IE€BiaHTHICTh
MOBEIHKH JIIOJUHU Y CYCHIIBCTBI Ta JIepXaBi; pyHHyBaHHI AyXOB-
HUX I[IHHOCTEH; PO3yMIHHI JIFOJUHU SK MEXaHIYHOI ICTOTH 3 TIO3MIII1
PEAYKIIIOHI3MY.

VY mocnimkeHHi mpobieMu AecTpykiii Ta aedopmarii mpaBo-
CBIZIOMOCTI JIFOJIMHU JIyMKH Cy4YaCHHUX JIOCHIJHUKIB PO3XOJSAThCS,
IIOJI0 TPAKTYBaHHS MOHATH «IECTPYKILID» Ta «aedopmariii». B mep-
IIOMY BUMAJKY CIiJ po3yMmiTH 3MiHy ab0 pyilHyBaHHS MOBEIiHKH
1H/IMBIZ]a OXOIUTIOIOYH BCi chepr Horo OyTTS (OHTOJIIOTIHHOTO, EK3H-
CTEHIIIHOTO, COIliaJIbHOrO, JyXxoBHOro). Ilix medopmariiero cBiso-
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MOCTi, pO3YMIIOTb JIMIIIE YACTKOBY 3MiHY 00 BUKPUBIICHHS MPOLECIB
Ta ABUII 00 €KTUBHOI JifiCHOCTI B AyMKax cy0’ekrta, Aii sSIKOro Ha-
MpaBJIeHI Ha Ti3HaHHS KOHKpETHOi cdepu 3HaHb. OKpiM IBOTO Ha
mporiec Aedopmarii iHAWBIMYaTbHOI CBIZOMOCTI MOXKHa BiIHECTH
3arajibHi XapakTepUCTUKHU 1HIHMBIIa, HOTO OTOUEHHS, Mipy Ta CTYIiHb
AKTUBHOCTI 1HJMBIIA JIO Mi3HAHHS AIMCHOCTI, HEJOMIKH Y BUXOBHOMY
MpOIIECi.

Humni, icHye rnmuboke mepeKoOHaHHs BTOMY, IO BUBYEHHS Jie-
(dhopMarrii Ta JECTPYKIIil MPaBOCBIIOMOCTI IaCTh 3MOTY BUSIBIICHHS Ta
3armobiranHs (GpakTopiB, MO X CHPUIHHUIN. 3HAYHUH BHECOK Y PO3-
BHTOK J1aHOi MPOOJIEMAaTHKH Ta BWUBYCHHI MUTAHHA CBiIOMOCTI Ta
MPaBOCBIIOMOCTI MOXXHA 3HalWTH Yy Mpansx TakUX HAYKOBIIB SK
10. 10. Kanuroscrkuit, B. €. bomnap, M. M. [lumbamok, B. B.Yep-
Heit, B. C. braixap, C. @. Opros Ta iH.

VY dinocodcrro-npaBoBiil momuHI npobiema AecTpyKLii Ta
nedopmailii MPaBOCBIIOMOCTI TOJIATAE B OCOOJUBOCTIX OKPEMO
B34TOI TEPUTOPIi, CYCIIILCTBA UM JepXKaBH. SIK MOKa3ye MpaBOBUI
aHaJIi3 MOpYIIEHHS TpaB Ta cBOOOJ JTIOJUHH Ta TPOMAJSHUHA, HU-
3bKUI pPiBeHb JOBIPH A0 JIepKaBu, HeeeKTUBHA 3aKOHOJaB4Ya Oa3a
€ MIPUYHHOIO AedopMallii Ta TeCTPYKIII MPaBOCBIIOMOCTI JIFOAHHH.
HiBemoBaHHS NPaBOBHX HOPM OJHUMH, TPU3BOIUTH IO PIi3KOTO
3pOCTaHHS MPOTHUIIPABHOI MOBEIHKU IHITUMU, TaKa TEHICHIIS Bi-
noOpa’kae HEraTUBHHUH BIUIMB B MEXax JEp)KaBH Ta CYCIUIBCTBA
3arajom.

Ha nymky, HO. KannHOBCBKOTO «... y MEpexiJTHUX CYCIUIBCT-
Bax MPHUKIAIOM, SIKHX MOKe OyTH 1 YKpaiHa, IpaBoBa CHCTEMa TaK i
CHUCTeMa MPAaBOBUX IIIHHOCTEW, mepedyBae y MUHAMIYHOMY CTaHi.
CTpykTypa NpaBOCBIIOMOCTINIIOANHA TEPEXiTHOTO Tepiomy» sIK
CHCTEMH TEBHUX I[IHHOCTEH Ta HACTAHOB Ma€ HHU3KY OCOOJIMBOCTEH
aMOiBaJIEHTHICTh — HAsBHICTH»CTAPOi» 1 «HOBOI» CHUCTEMH IIHHOC-
Tel; MOTHBAlliiiHA HEBM3HAYEHICTh, MOBEIIHKOBA HEMOCIIJOBHICTD,
IO MOB’S13aHO 3 MOUTYKOM HaliOUIbII pallioHATBHUX CXEM peajizalii
JKUTTEBUX ILIAHIB...» [1, c. 89].

Hectpykiro Ta gedopmaliito mpaBoOCBiIOMOCTI BiTOOPaKAETH-
Csl 'y MOBEIHII 1HIMBIJIA, @ CAME BUMHEHHI MPAaBONOPYIICHb, TSKKUX
37I0YMHAX K QOpMax, 110 BiZOOpaKalOTh JIaXpOHHICTh MK BHYT-
pimmHIM (Te, MO XapaKTepu3ye OCOOWCTICHY IPaBOCBIIOMICTH) Ta
30BHIITHIM (COIiaJhHUM CBITOM) y HIBETIOBaHHI HOPM ITpaBa.
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B. €. bopnap numre, Mo «CynepedsBiCTh Ta CBOEPIHA «OPHU-
THaJBHICTEY MPaBOCBIIOMOCTI YKPaiHCBKOT'O CYCIIiIbCTBA MpOCTe-
KYETHCS TAaKOXX y TO€IHAHHI HITUTICTHYHOTO CTABIIEHHS IO TIpaBa
TOpsi] i3 «IIPaBOBUM i/leai3MOM» — HaiBHUM, HIYMM HE BUIpaBJa-
HUM, iJieali30BaHUM CHPUHHATTSIM 3HAYCHHS IMpaBa y CYCHIJIBHOMY
KUTTI»[4, c. 26].

IcHyBaHHS TIPaBOBOTO HITLTI3MY B CepeluHI CYCIiIbCTBa Ta
Jiep>KaBU HEraTUBHO BIUIMBAE Ha PiBEHb 3aKOHHOCTI Ta MPaBOMOPS/I-
Ky y HboMy. ToMy AJisi JOCSITHEHHS IPUHIMITY PiBHOCTI, CIIpaBe In-
BOCTI, BepxoBeHCTBa mpaBa MOKJIMBO JIMIIE 32 PAXyHOK YCYHEHHS
mpo0iieM aecTpykii Ta gedopmarii mpaBoBOI CBIIOMOCTI B CepeArHi
CYCHIJIbCTBA Ta JEPKABH.

OpHMMY 13 OCHOBHUX MPHYHH iCHYBaHHS MPABOBOTO HITiNi3-
MY, YMHHHKH, 10 CIPUYHHSIOTH HOTO yTBOPEHHS, HacamIiepes, BU-
3HAYAIOTHCS PIBHEM KyJIbTYpHOI Ta iCTOPHYHOI MEpeayMOBH iCHY-
BaHHS KOHKPETHOTO CYCHiJIbCTBA, CTYNEHEM pEaNbHOCTI MMpaBa y
kpaini. M. M. [luMOanok Haroiomnrye Ha TOMy, IO PiBE€Hb PO3BUTKY
MPABOCBIIOMOCTI CYCIIJIbCTBA BU3HAYAETHCS CTYICHEM 3JIHCHEHHSI
mpasa [3, c. 92].

[Hmro1 Touku 30py nputpumyetbes FO. Kannroserkuii. Ha iio-
ro AyMKY, MPHPOJa MPaBOBOTO HITLII3MY KPHEThCA Ha MeTadiznd-
HOMY PiBHI JIFOJICBKOTO €cTBa. [IparHeHHs JIIOJUHU JI0 pallioHai3a-
11ii JKUTTEBOTO MPOCTOPY KPUETHCS Y MOJCHKIN MIPUPOI, KA TPUXO-
BY€E JIBa MPOTWJICKHI MOYYTTS: CTpaX CTOCOBHO TOTO, IO iHIII T'Po-
MaJISIHU TIOPYIIYIOTh HOpMH, 1 OakaHHsI BJIacHOi Oe3KapHOCTI mepen
3akoHOM [1, c. 31-32]. 3i ciiB aBTOpa BHUILIMBAE, IO Oa’kKaHHS JItO-
JMHH JI0 TIPaBOBOTO HIT1TII3MY 3aKJIaIeHO B JTIOACHKiN mpupoi. Taka
mo3utlist GopMye ysSBIEHHsSI CTOCOBHO TOTO, IO AECTPYKIis Ta aedo-
pMaitlis IpaBoBOi CBiIOMOCTi € A€TEPMiHOBaHOIO.

[IpoGnemaTtuka mecTpykilii Ta qedopmariii mpaBoBoi CBigOMO-
CTi JIFOJTMHU MOXKE PO3TISAAATUCH HE TIIBKU 3 TOYKH 30py dimocod-
CHKO-TIPAaBOBOT MapajiurMH, ajieé i Ha PiBHI KOTHITUBHOTO PO3BUTKY
JOACHKOT MCHUXIKK (II0 OXOIUTIOE YCi BHAM PO3YMOBHX TPOIIECIB,
(hopMyBaHHS YSBH, CIPHIHATTS, TIaM’sITi TOIIO). B maHOMy BUNIanKy
3a (opMyBaHHS JIECTPYKTUBHOI YU e()OPMOBAHOI MTPABOCBIIOMOCTI
y KOHKPETHOI JIoAuHK Oy/e 3yMoBJieHe (hakTopamMH HE 30BHILIHBOTO
CEepeIOBHINA, a 32 PaXyHOK Camoi JIIOJINHH, Taka pedieKcis Hece B
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co0i HEeraTWBHI HACIIKY SIK JUIsl CaMOl JIFOJMHU, TaK 1 IS CYCIiIbC-
TBa B I[IJIOMY.

1. Kammnaoscekwuii FO. FO. IIpaBocBimoMicTh YKpaiHCEKOTO CYCIIILCTBA:
reHe3a Ta cydacHictb: MoHOTpadis. X.: [Ipaso, 2008. 288 c.

2. Tepacina JI. M. Ta in. [IpaBocBimomicTs i MpaBoBa KyibTypa siK Oa-
30Bi YMHHHKH [IePXKaBOTBOPYOTO TMpoliecy B YKpaiHi: MoHorpadis. X.:
IIpaso, 2009. 352 c.

3. Lumbamrok M. M. Owntouoris npaBocsizomocti: Teopis Ta peans-
HicTe: MoHorpadis. K.: Arika, 2008. 288 c.

4. Bonnap B. €. [IpaBocBioMicTh K JieTepMiHaHTa CYCIIJIBHOTO OyTTs
Ta (YHKIIOHYBaHHS NpaBoBOi aepxkaBu. Haykosuil sicnux Kuiscvkozo Ha-
yionanvroeo yHigepcumemy enympiwnix cnpas. 2010. Ne 2. C. 24-28.

B. A. Awenxo,

OOKMOp 10pUOUYHUX HAYK, npoghecop,

npogecop xaghedpu meopii ma icmopii depoicasu,
KOHCMUmMYYItIHO20 Ma MiJICHAPOOHO20 Npasa
JIvgiscvro20 deporcagnozo ynisepcumenty
6HYMPIWHIX CNPAs

10 IIMTAHHSA ITPO BIAITIOBIAAJIBHICTD BUHYBATIIB
CYYACHUX BIHCBKOBUX KOH®JIIKTIB

BunyBarii Ta opraHizaTopu Cy4acHUX BiHCHKOBHX KOH(IIIKTIB,
TaK 3BAaHMX JIOKAIbHUX TiOpUIHMX BOEH HEMHMHYYE TaK YM IHAKILIE
TTOHECYTh BI/IOBITHE ITOKapaHHS 3a CBOI 3JIOYMHHI Aii. 30KpeMa, BOHH
3a3HAlOTh MOJITUYHOTO OCYIy TaK 1 KPUMIHANBHOTO MOKapaHHS 3a
ckoene. Lle cymHiBy He mimiirae. I Te, mo YkpaiHa IOKyMEHTYye
BOMBCTBAa MHUPHUX KHUTENIB, OKYMAIlii YKpaiHCEKUX 3eMeJb 1 areiroe y
MDKHApPOIHUX 1 €BPOMEUCHKUX IMONITHYHHUX 1 MPABOBUX 1HCTUTYIIN 3
NPUBOAY TMOKapaHHsS POCICHKUX OKYIAHTIB, 10 OE3YNHCTBYIOTH Y
Kpumy Ta Ha JloHOaci, € MEBHUM CTUMYITIOFOYNM YMHHHKOM TSI Kepi-
BHUIITBA Pocii Bif MOJabIIoro CBaBi/LIs Ta PO3MIMPEHHS KOHDITIKTY.

Ta kpiM 1€l He3anepeyHoi ICTHMHU, 3aKOHOMIPHO TIOCTA€E TIH-
TaHHS I10JI0 HENPSIMUX BUHYBATIIB WX KOH(JIKTIB, IKi y HUX 0e3-
MOCEepPEeTHB0 He OepyTh y4acTi, ajie CBOEIO MOBEAIHKOI0 HEBTPYUaHHS
Ta O6aliay>KOCTi, MOBYa3HO HEMOB O CIIOHYKAIOTh KepiBHUITBO Pocii
JI0 TIPOJIOBXKEHHSI TAKOT MO THKH.
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Le mopomkye ae30pieHTyIOUE YSBICHHS PO NPHYMHU Ta HACII-
K1 KOH(JTIKTIB 1 CKJIaa€ BpaXKeHHS! MATPHUMKH [MX 37I0YMHHUX aKIIid.

{06 3MiHHUTH TaHy CHUTYyaIlif0, BBAYKa€MO, HEMAE THIIIOTO MUTAXY
SIK HaBIFOBaHHS OaiTy>KUM 1 TIPHOIYHIKAM «POCIHCHKOTO CBITY» Tepe-
KOHaHHS B TOMY IIO 1 BOHH, TaK UM 1HAaKIIE € BUHYBATISIMHA O3HAYEHHX
KOHQUIIKTIB 1 TIOBMHHI HECTH CBOIO Mipy BIQOBIiZalIbHOCTI 3a iX
PO3B’sI3aHHS 1 HETIPOTH/IIO 37I0OYMHHUM HaMipaM CBOiX JiiiepiB. OauH i3
e(peKTUBHUX 3aC00iB ()OPMYBAHHS Yy JIFOJJMHU [LOTO MEPEKOHAHHS MO-
K€ CTaTW BUKOPUCTAHHS Ipalli BUIATHOTO HiMelpbKoro muciurens K.
SAcnepca «lIutannas BuHW», BumaHoi y 1946 porii, oapa3y 3a «oKHBAMH
HACNIAKAMHU 3aCyIKECHHS HALIUCTCHKUX 3JI0YHHIIIB.

[MocTynroroun MpaBOMIpHICTH MOJMITHYHOI UM KPUMIHAIBHOI
BIJIMTOBIAabHOCTI, AKY CIIPaBEIJINUBO MOHECHTH KepiBHUKHU Peiixy Ta
ix miapyuHi, K. Slcriepc, momnpu npe3ymiiiro «Hapo/1 BiIOBiIadIbHOCTI
HE Hece» aJIpecye CBOIO KHUTY «MOBUa3Hiil OLIBIIOCTI» HAaCeIeHHs, 3
MOTYpaHHs SKOTO CTajla MOXKJiuBa J[pyra cBiToBa BiiiHa.

KpiM momitryHOi Ta KpUMIiHAIBHOI BiAIMOBIAAaTBHOCTI, BIH
BBOJIUTH 1 OOTPYHTOBYE /IS 1i€i OUTBIIOCTI 11I€ 1Ba BUAN BUHYBATOC-
Ti: MOpabHY 1 0COOUCTICHY (€K3HCTEHIINHY): MOpaIbHY — SIK JIOKO-
pu coBicTi Bciel Haiii, eK3UCTEHIIIHHY — K CAMOYCB1IOMJIEHHSI BUHU
JIOAMHU B TOMY, L0 BOHA HE BCE 3po0Mia AJIS MONEPEDKEHHs Ta
HE/IOMYIIEHHS. CKOEHOTO TIOJNITHUYHUMH TpaBUTeNsIMH. [Ipu oMy
CaMOTo JIMIIE KasATTA SIK CIIOKyTyBaHHS 3a ckoeHe K. flcnepc BBaxae
HEJOCTaTHIM, TOJIOBHE — KOHKPETHi il KOXXHOI JIOJMHA 3 HEIOITy-
LICHHS! CKOEHOTO B Mail0yTHHOMY.

Sk BijioMo, Taka ineosioris OyJjia MO3UTHBHO CIPHIHSTA T'PO-
MaJIChKicTIO HiMeuunHwM, 10 a0 MOXKIIHBICTD il JeprKaBi Ta Harii
3aifHATH CBOE JIOCTOWHE MicCIle y €BPOTEHCHKIN CiM 1.

[IpoBoasum icTopuuHi mapajiesni ChOTOJHI, B aHTHPOCIHCBHKiH
nponarasii YKpaiHH CIif, Ha Hally IyMKY, aKLEHTYBaTH yBary He
JIUIIIE Ha MOJIITUYHIA Ta KPUMIHAJTBHIN BiNOBIATBHOCTI KEPiBHULIT-
Ba Pocii, a ¥ Ha BUHI Ta BIAMOBINAJILHOCTI BCiX 11 rpOMaJisiH, IO BCE
Ie CTOSATh Ha MO3HWIIii HECYNPOTUBY 37y, BAXKJIMBO, OO CBOIO Yac-
THHY BUHU YCBiJTOMHJIA 1 BCSI POCIAChKA TPOMAJICHKICTh.

Beaxxaemo, 110 11e, 6€3yMOBHO, CIIPUSTHME 3MEHILICHHIO MOTEHITi-
aJTy MATPUMKH 3T0YUHHOT aHTUYKPaiHCHKOT Ty TIHCHKOT HOJITHKH.

[Ipomonyto 3 mi€l0 AYMKOK O3HAHOMHTH BiAMOBIAHI CTPYKTY-
pU Ta TPOMAJICHKICTB.
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