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CYYACHI ETAIIA PO3BUTKY YKPATHCBKOI ITIPABOBOI CHUCTEMH
Y COEPI 3AXHUCTY IPAB JIIOJUHH

Haranis ®EJIHA,
KaHIMAAT FOPUAWYHHX HayK,
JOLEHT Kadeapu Teopil Ta icTopii AeprkaBH i npasa,
KOHCTHTYLiHHOTO Ta Mi>KHApOIHOTrO MpaBa
JIbBIiBCBKOTO I€pKABHOTO YHIBEPCUTETY BHYTPILLHIX CripaB

AHOTANIA

V cTaTTi NpOBOANTHCS TEOPETUYHE AOCIIIUKEHHS PO3BUTKY HalliOHAJIbHOIO 3aKOHOAABCTBA i3 3aKpiIeHHs npas i cBo0Ox Jito-
JMHHM BiATOBiIHO 10 HOPM i MPUHLIMMIB Mi’KHAPOAHOTrO NpaBa. YKpaiHa, 0OpaBLIX LUIAX HE3aIEKHOTO PO3BUTKY i 3aKpiNMBILH 11e
y KoHcTuTywii, miaTBepausia cBOe nparHeHHs OyayBaTu 1€MOKpaTHUHY, COLlialbHy i MPaBOBY J€pKaBy, 3MICTOM i CIPAMOBaHICTIO
JisTBHOCTI AKOI BU3HAYEHO MpaBa i cBOOOAM JIOAMHM Ta iX rapanTii. HacTymHUM KpOKOM Ha LIbOMY LISAXY CTajlo MPHUEAHAHHA
Vkpaiuu 10 KoHBEHLIT Mpo 3aXMCT NpaB JIOAWHU i OCHOBOMONOKHUX cBoOoa 1950 poky. 3 omisay Ha HEOOXiAHICTE NPUBEAEHHS
VKPaiHCBKOTO 3aKOHOJABCTBA y BiAMOBIAHICTH 10 HOPM i MPHHLMIIB Mi>KHApPOAHOTO MpaBa JOCUTh 3HAYyLIMM € BUBYEHHS €BPO-
neliCbKOro 3aKOHOJaBUOro JI0CBily Ta €BpONEHCHKOl MPpaBoBOT JOKTPUHU. He 3Bakarouu Ha Te, 10 KOXKHA JIep:KaBa, SK MpaBullo,
BCTAHOBIIKOE Ta 3aKpiMoe y cBoeMy OCHOBHOMY 3aKOHI MizKHapOIHMII CTaHAapT MpaB i cBo6OA 0COOM, CyuyacHi 1EMOKPATHUHi
MPOLIECH Yy CBiTI BUMArarTh YTBEPIKEHHS MIXKHApOIHMX KOHBEHLIiH sk 0a30BMX Ta HEBil’€éMHMX €€MEHTIB MpPaBOBOrO MO
JIEeMOKpAaTHYHHUX KpaiH.

Kuouogi ciioBa: Ykpaina, Konctutyuis, npasa i ceoboau moaunu, KonseHuis, MizkHapoiHe npaBo, MiskHapOIHi CTaHIapTH,
JIeMOKpaTHYHi MPOLECH.

MODERN STAGES OF DEVELOPMENT OF THE UKRAINIAN LEGAL SYSTEM
IN THE FIELD OF HUMAN RIGHTS PROTECTION

Nataliia FEDINA,
Candidate of Law Sciences, Associate Professor
at the Department of Theory and History of State and Law,
Constitutional and International Law
of Lviv State University of Internal Affairs

SUMMARY

The article deals with the theoretical study of the development of national legislation on the consolidation of human rights and
freedoms in accordance with the norms and principles of international law. Ukraine, choosing the path of independent develop-
ment and consolidating it in the Constitution, has confirmed its desire to build a democratic, social and legal state, the content and
direction of which the rights and freedoms of man and their guarantees are defined. The next step on this path was the accession
of Ukraine to the 1950 Convention for the Protection of Human Rights and Fundamental Freedoms. Given the need to bring
Ukrainian legislation in line with the norms and principles of international law, it is very important to study European legislative
experience and European legal doctrine. Despite the fact that each state, as a rule, establishes and enshrines in its Basic Law the
international standard of the rights and freedoms of individuals, modern democratic processes in the world require the approval of
international conventions as basic and indispensable elements of the legal framework of democratic countries.

Key words: Ukraine, Constitution, human rights and freedoms, Convention, international law, international standards,
democratic processes.

IMocTaHoBKa npo6iemMH. Y cyyacHOMY CyCHiJIbCTBI Npo-
G7eMa npaB JIIOAMHYU i3 CyTO BHYTPIIIHBOI CTaja MepeTBOpIo-
saticsd Ha MikHapoaHy. [TocTynoBO KOHCTUTYUiliHe MpaBo
mo¥asno MonajaatH MiJ BIUTMB MDKHapOOHUX cTaHAapTiB. Byma
NPHIHATA HU3Ka MiJKHapOIHHUX JOKYMEHTIB, 110 3000B’ 3y H0Th
JepiKaBH, WO MiANUCaly iX, JOTPUMYBATH i pO3BMBATH MOBAry
10 TpaB JIIOAUHH, 6e3 sKoi-HeOyab AUCKPUMiHALII.

AKTYaJbHICTh TeMH JOCIiUKEHHS 3yMOBJIEHA THM, IO
MMTaHHS NpaB JIIOIWHU HaTenep € HalBa)KJIMBIILOW Mpobie-
MOH BHYTPIIIHBOI Ta 3OBHIIIHBOI MOJITHKM BCIiX IepikaB
ceiToBOi cminkHOTH. CaMe cTaH cmpaB y cdepi nmpaB ocodw,
X MPaKTHYHOI peasti3auii € THM KpUTepieM, 3a SKHM OLiHIO-
£TBCS PiBEHb JEMOKPATHYHOTO PO3BUTKY OyIb-sKOT AepKaBH i
CYCMIIBCTBA 3arajoMm.

JANUARY 2019

CraH gocaixkeHHsi. HaykoBuii aHani3 npo6iaeMu cy THOCTI,
CTaHy, MPAKTUYHOIO 3aCTOCYBaHHs, YIOCKOHAJIEHHs Ta mep-
CMEKTUB PO3BUTKY MpaB JIOAWHU MPUBEPTAIIM yBary Garatbox
YYEHUX-TIPAaBHHUKIB BCHOTO CBITy. L[IM NMHUTaHHAM NPHUCBIYEHO
HHM3KY AMCepTaliii, HaBYalbHUX MOCIOHWKIB, HayKOBHX CTa-
Teil, 30KkpeMa, TakuX BiTYM3HAHMX aBropi: H.M. PagaHoBuu,
B.A. KpuxaniBcbkuit, B.JI. Tloropinko, I[1.M. PabuHoBMY,
10.10. Binac, A.FO. Oniitnuk, H.M. Oniwenko, O.M. PynHega,
A .M. Kononiii Ta iH.

MeTa i 3aBAaHHS CTATTi — BU3HAYEHHS Ha OCHOBI aHanizy
HayKOBOI JIiTepaTypH CyTHOCTi Ta 0COONMBOCTEH NpaB TIOIUHU
y MiXKHaApOAHOMY Ta BHYTPilIHbOAEP/KaBHOMY MpaBi.

Buknaa ocHoBHoro martepiamy. KoHctutyuis YkpaiHu
BiIBOOWTBL Oy’K€ BaKIMBY poJib y 3a0e3NeueHHi Mmpas i CBO-
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00/ JIIOMHY | TPOMaisiHMHA TpaBy 0COOW Ha MpaBOBY AOMO-
mory. BinmoeinHo no crarti 59 KoHctutyuii Ykpainu koxkeH
Mae NpaBo Ha NPaBOBY JOMOMOry. Y BUMaJKax, mepeadayeHnx
3aKOHOM, LIsl IOTIOMOra HaaeThes GezonnarHo. KoxkeH € Bifb-
HUM y BUOOpI 3aXUCHHKa CBOIX Mpas. Jlyis 3a0e3mneueHHs npasa
Ha 3aXHUCT Bl 0OBMHYBaueHHs Ta HaJaHHs [PABOBOI A0MOMOTH
y BHpillICHHi cnpaB y cynax Ta iHWMX OEpKaBHHX OpraHax
B YKpaiHi jie aasokarypa [1, c. 23].

Kpim TOro, mpaBo Ha MpaBOBY AOMOMOTY TapaHTYEThCA
MIJKHapOIHO-NIPAaBOBUMHM aKTaMH, BaJKJIMBE MiCLle cepel TKUX
nocigarTe 3araibHa AeKapauis npae JOOUHA 1948 poky,
MikHapoaHHMI NAaKT MpO IPOMAsHCBKI I MOMITHYHI NpaBa
1966 poky, KoHBeHILis Mpo 3aXUCT MPaB JIOJUHH i OCHOBOMO-
noxHUX cBoboxa 1950 poky.

BianogiaHo 1o ctarti 9 KoHcTuTyuil YKkpaiHi YMHHI Mik-
HapOJHi AOrOBOPH, 3roia Ha 000B’A3KOBiCTh AKUX HadaHa Bep-
x0BHOI0 Panoro YkpaiHu, € 4aCTHHOIO HaLliOHATBEHOTO 3aKOHO-
naecTea Ykpainw [1, c. 7].

Ha cyuyacHomy erami pO3BHTKY YKpaiHCBKOi NpaBOBOT
CHCTEMH BiOyBaeTbCs MOCTYNMOBA afanTalis HaliOHAJTbHOTO
3aKOHOJABCTBA 0 MIKHapOOHUX Ta €BPONEHCHKUX cTaHaap-
TiB 'y cdepi 3aXuCTy npaB JIOAWHH, YIOCKOHATEHHS MEeXaHi3My
ix 3axucty. Tak, 3akoH YkpaiHu «I[Ipo BUKOHAHHs pillleHb
Ta 3aCTOCYBaHHS MpPaKTUKM EBpPOMENCHKOro Cyday 3 MpaB
moauHuy Bin 23 mortoro 2006 p. 3a3Havae B cT. 17: «Cynu
3aCTOCOBYIOTh Yy po3miifi crnpaB KOHBEHLiO Ta MpPaKTHKY
Cyny sk ukepeno npaeay [2, c. 15].

TakuM YMHOM, 3aKpilJIeHHs MpaBa Ha MPaBOBY AOMOMOTY
B KoHctutyuii YkpaiHu € pe3ynbTaroM iMrjieMeHTauil Mix-
HapOIHO-MPABOBUX HOPM, SKi MPOrojouieHi B MI00ANbHUX
3arajbHUX Ta CrelialbHUX MiXKHApOIHHUX aKTax.

BignoriaHo 10 yacTuHM ueTBepToi cTarti 55 KoHctutywuil
VkpaiHu KOKeH Mae MpaBo Micjii BUKOPUCTaHHS BCiX Hauio-
HaJBHHX 3aC00iB MPAaBOBOrO 3aXMCTy 3BEPTATHCS 3a 3aXUCTOM
CBOIX TpaB i CBOOOA A0 BiAMOBIIHMX MiKHAPOAHHUX CYOOBHX
YCTaHOB YM [0 BifIMOBiHMX OpraHiB Mi>KHapOAHUX OpraHisa-
LiH, yieHoM a0 yYacHUKOM SKHX € YkpaiHa [1, c. 22].

Ortixe, 3 BULLIEBUKIIAZIEHOTO BUILTHBAE, 1[0 KOXKHA JTIOJIMHA,
sKa BUKOpHMCTana B YKpaiHi BCi rapaHTOBaHi BiTUHM3HAHUM
3aKOHO/IaBCTBOM 3aCO0M CyJIOBOIO 3aXHMCTY, MOKE 3BEpTaTUCS
3a 3aXMCTOM CBOiX MpaB i cB060A 10 €BPONENHCHKOro Cyy.

Cnig ypaxoByBaTH, LIO NpeLeJeHTHe NpaBo EBpomneii-
CbKOoro cyay obmexeHne pamkamu KoHBeHLii, 3acHOBaHe
3 iX peanizauieto.

3a poku MpoayKTUBHOI MPaBOTBOPUOT AisIbHOCTI E€Bporneii-
CBKMH cyl1 cOpMyBaB i€By CUCTEMY 3aXUCTy MpaB JHOAUHU Ta
11 3aKOHHHX iHTEpeCiB, 30KpeMa il paBa Ha MPaBOBY AOMOMOTY.

AHali3yloud Ccy4acHe 3aKOHOJABCTBO YKpaiHM, MOXHa
nobaynTy, 10 HOro MOJOXKEHHS IMOAO HaJaHHA NpPaBOBOL
JIOTIOMOTH Ta BiJIbHOr0 BUOOPY 3aXMCHUKA 3 METOIO 3aXUCTY Bill
0OBHHYBau€HHS B KpUMiHAIBHOMY Cy/I0YMHCTBI BiNOBiAalOTh
THUM, 10 3aKpimieHi B KoHBeHLil Ta npakTuii €Bponencbkoro
cyny. l1lono HagaHHs MPaBOBOI 1OMOMOTH B LMBIJILHOMY CYJIO-
YHMHCTBI, TO 3aKOHOJABCTBO YKpaiHH BiAMOBiga€E TUM MOJNOXKEH-
HAM, IO 3aKpilUTIOKTh MpaBa rpoMaasH BECTH CBOI CHpaBH
B cyai ocobucto abo uepe3 cBOiX MpeAcTaBHUKIB. J[o TOro x
BOHO MIiCTHTh HOPMH ILOZIO MPEICTaBHUITBA y CMpaBax Hei-
€371aTHUX 1 00MeXeHO i€3qaTHUX Ta Mano3ade3neueHux ocib.
Ane MONOXXEHHS CTOCOBHO OOOB’S3KOBOTO NpeNCTaBHULITBA
y BUMAOKaX CKJIaJHHUX MO30BiB, AKi MiCTATLCS B pilleHHAX €BpO-
MEeWChKOro Cydy, y HaluiOHaJbHOMY 3aKOHONABCTBi BiACYTHI.

BaxnuBoro nogi€ro y crnpaBi yTBepUKEHHS BEpXOBEH-
CTBa MpaBa Ta €BPONEHCHKMX MiAXOIB A0 PO3YyMiHHA MpaB
JIIOIMHU B JiSTBHOCTI BiITYM3HAHMX CyIiB CTANo MPHHHATTS
BepxoBnoto Panoto Ykpaiuu 3axoHy Bix 23 mortoro 2006 p.
Ne 3477-1V «I1po BUKOHaHHS pillleHb Ta 3aCTOCYBaHHS MNpak-
THUKH €BPOMNENCHKOro Cyy 3 MpaB JIOAUHUY, Y cTarTi 17 skoro
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BU3HA4Y€HO 0DOB 30K cyaiB Ykpainu y po3msijli crnpas 3acTo-
coByBaTH KOHBEHLiKd Ta NPakTHKY EBponeiickkoro cymy
AK pkepeno mpaea [3, c. 52]. Lleit 3akoH Mae BaJIMBE 3Ha-
YEHHS 11 YKpPaiHChKOT NPaBoBOi CHCTEMHM, 60 3aBASKH LbOMY
NOCHINTBCA y’e CQOpMOBaHMI MEXaHI3M 3aXHCTy MpaBa
0co0H Ha MPaBOBY J0MOMOTY.

Sk 3azHayeHo y crtarti 129 KoHctutyuii, cynni nin yac
3IHCHEHHs TPaBOCY/UI KepyroThCs nmure 3akoHoMm. Cepen
BiTYM3HAHUX FOPUCTIB TPHBAE ANCKYCid: UH € JOCTATHi MPaBOBi
MiJICTaBH 71 TOTO, U100 CyTi OOTPYHTOBYBAIM CBOT PillIEHHS
0e3nocepeIHbO MPaBOBUMH MO3MLIAMH €BPONEHCHKOroO Cyy.
AKe cynoBa MpaKTHKa, HaBiTh €BPONENHCHKOrO Cyay, He €
3aKOHOM B YKpaiHi.

Ha nymky O.B. KonicHuk, mig yac 3AiliCHEHHS Cy/l1O0UYMH-
CTBAa HAUIOHAIBHI CyAM MarOTh IOCHIATUCA HAa BHUCHOBKH
€BpONENCHKOro Cyly SK Ha Oe3nocepelHe IKEpesao Ipasa.
BoHu MaioTh He TiNbKM KepyBarucs (OpPMalIbHAM TIIyMadeH-
HAM HOPM Mpaga, a i 101ep:KyBaTHCA NPUTAMaHHOI pillIEHHAM
€BponeicbKoro cyay inei cnpaBeaIMBOCTI i TyMaHHOCTI i BTi-
JIFOBATH 11y CBOIX pilleHHsX [4, c. 46-51]. :

IMepworo B VYkpaiHi cnpobor0 apryMeHTyBaTH CyIOBe
pillleHHS 3 TOCHUIIAHHSM Ha MPAKTHKY €BPOMENCHKOro Cymy
3 mpaB MoAuHU € pimeHHs KoHctutyuiiiHoro Cymy YkpaiHu
Bin 29 rpyaus 1999 poky y cnipaBi npo cMepTHY kapy. 30Kkpema,
OOTPYHTOBYIOUM TBEPKEHHS NPO Te, IO CMEPTHA Kapa SK BUA
nokapaHHs cynepeunts crarti 28 KoHcruryuii Ykpainu, Bia-
MOBiZIHO 10 fAKOT «HIXTO He Moxke OyTH MiAmaHWii KaTyBaHHIO,
JKOPCTOKOMY Ta HENIOACBKOMY a00 TakoMy, LIO MPUHUKYE
HOro TifHICTh, TMOBOIKEHHIO YH TOKapaHHKO», KoHcTUTy-
uiiitnuii Cyn YkpaiHu 3a3HauuB: «HazpaHa cTaTTsd BiOTBOpIOE
nonoxeHHsa crarti 3 KoHBEHUIT Npo 3aXUCT MpaB 1 OCHOBHUX
cBobon moauuu 1950 poky. HeianoBiaHiCTh cMepTHOT Kapu
wii crarti KonBeHuii miaTeepmkye €BponeicbKuil cya 3 mpas
JIIONIWHY, IOPUCAMKIIIO0 SKOTO LIOAO TIyMayeHHsS 3a3HayeHol
Kongenuii Bu3Hana Ykpaina [5, c. 276-277].

Ha nmymky cydacHOro ykpaiHCBKOTO JOCTiJHHUKAa €BpO-
NeWChKUX CTaHAApTiB y raiy3i MpaB JIFOAWHU Ta npobiem
koHcTUTyUiiHOT toctuuii C.B. llleBuyka, mpaBa Ta cBoOOAM
JIOAMHU MaloThk OyTH 060B’13k0BO 3adikcoBani B KoHcTuTyLil
3 METOIO iX FOPUANYHOTO 3aXUCTy Ta FapaHTiil, ajie 3MiCT LUX
npae (MpUHAMHI NepLIOro MOKOMiHHSA) He MOXe BU3HA4YaTUCs
JIMIIE B TEKCTaX 3akoHiB. J{ns iX HaneKHOi rapaHTii HalOinbL
MPUCTOCOBAHA HisNIbHICTh KOHCTUTYUIHHUX CyHiB Ta MiXHa-
POAHMX PUCAMKLIMHUX opraHiB (€Bpomneiicbkoro cyay), ska
crnpusie BceOiYHOMY BM3HAHHIO CYOBOTO MPELEACHTY IKepe-
JIoM mipaga [6, c. 46].

Ha nymky 1.1O. [lipa, HopMaTHBHi i npouexypHi npaBuia,
chopmynroBani y KoHBeH1iT Ta mpoTokonax a0 Hel, B »KoA-
HOMY pa3i He MOXYTb MOCICTH MicLle MOJIOkKeHb HaliOHallb-
HOrO 3aKOHOZIaBCTBa y cdepi 3axucty mpae nroauHd. OngHak
BOHHW BU3HaY€Hi SK TaKi, 0 CTBOPIOKOTh N0AATKOBHUiA, HaJHA-
uioHaNbHUI 3aci6 1 3abe3neveHHs peaizalii Ta 3aXUCTy
npaB JIFOIWHY, SKi HaJae JIIOQMHI HallioHalIbHe TpaBo. Bee 1e
CBiguUTh Npo cyOcuaiapHMii XapakTep OifbLIOCTI MOJOKEHBb
Kougenuii [7, c. 12].

OTxe, CNTil BU3HATH: HAsABHICTh Pi3HUX TOYOK 30pYy CBif-
YUTh, IO MicClle MpeLeaeHTiB €BPOneiicbKoro cyay Ha Hauio-
HaJIbHOMY PiBHi 4iTKO HE BU3HAYE€He.

VY mynkri 12 IlocranoBu IlneHymy BepxoBHoro Cymy
Vkpaiuu Big 18 rpynHs 2009 poky Ne 14 «IIpo cynose pilieHHs
y UMBiNIBHIM cripaBi» [8, c. 4] 3a3HaueHO, 110 B MOTHBYBaJIbHil
YaCTHHI KOJKHOTO pillleHHs y pa3i HeoOXigHOCTi MawTh OyTH
nocunanHs Ha KoHBeHLUio Ta pilieHHs €BponeicbKkoro cymy,
AKi, 3rigHo i3 3akoHoM Ne 3477-1V, € mxepenom npaea i miamis-
rarTh 3aCTOCYBaHHIO.

Sk 3a3Hagae O.B. KnumoBHY, cyaM pinko 3acTOCOBYIOTh
KoHBeHLIiI0 Mpo 3aXMCT MpaB JIOIUHU i OCHOBOTOTOMXKHHUX
cBOOO BiNOKpEM/IEHO Bi BHYTPILIHBOIO 3aKOHOJABCTBA.
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Haiivacrime nHopmu KoHBeHLiT mpo 3axucT mpaB TIOAMHH i
OCHOBOMOIOXKHUX CBOOON BMKOPHCTOBYIOTHCS K JOTIOMiKHI
nopsiJ 3 HOpMaMy BHYTPIilIHBOrO npasa. Y pasi BiACyTHOCTI
BiMOBiHOT HOPMHU BHYTPIilIHBOTO MpaBa a6o iCHYBaHHS CyM-
HiBIB wwono ii BianoBigHocTi KoHBeHUil cyau 3BepTaroThCA
1o HopM KoHBeHLiT, HABITh SIKIO CTOPOHH HE 3POOMIIM Ha Hel
nocunanss [9, c. 13].

Buxonsum 3 Toro, mo KoHBeH1is € 4acTHHOIO HalliOHAJIb-
HOro 3akoHonaecTBa YkpaiHu (KoHBeHUito Oyno parudikoBaHO
BianoBinHo no 3akony VYkpainu «[lpo parudikauiro Kon-
BEHLIT NpO 3aXUCT MpaB JIOOAUHU i OCHOBOMONOKHUX CBOOOM
1950 poky, Ilepmoro mporokony Ta npotokoniB Ne 2, 4, 7
ta 11 no KouBeHuii» Bin 17 numus 1997 poky Ne 475/97)
[10, c. 263], a pilueHHs €BponeicbKoro cyny € 000B’13KOBUMH
JUTsl BUKOHAHHSA, 10 nependaueHo crarreto 2 3akoHy YkpaiHu
«[Ipo BHKOHaHHA pilleHb Ta 3aCTOCYBAHHS MPAaKTHKU €Bpo-
nerchbKoro cydy 3 mpas JIOAUHM» Bif 23 motoro 2006 poky
Ne 3477-1V [3, c. 13], MokHa 3pOOUTH BUCHOBOK, 110 PillIEHHS
€BpOMNENCEKOro Cydy 3 MpaB JIFOAWHH, 10 CYTi, MOTPIOHO po3-
[IAaTH AK MPELEIeHTH, B AKUX MiCTUThCA odiuiliHe Tmyma-
yeHHs1 KoHBeHUiT Npo 3aXMCT MpaB JIOAUHU Ta OCHOBOIOJIOXK-
HHUX CBOOOJ, IO KOHKPETU3YE Ta JOMOBHIOE 11 3MICT.

HauioHanbHi cyau, He3BaXkalouM Ha CBOKO HE3aJIEXKHICTh,
€ OJHI€I0 3 TiJIOK BIAOH, a 1€ O3Hayae, 10 BUHECEHI HHUMH
pillleHHS € OisMH opraHiB aepxkaeu. Sk 3azHauus L.1. Jlykauryk,
«HE3&IEKHICTh CyI0BOI BIagy — L€ MPUHLMI KOHCTHUTYILIiH-
HOrO Mpasa, KWl BU3HAYa€ i1 B3a€MOMiI0 3 iHIWIUMHU TiKaMHu
BJ1aAM. [HaKIe KaKy4M, HAEThCS NpO BHYTPiLIHbOAECP/KABHUI
po3mnozin komnereHuii. BiinoBiaHo 10 npuHLMIy MDKHApOA-
HOI BiZNOBiJaJIBHOCTI Jep/kaBa He MOXKe MOCHIIATHCA Ha CBOE
BHYTPpILIHE MpPaBO 3 THM, OO0 YHMKHYTH BiIMOBiAaJbHOCTI
3a MDKHapOJHUM TpaBoM. Y MiXKHapoIHHMX BiIHOCHHAx Jep-
’KaBa BUCTYTAE K €IMHUI Cy0 €KT i Hece BiANMOBinaIBHICTL 32
HisnBHICTB YCiX CBOTX opraHiB». OTke, He3alekKHICTh CyI10BUX
OpraHiB He NepelIKOKAE CyTy 3HAXOAMTH TMOPYILSHHs rapaH-
ToBaHMX KOHBeHLi€l0 MpaB Ta iHIKX 3000B’A3aHb JepiKaBy.
[Iono ocTaHHBOrO NOJIOKEHHS HAETHCS, 30KpemMa, Mpo 000B’s-
30K JepKaBU HE MEPELUKOIKATH 3asBHUKOBI B €(EeKTUBHOMY
3aiicHeHHI Horo nmpaBa Ha 3BepHEHH: 210 cyny (cT. 34 KonseH-
wif), a Takok Mpo i1 000B 530K CTBOPUTH BCi HEOOXiAHI yMOBH
1T €(DEKTHUBHOTO 3/1iFICHEHHS Cy/IOM PO3CJlidyBaHHS y CIIpaBi,
KOJTH NocTae Taka HeoOXiaHicTh (cT. 38 KonBeHuii). [Ipote we
NOTpiOHO MpalOBaTH B LIbOMY HampsiMi 3 METOK BHpPiLIEHH:
MUTaHHA HaleKHOT 00i3HAHOCTI CyAMiB Ul BUPIIIEHHS TaKOl
6ontouoi mpobnemMu, K 3aCTOCYBaHHS NPaKTHKU E€Bporeii-
cpKoro cyay. Amxe, sk 3aszHadae T.M. Cepena, us npobrnema
Joci HeBUpillleHa, a B KOHTEKCTi OCTaHHIX TeHIEHLId cyno-
BOi pe)OpMHU NMUTAHHS HAJIE)KHOTO BUKOPHUCTAHHS MPAKTHKH
Cyay TakoX € IOCHUTh KpUTHYHUM. € Halisd, 1O OpraHu aep-
’KaBHOI BJIaJy CKOOPAMHOBAHO MiAXOAMTUMYTH 10 CTBOPEHHS
HaJIe)KHOTO MEXaHi3My 3acTOCYBaHHA MpakTHKH EBporneii-
CBKOIO Cydy, 0cOOMMBO y CBiTIi cynoBoi pedopMu B YKpaiHi
[11,c. 137-139].

BucHOBKH. 3 oIy Ha BUILEBUKIIAAEHE, CITi 3ayBaXKUTH,
IO HACMpaBi 3aCTOCYBaHHA NMPAKTHKH €BPONEHCHKOro cymy
AK JDKepena npaBa HalliOHATbHUMM CyJaMH € mpobneMaruy-
HUM. 3aBIsKM NpuitHATOMY 3akoHy YkpaiHu «I1po BUKOHaHHs
pillleHb Ta 3aCTOCYBaHHA MNpPaKTUKH EBPOMEWCHKOro Cymay
3 MpaB JIoAMHUY BiA 23 motoro 2006 poky Ne 3477-1V Vkpa-
THa BU3HaJIa IPAKTUKY €BPONENHCHKOro Cyay IKEepesioM npaea,
IO CBiTYMTH MPO BIEBHEHHH KPOK HALIOI IeprKaBU 10 ajarTa-
wii BITYN3HAHOTO 3aKOHOAABCTBA A0 3aKOHOJABCTBA €BpoIIeii-
cekoro Coro3y. 3akoHonaBelb MiATBEPAMB MparHeHH YKpaiH-
LB KMTH y €BPOMNEHCEKOMY NMPaBOBOMY MPOCTOPI.

3 omgy Ha MNpaKTUYHI KPOKH YKpaiHH Ha LUIAXY
I0 YTBEp)KEHHs BEpXOBEHCTBA MpaBa Ta OCTaHHI MO3WUTHUBHI
TEHIEHUil B YKpalHCbKOMY MpPaBOBOMY MOJli, MOKHa CrHO/iBa-
TUChb, 110 3aCTOCYBaHHA NonoxkeHb KOHBeHUIl Ta NMpakTHKU
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€BpONEHCHKOro Cyay HaliOHaJbHUMH OpraHaMu Ta CyIOBUMHU
{HCTAHIISIMH ATy Th 3MOry y Maii0yTHHOMY YHHKATH KOHCTA-
Tauil €BPONEHCHLKUM Cy0M MOpYLUeHH YKpaTHOIO MOJIOKEHb
KonBeHuii.

Llopoky 30UIbIIYETBCA KiJBKICTh MpPUKIANiB 3acTOCY-
BAHHS HALiOHATEHUMH CyaMHM TpPaKTHMKK EBpONeHCHKOro
Cydy Mia 4ac BHUPIlIEHHA CMpaB YW MPHHHATTSA MPOUECYab-
HUX pilleHb, 30Kkpema, i y 3abesnedeHHi npasa Ha IPaBOBY
ponomory. BUHHKa€E 3anUTaHHA: AK Ma€ BUMHUTH HallioHATb-
HUI CyJ, SKIIO, PO3NIAA0uU CIpaBy, BIH YCTAHOBJIIOE HasB-
HICTb KOHGMIKTY MiX MONTOKEHHSAMHU 3aKOHY Ta MOJOKEHHIMHU
KonBeHuil 4y npakTukoro €Bponeiickkoro cyay? HanesHe,
y TAKOMY pa3i OHUM 3 MO}JIMBUX BUXOJIB i3 CHTyallii € 3Bep-
HEHHA CyAiB 3arajibHOT opucaukUii 1o KoHctuTyuiiiHoro Cymy
Vikpainu (3rigHo 3i crarrero 83 3akoHy Vkpainu «[Ipo Koncru-
tyuiauit Cyn» [12, c. 272], cnopu Mmoo KOHCTHTYUiHHOCTI
HOPMHM 3aKOHy, 110 3aCTOCOBYETHCS CyIOM Y MpoLeci 3arajib-
HOTO CyIOYMHCTBA, MaloTh po3risaarucs KoHCTHTYUiiiHUM
CyzoM 3 0IHOYACHUM NMPUNMHEHHSM NPOBAKEHHS Y CIIpaBi)
yepe3 BepxoBuuii Cyn Vipainu. Y TakoMy 3BepHEHHI TUTAHHS
NP0 HEKOHCTUTYLIHHICTh NEBHOT HOPMH 3aKOHY MOXe J0AaT-
KOBO OOIPYHTOBYBATHCS TMOCHIAHHAMHM Ha monoxeHHs KoH-
BeHLi Ta NpakTHKy €Bporneiickkoro cyay. [o Toro x KoHcTH-
Tyuiiinuii Cyn Ykpainu yske 3acTocoBye nosoxeHHs KoHBeHLiT
Ta NMpakTUKy €BponeicbKoro cyay mia yac BUpILIEHHS Cpas.
MosxnuBo, 1e He po3B’sKe BCiX npoOsieM 1 He 3amnodirarume
nopymeHnHo KoHBeHIiT B yciX BUMankax, ane 1e Moxe 3Hau-
HOIO MipOI0 MONIMUIKMTH CYIOBHI 3aXHCT rapaHTOBaHMX KoH-
BEHLIEO npa i cBobox. Lle Takoxk 10MOMOsKe yHUKHYTH CHTY-
auii, KoNu JesKi CyaM BiIaBaTHUMYTh NepeBary HOpMi 3aKOHY,
a iHWi B aHAJIOTiYHill CpaBi HEXTYBaTHMYTh TaKOK HOPMOIO,
[OCUJIAlOYHMCh Ha MoJokeHHs KoHBeHUii Ta mpakTuky €Bpo-
MEWCHKOro Cymdy.

CynepeusBOIO € OlliHKa EBPONECEKMMH (axiBLAMH Npa-
BOBOI MPUPOAH aKTiB €BPOMENUCHKOro Cyay 3 MpaB JIFOAUHH.
Y cBOiX MOCTaHOBAX i pilleHHIX €BPOMENHCHKUIi Cyl HEOOHO-
Pa30BO HarojolyBae, 1o: «KOHBEHLIs He € CTAaTUYHUM Mpa-
BOBHM aKTOM, BOHA BiIKpHTa AJI TNyMadeHHs B CBIiTJIi CbOro-
JeHHs; «npeaMmeT i Meta KoHBeHLIT K MpaBOBOro akTa, L0
3abe3neyye 3aXHCT NpaB JIOAWHHU, BUMarae, mob ii HopMu Ty-
MaumIuCs, TOOTO €BOJIFOLIOHYBAJIO TX PO3YMiHHS B MPaBOCBi-
JIOMOCTI CyCMiJIbCTBA, i 3aCTOCOBYBAINCS TaK, OO 3poOuTH il
rapaHTii epeKTUBHUMH i peanbHUMMY. Takuii miaxia orpumas
y Haylli Ha3By «EBOJIIOTUBHE TIyMavyeHHI». EBONMOTHBHE TuTy-
MadeHHs CyaAsIMH €BpONEHCHKOro Cydy 3 MpaB JHOOUHH Mae
IPYHTYBaTHCS HE JIMIIE Ha «PO3BUTKY CyCHilIbCTBa), BOHO He
Moxke OyTH Cy0’€KTHBHHM i IOBITBHUM, MaTH XapakTep 3JI0B-
*MBaHHA npaBoM. Cyz y mpoueci TIyMauyeHHs €BponenchKol
KOHBEHLIIIT 3 MpaB JIIOAWHM HEe MOXKE He BpaxXoByBaTH M iHUIi
dopmu MixHaponHoro npasa. KoHBeHLis, no-nepuie, € JUiIe
OIHMM i3 YHCIIEHHMX MDKHapOIHHX IOTOBOpiB, a MO-ApyTe,
OKpiM Mi>KHapOZHHX JOTOBOPIB, € i iHIIi pOpPMU Mi>KHApOAHOTO
npaBa, 30KpeMa 3aralbHOBM3HAHI NMPHUHLUMIK MiXKHApOIHOTO
npaea i MiKHapOIHi 3BUYal, sKi i MalOTk 3aCTOCOBYBaTH Cyaai
y TpolLEecCi CHCTEMHOro TIyMadeHHS EBpOMNeichkoi KOHBEH-
uii Npo Mpasa JIOAMHYU K OJHOTO 3 MiJKHAPOAHHUX IOTOBOPIB.
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