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IN THE CONSTITUTIONAL COURT OF UKRAINE - A COMPARATIVE ANALYSIS
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Introduction. On 6 October 2017 the Constitutional Court of Ukraine registered the constitutional submission
of 48 People’s Deputies of Ukraine on the compliance of the Law of Ukraine ‘On Education’ dated 5 September
2017 with the Constitution of Ukraine (constitutionality) (hereinafter — the petition, alternatively — the constitutional
submission)!.

In the introductory part of the Petition the subject of the right to a constitutional submission stated that the Law
of Ukraine ‘On Education’ of 5 September 2017 (hereinafter — the Law on Education of 2017)2. does not generally
correspond to the Constitution of Ukraine and is discriminatory. However, in 3 out of 5 parts of the Petition, the sub-
ject of the right to a constitutional submission (hereinafter — the Petitioner) proved the unconstitutionality of Artic-
le 7 ‘Language of Education’ of the Law on Education 2017, which contains the basic requirements that determine
the language of education. That is, the efforts of the Ukrainian state to secure the status of the Ukrainian language
as a state language, in particular, in the field of education, caused a negative reaction of part of the Ukrainian poli-
tical establishment and claims of discrimination against national minorities of Ukraine.

The case for this constitutional proceeding lasted from April 2017 to July 2019. On 16 July 2019, the Consti-
tutional Court of Ukraine announced the judgment on the compliance of the Law on Education with the Constitution
of Ukraine. However, this does not mean that the Ukrainian citizens will not be able to lodge lawsuits to the ECtHR
in violation of (hypothetically) their right to education in their mother tongue. So, our aim is to find out if the Law
on Education of 2017 violates Article 14 of the Convention for the Protection of Human Rights and Fundamental
Freedoms (hereinafter reffered to as ‘the Convention’). We also need to find out whether such actions by citizens of
Ukraine to the ECtHR can be maintained, since Ukrainian courts have already faced lawsuits on the right to educa-
tion on their mother tongue3.

When forming legal positions in support of Article 7 of the Law on Education 2017 and represented in the Con-
stitutional Court during the constitutional proceeding we certainly have taken into account the legal positions of the
ECtHR in such cases.# This is, in particular, the Belgian linguistic case (1966),5 Juta Mentzen, also known as Men-
cena v. Latvia (2004), Case of Catan and others v. Moldova and Russia (2012)7.

Literature review.

The coherence of national constitutional courts’ case law and the jurisprudence of the European Court of Human
Rights has been the subject of review of several legal academics, such as S. Shevchuk (2011)8, E. Marzano (2017)°,
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I. Toronchuk and V. Markovskiy (2018)!0 and R. Malko (2020!!). Some of the abovementioned academics comment-
ed upon the criticism of the Venice Commission concerning the Ukraine’s law on Education. Stanislav Shevchuk, the
ex-ad hoc judge of the European Court of Human Rights (from Ukraine) claimed that the jurisprudence of constitu-
tional courts has to be coheren with the case law of the European Court of Human Rights. Upon this issue, he said,
that “Albeit the courts of general jurisdiction, headed by the Supreme Court of Ukraine are more accustomed to apply
the case law of the European Court of Human Rights (as there is a link to the trial facts of the European Court’s judg-
ments, which bear a direct impact on the validity and obligatoriness of its jurisprudence), the Constitutional Court has
to possess a paramount role in the adjustment of the European Court’s case law and its implementation into the legal
system of Ukraine being guided by the principles of subsidiarity and supremacy of Ukraine’s Constitution!2.
E. Marzano (2016) hallmarked the inconsistence of the Venice Commission, which seems to be repetitive, coming to
a conclusion that there is very little consecution in the EU language policy. Such an inference was made, inter alia,
owing to the fact that the language equality status and a multi-lingual regime in the European Union were settled as
a recognition of the cultural standalone of the member-states. At the same time, the internal agreements practically
presuppose a limited set of “working” languages, that is, far not all EU languages are the “working” languages of its
official bodies. Hence, only such languages, as French, English and German are used. This author has also analyzed
the most outstanding court judgments concerning the language-related relationships in the EU states.!3 The paper of
I. Toronchuk and V. Markovsky (2018) analyzed the recommendations of Venice Commission concerning the appli-
cation of language rights of minorities in the sphere of education!4. Another publication by R. Malko criticizes the
conclusion of the Venice Commission concerning the Ukraine’s “Law on the fulfillment of Ukrainian language oper-
ation as the state language” of 25.04.2019. This author claims they lack conseqution and have not considered the
Ukrainian context, literally: “... in the style of mordid European discomposure and tolerance™!5.

Aim of the scientific paper.

The purpose of the article is the analysis of the participants’ arguments of the Petition relating to the compli-
ance of the Constitution of Ukraine (constitutionality) with the Law on Education; the analysis of the legal positions
of the Constitutional Court of Ukraine in this trial and their conjunction with the relevant ECtHR case law.

Main body.

Historical Background.

The language policy of the Ukrainian authorities, which has been conducted from 1991 to 2014 on securing
the rights of national minorities to receive education in their mother tongue, has hardly drawn criticism from the EU
institutions. The same issue concerns the neighboring countries whose national minorities reside in Ukraine and
have the opportunity to receive education in their mother tongue, such as Hungary or Russia.

However, the Russian aggression, which began in February 2014 clearly testified that Ukraine was deprived
of its jurisdiction over precisely those territories where the schools with the state (Ukrainian) language of instruction
were the least. This also applies to the Crimea and the individual eastern regions of the Luhansk and Donetsk
regions. Thus, the Ukrainian authorities received a very negative experience of language policy, the basic principle
of which was the possibility of using minority languages in different spheres of public relations instead of the state
language. These include areas of social relations, such as education, the activities of local governments, television,
radio and information space.

The reservations made by the Constitutional Council of France, in the case of ratification of the European
Charter for Regional or Minority Languages on the threat to the principle of the integrity of the republic by exten-
ding the use of minority languages in the public sphere no longer seem groundless!®. Similar reservations on the
integrity of the state occurred to the Belgian Government in relation to the treatment of the complaints by the
French-speaking Belgians in the ECtHR concerning the ‘discriminatory’ provisions of the Act, 1963.17 We hope
these facts will encourage the stateholders and the judges of the ECtHR to take into account these circumstances
when adjudicating trials involving the use of national minority languages in public relations.

The Russian aggression which outbroke in 2014 and natural attention in such circumstances to Europian prac-
tice prompted the Ukrainian authorities to change their approaches to the formation of language policy in the field
of education, compared to the one conducted by the pro-government Party of Regions led by its leader and former
President V. Yanukovych (currently accused in high treason) from 2010 to 2014. An instrument of such policy was
the Law of Ukraine ‘The grounds of State language Policy’ of 3 June 201218 (hereinafter — Law on Language Policy
2012). This law was declared unconstitutional in accordance with the judgment of the Constitutional Court of 2 Feb-
ruary 2018 No. 2-7201819. The constitutional proceedings lasted from October 2014 to February 2018, and it was
the rules of this Law that the Petitioner referred to while contesting the provisions of Article 7 of the Law on Edu-
cation 2017. It is important to understand that the constitutional proceeding of the Law on Education had started
before the Law on Language Policy 2012 was declared unconstitutional under the judgment of the Constitutional
Court of Ukraine dated 28 February 2018.

The Parliament of Ukraine has passed a number of legislative acts that would reduce the scope of the use of
Russian language (which is under the Constitution of Ukraine the language of the national minority) in the informa-
tion space, as well as increase the sphere of the use of the Ukrainian language as a state language on radio and tel-
evision20. Although the state’s reaction to Russia’s military and information aggression was delayed, the realization
of the need for a change in language policy resulted in the introduction of laws that would diminish the possibility
of informational influence of any propaganda that threatens Ukraine’s sovereignty during the war.

The next step was the adoption by the Parliament of the Law on Education in 2017 containing Article 7 ‘Lan-
guage of Education’ that caused such significant public resonance. Subsequently, on 25 April 2019 the Parliament
adopted the Law ‘On Ensuring the Functioning of the Ukrainian Language as the state language’2! which enshrines
the provisions of Article 7 of the Law on Education 2017.
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Criticism of Article 7 of the Law on Education 2017 in the EU and Russian Federation.

This paragraph analyzes the legal positions of the entities that could impact the jugdes of the Constitutional
Court of Ukraine in this proceeding, in particular, the legal positions of the Council of Europe and the European
Commission for Democracy through Law (hereinafter referred to as the Venice Commission), politicians of other
countries, including Hungary and Russia. The fact is that the EU’s critical remarks and the political statements of
Hungary and Russia were used by the Petitioner in the relevant constitutional submission which is under our analy-
sis. However, it was the attempt to enforce the legal basis of political statements that became the weakest link in the
constitutional submission, which will be mentioned later.

We should remind that on 10 October 2017 the Parliamentary Assembly of the Council of Europe (hereinafter —
PACE) hold a discussion of Article 7 ‘Language of Education’ of the Law on Education 2017. The PACE Resolution
No.2189 (2017) contained a critical observation, the essence of which is that Article 7 of the Education Language
of the Education Act allegedly creates an inappropriate balance between the official language and the languages of
national minorities and ‘causes a significant reduction in the rights previously recognized by national minorities in
respect of their own language of instruction’22,

Soon after, on December 11, 2017, the Venice Commission published its own opinion No. 902/2017 on the pro-
visions of the Law on Education of 5 September 2017.23 Considering the fact that we already analyzed the legal posi-
tions of the Venice Commission relating to legislative acts of Article 7 of the law on Education24, we will mention
only those provisions which were also observed by the Petitioner.

Therefore, the Venice Commission Opinion contains a number of reservations to Article 7 of the Law on Edu-
cation, namely: 1) different legal regimes for indigenous peoples and national minorities (paras 40, 41); 2) different
legal regimes for different categories of minorities (paras no. 42, 43, 48); The Venice Commission’s opinion on the
Ukrainian Law on Education referred to unequal treatment of national minorities and non-respect of the principle of
non-discrimination against the Russian minority (paras 106—115)25. This opinion is found in the English text of the
Ukrainian legislation on the rights and guarantees of national minorities, including the positions of the Constitutio-
nal Court of Ukraine concerning the procedure of the use of languages in public relations.

The opinion of the Venice Commission also noted the collision of legal provisions that arose between Article
20 ‘Language of Education’ of the Law on Language Policy 2012 (expired on 28 February 2018 based on the judg-
ment of the Constitutional Court of Ukraine) and Article 7 ‘Language of Education’ of the Law on Education. There-
fore, the experts of the Venice Commission have hypothesized that Article 7 of the Law on Education 2017 is cont-
rary to the provisions of Article 22 of the Constitution of Ukraine, since it reduces the level of protection guaranteed
by Article 20 of the Law on Language Policy 2012. At the same time, the Venice Commission emphasized that ‘The
Venice Commission is not in a position to take a firm stance on this issue, as it does not have at its disposal the neces-
sary relevant material (such as case law, doctrinal comments) on the interpretation of this provision, and this is not
within its mandate’ and this problem will be solved by the Constitutional Court of Ukraine2¢.

This hypothesis on the inconsitency of Article 7 of the Law on Education and Article 22 of the Constitution of
Ukraine was taken as the basis and used by the authors of the petition as an argument for proving the unconstitu-
tionality of the Law on Education 2017. In their view, this should serve as the main proof of narrowing of the lan-
guage rights of minorities in comparison with the previous practice that is contrary to Article 22(3) of the Constitu-
tion. This is, in particular, specified in the 2nd part of the Petition.

As it turned out, this method of attacking the prescriptions of the Law on Education 2017 proved to be inap-
propriate, since during the constitutional procedure the Law on Language Policy 2012 was declared unconstitutional
in accordance with the judgment of the Constitutional Court dated 28 February 201827,

Summarizing the criticism of Article 7 of the Law on Education, its opponents agreed that the amendments to
this law taper the rights of national minorities, compared with the legal provisions of Article 20 ‘Language of Edu-
cation’ of the Law on Language Policy 2012 (defined as unconstititional on 28 February 2018). One of the main
arguments that criticized the article of the Law on Education was the allegation of the violation of the rights of
minorities, which, in their opinion, was due to the unequal treatment of minorities and the introduction of a bilingual
model of education in schools where the educational process has previously been exclusively in minority languages.

Such situation in Ukraine was used by Russia and Hungary as a pretence for pressure and proclamation of
political statements meaning the interference in the internal affairs of Ukraine under the pretex of protecting the
rights of national minorities.” On 27 September 2017 the Russian State Duma declared that Ukrainian legislation
violates the rights of Russian-speaking minorities in Ukraine and the Law may become an ‘act of ethnocide’. The
resolution also called on the United Nations, the OSCE and the Council of Europe to take steps to protect national
minorities in Ukraine.?8 Such statements by the Russian authorities encourage Ukrainian historians to make analo-
gies with the problem of the Sudeten Germans, who wanted to ‘protect’ Hitler with the purpose of annexation of part
of Czechoslovakia. Soon an imaginary nazi Fiihrer used the protection of a german minority for pressure on Poland
and a start for the war actions against this new victim.

But if Russia’s accusations of the victims of own aggression in a ‘incorrect’ or even ‘nazi’ national policy are
no longer a surprise, then the Hungarian Foreign Ministry’s statements appeared as a surprise to the Ukrainian autho-
rities. Thus, on 1 March 2018 the Hungarian Foreign Minister P. Siarto stated that ‘Hungarian-language schools which
currently number 71 should be closed within 4-years period’2. However, these statements do not comply with the
language policy pursued by the Ukrainian authorities under Article 7 of the Law on Education. No Hungarian school
has been closed and is not going to do this, and there are no lawsuits concerning the violation of the language rights
of the Hungarians including the field of education according to the state register of court cases of June, 2019.

* This aspect of our problem is a part of hybrid war waged by Russia against Ukraine.
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For the national minorities of Ukraine, the Russian, and partly the Hungarian propaganda compaigns had a
considerably negative effect. We assume that the Constitutional Court of Ukraine judges were also forced to take
into account public opinion in Ukraine in this particular case, since the possibility of being subjected to such external
pressure could have extremely negative consequences for this institution, in particular, causing mass protests by
Ukrainian citizens that was not for the first time. In particular, one can mention the protests against the pro-Russian
President Yanukovych (accused of treason) who through the ruling Party of the Regions promoted the Language Po-
licy Act of 2012 with gross violations of the procedure for adopting the laws defined by the Constitution30.

Positions of the participants in the constitutional proceeding.

This part deals with the positions of the Petitioner expressed in the constitutional submission on the unconsti-
tutionality of the Law on Education and the positions of the participants of the constitutional proceeding, in parti-
cular, the Government. We will not analyze absolutely all the parts of the petition, as some of them touch upon the
issues of terminology of the law and legislative procedure.

Concerning the first part of the petition which refers to the inconsistency of the Law of Ukraine “On Educa-
tion” of 5 September 2017 of Articles 8, 10, 11, 24 and 53 of the Constitution of Ukraine.

The first part of the petition substantiates the positions of the Petitioner and asserts that Article 7 of the Law
on Education does not comply with Article 53 of the Constitution of Ukraine since it violates the language rights of
national minorities of Ukraine to education in their mother tongue. In the petition they complain that the legislator
‘permitted the abolition of the guaranteed natural right of persons belonging to national minorities of Ukraine to
study in their native tongue at communal establishments of general secondary education’3!. The previous page of
the petition used the term ‘tapering of the right’32.

Firstly, it should be emphasized that the Petitioner has testified to his own misunderstanding of the essence of
natural human inalienable rights according to the preamble to the International Pact on Civil and Political Rights of
16 December 1966. The Petitioner unjustifiably identifies the inalienable right of a person to use mother tongue in
accordance with Article 27 of the International Pact on Civil and Political Rights33, and the positive obligation of
the State under Article 2 of Protocol No. 1 of the Convention. The ECtHR’s legal positions contained in Belgian lan-
guage cases state: ‘“The right to education guaranteed by the first sentence of Article 2 of the Protocol (P1-2) by its
very nature calls for regulation by the State which may vary in time and place according to the needs and resources
of the community and of individuals’34.

In addition, in the case of Catan and Others v. Moldova and Russia (2012) the ECtHR acknowledges the right
to education is not absolute despite its concordance and could be subjected to restrictions. Provided the very sub-
stance of this right is not prejudiced, these restrictions are indirectly permitted, since the right to access ‘by its very
nature requires regulation by the state’35,

Therefore, the position of the Constitutional Court of Ukraine was also quite concise and clear, indicating to
the discretion of the state regarding the legal regulation of the language of the educational process: ‘The problem of
educational levels for the instruction of national minorities in their native tounge, the number of teaching hours or
the period for mastering a certain language is a prerogative of the legislator since under the Basic Law of Ukraine
he is endowed with the relevant powers in this field (Part 5 of Article 53, items 4,5 of Part 1 of Article 92)36.

During the oral hearing one of the co-authors of the article (V. Markovsky) draw the Court’s attention to the
inconsistency of the argument raised by the Petitioner in an attempt to justify the incompatibility of Article 7 to the
Law on Education of the Constitution.3? In arguing its position, the Petitioner on p. 5 asserts that the provisions of
Article 7(1) ‘Language of Education’ of the Law on Education 2017 ‘restricts the constitutional right to study in the
language of national minorities in communal educational establishments for general secondary education guaranteed
by Part 5 of Article 53 of the Constitution of Ukraine’38.

Further, in the last paragragh of the first part of the constitutional submission the Petitioner insists on the ‘abo-
lition of the guaranteed natural right’ to study in mother tongue, namely: ‘the legislator violated the provisions of
Articles 8, 10, 11, 24, 53 of the Constitution of Ukraine and allowed revocation of the guaranteed natural right to
study in communal educational establishments of general secondary education in the language of the respective
national minority along with the state language’39.

However, the Petitioner’s allegation that the legislator in Article 7 of the Law on Education 2017 allowed the
revocation of the right guaranteed by Part 5 of Article 53 of the Constitution of Ukraine (the right to education in
mother tongue) is contrary to the truth. Paragragh 3 of Part 1 of Article 7 of the Law on Education 2017 states: ‘Per-
sons belonging to national minorities of Ukraine are guaranteed the right to study in educational establishments for
pre-school and primary education in the language of the respective national minority along with the state language’4°.

In view of the above-stated, we consider the claim of the Petitioner on the abolition in Article 7 of the Law on
Education of the right of national minority to study in mother tongue guaranteed by Part 5 of Article 53 of the Cons-
titution of Ukraine to be unfounded.

In addition, paragragh 5 of Part 1 of Article 7 of the Law on Education 2017 contains a legal provision accor-
ding to which all national minorities are guaranteed the right to study in mother tongue at all levels of education?,
which corresponds to Part 5 of Article 53 of the Constitution of Ukraine.

Furthermore, the provisions of Part 4 of Article 7 of the Law on Education 2017 state that educational estab-
lishments may, in accordance with the educational program, to teach one or more disciplines in two or more lan-
guages — the official language, English and other official languages of the European Union*2. According to this pro-
vision of the Law, educational establishments of Ukraine at all levels provide for the possibility of teaching several
official disciplines in the official languages of the European Union countries, whose national minorities reside in
Ukraine. For example, chemistry and biology can be taught at Ukrainian educational institutions simultaneously in
Polish and Ukrainian, or in Hungarian and Ukrainian. We will not dispute the appropriateness of such a new Law,
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but it significantly extends the rights of minorities in the field of education compared to Part 1 of Article 7 of the
Law. That is, the legal norm of Part 1 of Article 7 The Law on Education 2017 that the persons belonging to national
minorities are guaranteed the right to study in their mother tongue along with the state language for pre-school and
primary education, is not a dogma and does not provide for the exclusion of minority languages from the educational
process on the second and the third level of secondary education. Therefore, this provision (Part 4 of Article 7) of
the Law on Education 2017 is fully capable of eliminating any criticism in Ukraine’s attempt to narrow the scope
of linguistic rights of national minorities in the field of education.

The Position relating to discriminality.

The first part of the constitutional submission also substantiates the position of the Petitioner indicating that
the Law on Education concerning national minorities of Ukraine does not observe the principle of non-discrimina-
tion. In particular, it is noted that the legislator allowed ‘discriminatory advantages (privileges) on the grounds of
language and ethnic origin in relation to the right to study at communal educational establishments for general sec-
ondary education in the language of the indigenous people of Ukraine along with the state language, in comparison
with persons belonging to national minorities of Ukraine’43.

In other words, the introduction of diversified approaches to legislative regulation of language rights of nation-
al minorities and indigenous peoples in the field of education is interpreted by the Petitioner as ‘discriminatory
advantages on the basis of linguistic and ethnic origin’44. The question is about a possibility of the Crimean Tatars#*5
under Article 7 of the Law on Education 2017 to study in their mother tongue at all three levels of school education:
elementary (1—4 grades), basic secondary education (5-9 grades) and at the level of profile secondary education (10—
12 grades). The model of education for indigenous people envisaged by paragragh 4 of Part 1 of Article 7 of the Law
on Education 2017 is also bilingual, since teaching at school should be conducted upon the native language for the
Crimean Tatars alongside with the state language.

It follows from the ECtHR’s legal position that jurisprudence under the Convention does not prohibit the estab-
lishment of a legitimate ‘differentiation’ in the enjoyment of guaranteed rights and freedoms: ‘Article 14 does not
prohibit distinctions in treatment which are founded on an objective assessment of essentially different factual cir-
cumstances and which, being based on the public interest strike a fair balance between the protection of the interests
of the community and respect for the rights and freedoms safeguarded by the Convention’46.

In such cases the Ukrainian legislator used the term ‘Positive action’. According to paragraph 5 of Part 1 of
Article 1 of the Law of Ukraine ‘On the Principles of Prevention and Combating Discrimination in Ukraine’ of
6 September 2012, there is a possibility of applying the so-called affirmative actions by the state against certain
groups of persons in proper cases’. The above-stated provision of the Law, in our view, reiterates the ECtHR’s legal
position in the Belgian linguistic case, in which the Court does not consider the decisions of the state to apply dif-
ferent legal solutions as law violation. The principle of equality is violated in cases when the difference does not
have an objective and reasonable justifications.

We shoud mention that in connection with Russia’s occupation of certain territories of the Donetsk and Luhan-
sk regions, as well as of the Crimean peninsula, Ukraine has to take such positive actions against certain groups of
persons, in particular, the school-leavers from the Crimea and the occupied territories of Donbass who can enter
Ukrainian higher educational institutions without compulsory Independent External Evaluation®.

Due to the fact that the Russian occupiers closed part of the schools with the Crimean Tatar language of edu-
cation0, the Ministry of Education and Science of Ukraine, formulating the legal requirements of Article 7 of the
Law on Education 2017, proceeded from the fact that they did not have their own country to support their culture
and traditions. Thus, Tatars as indigenous peoples should be given the opportunity to study in their mother tongue
alongside with the state language at all levels of secondary education.

It is doubtless that the conditions for the national and cultural development of the Crimean Tatars since 2014
have significantly deteriorated, first of all, due to the numerous violations of the rights of the Crimean Tatar people
taking place in the Autonomous Republic of Crimea occupied by RussiaS!. This is also indicated in paragraph 110
of the Venice Commission’s opinion on the provisions of the Law on Education2. Therefore, we assume the possi-
bility and expediency of positive actions with regard to the Crimean Tatars as the indigenous people of Ukraine on
the issue of securing their linguistic rights in the field of education.

Certain positive actions towards indigenous peoples that create a special position for them are also specified
by international acts. Articles 13 and 14 of the UN Declaration on the Rights of Indigenous Peoples also require a
special approach to indigenous peoples’ rights to education in their own language33. Considering the fact that the
international law makes distinctions between indigenous peoples and national minorities, it is appropriate to assume
the difference in the regulation of their legal status.

It is stated in the motivational part of the judgment the Constitutional Court of Ukraine that due to the lack of
a proper protection of their ethno-cultural identity, the indigenous peoples of Ukraine are usually in a less favorable
and more vulnerable position and, therefore, need protection from the state in which they resides4.

Concerning the second part of the petition on the inconsistency of the Law on Education 2017 of Article 22
with the Constitution of Ukraine.

The second part of the petition asserts that the legislator in Article 7 of the Law on Education 2017 ‘allowed
the narrowing of the content and scope of existing natural rights and freedoms consisting in abolishing existing
rights’ to study in native language of indigenous peoples and national minorities of Ukraine, which allegedly vio-
lated the provisions of Article 22 of the Constitution of UkraineS5.

That is, according to the Petitioner, the provisions of Article 7 ‘Language of Education’ of the Law on Educa-
tion 2017 narrows the scope of minority rights to education in their native language compared to the provisions of
Article 20 ‘Language of Education’ of the Law on Language Policy 201256,
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The above-stated argument is used by anyone who has criticized and proceeds with criticizing the language
article of the Education Act, both on the part of the EU and by internal opponents of this version of Article 7 of the
Law on Education 2017. The Petitioner believes that an increase in the educational process in the state language will
lead to the ‘narrowing of the existing right” of minorities. But then the question arises: “What level of protection will
the state language have if at present the educational process is 90 % in the minority language?’. Similar arguments
were used by Russia against the Republic of Lithuania in 201157

It was important for the supporters of the constitutionality of the law of Ukrane to prove that the increase in
the use of the Ukrainian state language is neither discrimination nor the narrowing of minority rights in the Ukrai-
nian situation and has a legitimate, well-founded objective in public interests. In our opinion, they succeeded in
proving this.

Consequently, the question aroused before the Constitutional Court of Ukraine if the increase in the volume of
the educational process in the state language really meant the narrowing of the rights of national minorities to edu-
cation in their mother tongue, in particular, considering the fact that until then, the educational process in minority
schools was in their own language.

The decrease in the scope of the educational process in the languages of national minorities is regarded by the
Petitioner as a violation of the right to education. In fact, the Petitioner aimed to prevent the increase of the use of
the state language in the educational process of the schools with children of minority representatives, and the edu-
cational process was conducted in the languages of these minoritiesS8. That is, in such schools the state language
(national language) is studied only as a discipline, and the educational process occurs in minority languages by
about 90 %. Such wish of the minorities status-quo has its historical grounds and is connected with russification hold
by the Soviet power of Ukraine. It was on the basis of the legal rules of the Law on Language Policy 2012 that the
legal regime of languages was created, which was finally declared unconstitutional on 28 February 2018.

The above-stated resulted in some negative consequences for the national minorities since this led to a certain
segregation of the young generation of Hungarians and Romanians of Ukraine, who are not able to fully integrate
into Ukrainian society due to insufficient knowledge of the state language®.

The participant of the constitutional submission Ex-Minister of Education and Science of Ukraine, Liliya
Hrynevych also emphasized on this fact (2016-2019). In her opinion, this is just a violation of the rights of national
minorities to education and contradicts the main provisions of the Hague Recommendations on the Rights of Natio-
nal Minorities for Education. She denoted that ‘The situation we have today at schools where education is taught
only in minority languages and the state is studied as a subject does not meet the interests of the society or the inte-
rests of children who are citizens of Ukraine. This is clearly evidenced by the results of the Independent External
evaluation in the Ukrainian language and literature. In places of compact residence of the Romanian community this
year 63 % of school graduates did not overcome the threshold ‘passed’ — ‘failed to pass’, 67.5 % — for the Hungarian
community and 57 % — in the Berehovo region’¢l. So, the opportunities to receive higher education for school-
leavers of Ukraine are essentually de-facto restricted. They are forced either to continue education in neighbour
countries or to deny the very idea of such practice. All experts involved in the Constitutional Court of Ukraine in
this proceeding in one way or another supported this position of the Ministry of Education and Science of Ukraine.

This was an argument which all the participants in the constitutional proceedings referred to (excepting the
Petitioner) when they argued for the need to introduce the state language in the educational process (bilingual model
of education). Therefore, strengthening of the measures aimed at increasing the level of proficiency of children of
national minorities in the national language not only raise their opportunities for integration into Ukrainian society,
but also inreach the amount of constitutional rights that they can realistically and fully enjoy in public life, in par-
ticular, the right to ‘free choice of place of residence’ (Article 33 of the Constitution of Ukraine), ‘to participate in
the management of state affairs, to freely choose and be elected to state authorities and local self-government bodies,
to work as officials of these bodies’ (Article 40 of the Constitution of Ukraine), ‘the right to work’ (Article 43 of the
Constitution of Ukraine)¢2. The stated legal position of the Minister of Education and Science Liliya Hrynevych was
supported and reproduced in the motivational part of the judgment of the Constitutional Court of Ukraine63.

The document prepared by the President of Ukraine for the Constitutional Court of Ukraine states that its
norms are not designed to impede the study of languages of national minorities or indigenous peoples, since its pro-
visions are aimed at creating conditions for mastering the Ukrainian language in order to provide further opportuni-
ties for professional activity in the chosen field with the use of the state language®4.

The Constitutional Court of Ukraine took into account the abovegiven arguments and stated as underwritten:
‘With the adoption of the Law on Education the state created conditions for full realization of the relevant rights of
national minorities, including indigenous peoples of Ukraine, to study their native language, as well as to receive
education in the state language regardless of their origin, to fully implement the rights defined by the Constitution
of Ukraine’¢s.

In our opinion the Constitutional Court of Ukraine took into account the ECtHR’s positions formulated in Bel-
gian Language case asserting that the right to education would be meaningless if a person does not fully benefit from
this education. Lack of knowledge of the state language will constrain its ability to exercise the scope of constitu-
tional rights®,

Another conceptual disadvantage of the constitutional submission is that the Petitioner did not take into
account the official interpretation of Article 10 of the Constitution of Ukraine in the judgment of the Constitutional
Court of Ukraine of 14 December 1999 No. 10-rp / 99 in the case of the use of the Ukrainian language.

The second item of the resolutive part of the above judgment clearly reads: ‘Based on the provisions of Article
10 of the Constitution of Ukraine and the laws of Ukraine on guaranteeing the use of languages in Ukraine, including
the educational process, the language of education in pre-school, general secondary, vocational and higher state and
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communal educational institutions of Ukraine is Ukrainian. National and communal educational establishments, along-
side with the state language, may, in accordance with the provisions of the Constitution of Ukraine, in particular Artic-
le 53(5), and the laws of Ukraine, use and study the languages of national minorities in the educational process’¢’.

It is clear that Article 53(5) of the Constitution of Ukraine legally establishes bilingualism in minority schools.
In our opinion it means that the educational process at school must be carried out in the state language, and that the
languages of national minorities and indigenous peoples may be used in the educational process only alongside with
the state language and not instead. Therefore, it is a real bilingual model of education for national minorities and
indigenous peoples of Ukraine.

In our view, there is a fairly clear position of the ECtHR on the issue raised in the second part of the constitu-
tional submission — the meaning of the state language cannot be offset or in any way limited to the benefit of a
minority. In the case of MENCEN Aagainst Latvia, the ECtHR stated the following: ‘The Court recognizes that the
State language for these states is one of the fundamental constitutional values similar to territory, state system and
national flag. Language is in no way an abstract concept. It is idissolubly connected to how it is actually used by
native speakers. Thus, by making the language official, the state is in principle obliged to guarantee its citizens the
right to use this language both for transmission and for receiving information without interference not only in their
personal lives but also in communication with the authorities. From this point of view, the Court suggests it is neces-
sary to take into account measures aimed at protecting a particular language’¢s.

The Constitutional Court of Ukraine was more concise here: ‘The state must ensure the full development and
functioning of the Ukrainian language in all spheres of public life throughout Ukraine. Thus, Ukrainian as a state
language is obligatory throughout the territory of Ukraine in the public sphere, as well as in social life, including the
sphere of education’®.

The second and the third parts of the petition also refer to the collision of legal provisions that arose in con-
nection with the adoption of the Law on Education, which, in turn, will result in narrowing the scope of the rights
of national minorities.

The petition stated that the previous Education Law of 1991, which had expired on 27 September 2017 con-
tained a blanket standard according to which the language of education was determined in accordance with Article
20 of the Law on Language Policy 2012. Obviously, as of 6th October 2017 (the date of the submission to the Court
of the Petition on the constitutionality of the Law on Education), the question was about the conflict between the
legal norms of the Law on Language Policy 2012 (Article 20 ‘Language of Education’) and the Law on Education
2017 (Article 7, ‘Language of Education’)7.

However, in accordance with the judgment of the Constitutional Court of Ukraine No. 2-1r/2018 of February 28,
2018 the said Law on Language Policy 2012 was declared unconstitutional.”! The motivating part of the court’s
judgment No. 2-r/2018 of February 28, 2018 states that the legislator violated the procedure for considering and
adopting draft Law No. 9073 defined by the provisions of Part 3 of Article 84 and Part 1 of Article 93 of the Cons-
titution of Ukraine during its adoption at the plenary sitting on 3 July 2012.

In other words, the legal consequence of the aforementioned judgment of the Constitutional Court of Ukraine
No. 2-r/2018 dated 28 February 2018 is the recognition of the unlawfulness of the jurisprudence of applying an
unconstitutional legislative act. The judgment has already become a Ratio decidendi (precedential) for the courts of
general jurisdiction. In particular, on the basis of the judgment of the Constitutional Court of Ukraine of 28 February
2018 No. 2-1/2018 concerning the unconstitutionality of the Law on the Principles of State Lnguage Policy of
16 July 2018 the Mykolayiv district administrative court made its own judgment to declare the resolution on the
introduction of Russian language as a regional language of the Mykolayiv regional Council of 7 September 2012
No. 4 ‘On the implementation of the requirements of the law of Ukraine Law on Language Policy 2012 in the Myko-
layiv region’ unlawful and invalid?2.

Therefore, the legal basis for a large part of the constitutional submission has disappeared, in particular, the
statement where the Petitioner refers to the Law on the Principles of State Linguistic Policy (the third part of the
petition on the collision of legal provisions)73.

It should be noted that the Constitutional Court of Ukraine did not in any way mention this aspect in its judg-
ment, although we paid attention to it during the constitutional proceeding. This approach seemed to be strange to
us in view of the obviousness of such legal facts.

Conclusions. So, the application of the right to education in the person’s mother tongue is impossible without
certain special actions of the state implemented on the basis of the law. Accordingly, the scope of the educational
process carried out in the minority’s native language is set by a national legislator (non-international-legal acts or under
the pressure of a neighbour country or groups of states). In our view, this position does not contradict the jurisprudence
of the ECtHR formulated in Belgian Languistic case or case Mencena v. Latvia (Mentzen v. Latvia) (2004).

This position is supported by all participants of the constitutional proceeding (except the Petitioner) and the Con-
stitutional Court of Ukraine, since Article 92 of the Constitution states that the order of the use of languages in Ukraine
is determined solely by laws. The Constitution of Ukraine does not contain any reservations on the legislator’s powers
to detail the constitutional right of citizens belonging to minorities to study in mother tongue or to learn it.

At the same time the discretion of the legislator is limited by the constitutional guarantee of the ‘right to study
in mother tongue’. The amendments to Article 7 of the Law on Education enshrine the principle of bilingualism in
the education of national minorities (official language and the language of a relative minority or the indigenous
peoples) and do not deny the right of minorities to education in their native language.

According to the Constitutional Court’s position the question is about the attempts to achieve a certain equi-
table balance between a compulsory learning and knowledge of the state language and preserving the peculiar
national identity of the minorities.
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The provisions of this law only increase the use of the state language in the educational process, which aims
to improve the legal capacity of minorities and the indigenous people in Ukraine. In other words, the legislative
changes are aimed specifically at eliminating discrimination against representatives of national minorities by
enhancing their ability to participate in the political life of Ukraine. This legal position became fundamental in pro-
ving the constitutionality of the legal norms of the Law on Education 2017 by all participants of the constitutional
proceedings (except the Petitioner).

The above-stated position was taken by the Constitutional Court of Ukraine as a basis while hearing the case.
The legal positions of the Latvia’s Constitutional Court in the trial on the education reform constitutionality are ana-
logous, which is aimed at enlarging the volume of the state language and slightly decrease the specific weight of the
use of the minorities’ languages in the school educational process.

An absurd situation when national minorities can not speak the state language properly should be changed and
balanced on the basis of Article 7 ‘The language of education’ of the Law on Education 2017. The specified Article
7 of the Law on Education 2017 introduces bilingualism in the system of public education for national minorities
and indigenous peoples in Ukraine, where part of the educational process for minorities in the state language cannot
be less than 50 %. It should be noted here that there is only one state language in Ukraine according to Article 10
of the Constitution. Other languages are the languages of national minorities.

As for the indigenous people, for example, the Crimean Tatars, the possibility of introducing different
approaches (different legal solutions) to the education of national minorities of Ukraine and the Crimean Tatars as
indigenous people is aimed at eliminating the actual inequality associated with the discrimination of the Crimean
Tatars and the Russian occupation of the Crimea. In this case, the Ukrainian state has not only the right to fully sup-
port its citizens, who are oppressed because of their ethnicity, but also have to do so because the language of the
Crimean Tatars has been threatened by the closure of schools with this language. Therefore, the state’s additional
obligations in the field of indigenous education cannot be regarded as discrimination against national minorities.

In our view, this does not contradict the legal positions of the ECtHR in such trials in view of the legality of
the goal set by the Ukrainian legislator, which was literally to enable the Crimean Tatars to study in their respective
mother tongue alongside with the state language at all levels of school education.
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rapanToBaHi B ii KoHCTUTYIII1 MOBHI IpaBa HaIliOHAJBFHUX MEHIIMH y YacTHHI MpaBa Ha OCBITY piIHOI0 MOBOIO. BiamosigHo, Benerni-
ancpka Kowmicis, a 3ronom i Koncturyuniitnnit Cyn Ykpainu Hajganu cBOT BUCHOBKH i, BITIOBIZHO, PIIICHHs, CTOCOBHO 3aKOHY YKpaiHU
«IIpo ocsity» Big 05.09.2017 p. mono muTaHH:], YU MOPYILIye el 3aKOH MpaBa HaIiOHAJHHUX MEHIIWH, rapaHToBaHi KoHCTUTYII€I0
Vkpaiuu. TakuM 4UHOM, CTATTs 30Cepe/PKeHa Ha BUCBITIICHH] IPABOBHX MO3MIIH YYaCHUKIB KOHCTUTYLIHHOTO NPOBA/HKSHHS 3 TUTAHHS
BigmosigHocti Koncrutynii 3akony Yipainu «IIpo ocsity» 2017 poky.

Taxox npoanaiizoBaHi ropuauuHi nmo3uuii Koncruryuifinoro Cyny Ykpainu, Ha mifcTaBi SKUX BKazaHUK 3akoH OyB BH3HAHUI
KOHCTHTYILIIHHIM. Posrisiiaroun cipay, Koncruryniiiauii Cyq npuiHSB 10 yBary mo3uiito MiHicrepcTBa OCBITH 1 HAayKH YKpaiHH, Bijl-
TIOB1JTHO 10 SIKO1 IeprKaBa Ma€ MpaBo IMIUIEMEHTYBATH Pi3HI MIXOAH 10 HALliOHAIEHIX MEHIIIMH Ta KOPIHHUX HApOIiB Y KOHTEKCTI 3aK0-
HOJIaBYOTO PETYJIIOBAaHHS IIPaBa Ha OCBITY PiJJHOI0 MOBOIO. Y TOM ke 4ac, 000B’SI30K HalliOHAIFHUX MEHILIMH BHBYATH Ta KOPUCTYBATH-
Csl Iep’KaBHOIO MOBOIO HE MOXKHA PO3TIISIATH SIK IUCKPUMIHAIIIO YU MOPYIIEHHS IXHBOTO MpaBa Ha HaBYAHHS PiJHOIO JUIST HUX MOBOIO.
Ha nymKy aBTOpiB, pe3y/ibTaTi MOPiBHAIBHOTO aHAI3y MO3HUIIIH Oprany KOHCTUTYLiHOT ropucaAuKIii Ykpainu ta €Bpormneiicskoro Cyay
3 [IpaB JlronnHM #ar0Th migCTaBH CTBEPXKYBATH PO y3romkeHicts pimens KCY ta €CILI y noxibuux cnpasax. [{o Toro x, Koncru-
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KoHcTtuTyuinHe npaBo. MyHiuunanbHe npaso

tyuiiauid Cyn JIntoBebkoi Pecryomiku y 2018-2019 pp. po3misgaB aHANOTIUHY CIIPaBy, 1 HOTO pilIeHHS € MiATBEPKEHHSIM 3aKOHO-
JTaBYOi MPAKTHKH 301MbIIEHHS 00CATY BUKOPUCTAHHS Jep>KaBHOI (JINTOBCHKOi) MOBH B OCBITHBOMY IIPOIIEC] HAIIMEHIIINH.

KurouoBi ciioBa: MoBa OCBITH, MOBHI IpaBa, HalliOHAIbHI MCHIIIUHK, KOPiHHI HAPOJH, IepKaBHA MOBa, MPABOBI MO3UIIi1, cripa-
BEIUIMBHUI OajaHC.

Pe3rome

Makxapuyk B.C., Mapxoeckuit B.A1., /lemkue P.A., /lumeunenro A.A. PaccmoTpenue ejia o si3bike 06pa3oBanus B Koneru-
TynuoHHoM Cyle YKpauHbl — CPaBHHTEJIbHBIN aHan3 ¢ npakruxoii ECITY.

V3meHeHUs B SI3BIKOBOM MOJUTHKE YKpaWHBI B cepe 00pa3oBaHMS HOANAIOTCS KPUTHKE CO CTOpOHBI BeHrpmm, Pymynuwm, a
taxxke u [TACE, Haunnas ¢ 2017 rona. Kputuku yTBep)KaroT, 4TO IPH MOMOLIY NMPHUHATHS U UMIUIEMEHTAI[MH COOTBETCTBYIOIIETO
3aKOHOJATeNIbCTBA, YKpaWHa CyXKaeT IpaBa HallMOHAIBHBIX MEHBIINHCTB, FapaHTHpoBaHHEIE ee KoHCTHMTynmel, B 4acTH IpaBa Ha
oOpa3zoBanue Ha pomHoOM si3bike. CooTBeTCTBEHHO, Benenmanckas Komucceus, a ciycrst Hekotopoe Bpems, 1 Koncturyunonusiii Cyn
YKpauHBI IPUHSIINA CBOM 3aKJIFOYEHHMSI, H, COOTBETBETCBEHHO, PEIISHMS II0 BOIPOCY, HapylIaeT J1 3akoH YKpausl «O0 o0pa3oBaHIN
(2017 1) mpaBa HaIMOHATBGHBIX MEHBIIMHCTB, TapaHTUPOBaHHBIX KoHcTHTYIIMEH YipauHbl. TakuM 00pa3oM, B CTaTbe MPOAHAIU3ZUPO-
BaHBI MMO3UIMN YYaCTHHKOB KOHCTHUTYI[IOHHOTO CYIONPO3BOJCTBA IO BOIPOCY O cooTBeTcTBHM KoHctuTyrm 3akoHa YkpamHa «O06
obpazoBarum» (2017 1.).

Taxxe mpoaHann3upoBaHel U opuandeckue nozunun Koncrurynuonnoro Cyna YkpanHbl, Ha OCHOBAaHHH KOTOPBIX yKa3aHHBII
3akoH OBUT IPU3HAH KOHCTUTYIIMOHHBIM. PaccmarpuBast 1eno, opraH KOHCTUTYIIHOHHOH FOPHCANKIMN YKPanHbI IPHHSUI BO BHUMaHHE
no3unuio MuHHCTEpCTBa 00pa30BaHUsIN HAayKH YKPAHHBI, COTIACHO KOTOPO# TOCYIapCTBO NMEET MPABO MCHOIB30BATh PA3INIHbIC TTOM-
XOZBI K HAIMOHAJIBHBIM MEHBIIIMHCTBAM M KOPEHHBIM HapoaM B KOHTEKCTE 3aKOHOZATENILHOIO YPEryInpOBaHUs HX IpaBa Ha 00pa3o-
BaHWE Ha POIHOM s3bIKE. B TO e BpeMs1, 0053aHHOCTh HAI[MOHAIBHBIX MEHBIINHCTB U3y9aTh U MOIB30BaThCS TOCYIAPCTBEHHBIM S3bI-
KOM HEJIb3s pacCcMaTpuBaTh, KaK JUCKPUMUHAIIUIO, WJIX HAPYLICHUS TIpaBa Ha 06yquMe Ha pOAHOM SA3BIKE.

KnioueBsble c10Ba: 361K 00pa30BaHUs, SI3HIKOBEIE IIPaBa, HAMOHAJIBHBIC MEHBIINHCTBA, KOPEHHbIE HAPO/IbI, TOCYNAapCTBEHHBII
SI3bIK, IPABOBbIE MO3UIINH, CTIPABEIUBBIA OaTaHC.

Summary

Volodymyr Makarchuk, Volodymyr Markovskyi, Roman Demkiv, Anatoliy Lytvynenko. The adjudication of the language of
education case in the Constitutional Court of Ukraine — a comparative analysis with ECtHR jurisprudence.

The changes in the Ukraine’s state language policy in the sphere of education were subjected to Hungarian, Romanian and PASE
criticism since 2017 (wherein the critics claimed that Ukraine, by adopting and implementing the appropriate legislation tapered the
linguistic rights of national minorities in the part of their right to education by using the mother tongue). Therefore, the Venice Com-
mission, and then, the Ukraine’s Constitutional Court have delivered its conclusions and decisions if the new Law on Education of 2017
violates the linguistic rights of the minorities, ensured by the Ukraine’s Constitution. Hence, the paper focuses on highlighting the posi-
tion of the parties of the constitutional proceedings concerning the constitutionality of Ukraine’s Law “On Education” of 2017.

The authors have also analyzed the legal positions of the Constitutional Court of Ukraine, upon which the abovementioned law
was recognized as constitutional. While adjudicating the case, the Constitutional Court adopted the position of the Ministry of Educa-
tion and Science of Ukraine, upon which the state has a right to implement various approaches to national minorities and the indigenous
people concerning the legal regulation of the right to education conducted by the mother tongue; at the same time, the obligation of the
national minorities to learn and dispose the state language should not be treated as a kind of discrimination or a violation of their right
to education by using the mother tongue.

Key words: language of education, language rights, national minorities, indigenous peoples, state language, legal positions, a
fair balance.
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META, 3ABOAHHA TA ®YHKLIIKOHCTUTYLIMHO-NMPABOBOI BIANOBIJAJIbHOCTI:
NMATAHHA EQEKTUBHOCTI PEANI3ALII

IMocTraHoBKa HayKoBoOI npodiaeMu. KoHCTUTYIIHHO-TTpaBOBA BiAMOBIIaIbHICTh, HA BIIMIHY Bij] 3arajlbHOTEO-
PETHYHOTO PO3YMIHHS FOPUINYHOI BIAMOBIAAILHOCTI, HE3BAXKAIOUX Ha c(hOpMOBaHI B CHeIialibHIH iTeparypi mif-
XOIM 10 PO3YyMiHHS i CyTHOCTI, Lijel, 3aBIaHb, IPUHIIHIIIB, COLIaILHOI PO 1 BUKOHYBaHUX (PyHKIIiH Ipyu 3acTo-
CyBaHHI KOHCTUTYLIHHO-TIPaBOBUX HOPM, 3aJIHIIA€THCS AUCKYCIHHOIO TEMATHKOIO 1 MPOOIEMOI0 SIK 3 MO3MIiI MaTe-
pilanbHO-TIPaBOBUX OOIPYHTYBAHb i1 iCHyBaHHS, TaK 1 3 TOUKH 30y MPOLECYaTbHO-IIPABOBOrO MEXaHi3My peai3aiii.
B ropunuvHOMY I1aHi (Ha piBHI CHEMiadbHUX KaTeropiii KOHCTUTYIIHOTO MpaBa, MpeaMeTa KOHCTUTYIIIHO-TTpaBo-
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