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HocaimxenHsi po3riasaae peuenuii Bi3aHTiiCbKOro 3aKOHOJABCTBA IMBLILHUM
3akonogaBcTBoM KuiBebkoi Pyci.  3ailicHeno anani3 BizanTilicbkoro mpaBa om0
peryJjiloBaHHs HOTApPiaJbHOI AiANbHOCTI. Po3risaanTbes 0CO0UBOCTI YKIaJeHHSI 3aMoOBITiB
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Karouogi cioBa: BizanTilicbke npaso, ExJiora, Ilpoxupon, 3anosir.

M. C. Jonunckas

K BOITPOCY PELENIAYN BUBAHTUHCKAX HOPM
KAK IIPEJAITOCBIVIKHU 3APOXKIEHNUA HOTAPUAJIBHOI'O
3AKOHOAATEJIbCTBA YKPAUHDI
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3akoHogaTeabcTBOM KueBckoii Pycu. OcyliecTBiieH aHAAM3 BH3AHTHHCKOr0 mNpaBa Mo
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I[ocranoBka nmpobJyemu. 3 NpuiHATTAM xpucTusHcTBa KuiBchkoro Pyccro chopmyBanacs HoBa
MpaBoBa CHCTEMa, siKa CKJlajanacs i3 JBOX MiJICKCTEM — 3BUYA€BOI0 PYCHKOTO MpPaBa, IO YTBOPHUIIOCS Ha
OCHOBI BJIACHMX 3BHMYaiB TMPABOBOTO CIPSAMYBAaHHS, Ta KAaHOHIYHOrO MpaBa perentii (MpuiHATTS)
JABHBOPYCHKOIO JICPYKABOIO IPABOBMX HOPM 3 PUMCHKHUX, IOJCHCHKHX, BI3aHTIMCHKHX Ta OOJIrapChbKUX
JDKepes, oJHaK 0e3 rajxy3eBoro o0’ €qHaHHS X MK COOOI0 Ta 3 THMU HAIlIOHAJIbHUMH BiIMIHHOCTSIMH, IO
OyJIM mpUTaMaHHi ¢JI0B’ THCBKIH KynbTypi [1, c. 10].

Takox y el cammuii yac movanocs 3apoPKEeHHs HoTapiaTy Ta HOTapiallbHOTrO 3aKOHO/IABCTBA Y KpaiHH.

MeTta aocainzkeHHs1 — BUSBUTH OCHOBHI JpKepena npaBa KuiBcbkoi Pyci, siki MicTHIM HOTapiaibHi
HOpPMH. 3a JIOTIOMOT'0I0 MTOPIBHSUTEHO-TIPABOBOTO, 1CTOPUKO-PETPOCIIEKTHBHOTO, JialleKTHYHOT0, JIOTT4HOT'0
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Ta THIIUX METOJIB IMPOBECTH aHaji3 HOpM “Pychkoi mpaBan”, moka3aTh HAKOMWYEHHS ICTOPHKO-TIPABOBUX
3HaHb MO0 YKIAJCHHS JIOTOBOPIB Ta MOPSIKY CHaJIKyBaHHs 32 HopMamu Kuicekoi Pyci.

Cran pociaimkeHHst. JIoCTiDKeHHS CITIBBITHOMICHHS Bi3aHTIHCHKOrO 1 Cy4acHOro YKpaiHCHKOrO IpaBa,
30KpeMa IIMBUIBHOTO Ta CIMEHHOro, mpucBATWM cBoi mpami B.I'. BacuiabeBchkuii, FO. M. JImutpieHko,
P. M. [octaap, JI. B. €dimenko, J1. €. 3ad3amok, JI. Kymmnceka, O. E. Jlimmn, B. Jlrobamenko, O. 1. Heris,
A. M. Poroxun, C.C. CrmBka, LS. Tepmoxk, B. 1. ®opmantok, B. Illarino, 5. H. Ilanos, E. O. XapuTtoHos,
JI. B. Slpmon Ta iHIm. Y OUIBIIOCTI Ipallb UX HAYKOBILIB BUCBITIIIOBAJIMCS 37€0UTBIIOrO rajy3eBi mpooiemMu, B
SIKAX HMIEThCSA TMPO 3apO/DKEHHS IMBUILHOTO 3aKoHOMaBcTBa KwiBchkoi Pyci. OmHak HEIOCTaTHBOK MIPOKO
JIOCITIDKEHO BIUIMB EKIory Ha pO3BHTOK HOTapialbHOTO 3aKOHOIABCTBA.

BukJjiax oCHOBHHX MOJIOKeHb. YIIPOBA/DKCHHIO Bi3aHTIMCHKMX MPaBHII CIPHSUIO W T€, IO T'PEKH,
aki mpubynmu 1o Pyci 3 Bizanrtii, He 0axaiu KOpPHCTYBaTHCS B OCOOMCTHUX 1 MAaiHOBHX BiJHOCHHAX
MICIIEBUMH 3BHYASMH, HaIAl0UH TIEPEBATY CBOIM 3BHYHKMM JI0 BXKHUTKY HOpMaM [2, ¢. 28].

Mu migrpumyemo aymxy C. JI. Pycy B ToMy, 1o TOJNIOBHA MPUYHMHA PEIENIii mosrae y norpedax
CYCIUIBHOTO JKUTTS 1 HE3aJJ0BUTbHOMY CTaHOBHIIII HAIlIOHAIBHOTO Tpasa [3, c. 16].

Sx copaBemmBo KoucTtaTyioth 1. SI. Tepmiok Ta J[. 3ab3amiok, penemnifis (3armo3MyeHHsN)
BI3aHTIHCHKOr0 TpaBa TicHs NPUHHATTS Pyccro XpHCTHSHCTBA Maia 3HAYHWH BIUIMB Ha (OpPMYyBaHHS
npaBoBoi cuctemMu Kuepo-Pycbkoi nepxaBu. PenentoBane BizaHTiHCbKe NMpaBo MOrMHOMIIO 1 30araTuiio
HalliOHAJIbHE JIaBHHOYKPAiHChKE NPAaBO HOBUMH IOPUAWYHUMHU TIOHATTSAMH 1 JIAJIO TIOIITOBX PO3BHTKY
BITYM3HSIHOMY 3aKOHOJABCTBY KHsDKOI 100M [4, ¢. 45].

JaBHbOpYyChKa JepkaBa po3nodalia HE TaK CTBOPEHHS, SK (OPMYBaHHS HApOJHOTO NpaBa, sKe
OTPUMAJIO HaJICKHE BU3HAHHS y HOBOCTBOPCHIM Ha BI3aHTIMCHKIM OCHOBI LlepkBi, OCKUIbKM 3ammo3udeHi
KaHOHIYHI HOPMH MiIJ[ABAIACS] MOPAJIbHO-3BHYAEBOMY OIpAIlfoBaHHIO [5, c. 48].

BaxmBUM JpKEpenoM po3BUTKY JaBHBOPYCHKOTO IMpaBa Oyia perenilis TpenbKoro mpaea Ha Pyci.
XpucrusHcbKa paBociaBHa 1epkBa KuiBcbkoi Pyci mana TicHi 38’ s13ku 3 KoHcTaHTHHOMONEM.

KuiBcbka MUTPOIOINIS MOCiAana 0coOMuBe Miclle y CTPYKTypl Bi3aHTiliChKOI LIEPKBH, OCKUIBKU 3a
po3mipamMu mepeBakaja maTpiapxar i Jisuia Ha TepUTOpil OKpeMmoi Benukoi aepxasu [4, c. 29]. Buepiue
mutponoiis “Pocii” (un KueBa-Pocii) HazuBaeThcs B aBOX penakimisx Crucky enuckomiii Koncran-
THHOIOJIBCHKOI EPKBH, CKiIaaeHoro B Kinmi X cr. (Nel0. p. 333: 57, 681; p. 335.(59), 701) [6, c. 248].

LlinkoM mpupomHO, M0 30iPHUKK T'PEIbKOro [EPKOBHOIO MpaBa IMEPEHOCHIIMCS B 3eMil YKpaiHu-
Pyci. Cepen aux — “Homokanon”, “ Exiora” i “[Ipoxupon”.

KBiHTeceHIi€l0 1IEPKOBHO-IOPUANYHOI JYMKH IpaBoOCiaBHOro cBity € HomokaHOH — 3BefeHHS
3aKoHOMOJOKeHb ['penbkoi llepkBu, Bimomimie Ha Pyci minm Ha3Boro Kopmua kHura. Ajsie MOIIUPEHHS
“HomMokaHOHIB” 1 CBITChKMX 30IpHMKIB Bi3aHTichkOro mpapa “ Exmoru” Ta “I[Ipoxupony” BimOysocs JuIie
micist npuitHaTTs [IpoctopoBoi penakii “Pycbkoi npaBan” (Ha mouatky XIII cr.). Pemenmis mam’ stok
1HO3EMHOT0 IMOXOJDKEHHS y IIed IepioJi He MPUIIMHHUIIA PO3BUTKY PYCHKOTO IpaBa, a 30aratuia Horo
HOBUMH TPABOBHMH MOHATTAMH Ta HOpMamu [7, c. 37].

HeoOxiiHO 3BEpHYTH yBary Ha Te, IO PEIeNIlis Bi3aHTIHCHKOro MpaBa He SABJsUIa COO0K MPOCTOl
KOMITUIALT, a Oyna mepepoOKOI0 TPElBKOro MpaBa 3 ypaxyBaHHSM YKPaiHCHKMX 3BHYAIB 1 TpaaWIlii.
3okpema, KwuiBchkuii HOMOKaHOH MICTUTH ONHMC JyXOBHOI Ta IIEPKOBHOI MPAKTUKHA TOTOYACHOI
yKpaiHcekoi Llepksu.

OnHi 30IpHUKH Bi3aHTIHCHKOro NpaBa Habupaiu B Pyci unaHOCTI O€3 3MiH, iHIIN OyJIM MPUCTOCOBAHI JI0
MICLIEBMX 3BHYaiB a00 JK IOMITHO BIUIMBAJM HAa HOPMM 3BHYAEBOrO IMpaBa. SIK CHpaBEIIMBO 3ayBaxye
P. Jloctmap, maBHBOpyChbKe MpaBo 3aBaskd 3akoHy CymHomy JjrogoM Oyiio moB's3aHo 3 Exmororo. Brms
UBUTLHO-TIPAaBOBUX TONoKeHb Exnorm Ha Pyckky IlpaBmy OyB ocrocepixoBaHuii i 3iificHIOBaBCS 32
nocepeaHuIITBoM 3akony CyaHOro, yKiaaadi IKOro Maju 3a 3pas3ok s barateox crareii Exmory [8, ¢. 10].

36ipuuk “Eknora” Oye yknagenuit y Bizantii y VIII cr. ta cknagascs 3 18 crareit. Jlo “Exmorn”,
KpiM [IEPKOBHUX MPABHJII, BXOJIWIH 1 CBITCHKI 3aKOHHU, 30KpeMa, HOPMH IIUBUILHOTO Bi3aHTIHCHKOTO MpaBa,
SIKI CTOCYIOThCS IIPaBa CIaJKOBOrO, OIKH, 3aI0BITIB, HOPMH KPUMIHAJIBHOTO ITpaBa.
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“TIpoxupon” (Iligpyunuit 3axoH) po3podieHuit y 879 poili sk KepiBHHUIITBO ISl CY/AiB. 3a CBOIM
3MicTOM BiH OyB momibHuit 10 “Exmorn” Ta cknanascs 3 40 po3nini. [Ipu 1ipomy, He Oyayun odiniitHuM
3BOJIOM 3aKOHIB, OyB 00OB’ I3KOBUM JI0 BUKOHAHHSI B Cy/I0Bi mTpakTHill. OHOBJICHE Ta JOMOBHEHE BUIAHHS
[Ipoxupony Binome six Enanarora.

Jnst mocmipKeHHST HOTapiaTy BaKiIMBe 3HaueHHs MatoTh Hopmu TutymiB V, VI Exnoru, mo
permaMeHTyBaId TIOPSIOK BUMHEHHS 3aIlOBITY Ta MOJII CHAIIMHU Yy pa3i BiJICYTHOCTI 3amoBity. Y crarTi 1
TUTYay V TpaBoOBOro 30ipHMKA BCTaHOBJCHO, IO HE MAalOTh IIpaBa CKJIAJaTH 3allOBIT: 0COOM, sKi
BHACIIJIOK SIKOICh XBOPOOU 3HAXOAATHCS HE B CBOEMY PO3YyMi; HEMOBHOIITHI, TOOTO 0COOM YOJIOBIYOi cTaTi
y Billi MeHIe 15 pokis, 1 xiHOYOro — y Billi MeHie 13 pokiB; O0XKEBUIbHI; Ti, 110 3HAXOAATHCS B MOJIOHI, 1
MiZBNAaHI, 10 HE MAlOTh IpaBa 3aloBiTy MaiiHa, NEpeAaHoro iM OaThbKaMH SK MpPHJIAHE, BUHSATOK
CTaHOBUTh iX HaOyTe MaitHO. OTKe, 3aKpIIUIIOEThCS  MPHHIMI CBOOOIM BLIBHOIO 3aIlOBiAaIbHOIO
PO3IOPSKEHHS HAJISKHUM 3aIoBifjauy MaifHOM.

IcuyBanu nmuchbMoBa Ta ycHa (opma 3aroBity. [IMceMOBH 3aMoBIT CKIIaaBcs y MPUCYTHOCTI CEMH
TIIHUX JIOBIPY CBIJKIB, MOKIMKAHUX JUTS Ii€T METH Ta MIiAMUCYBaBCs SK 3allOBilayeM, Tak 1 CBIAKAMH 3
NPUKIIAJICHHSAM MeYaTku (IOKJIaNalTh ApyKY). Takok 3amoBigady HaJaHO MPAaBO HE MOKAa3yBaTH CBIIKaM
3MICTY CBOT'O PO3MOPSIKEHHS, TOOTO 3aKPIILIIOBAIIUCS 3aCai CKIIAJaHHsI CEKPETHOTO 3aIlOBITY.

Omxe, norivHuM Ta mochinoBauM € BucHOBOK O. I. Hemina mpo Tte, mo 3a Exioroto 3amosit
CKJIaJlaBCsl y MHUCBMOBIN (opmi, Xoua JOMycKajacs i yCHa, Ta MiIIUCYBaBCs 3alloBilayeM 1 CBiIKaMu 3
MpUKIAJCHHAM TMe4aTok. s cKiagaHHs 3amoBITY 3ampollyBaBcsi HOMHK — THcCelb, (axiBelb i3
CKJIaJIaHHS JIOKYMEHTIB, a00 JII0InHa, sKa Bosnoie rpamotoro [9, c. 106-107].

Mu ninrpumyemo nymky JI. B. €dimenka, mo BcraHoBneHHs1 Exiiororo nucsMoBoi popMu 3aroBity
Ta JOTPUMAHHS BCTaHOBIICHUX Mpolenyp Horo odopmieHHs Oyno 4eproBUM KpPOKOM A0 (OpMYBaHHS
nepeayMOB HOTapiaibHOI (popMH 111010 TOKYMEHTyBaHHs ropuanunux ¢dakris [10, c. 19].

Jnst mocimipKeHHs] HoTapiaTy TaKoX Ba)KITMBE 3Ha4YeHHs MaroTh Hopmu TuTyiy [V Exioru “IIpo mpocti
JapyBaHHS" , TOOTO TaKi, 3a SKUX BXKE HEraliHO 3/IHCHIOETHCS KOPUCTYBAHHS MaiHOM 1 BJIACHICTh Ha HHOrO a0
TUTHKY BJIACHICTH HA HHOTO, 200 MO TaKi JIapH, sIKi 3aJIHIIIEH TICIIs YHEICh CMEPTI, 1 PO MPUYHHH, 32 SIKUMH TaKi
Jlapyl TIOBUHH1 OyTH ITOBEPHYTI" , 1110 PETIaMEHTYBAIH TTOPSIOK JIapyBaHHS MaifHa.

IcHyBanmu mucbMoBa Ta ycHa ()OpMH JapyBaHHS. 3a MHUCHMOBHM JIOTOBOPOM JapYyBaJIbHUK MIr
PO3MOpSAUTUCS PO aap ado MmojapyBaTH MaiHO 3a CBOIM MIANMHUCOM B NMPHUCYTHOCTI TPhOX ab0 I SITH
CBIJIKIB, MOKJIMKAHKUX JUIs i€l Metn. Clij 3ayBakKMTH, 110 TUCHbMOBUN JOTOBIp 3MiHCHIOBABCS JIMIIE Bix
MOBHOJMITHBOT 0c00H (25-1TiTHBOT).

3 OpUHHATTAM XPUCTHSHCTBA BCTAHOBWJIMCH HOBI NPUHIMIKM CciMeHHOro mpaBa. Tomy Iyxe
BaxxymBe 3HaueHHs Manu Hopmu TuTymiB I, III Exmorm “IIpo yknageHHs numo0y MK XpUCTHSIHAMHA™ Ta
“Ilpo 3anmcanmii, aje He MepeJaHnii rmocar i mpo 3aKOHHE MpuaHe”, nepeadadand MOKIUBICTh YCHOT Y1
MUCHbMOBOI (hopMH NITI00Y Ta IHIKMX BHJIB MTUCHMOBHX A0roBopiB. 1LImo6 ykiamaBcs B MUCbMOBIH Gopmi
3a HasBHOCTI MMHChMOBOTO JIOTOBOPY MPO MOcar B MPUCYTHOCTI TPHOX TiIHUX JOBIpH CBiKiB. ToOTO Mix
HUMHU Ma€ OyTH YKJIaJIeHO TPH JOTOBOPH: JBa 3yCTPIiuHI 1 PIBHOCHJIBHI 1100 MPHIAHOIO 1 € OJUH Bif
YOJIOBIKA HAa KOPHUCTH JPYKHHH.

3aB/sSKY IPAaBOBHM OCOOJIMBOCTSIM Ta XpUCTUSHChKOMY 3MicTy Exiora crana, mopsin 3 [Ipoxuponom
Jlesa VI, mnaiimepmmM 00 €KTOM TIpaBOBOI pelenili Bi3aHTIHCHKOrO 3aKOHOAABCTBA y KpaiHax
XPUCTUSHCHKOTO CBITY. IIpo akTyalbHICTh Bi3aHTIHCHKOTro mpaBa Ha movyatky XIX cr. B YkpaiHi CBiTIHTH
3allydyeHHS OPUAMYHO-TEXHIYHUX MiaAxofiB Exiorn mnpu cucremaTu3sallii HOPM IHUTFOOHO-CIMEHHHUX
MPaBOBITHOCUH Y BiJJOMiil maM’ ATIIi YKpaiHChbKOT'O MpaBa, M0 3' SBUBCS YK€ MICIs 3HUIIEHHS [ eTbMaHaTy,
T00TO y “30ipHHKY Manopociiicbkux mpas 1807 p.” [11].

Takox BaKJIHMBOIO IMaM’ SITKOIO TpaBa ModaTky X cT. € “Kuura enapxa”, B sIKiii BUKJIAJEHI HOPMH,
10 BH3HAYAIM OpraHi3ailito, )KUTTS 1 TOOYT Bi3aHTIHCHKUX KOPIOpaIliii TOPTOBIIB 1 peMicHUKIB. “ KHura
emapxa” He sBIIsiE COOOI0 3aKiHYEHy TpaIio, a mepii Tpu mnaparpadu craTyry Ipo HOTapiyciB €
BiaTBOpeHHsIM HoBeiau Jlesa VI. Mu miaTpumMyeMo IyMKy THUX aBTOpIB, SKi BBaKalOTh, IO I[IHHICTb
“Kauru emapxa” momnsirac B 300pak€HHI BHYTPIIIHBOT'O JKUTTA II€XY, OCOONHMBO IieXy HOTapiyciB —
TaOyIsPIiB.
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Bumoru 10 TaOyiispist BCTaHOBJIEHI B naparpadi IpyromMy po3ily MepIioro, a caMme: ToH, XTo Oaxae
OyTH oOpaHMM, TIOBUHEH TBEPJIO 3HATH COPOK TUTYJIIB 3aKOHY EHXipimioH i miictiecar kHur Bacuimk,
MPOUTH KypC CHIUKJIONEAMYHOI OCBITH, II00 HE pOOMTH MOMMJIOK MPH CKJIaJaHHI JOKYMEHTA 1 11100 He
JIONTYCKaTH TIPY MPOTOJIONICHH] IPOMOB HENMPUIHATHX BUpa3iB. BiH moBuHEH OyTH B JOBOII 3pijloMy Billi,
11100 OyTH PO3BUHEHUM i PO3YMOBO, 1 Pi3udHO. Y MPUCYTHOCTI 3araibHUX 300piB [TaOynspiiB] MOBUHEH
0ohOpPMHUTH BJIACHOPYY JOKYMEHT [i3 3000B'st3aHHSAM| HE IONYCKATH Yy CBOIM isUIBHOCTI HIiYOro
MPOTHU3aKOHHOTO, B iHIIOMY BHIIQJIKY BiH Oye mo30aBiieHui TIocau.

BucHoBku. OTxe, BIATOJOCKH BI3aHTIHCHKMX HOPM CIIOCTEPITralOThes W y Cyd4aCHOMY LHUBUILHOMY
Ta HOTapiajdpHOMY TpaBi. Tak, Hopmu 30ipHuKa Exnora, penentoBani npaBHukamu KuiBcbkoi Pyci moso
MOPAAKY CKJIaJaHHsS MUChbMOBUX JIOTOBOPIB, 3alOBITIB, OyJW HE JIMINE MEPEIyMOBAMU HOTapiaibHOIO
MOCBITYCHHSI IOTOBOPIB Ta 3aITOBITIB, ajie i 3aKJIajM MiJBAJIMHUA HOTaPiaJbHOIO MPOIIECy 1X MOCBITUCHHS.
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