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COMATUYHI ITPABA B CMCTEMI ITPAB JIITOOVIHU:
I[TPABO BJIACHOCTI HA CBO€ TUIO

AHOTALIA. MeTOT0 CTaTTi € BUBUYEHHS COMATHYHUX IIPaB JIIOJWHHU KPi3b IPU3MY IIpaBa
BJIACHOCTI Ha T1JI0 JIIOAUHUA.

Y craTTi JOCIiIKeHO COMAaTUYHI IIpaBa JIIOAUHU Kpi3b HPHU3MY BJIACHOCTI JIIOAUHU
Ha CBO€ TiJ0. 3a3HAY€HO, IO CyYacHI KyJIbTYypPHI T€HAEHIIi BefyTh [0 CYTTEBOI 3MIHU
CYCIITIBHOI cHCTeMH IiHHOCTel. Te, 1110 pyiHY€ CYCIiIbCTBO, He Ma€ IpaBa Oy TH 3aKOHO-
[aBYO 3aKPIIIEHUM. AKe TPafHIiiHa CiM sI, COLIAIIbHUI IHCTUTYT CiM'1 € HaHIepIIuM
yHmameHTOM 6YIB-SIKOrO CYCHINIBCTBA, 30KPEMa IPOMAJISTHCHKOTO. A 3akoHOmaBYa (ik-
camis meskuxX ‘COMATUYIHMX MpaB” JIONMHU IIPU3BeJe SIKIIO He 0 3arubesi iHCTUTYTY
CiM’i, TpaIUIIAHUX CIMEMHUX BITHOCHH, TO IIIOHAMMEHIIIe 0 1X Aerpanaiii. B ymoBax me-
MorpaditHOi Ipo6IIeMH I1e 3aTPOKY€ SHUIIEHHSIM BCbOTO CYCIIIIbCTBA, CAMOT IepIKaBH SIK
TaKoi. SIKIII0 BU3HATH, 1110 KUTTS Oe3ILiHHe, TO Ile He MOJKHA 3aCTOCYBATH JI0 JIIOCHKOTO
Tizla. 3aKOHOMIaBYi AKTH MiAATBEPIKYIOTh, 1110 CYCIUIBCTBO BXKe JaBHO CTAJIO IPU3HAYATH
LIIHY 3a TLTO0 1 fforo opranu. Lls mpaxkTuka, Ha JKajb, TPUBAE 1 CbOTOMIHI, KO CyIH 1 CTpa-
XOBI KOMITaHil BUMaraloTh KOMIIEHCALIIIO 32 BTPATy PYKH, HOTH, OKa. OfHaK (PaKTUIHO L5
IiHa 30BCiM He € MIHO Tijla a60 MOT0 OpTaHy, Iie JHIlle IiaTa abo KOMIIeHCallis, 1110 1a€
MOJKJIUBICTB KePTBI JKUTH 1 JIIKYBAaTHCS TAa YACTKOBO IIOKApaTH IpaBonopyrHuka. Cydac-
He KpUMIHaJIbHE IIPAaBO 3aXUINAE TUIECHY HEMIOTOPKAHHICTD 3 IOIIOMOTOIO ITOKApaHHS
TOTO, XTO 3aBAae mronu. CiMerltHe MPaBo 3aXHIIA€ MIHHICTD Pi3UIHOI 6e3meku i 61aromno-
Jyds1, 3a6€3MeTyI0Un THX, XTO MIKIYEThCSI PO AiTel, BciM HeobximHuM. TpynoBe mpaso
3axHIlla€ aBTOHOMIIO i 1OOPOOYT JIOAMHU Yepe3 BCTAHOBJIEHHS JOIYCTUMOI KUIBKOCTI
po60YnX TOANH, @ TAKOXK IIPABUJI GE3IIeKH I OXOPOHU HOT0 3[0POB’sL.

HarosoreHo, 1110 y NUTaHHSX IIpaBa BJIACHOCTI HA TIIO0 1 HOTO YaCTUHU BApPTO 3BEP-
TaTHCS OO LIHHOCTEH, sIKi He 0OMEKYIOThCS JIMIIIe PHHKOBUMH iHTepecamu. LliHHOCTI
MaIOTh IIUPOKHUH CIEKTP: Bifl CBSIIEHHOCTI JIOACHKOrO Tija 1 0 MOBAru 4O HAIIUX Ipef-
KiB, a TaKOK Oa’KaHHS CITY’KUTH CYCIIUTBCTBY. BilacHICTE Ha JIOfChKi 6iooriuHi MaTepia-
JIU Ta KOHTPOJIb HaJl HUMH MICTHTH Y 001 6e31id He3piBHSIHHUX MDK CO00I0 IIHHOCTEN
y Me)Kax Haloro po3yMiHHs. OHI€IO 3 TAKUX YHIKaJbHUX HIHHOCTEH € JTIOIChKA TIHICTE.
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3po6i1eHO BUCHOBOK, 1110 T1JIO HE € TIEBHUM CTATMYHUM CTaHOM, HOTO CJTifl pO3TIISIIaTH
SIK TIOCTIFTHO MIHJIMBUI CKJIAHU OpraHi3M. B3a€MO3B’ 130K HAIIIOTO Tijla 3 IHIIIUMU Tisla-
MU 1 CBITOM HaBKOJIO HAaC € IPUPOJHUM i IIFICHO HEOOXITHIM ISl HAIIIOTO XKUTTS. Y CBITIII
[UX MIPKYBaHb COMAaTHYHI IIPaBa JIIOANHY, OB SI3aHI 3 MOMUIUBICTIO PO3IIOPSIKATIICS
CBOIM TLJIOM — 3AIHICHIOBATH ¥OT0 “MofiepHisarioo”, “pecraBpario”’, “GpyHraMeHTAIbHY
PEKOHCTPYKIIiF0”, 3MIHIOBATH (DYHKITIOHAIbHI MOKIIMBOCTI OPTaHI3MY, IPOBOIUTH 3MIiHY
CTaTi, TPAHCIUIAHTALIIIO OPTaHiB, — MOXYTb OYTH PO3IIiHEHI 5K BimoOpa)KeHHsI HOpMalb-
HOro 0OMIHY i B3a€EMO3aJISKHOCTI HAIIIMX TiT 3 IHIIMMHY TiTaMH 1 HAaBKOJIUIIIHIM CBITOM.
OTOK, MOKJTUBICTH PO3IMOPSIKATUACS CBOIM TIJIOM — I1e HajlaHa 0c061 Mipa MO>KJTUBOI I10-
BEJIHKH, IO MOJIATa€ B MOSKJIMBOCTI CAMOBH3HAaYeHHS Ta camopearisdarii. OgHak mepepa-
XOBaHI fii 3 TUIOM MAfOTh 3IIMCHIOBATHCS TUIBKM B MeKaxX 3aKOHY, 3aBIAHHS SIKOTO 3BO-
IOUTHCS IO 3aXUCTYy COMATUIHUX MPaB TIOTUHE. To6TO caM (DakT po3mOPSIIKEeHHS CBOIM
TUTOM Ma€ OyTH IPABOMIPHUM Y KOHTEKCTI IOBEIIHKA JIIOIMHH.

Kitto4oBI CioBA: IIpaBa JIIOAMHY; COMAaTUYHI ITpaBa; IpaBo Ha CBOE TiJI0; 610I0pHCIIPY-
TeHITisT; HOpMU IIpaBa; IMOBEiHKa; MEIUINHA; JIIO/ICbKA T1THICTD.

B yci wacu HOpMHU IIpaBa IOCTIMHO 3aXMIAIN JIOACbKe TUTO. [Ipukianis
bOMY TOCHUTb H6araTo. OnHuM i3 HUX € “Pycbka [IpaBma” — konmekc mpasa ero-
xu KuiBcbkoi fiepskaBu i nepiony deomanbHOl po3apo6ieHOCT], 110 MIHIIOB
no Hac y ciruckax XIII-XVII ct.". Tlepuri myxkeperna mpasa 3ragyioTh PO IIpaBa
JIIOJIMHU, 0B 5I3aHI 3 MOKJIMBICTIO PO3MOPSIIKATUCS CBOIM TiioM. [Tpu nipo-
My 3HA4YHY POJIb y IIPAaBOBOMY peryJIIOBaHHI y miil cdepi BimirpaBaB MeTo[
3a00pOH.

CporonHi B YKpaiHi cOMaTHYHI IIpaBa nepeOyBaloOTh Ha IEpBUHHOMY eTalli
CTQHOBJICHHS], IIPAKTHYIHO KO>KEH BUJL IIPaB IIi€l TpyNH noTpedye IiTKOTo mpa-
BOBOTO PETYJIIOBAaHHS a00 BIOCKOHAJEHHS 3aKOHOIABYMX HOPM BiITIOBITHO
OO Cy4YacCHUX IIHHICHUX I€OJIOTIYHUX CHPAMYBaHb 1 IIO3UTUBHOI IPAKTUKU
3apyObkHUX KpaiH. Takox mpo6iema HaiexHOro (opMyBaHHS Ta (QyHK-
IIOHYBaHHS 1HCTUTYTY COMAaTHYHHUX IIPaB 3yMOBJIEHA BIICYTHICTIO YiTKHX
MDKHAapOJHUX CTAaHIAPTIB 1 IPABOBUX €TAJIOHIB IIPABOBOTO PETYIIOBAHHSA Ta
HOBU3HOIO OUIBIIIOCTI BITHOCHH, iX CKJIQJHICTIO Ta MDKKOMIIEMEHTAPHUM
MMOETHAHHSIM HHU3KHM HAayKOBHUX HANPsMiB: iHPOpMaTUKH, MeTUINHH, 610510~
rii, 300JI0Tii, TeHEeTHKH, IH)KeHepii, coIioorii, MaTeMaTHKu, dinocodii, pei-
rii Tomo>.

METOIO JOCIIPKEHHA € BUBUEHHSI COMAaTUYHUX IIpaB JIOOUHU KPi3b IIPU3-
My IIpaBa BJIACHOCTI Ha TUIO JIIOJUHMU.

Y cydacHiil IOpUIUYHIN JTiTepaTypi Mifi COMATUIHUMU (TIJIECHUMU) TIpa-
BaMH PO3YMIIOTb BU3HAHY CYCHUIBCTBOM 1 /IepKaBOIO MOKJIUBICTb I€BHOI
MIOBE/IIHKY, 1110 BUPA)KAETHCSI B IOBHOBAKEHHSX 100 PO3NOPSI’KEHHS JIIO-
IWHOIO cBOIM TUTOM. TO6TO IIe COMaTUIHI BUMOTH, IIJ0 OTPUMAJIM BU3HAHHS

! Anatouniit Kopmud, Icmopist Buerv npo depxaBy i npabo (4-te un, Anepra 2015) 44.
2 IOpiit Typstcpkuit, ‘CoMaTHYHI [IpaBa JIIOAUHA B CydYacHI TOKTPHHI KOHCTUTYIIOHAJI3MY: TEOPETHKO-

[paBoOBe IOCIPKeHHs (aBTOped IUC I-pa I0puz Hayk, 2020) 2.
109 @KPAIHVI
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CYCIIIJIBCTBA 1 MpaBOBe 3aKpillIeHHs’. TaKo)K iX BUSHAYAIOTh SIK IPYIY HOBIT-
HIX [TPaB YeTBEPTOTO IMOKOJIIHHS, 110 OB s13aHi 3 TUIECHICTIO JTIOANHH Ta I10-
JIATAIOTh Y MOMJIMBOCTI peasi3aliii aBTOHOMHOI BOJII IIIOJ0 1i IIJTICHOTO TiJa,
[IeBHOTO OpraHy (OpraHiB) Yu TKAaHUH Ta 610JIOTIYHUX KOMIIOHEHTIB, SIKI BKe
BiIMe)KOBaHI BiJl Tijla, @ TAKOXX MOKJIUBOCTI 11070 Moxaudikalii, BIOCKOHa-
JIeHHsI, BUNO03MiHU CBOE€T TitecHOCTI*. OKpiM TOTO, € ¥ 1HIIII IiKaBi MiAXOIU 10
PO3YMIHHS COMaTHYHHUX IIPAB JIIOUHA".

[ToxosiHHS COMaTHYHUX IIPAB JIIOJUHH SIBJISIE COO0I0 EAMHY CUCTEMY IIPaB,
110 MAaIOTh HU3KY KOHIIENTYaJbHUX BIIMIHHOCTEN Bifl IHIINUX KaTeropii mpas.
30KpemMa, DOCIIIHUKHA HaTOJIOIIYIOTh, 110 IPUPO/ia COMATUYHUX IIPAB BKpai
CBOEpIHA: TYT JIIOJMHA HE TUIBKH IIPETEHIYE HA PaJUKaIbHy 3MiHY IIepBUH-
HOI TUIeCHOI LUIICHOCTI, @ I BUCYBa€ IIeBHI BUMOTU CycHiIbcTBY. CBOEpin-
HU 1 IpeMeT IIPaBOBUX BUMOT: OY/lydH JIAIIIE YaCTKOBO MaTepiaIbHUM, BIH
BOIHOYAC IPUHUMIIOBO BU3HAYEHWUI II€PCOHAJIBHUMU XapaKTePUCTUKAMHU
IIpaBOBJIACHUKA®.

O. HecrepoBa Buzisisie Taki 03HaKU COMaTHYHUX (OCOOUCTICHUX) TIPaB JIIO-
nuHY: crienu@IiTHU XapakTep 06’ €KTa KUX [PaB — TIJIO JIOAMHT; MOXXJIUBICTD
iX IPaKTUYHOIO 3MI1MICHEHHS 32 JOIIOMOIOIO IOCSATHEHb NIPUPOAHUYUX 1 TeX-
HIYHUX HayK (6i0JIorii, TeHeTUKH, MeAUINHH, (PI3UKH, TEXHIKU TOIIO); He-
BU3HAHHS IUX IIPaB PeJiri€io, MOpaUIio, eTUKO; HEPO3PUBHUN 3B 30K 3
OCHOBHUMU, IepefyciM OCOOMCTUMH IIpaBaMU JIIOAWHH; peajlidalis TaKuX
IIpaB € IPUANYHUMH (PaKTaMH ISl HIINX IIPAaBOBUX BiTHOCUH; BU3HAHHS
Ta peayisalis BifoOpaskaloTh piBeHb 0COOMCTICHO-TIPABOBUX I[IHHOCTEH JIep-
JKaBU 1 CycniurbCcTBa 3arajoM’. To)K BUeHI IepeBayKHO CXOMAATHCS Ha JIyMIT,
III0 OCHOBHA O3HaKa ITi€l TPYIIH IPaB JIIOJUHU — Oe3rocepeiHs OB 3aHICTh
i3 TioM moguHU. [IpaBo JONUHN pO3NOPSIKATUCS CBOIM TiJIOM OXOILTIOE:
1) mpaBo BupinIyBaTU 0COOJIUBOCTI DYHKIIIOHYBaHHS Ta 30BHIIIIHBOTO BU-
pas3y ILUIICHOTO TUTa SIK JIIOJCHKOTO OpraHi3aMy; 2) MpaBO 3[iNCHIOBATH TaKi
mii BIATIOBIIHO O MEBHOTO OpraHa (OpraHiB) YU TKaHWH; 3) MPaBO JIOIUHU
PO3MOPSIIKATUACSA TUMU OI0JIOTIYHIMEU KOMIIOHEHTaMH, SIKi BJKe BiTMe)KOBaHI1
Bif ii Tina, IK-0T yacTuHU TKaHuH, [JHK, kpoB, criepma toro®.

> Acman A6ammnge, Anexcannp Conaies, ‘HoBoe 1okojeHue paBs desoBeka: comMaTudeckue mpasa’ (2009) 1
MOCKOBCKHI KypHaJl MeKAyHapogHoro mnpasa 70.

* Typsicbkuii (H 2) 6.

> Onekcanpp Iluiika, ‘CoMaTH4Hi IpaBa Ta HEPCIEKTHBU PO3BUTKY ix B Ykpaimi' (2011) 59 AxryasnbHi

npobiemu fepskaBu i mpaBa; Cemen CrerieHko, Meduyutckoe npabo (YOpunndeckuit nentp Ilpecc 2004);

Bukrop Campaukos, Cemen Crenerko, ‘O6miie IPHHINIBI IIPABOBOTO PEryIMPOBAHUS TPAHCIUIAHTAIINN

OpraHoB u TKaHeli denoBeka’ (2000) 6 IOpuct; Bukrop Canpaukos, Cemen Crerenko, TIpaBo u Menuiusa:

noxrpuHa uHdpopManuonnoro cormacust’ (2002) 1 Hosast mpaBosast Mbiciib 39; Onbra CrapoBoiitosa, Teso u

3axon (I'YAII 2006).

Bragumup Kpyce, JlndnoctHble (“comMaTndeckue”) IpaBa deoBeka B KOHCTUTYIHOHHOM U (humocodcko-

[IPaBOBOM H3MepPEeHNH: K IocTaHoBKe mpobiaems’ (2000) 10 Tocymapcrso u paso 43.

7 Enena Hecreposa, ‘TloHsATHE U I0PUIMKO-CONUATIbHASL CYIITHOCTh COMAaTHYECKUX IpaB 4enoBeka’ (2011) 7

CoruaIbHO-9KOHOMIYECKHe SIBJICHUS U ITPOIIECChI 224.

¢ TOpiit Typsucpkuit, ‘CoMaTH4HI IIpaBa K HOBITHsI IopunudHa Kareropis’ (2020) 1 ITpaso i cycminberso 114.

@KPAIHVI 110

Www.pravoua.com.ua
EN




COMATHYHI ITPABA B CUCTEMI ITPAB JIFOJWHMU: TTPABO BJIACHOCTI HA CBO€ TIJIO

Y Hayui 3HaYHOTO NoIKpeHHs Habysa Kiaacudikallisi COMaTHYHUX IIPaB,
SIKy po3pobuB ydyenuit M. JIaBpuK: IpaBo Ha CMepTh; IIpaBa JIOAUHH II0I0
il OpraHiB i TKaHMH; CEKCyasbHi IpaBa JIOJUHU (MOXJIUBICTD IIYKATH, OT-
pUMYyBaTH 1 epenaBaTu iHPOPMAIIiIO, III0 CTOCYETHCS CEKCYaTbHOCTI; IPaBO
Ha JIeraji3alfiio MpoCTUTYIil; 060poT mopHorpadivyHOi IPOAYKIIii Ta IpaBo-
Be PerylIioBaHHS CTAaHOBUIIA CEKCYaJbHUX MEHIIINH); PeIPONYKTHBHI ITpaBa
JIOAVHY (IIO3UTUBHOTO XapaKTepy: IITyYHe 3aIUTiTHEHHS; HETaTUBHOTO Xa-
paxTepy: abopT, CTepIIIi3alis, KOHTPAIEIIis); IIPaBO Ha 3MIiHY CTaTi; IPaBoO
Ha KJIOHYBaHHS BCbOT'O OPTaHI3MY UM OKPEMHX OpPTaHiB; IIPaBO HA B)KUBAHHS
HapKOTHKIB 1 ICUXOTPOITHIX PEYOBHH".

Y Haymi CKJIaJIOCST HEOJHO3HAYHE CTABJIEHHS /10 IHCTUTYTY COMAaTHYHHUX
IpaB JIIOJUHU. 3 OTHOTrO OOKy, 6ioJIOTisl 1 MeMIIMHA, [0 CTPIMKO PO3BU-
BAIOThCS, JIUKTYIOTh HEOOXITHICTH SIKICHOTO IPAaBOBOTO PETYJIIOBAHHS Mi€l
cdepu. [leski i3 3a3HaUeHUX MPaB ICHYIOTh He TUIBKU B HAYKOBIN NOKTPUHI,
a ¥ 3aKpilieHl Ha 3aKOHOJABUYOMY PiBHI B OKpeMHUX JiepKaBax. Tak, Hanpu-
KJIaJl, aKTUBHA eBTaHa3isd JierasisdosaHa B Higepianpax, [lIBefinapii, bensrii,
JIrokceM6yp3i, okpemux mitatax CIIA, fAnonii, ITiBnennii Kopei, a macuBHa —
y Himewunni, Mexkcumi, [IBenii, [anaii". Tak, HOBiTHI 6ioMeIUYHI TeXHOJIOTI]
11036aBUIIN JIIOACTBO 6araThox cepiio3HuX Hemyr. OmHaK MMOpsiy i3 HaTaHHAM
BEJINUE3HUX ITO3UTUBHUX MOKJIMBOCTEN HOBI HAyKOBI [IOCSATHEHHS CTaJIU
IKEpeJIoM 1 IIeBHUX TPYAHOIIIB. MOKINBICTP HEOOMEKEHOTO BTPYYaHHS B
JIIOJCBKY IPUPOAY 3yMOBUJIA BUHUKHEHHS CEPHO3HUX eTHYHUX 1 IIPAaBOBUX
npo6sem. [Tpu nbomy 6araTo 3 HUX He MAIOTh OTHO3HAYHOTO PiIlIeHHS], € ITPe-
MeTOM HayKOBHX cynepedok''. 30kpeMa, yKe TaBHO BUMAraloTh IOPUIUIHOTO
BUPIIIIeHHsI TUTAHHS, IIOB sI3aH1 3 BU3HAYEHHSIM IOYAaTKY JIIOJCHKOTO SKUATTS
1 HOTO KiHIIS, 3 JOPUAUIHUM CTaTyCOM KOMAaTO3HHUX XBOPHX, JIIOJCHKOTO €M-
OpioHa, 3 JOIYCTUMICTIO BTPYYaHHS B TeHETUIHI XapaKTePUCTUKY JIIOUHA .
3 mpyroro 60Ky, pO3IJISIHYTa KaTeropisi IIpas, sSIK HATrOJIOIIYIOTh BYEHI, HABPSI/
9u MO)Ke OyTH po3MillleHa B TPafiuIiiHil Kiiacudikarii mpas i ceobon .

[TpaBo sIK cucTemMa HOPM, 3aKpiIUIEHUX Y 3aKOHONABCTBI, Mae obepiratu
CYCHIZIBCTBO Bif pyHHYBaHHS MOro 6araToBiKOoBHX OCHOB. Hampuxian, mpa-
BOBUI [I03BUI OHOCTATEBI CiIM'1T MaTH OUTHHY O3HAYa€ MOPYILIEHHS IIpaBa
OUTUHH Ha PI3HOCTaTeBUX OATHKIB, sIKE € OCHOBOIO i TAPMOHITHOTO PO3BUT-
ky'. ToBopsTam mpo IiIHHICHUI 3MICT IIpaBa, 3ayBAXKMMO, III0 CY9JacHI KyJb-
TypHI T€HIEHIII BelyTh 10 CYyTTEBOI 3MIHM CYCIIIJIbHOI CHCT€MHU IIHHOCTEMN.

9
10

Makcum JlaBpuk, ‘K reopun comarndeckux mpas denoseka’ (2005) 3 Cubupckuii opuanIecKuii BECTHUK 24.
Bymena Cibinma, Mapist Menmky, 1Omis ITanina, ‘TIpaBoBa mpupopa Ta 3MICT IpaB JIIOAUHHA 9€TBEPTOTO
OKOMIHHS y cdepi oxopoHu 310poB’st (2019) 55 1 HaykoBuil BiCHHUK YXKTOPOICHKOTO HAI[iOHATBHOTO
yuiBepcutery Cep “ITpaBo” 111.

Cemen Crerenxo, ‘TIpaBoBast pernaMeHTaIMsI Iepecaiok opraHos u TKaHeit B Poccun XVI-XIX BB.” (1999) 7

IOpucr 21-2.
12 Tam camo.
13 Kpycc (1 6) 43.

Omnbra Posron, ‘[lopyuieHHs ciMeifHMX TpaB TPaHCIE€HIEPHOI OCOOM y KOHTEKCTI JOKTPUHM IpaB JIIOJMHU’

(2016) 5 Eurasian Academic Research Journal.
HIPABO
111 @KPAIHH
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Ha >kasp, 1i 3aximgHi IiHHOCTI i BUMISIOM 3aTaJIbHOMIONCEKUX HaB I3y I0Th-
Cs1 BCbOMY CBITY.

HasuBatu 11i comatuusi BuMoru “mipaBamu’ abo “cBob6omamu’ HEBUIIPAB-
naso. Te, 0 py#HYE CYCIUIBCTBO, HE Ma€ ITpaBa OyTH 3aKOHOJABYO 3aKpill-
JeHUM. AJKe TpaguliiiHa CiM’sl, COI[IaJIbHUAN IHCTUTYT CIM'i € HalllepInm
¢dbyHIaMeHTOM OyIb-SIKOTO CYCILUIBCTBA, 30KpeMa IPOMAITHCBKOTO. A 3aKO-
HOmaBva (bikcallis came TaKUX ‘COMATUYHUX MPAB’~ JIOAWHU IPU3BEIe SIKIIO
He J10 3aru6ei iIHCTUTYTY CiM 1, TPaIUIIHUX CIMEITHUX BITHOCHH, TO IIIOHAK-
MeHIIIe 10 iX gerpapanii. B ymoBax memorpadiqHoi nmpobieMu 1ie 3arpoxye
3HUIIIEHHSIM BChOTO CYCITIIBCTBA, CAMOI Iep>KaBH SIK TAKOI.

Y 1boMy acrekTi OKpeMoi yBaru notpedye rmpobiema rmpasa BIaCHOCTI Ha
CBOE TJI0. SIKIIIO BU3HATH, 10 SKUTTS Oe3IiHHe, TO Ile He MO)KHA 3aCTOCyBa-
TH 10 JIOACBKOrO Tija. 3aKOHOAABYI aKTH MiTBEPIKYIOTb, 1[0 CYCIUIBCTBO
BJK€ IaBHO CTaJIO IPU3HAYaTH LIHY 3a TUIO 1 fioro opranu. llg npakTuka, Ha
’Kajib, TPUBAE 1 HUHI, KOJIU Cy[U 1 CTPaXxOBl KOMIIaHIi BUMAararoTb KOMIIEHCa-
IIiI0 32 BTPATy PYKH, HOTHU, oKa. OnHaK PaKTUIHO 1151 [IiHA 30BCIM He € I[IHOI0
Tis1a a60 0T0 OpraHy, e JIHIIle IIaTa 800 KOMITEHCAIlis, 110 IA€ MOYKJIUBICTh
JKePTBI )KUTH 1 JIIKYBaTUCS Ta YaCTKOBO IIOKapaTH MpaBomnopyIiHuka. Cydac-
He KpUMiHAaJbHe IPAaBO 3aXUIIA€ TIJIECHY HEJOTOPKAHHICTH 33 IOIIOMOIOIO
[IOKapaHHsI TOTO, XTO 3aBjiae mkonu. CiMeiiHe IpaBo 3aXUIIA€ MIHHICTD (i-
3ugHOI Oe3reku i 61aromnoryads, 3a6e3neIy0dn THX, XTO MIKIYEThCS PO Ii-
Tel, BCiM HeoOximHuM. TpynoBe mpaBo 3axXuIIla€ aBTOHOMIIO i ToOpoOyT Jio-
IVHYU Yepe3 BCTAHOBJIEHHSI JOITYCTUMOI KUIBKOCTI poOOYHX TOIVH, a TAKOXK
IpaBUiI 6e3IeKH 1 OXOPOHU HOT0 310POB s

SlckpaBuM pUKIIagOM IPAaBOBOTO 3aXUCTY JIIOAWHM Ta 11 TUTa € LluBibHUI
Konekc cydacHoi @panii (3i 3MiHaMU ¥ TONIOBHEHHSIMH CTaHOM Ha 1998 p.).
Y HBOMY, 30Kp€eMa, 3a3Ha4Y€HO, 110 JIIOJCbKe TUIO HefoTOpKaHHe. Tak, Haro-
JIOLITY€ThCS, 10 JIIOIChKE TLI0, IOT0 OKpeMI OpraHu 1 BUIy4eHi 3 HbOIO Opra-
HU He MOBUHHI 6yTH 06’ €KTOM IIUBITBHO-TIPaBOBUX yrof (cT. 16). LlimicHicTh
JIFOJICHKOTO Tijla MOKe Oy TH MOpPYIIIeHa JINIIe Y pa3i HeoOXiTHOCTI JTiKapCchKO-
ro BTpy4aHHs. [TonepenHpo 115 boro Mae 6yTH OTpUMaHa 3rofia 3allikaBbiie-
HOi ocobwn, KpiM TUX BUITAIKIB, KOJIU CTaH JIOIUHU He O3BOJIAE I BUCTOBUTHA
CBOIO IyMKY Ha JIiKapcbKe BTpy4aHHs (cT. 16°). HixTo He Mae npaBa 3a3ixaTu
Ha IUIICHICTD JIFOJCHKOI iCTOTH. Bynb-AKa reHHOTEXHOJIOTIYHA NPAKTUKA 13
cesteK1ii yomeit 3a60poHAEThCs. be3 6ynp-aKoro 30UTKy U TOCIIIKEHb Y
cepi 3an06iraHHs i1 JIIKYBaHHS CIIAJIKOBUX 3aXBOPIOBAaHb HE MOKYTh IIPOBO-
IUTHCS TpaHCPOpMallii reHeTUIHO 3aJaHUX ITapaMeTPiB IJIsI JOKOPIHHOI 3Mi-
HU IHAWBIAYaJIbHUX CIIATKOBUX ocobimBocTed monuHu (cT. 16*). 3aBimomo
MQJIOBapTUMU € OYIb-sIKi KOMEPIiiHI YTOAH 3 IPUBOY BUKOPHUCTAHHS JIIOT-
CBKOTO TiJIa, IOTO OpTraHiB i BUPOOJIEHNX Ha IOTO OCHOBI IPORYKTIB (CT. 16%)".

5 @panyysckuii epaxdanckutl kodexc (Hayd pen ]I JlaBpos, mep ¢ ¢panm A JKykosa, I' Ilamkosckas,
FOpunuueckuii neurtp IIpecc 2004).
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Bapro 3ayBakury, 1110, BignosinHo 1o 3akony ®eneparusHoi Pecrry6iikn
HimeuuynHa npo TpaHCILIAHTAIIIIO OPTaHiB, MiJl OPraHOM PO3yMIIOTh KIITHHU
1 TKAHUHHU CKJIATHUX YaCTHUH T1JI, SIKl YTBOPIOIOTh €IHICTH 1 BAKOHYIOTH IT€BHI
dbynkuii. TkaHIHYT — I1e OKpeMi BUIH KIITHHHHUX CHONYK, 3 IKUX CKJIaTa€ThCs
OpraHi3M i sIKi BUKOHYIOTb 3arajapHy QyHKIi0. [Ipukiagamu € cepiie, HUpKa,
IIeJiHKa, IIIKipa, KICTKH, JKOPCTKa 000JI0HKA MO3KY 1 poriBka oka. He HanesxaThb
10 OpraHiB 32 3aKOHOM: KPOB, KICTKOBHUIT MO30K, OpTaHH eMOPIOHIB i 3apOJIKiB,
iXHI TKAHWHH 1 9YaCTHHY, @ TAKOXX T'€HHU, CIIEPMATO30iH 1 SHIeKIITHHH'C.

Ortke, 3aKOHOIABCTBO PI3HUX JEP>KaB Yy MPOILIeCl CBOEI €BOIONIT 3aBXKIN
PO3IISAAAIO JIIOACHKE TUIO 3 aKCIONOTIYHMX No3unii. OnHaK MOHATTS HMOro
IIHHOCTI iHOMI 3BOAATH Mo “Oara” (Tpamuiiis, 1o ime Bix ILtatona) abo iioro
PO3YMIHHS SIK BaPTOCTI, €KOHOMIYHOI IIIHHOCTI (Tpagullis, 10 yTBEPAIIIACS
B KJIACHYHII MOJIITEeKOHOMII). Y cydacHOMY 3apyOi>KHOMY ITPaBO3HABCTBI TO-
YaThCsI IUCKYCIT ITPO TIJIO SIK BIACHICTBH'.

Tino € pisnaHUM 1 TUMIACOBUM BUPA30M YHIKAIbHOI JTIOCHKOI IEPCOHM.
I ToMy Taka BapTiCThb HAIIUX TL1 — 1€ IIPOCTO Te, IIJ0 MU MA€EMO 1 BUKOPUCTO-
BY€EMO [JIs1 IOCSITHEHHSI CBOIX IIUIeil, BOHA He MO)Ke OXOIIMTU OCHOBHI BIIIMIH-
HOCTI MK HAaIlIUM TiJIOM Ta IHITUMH 00’ €KTaMH, SIKi MU BUKOPUCTOBYEMO JIJISI
mocsrHeHHS MeTu. Iaa 6araThbox JI0omei iXHI Tijla Ta IXHI JKATTEBI MTO3MITIT
CWJIBHO TIOB s3aHi. Harrre Tiy10 — 11e He mpoCTO 3aci6 JOCSITHEHHS METH, BOHO
€ HeBIAOUILHOIO YaCTUHOIO I1i€i MeTH. be3 HaImmMX T HAII >KUTTEBI IJIaHU
6ynu 6 HesnilicHeHHi. KpiM TOro, IHIITNM JIOASM HAIII TiJIa MPECTaBIISIIOTh
Te, KUM MH €: Te, III0 BOHU 06adaTh; Te, 110 ieHTudikye Hac. Y IbOMY CeHCI
HAIIIl TTa € He TPOCTO “HAIIMME ; BOHH 9aCTKOBO OXOIUTIOIOTH HAIIY CYT-
HicTB'S,

Hamri Tina 3’MBISIOTBCS 1 pO3BUBAIOTHCSI B KOHTAKTI 3 IHIIUMU TUTAMU.
Ilig 9ac BariTHOCTI IUTM 1 MaTH AUIATH PiAMHY 1 mpoctip. lami micias Hapo-
IKeHHsI TUTUHA 3aJIeKUTD BiJ| TiJIa MaTepi, apke moTpedye xapuyBaHHs. bes
TUTa MaTepi TUIO TUTHHU He BIDKUIO 6. MaTu MOBUHHA BUKOHYBAaTHU BCe Te
HeoOXimHe, Y0ro moTpebye mutuHa. Y JITHHROMY Bill, Yepe3 xBopobu abo
HeNl€3NaTHICTh, TUIO OIHIEI JIONUHU 3HOBY MOJKe 3aJIe)KaTH BiJ TUI 1HIIINX
moneit. Llinmit niara3oH JIOACHKUX 11, SIKI MH BUCOKO OIIIHIOEMO, TOBOPUTD
IIPO B3aEMOIIOB’I3aHICTh HAIIUX TiI. TOMY TiJI0 BapTO pO3IIISIIATH HE IPOCTO
SIK €IUHUH CTaTUYHUN OpPraHi3M: BOHO IIOCTIMHO 3MIHIOETHCS 1 B3aEMOZIE 31
CBITOM HaBKOJIO HAC.

[3 mbOro MOKHa 3pOOUTH BUCHOBOK IIPO Te, IO TUIO HE € MEBHUM CTa-
TUYHUM CTAHOM, HOTO CJIiJl PO3IJSAIATH SIK MOCTIMHO MIHJIMBUM CKIATHUN

16 Gesetz iiber die Spende, Entnahme und Ubertragung von Organen und Geweben (Transplantationsgesetz —
TPG). Ausfertigungsdatum: 05.11.1997 <https://www.gesetze-im-internet.de/tpg/TPG.pdf> (accessed:
23.12.2021).

7" Andrew Bainham, Shelley Day Sclater, Martin Richards, Body Lore and Laws (2011); Dorothy Leder, ‘Whose
Body? What Body?’ (1990) II, III Persons and Their Bodies 43.

18 Leder (n17) 43.
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opraHi3aM. MOXJIMBOCTI HAIIIUX TLT MTOCTIHO 3MIHIOIOTHCSI, OCKUIBKY KIITUHHI
BMUPAIOTh 1 CTBOPIOIOTHCS HOBI. Jlo TOro 4acy, KOJIM JIIOJUHA IOMUPAE, BOHA
crae 6I0JIOTIYHO IHIIIOIO, SIKIIO MOPIBHIOBATU 3 THUM II€PiOOM, KOJIM BOHA
3’siBUITacs Ha CBIiT. Tpeba BBasKaTH, 110 B3aEMO3B SI30K HAIIIOTO Ti/Ia 3 iHIITUMU
TUTaMH 1 CBITOM HaBKOJIO HAC € IPUPOITHUM i IiFICHO HeOOXITHUM ISl HAIIIOTO
KATTA. CyTHICTh HAIIMX TUI IIOCTIAHO 3MIHIOETBCA. Y CBITJII IIUX MIPKYBaHb,
SIK MH BBO)Ka€EMO, COMaTHYIHI IIPaBa JIOINHU, TIOB 513aHi 3 MO>KJIHBICTIO PO3IIO-
PS/DKATHACS CBOIM TUTIOM — 3[IMCHIOBATH HOTO “MofepHisaiifo’, “pecras-
panifo”, “pyHmamMeHTaIbHY PEKOHCTPYKIIO , 3MIHIOBaTH (YHKIIOHAIbHI
MOJKJIMBOCTI OPTraHi3My, IPOBOJUTH 3MiHY CTaTi, TPAHCIUIAHTAIIIIO OPTaHiB, —
MOXYTb OyTH PO3IIiHEeHi K BioOpa)keHHsSI HOPMAJIBHOTO OOMIHY 1 B3aEMo3a-
JIeKHOCTI HAllIMX TiJ 3 IHIIMMU TiJTaMM 1 HaBKOJUIIHIM cBiTOM. [lepecanka
OpraHy BiJ IHIIOI JTIOJUHU — 1€ TUIbKU NPUKJIAZ, MIHJIUBOTO IIPUPOSHOTO Xa-
pakrepy Tina. OTox, Moxaubicme posnopsidxamucst c6oim minom — ye Hadana
0co6i mipa moxauboi noBedinku, wo noasizac 6 moxaubocmi camobusnaueHs
ma camopeanizayii. OMHAK IepepaxoBaHi Oil 3 TUIOM MalOTh 3/11FICHIOBATUCS
TUIBKM B MeKaX 3aKOHY, 3aBIaHHS SIKOTO 3BOAMTBLCS O 3aXUCTY COMATHU-
HUX I1paB JoAuHU. To0TO cam daKT pO3MOPS/KEHHS CBOIM TLlIOM Mae 6yTu
MIPaBOMIPHHUM Y KOHTEKCTI1 IIOBEIHKU JTIOJUHU.

[Ipo6yiema Tila CHOTOMHI TAKOXK 3alIMa€E OCOOJIMBE CTAHOBUIIIE B COIIIO-
JIOTIYHUX 1 KyJIbTYPHUX NOCTiKeHHIX'. [IpoTe BITHOCHHI MK ITPaBOBUMU
1 COIiaJIbHUMU aCIIeKTaMU TijJIa OCi He CTAHOBIJIA TTOMITHOI TPOOJIeMu B Ha-
YKOBi#1 stiTeparypi. Tum gacoM nmpo6irema mpaBOBUX PaMOK TiJIa € JOCUTD 3HA-
YYIIOI0 Ta BIJOMOIO, 110 IPOJUKTOBAHO PO3BUTKOM TAaKOTO HAIPsIMy IOpU-
IUYHOI HAayKH, sIK Oioopucnpynenuis. Tak, Ha nymky C. CTelieHKa, PO3BUTOK
610I0pUCTIPYIeHIII] CTUMYJIIOBABCS 3HAYHOIO MIPOIO 3aBISKH IPOBEICHHIM
HayKOBUX MOCII/I)K€Hb, NPUCBIYCHUX TEOPETUKO-TIPABOBUM 1 TaTy3eBUM
IOPUJUYHUM acCIeKTaM PeryJlOBaHHS: BUHUKHEHHS, CYTHOCTI, HAaIIOBHEHHS
Ta IPUNMHEHHA IpaBa Ha >KUTTS; aHTPOIOJIOTIYHUX XapaKTePUCTUK Cydac-
HOTO IIPaBOflepKaBO3HABCTBA; IO CHKOI MIHOCTI Ta ITpaBa Ha JOCTONHE KUT-
Ts; TPAHCIUJIAHTAalli OpraHiB 1 TKaHWUH JIIOOWHU; KJIOHYBAaHHS, CypOraTHOTO
MaTepPUHCTBA Ta IHIIIUX MAHIMYJISAIIN 13 TEeHETUYHUM MaTepiajoM; eBTaHa3ii
Ta (OPMYIIOBaHHS HAayKOBHX ITIIXOMIB 0 HASIBHOCTI/BIICYTHOCTI IpaBa Ha
CMepTh; 0COOMCTUX HEMaHOBHX IIPaB, 110 3a0e3redyoTh (isutdHe i mcuxo-
JorigHe 6IaronoayYds TIOAUHU TOII0™.

Kpim Toro, muTaHHS PO BIACHICTD TUTAa HEe MOXe OyTH BiTOKpeMJIeHe Bif
Ipo6JIeMH CYBepeHITeTy Ta COIiaabHOI 1 momiTuHOI Teopii. [Ipobrema Tina
3aliMae€ eHTpaIbHe MicIe B Oynb-sIKiil Teopii Biagu i B OyIb-IKOMY Cy9acHO-
My 6adeHHI I'pOMa/ISTHCTBA 1 ITPaB JIIOJUHU.

1 Omena JlamrkoBcbka, ‘TIOKOJIHHS IpaB JIOAMHY SIK comiagbHa (hopMa onocepenkyBaHHs cBobomu’ (2016)
HaykoBuit Bicark Mikaapopgsoro rymatitapHoro yHisepcurery Cep “YOpucnpynenris” 22.

» Cemen CrereHKo, ‘bioopucnpyneHmis: HOHITTS, HpuHINNY, 3HadeHHss (2016) 31 Haykosuit wacoruc HITY
im. M IT JIparomanosa Cep Exonowmixa i mpaso 70.

@KPAIHVI 114

Www.pravoua.com.ua




COMATHYHI ITPABA B CUCTEMI ITPAB JIFOJWHMU: TTPABO BJIACHOCTI HA CBO€ TIJIO

Teopis npaBa 3aBKIOu CTUKAJIACs 3 TPYJHOIIIAMU B pPO3YMIiHHI BCI€T CKiIaf-
HOCTI JIIOZICBKOTO Tis1a. PeBosionist B Mikpo6iosiorii i MO>KJIMBICTD 3aCTOCYBaH-
Hsl JOCSITHEHb TeHHOI 1HKeHepii 110710 TiTa B CYYaCHOMY CYCHIIBCTBI TOAAIN
HOBI1 CKJIQIHOCTI IS IpaBa. Y IMTAHHI IIPO MPaBO Ha TLIO, Ha AYMKY 1HO-
3emHux pocaigHukiB E. Piuapncona i b. Teprepa, BapTo po3pi3HATU TPU MO-
MeHTH: 1) mpaBo Ha i TUTa (TOOTO IMPaBO Ha JIIOJIEN ); 2) MPaBO Ha KYIIiBIIIO,
nponax abo 36epiraHHs YacTUHU TTa (y pasi Imepecajku, ITO>KePTBYBaHHS
9M TpogaxKy opraHiB); 3) mpaBo Ha “gactuukn’ Tin (komu [JHK, remernd-
HHI MaTepiaj, 1110 HaJIEeKUATh JO JIIOJChKOTO BIATBOPEHHSI, HAIIPUKJIA/, SIiIIe-
KJIIITUHY, criepMma)”.

KoMmepriiifiHe BUKOPHCTAaHHSI YacTUH Tina ab0 YaCTUHOK TiJa HOPYIIYE
CepHO3HI €TUYHI Ta NPAaBOBI NUTAHHS, SIKI HUHI HE MAOTh OJHO3HAYHUX
Bupiterb. CTBOPEeHHS JIOACHKUX eMOpPIOHIB y mpo6ipii Ta ix 30epiraHHs B
KJIiHIKaX 3pOOWIIO JIATEHTHI JIIOICHKI TiJIa TOTEHIINHO JOCTYTHUMU JIJISL €KC-
HepUMEHTYBaHHS I IOKYKH. Taki TeXHOJIOTT9HI po3poOKu KiHIst XX CT. 3My-
cuiy 6arato Jep)kaB BCEpUO3 3ayMaTHCS PO HEOOXiMHICTh iX IPaBOBOTO
peryioBaHHS, 1100 3aXUCTUTHU JIIOJChKE SKUTTS, 110 3apOKY€ETHCS, Bif TeX-
HoJIoTiYHOI Hebe3neku. Yu € “nepeneMOpioH” TUIOM — CHipHe MUTAHHS, IIPO-
Te BCTAHOBUTHU M1 Or0 BTUIEHHS BeJIbMU BXJIMBO JIJIsL OPUAUYHOI IIpaK-
TUKHU. PeasibHa nepesipKa ifiei BJIACHOCTI LIUIKOM MOYKe TOJISITATU B PO3IJIS/L
TOrO, SIK 3aKOH PeIJIAMEHTYE 111 NeJIIKATHI ACIIeKTH HAIIOro KUATTS. OCKIIbKA
ofibHI yropy 3a3BUYail PO3MIHIOIOTHCS SIK TaKi, IO IITHOOKO 3aTOPKYIOTh
IIPUPOAY 1 3HAYEHHS CAMOTO JKUTTS, 6araTo Jep>kaB BBEJIH KOPCTKUI KOHT-
POJIb 32 IX 31iNcCHeHHAM. JII0ChbKe TiJIO 1 I0r0o YacTUHU Jefai OiTbIiie CTaloTh
00’€KTOM IIPAaBOBOTO BTPYYaHHS I PETyTIOBAaHHS. Y MeXaX CBITOBOI CHCTEMU
CbOTO/IHI IIPOLIBITA€ TOPTIBJIA LIJIUMU TUIAMU Ha 3JIOYNHHOMY PUHKY CEKCY-
aJIbHUX MOCIYT.

AKTHBYBaBCs TAKOXK IIPOJAK OpraHiB, HAIIPUKJIA/l, HUPOK, 13 KpaiH TPeThOo-
TO CBITY mJist OaraTux MaIli€HTiB, 1 Ileil PUHOK TAKOK 3HAYHOIO MIpIO Hepery-
JIbOBAaHMUI. ICHY€E ITI06aNIbHUI PUHOK PelPONYyKTHBHIX MaTepiaiB, BeAeThCs
KOHKYpeHTHa 00poThba 3a Te, 11100 3aBOJIOMITH ¥ YIPABJISTH T'eHETUIHUMU
KoaMu 4depe3 MaTeHTH. Y TIOOaIbHIN CHCTeMI KamiTaJICTUIHUX BITHOCHH
0OMiHY TiIO TI0fUHYU OYII0 IepPeTBOPEHO Ha TOBAp. 3 )KUBOTO TLJIa BOHO Iepe-
TBOPIOETHCA Ha P14, sIKa 3MIHIOETHCS SIK TOBAP Ha CBITOBOMY PUHKY, Ji€ IIOIIUT
1 mporo3umist GaKTHIHO He MOXKYTH YIIPABIISTHCS 33 TOIIOMOTOI0 HasBHUX
IIPaBOBUX KOHBEHIIIN.

[IuTaHHS PO HASABHICTH/BIICYTHICTh PEYOBOTO IIpaBa LIOAO Tijka JIIOAUHA
aKTHUBHO OOTOBOPIOETHCS 1 Y BITYM3HSIHIN HAyKOBIM JIiTepaTypi®.

2! Edward Richardson, Bryan Turner, ‘Bodies as Property: From Slavery to DNA Maps’ (2011) Body Lore and
Laws 39.

2 Apxapuit Maiidar, Anekcer JIncadenko, “Teso desoBeka, ero OTaeabHbIE YaCTH KaK OOBEKTHI IIPABOBOTO
BO3JIEICTBUS: HEKOTOPBIe IpenIoxkeHust 1yt obcysknenus (2002) 2 FOpunuueckuit mup; Cemen CrelieHKo,
ITpabo u meduyuna: npobaemol coomuowenus (MexayHaponusiit yausepcurer 2002).
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Yu € nropvHa BJIACHUKOM CBOTO Tina? Y CydacHiNl HayKOBIN JliTepaTypi
BHCJIOBJIIOIOTHCS Pi3HI JYMKH 13 IIbOTO IUTAHHS. € aBTOpH, SIKI KaTeropud-
HO 3aIlepedyloTh IIPAaBO BJIACHOCTI HA TLIO, BBa)KAIOUH, I1J0 BU3HAHHS 1IOTO
IpaBa MOKe MIPU3BECTH 10 KPUMIHAJIIBHOI KOMepIiari3anii”’. [HII1i BBaXKaloTh
3a MOoTpiOHe BH3HATHU IIPaBO BIJIACHOCTI JIIOMWHM 1 Ha CBOE TUIO 3arajioM,
1 Ha Oy[Ib-SIKHIT IOTO OpraH 30Kpema’!

TpeTst rpymna aBTOpIB CTBEPAKYE, IO IPABOBIIHOCUHU, SIKI BUHUKAIOTH
IIIO/IO BJIACHOTO T1JIa, He BIUHI 3a CBO€IO cyTTIO. [IpaBo Ha BOJIOAIHHSA, KOPHUC-
TyBaHHS 1 PO3NOPSIJKEHHS BJIACHUM TIJIOM €, Ha iXHIO TYMKY, CAMOCTIHUM
IIpaBOM, sIKe He Ma€ pedoBoi Mpupoau. BoHo nmpupopHe i JaHO HaM IPHUPO-
Jifo) (O

Benwmki CYTepeuKH BUKIUKAE i IUTAHHS PO CTaTyC OKPEMO B3ATHX Opra-
HIB JII0JCbKOro Tina. Ha JIyMKY €KCIIePTIB, OPraHu JIIOJICHKOTO TiJIa HE MOXKYTb
OyTH IIpeaMeTOM KYIIiBIi- POIAXKY, ajle BOHU MOXKYTh 6YTI/I PeNIMEeTOM yTo-
¥, 30KpeMa JlapyBaHHs. SIK BIIOMO, Y CBITOBI{ IPAKTHUIl TPAaHCILIAHTOJIOTL
npob6siema 1151 He HoBa. He BumankoBo, 3rigHo 3 4. 3 ct. 28 Koncruryii Ykpai-
HU, SKOIHA JIIONMHA 6e3 i BUIbHOI 3TOOU HE MOXKE 6YTI/I niggaHa MegUYHUM,
HAYKOBHM YH IHIIIUM JOCTinam . A 3a Takux 0OCTaBUH 3rO/ly Ha BIJIy9eHHS
OOHOPCBKUX OPTaHIB 1 3a XKUTTS, 1 TICASL CMePTI MO)Ke HaJaTH JIMIIIE KO>KeH
ocobucro. Came TOMY, BIIIIOBITHO IO YMHHOTO 3aKOHOJABCTBA, B YKpaiHi Jlie
“npesymmiist He3ronu , TOOTO 3a BIICYTHOCTI HaJISKHO 0OPMIIEHOT ITEPCO-
HaJIbHOI 3rogy caMoi 0cobu BHIIyYeHHS il OpraHiB [JIs1 JOHOPCHKUX NOTped
€ HeJJOIyCTUMHUM, a IlepeaBaHHs I[bOTro Ipasa Oyab-KOMY, 30KpeMa i POiH-
gam, Koncrurynieio He nepen6adene. [Ipote mo06 06iiiTH 11i KOHCTUTYIINHI
npuHIUIY, 4. 11 ¢1. 16 3akony Ykpaiau “IIpo 3acTocyBaHHsI TpaHCIUTAaHTALI]
aHATOMIYHUX MaTepialiB JIOAWHI mependadeHo, 10 B pasi, SKIIO BiICYTHE
BOJIEBHSIBJICHHSI TIOMEPJIOTO, BIJIYYeHHsI OpPraHiB Ta/ab0 TKaHUH Tija s
MOJAJIBIIIO] TPAHCIUTAHTAIIT 3MINCHIOETHCS 3 TO3BOJIY YOJIOBIKA (IPY>KUHH),
61u3bKUX poxudiB abo iHIIOI 0cobu, sika B3suta Ha cebe 3000B’sI3aHHS T10-
XOBaTH [TOMEPJIOro ¥ Mae€ BIATOBITHE CBIMOLTBO MPo cMepTh”’. Ba Oinblire,
PO3BUTOK TPAaHCIUIAHTOJIOTI] Ta MOYACTU 3JI0YMHHA I KOMepliali3amis M-
IITOBXYIOTh MO aKTWBi3amii [ifi 3alikaBaeHHX 0ci, sKi, OOrpyHTOBYIOYU
CBOIO ITO3UIIII0 3PO3YMIJIOI0 MOTPe6OI0 “TIOKpallleHHsI CUTYaIlii 3 TOHOPCH-
KAM MaTepiajoM”, BUCTYIAIOTh i3 IPOIO3UINEI0 3aMIHU “3 MPAKTUIHUX Mip-

» P A Gerike, ‘Human Biological Material: A Proprietery interest of Part of Monistic Being’ (1991) 17 OHIO
NUL Rev 805.

B W Sprem, ‘Spleens and others valuables: The need recognize property rights in human body parts’ (1995) 23
Hofstra Law Review 3.

» Maitdar, Jlucauenko (u 22) 8-9.

* Koncrutynist YKkpainu: 3akoH Ykpainu Bif 28 uepsHst 1996 p. Ne 254k/96-BP <https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text> (nata 3BepHeHHs: 23.12.2021).

IIpo 3acTocyBaHHS TpaHCILIAHTAIIl aHATOMIYHUX MaTepiasiB TIOOUHI: 3akoH YKpainu Bif 17 TpaBus 2018 p.
Ne 2427-VIII <https://zakon.rada.gov.ua/laws/show/2427-19?find=1&text> (naTa 3BepHenHs: 23.12.2021).
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KyBaHb~ IPe3yMIIIil He3roli Ha IIPe3yMIIIII0 3TOH, 110 HibuTO “Bignosinae
JIYXOBHI Ta TPOMAJIChKINl MEHTAJILHOCTI HAIIIOTO CYCIIbCTBA .

Kpuminanbauit komekc YKpaiHu rmepen6adae BIAMOBIMAIbHICTH 32 HU3-
Ky 3JIOYMHIB, SKi MOKYTb OyTH BUMHeHi y cdepi TpaHCILIAHTAIil (30Kpe-
Ma ct. 143)%. s HOpMa MOKJIMKaHA 3aXUCTUTU MMOTEHIIIHOTO JIOHOPA BiJI
6yIb-sIKOTO TUCKY 3 OOKY IHIINX 0Ci6, OCKIIBKY TOOPOBIIBHICTh HaTaHHS OP-
ra”iB a0 TKaHWH YKUBUM JTOHOPOM — OJIHA 3 TOJIOBHUX BUMOT OIIepalliit 3 ix
repecajiki, BCTAHOBJIEHA MDKHAPOAHO-IIPAaBOBUMU JOKyMeHTaMu. CKaKimo,
y HimeuuynHi 3aKOHOJABCTBO NP0 TPaHCIUIAHTAIII0 BCTAHOBJIIOE KPUMIHAJIb-
HY BIJIIOBITaJIbHICTD 32 TOPTIiBJIIO OPTaHAMU Ta 33 TPAHCILIAHTAIIIIO 6e3 3rogu
JIOHOpA, a TAKOXK 32 He3aKOHHe IMOIINPEHHs, IepepoOKy ab0 BUKOPUCTAHHS
ocobucricHOI iHbOpMalii Y 3B’43Ky 3 TpaHCILUIaHTAIi€l0™.

Jlikapi noBuHHI iHDOPMYBaTH CBOIX MAIIEHTIB PO OYAb-SIKUI KOMEPIiii-
HU IHTepec, IKU CTAHOBJIATH IXHI 610J10T19HI MaTepianu. | 110 BUMOTY MOKHA
PO3IIISIATHU SIK HEBEJIUKY MepeBipKy BIUIMBY IUX IHTepeCiB Ha peKOMeHalii
JIKapsl; BOHA TaKOXK CIIpUsi€ 301IbIIEHHIO MOXKJIMBOCTI MAI[IEHTA CaMOCTIH-
HO YXBAJIIOBaTH pillleHHs. Tak, BignoBigHO mo Iextapariii CTOCOBHO TpaHC-
IUTAaHTaLll JIIOACBKUX OpraHiB, NpuitHATOI 1987 p. BcecBiTHBOIO MeoUYHOIO
acoriamniero (mani — BMA), mpoBeneHHst 6yqp-sKOi omeparii 3 TpaHCITaHTaIil
BUMarae OTpUMaHHs ‘iH(OpPMOBaHOI, JOOPOBUIHHOI Ta YCBITOMJIEHOI 3roqu
OOHOpA 1 peIUIIIEHTA, a Y BUIMIAKaX, KOJIH 1€ HEMOKJIUBO, TO WIEHIB IX ciMel
a00 3aKOHHUX IPeICTaBHUKIB . Pe30sTionist 3 MU TaHb TOBEIHKH JIIKapiB IpH
3[11MICHEHHI TPAaHCIJIaHTAIil JIIOACbKUX OpraHiB, yxpajeHa BMA 1994 p., cra-
JIa BIATIOBIAJIO HA MOLIMPEHHS BUIAIKIB y4acTi JIIKapiB B OIlepalisax 3 mepe-
CaJIKVl OPTaHIB I TKAHUH, OTPUMAHHUX BifI 0Ci0, 3aCy/KEHUX 1O CMEPTHOI KapH,
oci6 i3 disuyHEMH 260 NICUXIYHUMH BaJlaMU, BUKPAICHUX JiTe Ta 1HIIIMX
0cib, sIKi He MAIOTh MOJIMBOCTI BITMOBHUTHCS Bifl TaKOI omepailii, abo B3arai
6e3 iXHbOI 3romu™>.

3 mpyroro 60Ky, BUSHaHHsI ITpaBa BJIACHOCTI Ha TLJIO 3a MAI[IEHTOM MOIJIO
6 Oytu BupakeHe y (OpMYIIi 3HIDKEHHS IMOBIPHOCTI IlepeOyBaHHS JIiKaps
Ii]] BIJIUBOM KOMEPIIIHOTO iHTepecy 00 MallieHTa. 3aKOHOABYi ITO3UIIii
HaIjieHTa MaloTh OYTHU HOJIINIIeH] i nmocuieHi. Bin noBuHeH 6yTu MeHII 3a-
JIeKHUN Bif JIiKapH B TOMY BUIIAJKY, SKIIIO HUOETHCA PO 3aXUCT MOI0 IIPHU-

# Isan Kotiok, Anatodmiit Mycienko, ‘[Ipasa nogunu notpeGyioTs 3axucry i micist ii emepri’ (LexInform, 2020)
<https://lexinform.com.ua/dumka-eksperta/prava-lyudyny-potrebuyut-zahystu-i-pislya-yiyi-smerti>  (zata
3BepHeHHs: 23.12.2021).

¥ KpumiHanpHuil Kofekc YKpainu: 3akoH Ykpainu Bif 5 kBiTHs 2001 p. Ne 2341-1II <https://zakon.rada.gov.ua/

laws/show/2341-14#Text> (naTa 3BepHeHHs: 23.12.2021).

Gesetz iiber die Spende (n 16).

Jlexapaltist CTOCOBHO TPaHCIUIAHTALIi JTIOAChKHUX opraHiB Bif 30 sxoBTHst 1987 p. <https://zakon.rada.gov.ua/

laws/show/995_330#Text> (nara 3BepHeHHs: 23.12.2021).

Tersima [Tonoposkna, Ipuna €sxyrud, ‘FOpuandHi acmekTH TpaHCIUIAHTAIL] OPraHiB i TKAHUH JIIOACHKOTO

OpraHi3aMy: OKpeMi acIeKTH KpUMiHaJIbHOI BIANOBifaIbHOCTI B 3abesneuenus: npab modunu vembepmozo

NOKoNiHHA Y cucmemi oxoporu 300po6’s: mamepianu MixHapooHoi HaykoBo-npakmuunoi koHpepeHuii,

Yakeopoo, 12 k6imus 2019 p. (bynena C, JIasyp I, Menmkyn M pex, 2019).
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POIHUX 1 HUBUIbHUX IIpaB. BUSHAHHA NIpaBa BJIACHOCTI IIAIlIEHTA HA TLJIO YHe-
MO>KJIMBITIOBAJIO 6 BILUIMB KOMEPIIMHHUX IHTEpeCiB JiKapiB Ha iXHI MeIHYHI
pexoMeHparii.

Mu BBa)KaeMO, II0 KOHTPOJb 3a peaji3alli€lo IIpaBa JIOJWHU Ha CBOE
TIJIO Ma€ 3[1MCHIOBATH epyKaBa. JIIOICbKUI OpraHi3aM BapTO PO3MISATH SIK
cy0’€KT, HAMIIHHIIIUHN Y OyIb-SIKOMY IUBLTI30BaHOMY CYCIiIbCTBI. [1pu 1150-
MY MU JOITyCKa€EMO, III0 aHAJi3y IpaBa BIACHOCTI MOXYTb OyTHU MifjiaHi He
TUIBKA €KOHOMIYHI, a I HeeKOHOMIYHI IiHHOCTI. I X0o4a 6araTto XTo BBa)Kac,
1110 €KOHOMIYHI IIIHHOCTI ICTOTHI, BOHU He ITIOBUHHI OYTU TOJIOBHUMU IIiJT 9ac
PO3IJISAY IIPOTO MUTAHHS. Y IUTAHHIX IIPaBa BJIACHOCTI HA TLIO 1 IOTO 9acTH-
HU BapTO 3BEPTATUCS [0 LIHHOCTEH, SIKI He 0OMEXYIOThCSI JINIIIe PUHKOBUMU
iHTepecaMu. L]IHHOCTI MalOTh HIMPOKUI CIIEKTP: BiJ] CBSIIEHHOCTI JIFOCHKOTO
TLJIa 1 1O TOBATH [0 HAIIIUX MPEMIKIiB, @ TAKOK O)KaHHS CITY)KUTH CYCIIUIbCTBY.
OCKUTBKH MU 9aCTO OTOTOKHIOEMO cede 3 HAIIIUM TUIOM, IyMKa IIpo Te, 1100
BUPI3aTH 1 BiIJaTH YaCTUHY HAIIIOTO TJIA 1HIIIIH JIFOAMHI, BUTAETHCS HEIIPUI-
HATHOIO [i71s1 6araThOX THX, XTO BIPUTH, IO JIIOIMHA CTBOPEHA 3a MOI000I0
Boskor0 1 1110 pO3KPUTH JTIOJCHKE TiJIO — IpiX. 3 iHIIIOro 60Ky, SKIIO BXKe Tpebda
PO3JIy9UTHCS 3 YUMOCh HACTUIBKM BaXJIMBUM HAIIIOMY Ty, TO 6araTo XTO
3 HacC BOJIIB 61 3poOUTH Iie 3apafiu GIM3bKOI JIIOAUHH 260 3 aJIbTPYiCTHIHIX
CIIOHYKaHb, aJle He 3a IPOIIIOBY BUHAropoay. BiracHicTh Ha TI0/CHKi 6i010T19H1
MaTepiaal Ta KOHTPOJIb HaJl HUMH MIiCTUTH Y c001 6e371i4 He3piBHIHHUX MK
co06010 MIHHOCTEH y MeKaX HAIIOro po3yMiHHs. OTHIEO 3 TAKUX YHIKQJIbHUX
LIHHOCTEH, Ha HAIlly TyMKY, € JIIOJCbKA I1IHICTb.

BucHosku. OTiKe, JIOACBKE TiIO 1 Hajgali € IpPegMeToM OOTOBOpeHHS
3 mo3uniil BaacHocTi. HuHi B Haymi po3po6ieHO MOHATTSI COMaTUYHUX IIpaB
JIIOIVHY, KJIacu((]IKOBaHO iX 3a IEBHUMU O3HAKaMH, OJHAK 1€ TUTAHHS HUHI
He BUBYEHO [JOCKOHAJIO 1 BUMarae J0OIpanioBaHHs. BilnoBiiHO 10 3anuTiB
1 BUMOT MAIEHTIB, JOCTITHUKIB, (hapMaIieBTUYHUX KOMITaHiM i ITUPOKUX MacC
MOTPiIOGHO PO3POOUTH HOPMATUBHUIL AKT, 100 PeryIOBaTH IIpaBa i 060B’ 13-
Ku pisHuX cTOpiH. Lleit mpoekT Mae 6yTH THYYKUM: Y HbOMY HOBUHHI OyTH
BTUIEHI ifiel pI3HUX JOCIITHUKIB TpoOIeMU IMpaBa BJIACHOCTI Ha JTIOICHKE TLIO.
[ToTpi6HO TaKOX BU3HAYUTH 3MICT KOXKHOTO IpaBa JIIOJUHMY, 1110 HAJIEKUTh
1o coMatuyHux. CIipHUM € IUTaHHS PO JleTajisanio niei rpynu npas. [Ipu
IIbOMY B&KIMBO BPaXOBYBATH, 1110, 3 OTHOTO OOKY, IIPaBOBOTO PETYIIOBaHHS
i€l cdepu CycniTbHUX BITHOCHH ITOTpeOye CyIacHU piBeHb PO3BUTKY Hay-
KA 1 MeJUIIMHU, 3 JPYyTroro 60Ky, paBOBe PETYIIOBAHHS Mae€ 3MIMCHIOBATU-
sl TaK, 106 He TMOPYIIyBaTH BKOPIHEHI B CYCIIJIbCTBI MOpaJIbHI I[IHHOCTI Ta
YCTAaHOBKH, He IOPYIIYBATH IHIIIUX IIPaB JIIOJWHYU 3 TOYKH 30Py IIPABOMIPHOI
MIOBE/IIHKY Ta IOPUIUYHOI BiITIOB1IaIbHOCTI 3a HENIPAaBOMIPHI BUMHKH.
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Olha Barabash

SOMATIC RIGHTS IN THE HUMAN RIGHTS SYSTEM:
OWNERSHIP OF ONE’S BODY

AssTrACT. The aim of the article is to study somatic human rights through the prism of
property rights to the human body.

The article deals with somatic human rights in the light of human ownership of one’s
body. It is noted that modern cultural tendencies lead to a significant change in the social
value system. Everything that destroys society has no right to be introduced in law. After
all, the traditional family and the social institution of the family are the first foundation
of any society, including civil society. In addition, the legislative fixation of some “somatic
rights” may lead to the destruction of the institution of the family, traditional family
relations, or even to their degradation. In the context of the demographic problem, this
threatens the destruction of society as a whole, the state itself. If we recognize that life
is invaluable, it cannot be applied to the human body. The legislative acts confirm that
society has set a price for the body and its organs long before. Unfortunately, this practice
lasts today; courts and insurance companies demand compensation for the loss of an arm,
a leg, and an eye. However, this price is not the price of the body or its organ. It is a
payment or compensation, which allows victims to live, to be treated, and to punish the
offender partially. Modern criminal law protects the bodily inviolability of the person by
punishing those who cause harm. Family law protects the value of physical security and
well-being by providing those who care for children with everything they need. Labor law
protects a person’s autonomy and well-being by the establishment of admissible working
hours, as well as safety and health rules.

In matters of ownership of the body and its parts, it is reasonable to refer to values
that are not limited to market interests. Values have a wide range: from the sanctity of the
human body to respect for our ancestors, as well as the desire to serve society. Ownership
and control of human biological materials contain many incomparable values within our
understanding. Human dignity is one of such unique values.
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It is concluded that the body is not a static state; it should be considered a constantly
changing complex organism. The connection of our body with other bodies and the
world around us is a natural and necessary feature of our life. In the light of these
considerations, somatic human rights related to the ability to dispose of the body — to
carry out its “modernization”; “restoration”; “fundamental reconstruction” to change
the functional capabilities of the body, sex change, and organ transplantation — could be
seen as a reflection of ordinary exchange and interdependence of our bodies with other
bodies and the world around us. Thus, the ability to dispose of one’s body is a measure of
possible human behavior, which consists of the possibility of self-determination and self-
realization. However, these actions with the body should be carried out only within the
law, the task of which is to protect somatic human rights. That is, the very fact of disposing
of one’s body must be legitimate in the context of human behavior.

Keyworps: human rights; somatic rights; right to one’s body; bio-jurisprudence; norms
of law; behavior; medicine; human dignity.
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