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The Fourth Universal of the Ukrainian Central Council of the Ukrainian
People’s Republic, as a Result of One of the Stages of the Ukrainian
Revolution

Marija O. Lysa”

Lviv State University of Internal Affairs
79007, 26 Horodotska Str., Lviv, Ukraine

Abstract. The article is devoted to the analysis of the historical and legal conditions of the Central Council and its
activities through the prism of the adoption of the Fourth Universal, as a result of the peak of rule-making of the Ukrainian
Central Council. The urgency of this issue is conditioned upon the main developments of the Ukrainian Central Council,
which maneuvered between the responsibilities of Russian officials and the national consciousness of Ukrainian patriots
and the victory of the “spirit of Ukrainianness” of Ukrainian state interest, based on the turbulent events of the Ukrainian
Revolution. The aim of the article is to analyse the historical and legal basis for the adoption of the Fourth Universal of the
Ukrainian Central Council as a legal statement of the desire of Ukrainians for independence at the initial stage of struggle
and independence. The methodological basis of the study was a set of methods and approaches, including: dialectical
method allowed studying the nature of historical and legal conditions of the Central Council and its activities through the
prism of the Fourth Universal, historical and legal research method conditioned upon the need for historical approach in
general and scientific methods, such as descriptive-chronological, which allowed forming the historical background of
the study, comparative-historical, which provided an opportunity to compare the development of the studied institutions
with similar institutions of this period, formed in other societies; formal-legal method allowed studying the subject of
research in terms of purely regulatory regulation; institutional approach is used to comprehensively understand the role
of the studied institutions in society, their impact on the legal system. The state policy is analysed through the principles
and the main content of the legislation in the direction and support of the national movement and the development of
the first elements of Ukrainian statehood. The activity of the Ukrainian intelligentsia was studied through the study of
empirical material, namely, M. Hrushevsky — a great historian and strategist, permanent Chairman of the Ukrainian
Central Council, which allowed to understand the worldview and political beliefs, namely the ideas of populism and
federalism. The position of the belated, adopted under the pressure of external and internal factors, the Fourth Universal,
which proclaimed independence and renunciation of autonomy, and became a shining example of the state position of
the Ukrainian intelligentsia of the early twentieth century. The purpose of the Ukrainian Central Council in the context of
state building after centuries of statelessness is analysed, because since the eighteenth century there was no pro-Ukrainian
state development, despite the public demand that prevailed in society. The general principles of each universal are
highlighted, which gave an opportunity to understand the phased development of the Ukrainian Central Council and give
a historical and legal assessment

Keywords: Ukrainian idea, Ukrainian intelligentsia, national consciousness, General Secretariat, federalisation, autonomy,
M. Hrushevsky

Introduction

The issue of gaining independence and state independence has
always been acute for the Ukrainian nation. The Ukrainian
revolution of the twentieth century (from 1917 to 1921) became
an important natural phenomenon caused by the powerful
national liberation struggle of Ukrainians, the revival of an
independent state (proclamation of the Fourth Universal
of the Ukrainian Central Rada) and the flourishing of the
Ukrainian political nation. The urgency of the historical and
legal context of socio-political and socio-cultural events of the
Ukrainian Revolution is conditioned upon the study of the
content of state independence to the right to be called the
Independent Free Sovereign State of the Ukrainian people and
gaining state status “stateless people”.

Suggested Citation

A significant contribution to the study of the events
of the Ukrainian Revolution (1917-1921), and in particular
the significance of the Fourth Universal of the Ukrainian
Central Rada, was made by Ukrainian and foreign scholars,
both participants in these events and modern scholars:
I. Lysyak-Rudnytsky, who in his historical essays covered his
views on many issues of the Ukrainian Revolution of 1917-
1921, clearly defined the role of the February Revolution in
shaping the national consciousness of Ukrainians, and the
proclamation of the Fourth Universal aimed to proclaim the
sovereignty of the Ukrainian People’s Republic, did not contain
significant fundamental accents, compared to previous uni-
versals, but only clarified and detailed the provisions of the

Article’s History: Received: 10.01.2022 Revised: 09.02.2022 Accepted: 10.03.2022

Lysa, M.O. (2022). The Fourth Universal of the Ukrainian Central Council of the Ukrainian People’s Republic, as a result of one
of the stages of the Ukrainian revolution. Social and Legal Studios, 5(1), 9-14.
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Third Universal [1, p. 11-27]. O. Bochkovskyi was guided
by the assertion of tribal kinship as a nation-building factor.
The scientist believed that at a certain stage of historical
development “racial moment”, ie the desire of small Slavic
peoples to unite precisely based on belonging to Slavs and
the creation of a national state development, G. Lukyanova
noted that the establishment of legal culture plays an import-
ant role in legal monuments (for example, Universals of the
Ukrainian Central Council) [2, p. 211; 3]. And also a signifi-
cant contribution to this issue was made by: P. Miliukova [4],
M. Hrushevskyi [5; 6], M. Paliy [7], I. Terliuk [8], M. Koval-
chuk [9], M. Braichevskyi [10], I. Rozputenko [11], V. Vers-
tiuk [12], I. Lebedeva [13], V. Yablonskyi [14], L. Mohylnyi,
O. Liashchenko [15] and others. If we talk about the state of
research on this issue, it should be noted that this topic was
widely studied until the century of the Ukrainian Revolution,
but does not lose its relevance in the time of new threats and
challenges facing Ukraine. It is also worth examining the
events of 1917 in retrospect of the methods and errors of
countering Russian aggression that we have observed since
2014 against Ukraine, under the pretext of defending certain
fictitious “Ukrainian state formations” that are de facto of
Russian interest.

The aim of the article is to analyse the historical and
legal basis for the adoption of the Fourth Universal of the
Ukrainian Central Council as a legal statement of the desire of
Ukrainians for independence at the initial stage of struggle
and independence. The aim of the article is to clarify the pre-
conditions and aspirations of Ukrainian society as a mature
nation of Ukrainians to independence through the proclamation
of the Fourth Universal of the Ukrainian Central Rada.

Development of Preconditions and Basis
of the Ukrainian Revolution

The historical and legal dimension of socio-political and
socio-cultural events of the early twentieth century of the
Ukrainian Revolution of 1917-1921 is explained by large-scale
events of national awakening, which became a transitional
point (point of no return) of Ukrainian state thought, which
resulted in such state establishments — Ukrainian People’s
Republic (1917), the Ukrainian State “Hetmanate” (1918)
and the Directory (1918-1920). Notably, in the temporal
dimension they did not last long for objective reasons (constant
political strife, external aggression, etc.), but became in fact
a statement of self-determination of Ukrainians in recent history.

To better understand the realities of the development
of the state and the establishment of the Ukrainian state, it is
necessary to consider the historical and legal conditions that
directly or indirectly influenced its functioning. They were
conditioned upon the difficulties of geopolitical location, be-
tween West and East, and the inability to influence their fate
to move from the status of “object” of international law to
the status of “subject of international law” [11, p. 4].

In the early twentieth century, the Russian and Austro-
Hungarian empires were in danger of collapse conditioned
upon certain cultural, political, economic, social differences in
society. Significant territory and backwardness in the devel-
opment of some regions from the metropolis also did not
contribute to the consolidation into one whole society, and
the complete subordination of personal interests to the interests
of the state was a necessity for the preservation of empires.
Under such circumstances, the collapse of empires was near,

but every political party and organisation saw its solution
to this difficult situation. In February 1917, the fall of the
Russian Empire took place, the so-called Provisional Govern-
ment came to power, the Ukrainian idea and the establish-
ment of the Ukrainian nation were to grow on such favorable
grounds, and the Ukrainian question was to be resolved.

However, according to O. Bochkovskyi, in the Russian
Empire was an acute issue of national affairs of Finns and
Poles. As for other peoples, their aspirations were not given
much importance based on the concept of a purely national
state [3, p. 154]. As evidenced by the works of the same
O. Bochkovskyi “Finland and the national question” that the
Ukrainian question does not exist at all, and the Ukrainian
national movement, according to the Russian public, is fic-
tion, Ukrainian separatism — the invention of a handful of
chauvinistic intellectuals [16, p. 269]. As I. Terliuk appro-
priately noted, a nation is formed on the basis of two compo-
nents: national consciousness and national identity. In view
of this, it can be stated that in the twentieth century, these
factors became crucial in the formation of the Ukrainian na-
tion and found expression in the state formations mentioned
above [8].

Ukrainian historian I. Lysyak-Rudnytsky described
the role of the February Revolution in the development of
Ukrainian consciousness: “In 1917, when the magic of the
empire dissipated, thousands of yesterday’s “Little Russians”
almost overnight became nationally conscious Ukrainian
patriots of potential separatists” [17, p. 8]. It is worth not-
ing the following that an important place in the process of
disintegration of the “prison of nations” was played by the
March Revolution of 1917. However, we should not ignore
the opinion of the American historian M. Palia on the fact
that the events of March created the conditions for the peoples
of the Russian monarchy to win the right to self-determination
and national liberation, but without belittling the February
revolutionary events that led to the destruction of the Russian
state [7].

On March 17, 1917, the Ukrainian Central Rada was es-
tablished in Kyiv at a meeting of representatives of Ukrainian
parties, cultural institutions, student societies, and military
organisations. The bright leaders of this meeting were
V. Vynnychenko (writer, Ukrainian Social Democratic
Workers’ Party), V. Naumenko (teacher, Society of Ukrainian
Progressives), M. Kovalevsky (lawyer, Ukrainian Party of So-
cialists-Federalists), M. Mikhnovsky (lawyer, military club
named after Hetman P. Polubotko). The strategist of the
Ukrainian sovereignty, Professor M. Hrushevsky, who was in
exile in Moscow at the time, was actually elected Chairman
of the Ukrainian Central Council. According to the socialist
ideology of the participants of the Ukrainian Central Rada,
the main principles of activity can be identified, namely
legal equality and social justice in society, while declaring the
abolition of private ownership of land.

The figure of M. Hrushevsky deserves special attention,
who had no illusions about Ukrainian sovereignty and rela-
tions with the Provisional Government in the activities of
the Ukrainian Central Council. Unlike some leaders of the
socialist parties, who had a majority in the Central Rada
and the General Secretariat and sincerely and unequivocally
believed that federalisation was the only correct and com-
promise political solution between Kyiv and Petrograd. As
noted by the Russian historian and politician of the early
twentieth century P. Milyukov, a significant contribution to



the development of Ukrainians’ desire for self-determination,
the right to decide their own affairs in their national interests
movement of Galicia, in the Austro-Slavic lands and the pres-
ent moment pursues a flexible tactic, which he used against
Vienna, and now against Petrograd centralism” [4]. Sam
M. Hrushevskyi, in the first stage of the revolution, wrote in
“What we want autonomy and federalisation” that we need
to take the experience of creating American states to unite
society and opposed federalisation to full independence, citing
such confederations as the Brazilian or Swiss [ 5, p. 137].

It can also be concluded that M. Hrushevskyi realises
that through the implementation of the idea of federalisation
at the initial stage of the struggle, it is possible to gain full
sovereignty. It is clear that the Russian liberal intelligentsia
also pursued a strategic and balanced goal, as a desire for
complete separation from Russia, as federalisation could be
based on full trust and equality between its members, which
Petrograd certainly could not agree to. It should be noted
that at the initial stage of development of the Ukrainian Cen-
tral Council was a representative institution, a parliament
in which political life was booming. The ideological insti-
gators of the creation of this collegial body were Ukrainian
independents and their leader M. Mikhnovsky. The opinion
of the Ukrainian researcher M. Kovalchuk is relevant, who
notes the Ukrainian-Russian relations as a struggle of two
revolutions that defended different socio-political and ethno-
national values [9].

In its appeals and universals, the Ukrainian Central
Council, along with choosing the optimal form of govern-
ment as the highest territorial unit of the state and further
development, paid attention to the current issue of chang-
ing the status of the Ukrainian language as a threat to the
Ukrainian state. This can be seen from the analysis of the recall
of the Ukrainian Central Council of March 9, 1917 [18], the
resolution of the People’s Council of March 19, 1917 [19],
the First Universal of the Ukrainian Central Council [20], the
Law of the Ukrainian Central Council “On Approval of the
Ukrainian Language Trade Sphere” of March 24, 1918 [21].
It is clear that such steps of the Ukrainian Council contra-
dicted the views of the Russian political elite. For example,
representatives of the Russian Constitutional Democratic
Party believed that the greatness of Russian culture and the
rapid industrialisation of society would be the key to the as-
similation of national minorities, and “the language of capi-
talism in this part of the world should be Russian.”

It is necessary to consider the fact that the Russian
government recognised the national principle as the main
one in the division of the state, which undoubtedly had a posi-
tive effect on relations with national minorities and became
the foundation for the future development of the Ukrainian
state. It is also worth noting that before Ukraine’s indepen-
dence in the early 1990s, scholars portrayed the Ukrainian
Central Rada as a deeply provincial organisation that did
not influence the political life of the continent and did not
recognise the nation’s desire for independence. Which was a
misjudgment, because more than thirty states recognised the
Ukrainian state [10, p. 133]. Let us consider in more detail the
courageous and progressive rule-making of the Ukrainian
Central Council, and emphasise the Fourth Universal as the
highest achievement of its activity.

Lysa

Analysis of the Fourth Universal as a Way
to Ukraine’s Independence

Four Universals of the Ukrainian Central Rada became striking
acts of the Ukrainian Central Rada that ensured the development
of Ukrainian statehood. Each of them was accepted in certain
historical and legal realities and had its own far-sighted goal
through the solution of these problems. The first was adopted as
a reaction to the reluctance to grant autonomy to the Provi-
sional Government and declared Ukrainian autonomy within
non-monarchical Russia. Based on the content of the docu-
ment, a number of main positions of the Ukrainian Central
Council can be identified: the autonomy of Ukraine within
Russia; introduction of the institute of the highest legislative
body; re-election of the local administration considering the
Ukrainian party positions in society; coordination of local
authorities with the Ukrainian Central Council. In connection
with these positions, the Provisional Government of Russia,
through its delegates, recognised the Ukrainian Central Rada
as a local body of the Russian government, as prescribed in
the Second Universal of the UCR [6].

The first serious step towards the independence of
the Ukrainian People’s Republic was made with the proc-
lamation of the Third Universal of the Ukrainian Central
Council, which in contrast to the highly poetic call of the
First Universal “we will create our lives alone” becomes more
pragmatic [23, p. 105], and the main message of the Third
Universal is the political and volitional decision “From now
on Ukraine becomes the Ukrainian People’s Republic” [24,
p- 398]. According to the Fourth Universal, the General Sec-
retariat takes its place in the executive branch and, finally,
receives the status of a full-fledged Ukrainian government,
the absence in the text of a list of delegated powers 10]. It is
also worth noting that the democratisation of the executive
branch takes place only after the proclamation of indepen-
dence of the Ukrainian People’s Republic, a bill on provincial
councils was developed with the involvement of all segments
of the population [13, p. 22-30].

It will be appropriate to mention I. Lysyak-Rudnytsky,
that: “The Third and Fourth Universals reflect two successive
stages of Ukrainian state building. But they can be consid-
ered as manifestations of two different alternative concepts
of Ukrainian statehood: federalist and independent” [1,
p. 11-27]. The proclamation of the Fourth Universal was in-
tended to proclaim the sovereignty of the Ukrainian People’s
Republic by the Central Rada and did not contain significant
fundamental emphases compared to previous universals,
but only clarified and detailed the provisions of the Third
Universal. But the historical value of the Fourth Universal,
adopted on January 9, 1918, is difficult to overestimate in
historical and legal terms, and is often underestimated.

It is clear that the adoption of this document was posi-
tively received by the Ukrainian intelligentsia, which sup-
ported the idea of independence during the activities of the
Ukrainian Central Council, and throughout his life fought in
different political conditions for Ukraine’s independence [15,
p. 81-91]. Also noteworthy is the fact of the inspired struggle
for independence through the awakening of national con-
sciousness and emigration of the government of the State
Center of the Ukrainian People’s Republic [14, p. 155-165].
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Also, the adoption of the Universals contributed to the for-
mation of the legal culture of the Ukrainian people. Accord-
ing to V. Lukyanova, legal culture is formed by legal mon-
uments (for example, Universals of the Ukrainian Central
Rada), it is an integral part of universal culture. At the same
time, a cultural society is one where a comprehensive system
of normative legal acts based on generally accepted human
values prevails, where individual rights are valued and pro-
tected, the rule of law prevails [24, p. 211].

With the adoption of the Fourth Universal, Ukraine
has finally consolidated at the legislative level all the features
of the state. It proclaimed: “From now on, the Ukrainian
People’s Republic becomes an independent, independent,
free, sovereign State of the Ukrainian People.” The historical
and legal significance of the Fourth Universal is the procla-
mation of a sovereign state, and the division of the whole
epoch into “before” and “after” in the minds of millions of
Ukrainians, the completion of a difficult stage of Ukrainian
national liberation struggle. This universal can be defined as
the apogee of the rise of the Ukrainian nation in the crisis
period of the history of the early twentieth century.

Proclaiming the Universal, the Ukrainian Central Rada
declared that in foreign policy it would strive for peaceful
coexistence with neighboring states, and in domestic politics
it reaffirmed the powers of the Ukrainian Central Rada until
the convening of the Ukrainian Constituent Assembly. They
introduced the institute of the Council of People’s Ministers
instead of the General Secretariat as the highest executive
body of Ukraine. A certain dissonance in the analysis of the
Universal is introduced by the fact that with a call to repel
the Bolsheviks, a willful decision was announced to disband
the army and organise the people’s militia. To reset the local
government, it is proposed to re-elect local authorities. The
authorities undertook to hand over the land to the peasants
before the start of spring work to resolve the agrarian issue,
which was acute during the national liberation struggle.

It is worth noting the connection between the political
sympathies of the command of the army of the Ukrainian
People’s Republic, which operated under the Central Rada, and
political parties to maintain power in the republic. Excessive
politicisation was the reason for the lack of a capable army and
a determining factor during the hetman’s coup [26, p. 124-135].
The Council of People’s Ministers was instructed to begin
the restoration of the industry as soon as possible and refor-
mat it for the manufacture of civilian goods. The state took
control of the most important sectors of the economy (bank-
ing, trade, pricing, control over the market of strategic most
profitable goods, exports and imports). It will be pertinent to
note that all nations of the Ukrainian People’s Republic have
been granted the right to national autonomy with respect for
all democratic freedoms. As noted by R. Bochkovskyi, that
one of the best developments of the Fourth Universal is the
national-personal autonomy granted to national minorities
as a progressive factor in uniting society [2, p. 603].

Conclusions
Despite the fact that the activities of the Ukrainian Central

Council were quite short (from March 1917 to December 1918),
and the Fourth Universal was adopted before the overthrow
of the Ukrainian Central Council, but the fact remains that at
this stage of Ukrainian statehood can be identified a number
of domestic and external gains.

At the initial stage, the internal achievements of state
formation and consolidation of society include the struggle
for territorial autonomy, first without severing ties with the
Russian state, and later the proclamation of an independent
state based on the principles of parliamentarism and democ-
racy. It should be noted that the leaders of the Ukrainian na-
tional liberation struggles of 1917-1921 tried to build an ad-
vanced socio-political system based on unity in society, led by
the pro-Ukrainian intelligentsia. An important achievement
is the lack of delegated powers of the center’s autonomy in
the text of the Fourth Universal, which is undoubtedly a great
achievement given the political and historical context. Exter-
nal achievements include Ukraine’s breakthrough into the
international arena, conditioned upon the Brest Treaty of
February 9, 1918 with the countries of the Fourth Union,
which recognised the Ukrainian People’s Republic as a subject
of international law. Although, in fact, such recognition and ex-
ternal commitments for peacekeeping had fatal consequences
for the Central Council. On the one hand, the Ukrainian in-
telligentsia had a high level of education that allowed them
to take on managerial functions, and on the other hand, the
lack of experience that would give composure, pragmatism
and speed of making the right decisions in specific historical
conditions played a crucial role.

We can highlight a number of failures: procrastination
with the declaration of independence (the status of an indepen-
dent state with effective institutions of power would provide
an opportunity for assistance from neighboring independent
states, as equals in status); non-resolution of land (agrarian
issue); lack of combat-ready troops. The ideological differences
and sluggishness of the leaders of the Ukrainian Central Rada
found expression in a society where destructive sentiments
prevailed in the absence of a national leader who, with his
charisma and foresight, could unite the entire pro-Ukrainian
elite.

Thus, it can be stated that the Ukrainian Central Rada
in a short time managed to lay the foundations of Ukrainian
statehood and allowed future generations to revive Ukraine
after the trials of the Holodomor, war and occupation by
the Soviet regime. Therefore, without the progressive work
of the Central Council, the success of the awakening of the
Ukrainian nation in the late twentieth century would be dif-
ficult to imagine. And the study and analysis of the provisions
of the late, adopted under the pressure of external and in-
ternal factors, the Fourth Universal, which proclaimed inde-
pendence and renunciation of autonomy, is a clear example
of the state position of the Ukrainian intelligentsia of the
early twentieth century. Of course, it is difficult to cover the
whole layer of the turbulent events of the Ukrainian revolution,
but the analysis of the events of the past century will give
hope that conditioned upon the experience of repeating mis-
calculations and failures in the future will not be.
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YetBepTuin YHiBepcan YkpaiHcbKoi LieHTpanbHoi Paau YkpaiHcbkoi HapoaHoi
PecnybAaiku, AK NiACyMOK 0AHOrO i3 eTaniB YKpaiHCbKOI PeBOAIOLjI

Mapisa OneriBHa Auca

A\bBIBCbKMI A€PXXaBHUIM YHIBEPCUTET BHYTPILLHIX CNpaB
79007, ByA. TopopoLbka, 26, M. AbBiB, YKpaiHa

Anortania. CTaTTs NpUcBAYeHA aHaJI3y MpoGJeMaTHKU iCTOPUKO-IPABOBUX YMOB CTaHOBJIeHHs lleHTpasibHOI Paau Ta ii
JiANBHOCTI 4epe3 NpU3My NpUUHATTA YeTBepToro YHiBepcasly, AK HiACYMKy BePIIMHHA HOPMOTBOPYOCTI YKpalHCBKOI
LenTtpanpHol Pagu. AKTyaspHICTh L€l MpoOJeMaTHKH 3yMOBJIEHa BUCBITJICHHAM OCHOBHMX HallpalfloBaHb YKpalHCBKOL
LenTpasipHOi Pamy, sKa yaBipyBajia Mixx 0060B’A3KaMy YMHOBHUKIB POCifichKOl JiepXaBu i HaI[iOHAJIBHOKI CBiJOMIiCTIO
YKpaiHChKUX NATPiOTiB Ta MEPEMOTU «AyXy YKpalHCTBa» AePKaBHUIBKOrO iHTepecy YKpaiHCTBa, BUXOAAYU 3 OYPXIMBUX
nofiii YkpaiHcbKoi peBoJiolii. MeTolo CTaTTi € aHali3 icTOpUKO-IpaBOBUX 3acaj NpUNHATTA UeTBepToro YHiBepcaty
VYxpaiHcepkol LlenTpanbHol Paan Ak 0puAWYHOI KOHCTATalil IparHeHHA YKpaiHIiB JO caMOCTiMHOCTiI Ha IOYaTKOBOMY
eTamni 60poTh6U Ta He3asIeXkKHOCTi. MeTOA0JIOTiYHOI OCHOBOK AOCJiI)KeHHA CTaB KOMILJIEKC METOAIB Ta MiAXOLiB, cepen
AKYX: JiaJIEKTUYHUN METOJ| {O3BOJIMB JOCJIAUTH MPUPOAY iCTOPHKO-IIPABOBHX YMOB CcTaHOBJIeHH: LleHTpasnpHOI Pagu Ta
11 AisUIBHOCTI Yepe3 Npu3My NpUIHATTA YeTBepToro YHiBepcasly, iCTOPUKO-IPABOBUI METOA IOCJIiJKeHHA 3yMOBJIEHUH K
HeOoOXiqHICTh iCTOPUYHOrO MiAX0Ay 3arajioM, TaK i TAaKMX KOHKPeTHO-HAyKOBHUX METO/IiB, K OIMCOBO-XPOHOJIOTiUHUH, AKUN
J103BoJIUB cOPMYyBATU iCTOPUYHE TJIO AOCIIi/)KeHHs, TOPiBHAJIBHO-iCTOPUYHN, AKNI 3a6e3nedrB MOXJIMBICTh TOPiBHAHHA
PO3BUTKY AOCJIiPKyBaHUX iIHCTUTYLIH 3 NOAIOHMMU iHCTUTYLIiAME LbOTO NepioAy, o GOpMyBaIMCA B iHIINX CYyCHiJIbCTBAX;
(opmaIbHO-IOPUIUYHUI METOJ] [JO3BOJIUB BHUBYMTH IIpeMeT [OCJIKEHHA B PO3pi3i CyTO HOPMaTHUBHO-IIPABOBOTO
PeryJIloBaHHsA; iHCTUTYIIMHUN MiAXiZ] BUKOPUCTAHO IJiA KOMILJIEKCHOTO OCMUCJIEHHSI POJIi TOCJIiKYyBaHUX iHCTUTYIIHN B
CYyCIILJIbCTBI, IX BIUIMB Ha MPaBOBY cucTeMy. [IpoaHasizoBaHO [ep:XaBHY MOJITHKY Yepe3 NMPUHILUIN Ta OCHOBHUI 3MiCT
3aKOHOJABCTBA Y HaIpsAMI MiATPUMKU HalliOHAJIBHOro pyXy Ta GOpMyBaHHs MepIINX eJleMeHTiB YKpaiHChKOI JepKaBHOCTi.
JloctiikeHo yepe3 BUBUEHHs eMIIipUYHOIO MaTepiajly HisUIbHICTh yKpaiHChbKOl iHTesireHuii, a came, M. I'pymeBcbkoro —
BEJIMKOro0 icTOpuKa Ta cTpaTera, HeaMiHHoro I'osioBu YkpaiHcbkol LleHTpanbHOI Paay, mo Aajio MOXJIMBICTE 3pO3yMiTU
CBITOTJIAA Ta MOJIITUYHI IepeKOHaHHA, a caMe el HapogHULTBA Ta ¢eepaizMy. BiiBueHO Ta IpoaHa1i30BaHO MOJIOXKEHHSA
3ami3HisIoro, MPUHHATOrO Mif] THCKOM 30BHIIlIHIX Ta BHYTPIlIHiX YMHHUKIB, YeTBepToro YHiBepcasy, IO IIPOTOJIONIyBaB
CaMOCTIIHICTh Ta BiAMOBY Bifi aBTOHOMii, i cTaB sJCKpaBUMM IPUKJIAIOM peasti3amii JepXKaBHUIBKOI MO3UIlil YKpaiHChKOL
iHTesirenuii mouarky XX crositrA. [IpoananizoBaHo MeTy AisyibHOCTi YKpaiHcbkoi IleHTpanbHOl Paiu B KOHTEKCTi 0Oy 0BU
Jlep>xaBy MicJIA CTOJIITh Oe3aepxaBHOCTI, ToMy 110 Bif XVIII CTOJIITTA NpOyKpalHCHKOTO AepKaBHOIO YTBOPEHH:A He 0yJIo,
BCyTepey CyCHiJIbHOMY 3alluTy, AKUI MaHyBaB y CYCHiJIbCTBi. BHCBiT/IeHO 3araybHi 3acagy KOXHOTO yHiBepcasly IO Aajio
MOXUIMBICTh 3pO3yMiTH NOETaNHICTh HaNpalioBaHb YKpaiHChKol LleHTpanbHOI Paau Ta JaTy iCTOPUKO-IIPAaBOBY OLIHKY

KimiouoBi cy1oBa: ykpaiHchKa ifies], yKpaiHChKa iHTeJTireHIlis, HalioHasIbHa cBijoMicTh, ['eHepasibHII cekpeTapiar, denepastisaris,
aBToOHOMifA, M. I'pymeBcbKuit
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Abstract. In today’s context, the definitions of “right” and “law” are becoming increasingly important, because right is a
normatively enshrined justice, and the law is the compiler of social relations. The aim of the article is to clarify the content
and essence of the definitions of “right” and “law”, to determine their relationship and difference and to reflect on this
basis their own vision in jurisprudence. The theoretical and methodological basis of the study is the historical and legal
method, structural and functional method, comparative method. The content and essence of the definitions of “right” and
“law” are considered. The essence and understanding of such legal phenomena as natural law that arose outside society
and positive law created by the state are clarified. The current views of Ukrainian researchers on the characteristics of
common and distinctive features of positive and natural law, which differ in certain norms of behavior created by people
to determine what is allowed and what is not legally allowed and are expressed in the form of laws. Considering the
common features, it is determined that natural law fills the gaps in positive law, because human behaviour is determined
not by man himself, but by the law that dominates him with a combination of justice and legality. The main ways
of development and existence of positive law are identified, among which are customary law, law of judges, law of the
legislator. The main features of positive law, which include mandatory regulations; the expression of norms in laws and
other sources determined by the state; formal certainty; state security. The norms and principles of natural law, which
are absolute in nature, confirm the truth that man can not live in a world where everything is relative and rely only on
contractual bases, which are formulated by the people themselves. It is proposed to conduct research on the relationship
and distinction between the concepts of “right” and “law” used in the process of scientific knowledge of a particular

problem with which the researcher substantiates his research phenomenon

Keywords: law, legal law, non-legal law, unconstitutional law, natural law, positive law

Introduction

In Ukraine, there have recently been a large number of sci-
entific publications on the interpretation and disclosure of
such definitions as “rigth” and “law”, some aspects of which
have been actively considered and analysed by Ukrainian
scholars. Thus, V. Selivanov [1] considered the relationship
between right and law as one of the methodological prob-
lems of philosophy and theory of law. It is the philosophical
understanding of law, sees fundamental values such as free-
dom, equality, justice. Adhering to these values and focusing
on the legal framework for the organisation of any form of
social interaction, you can avoid chaos and differences in
yourself and in relationships with others. V. Savenko offered
a deep understanding of the meaning of the terms “rigth”
and “law” [2]. The author notes that judicial practice sees in
right and law the unity of ideological content and normative
consolidation. Right is perceived as an eternal and statistical
phenomenon, law — as a constant and dynamic; the right
acts as the organiser, and the law — the organiser of public
relations; right as a timeless and supernatural heritage, and
law as a historical and cultural specificity. It follows that the
rught reflects the internal content of phenomena and pro-
cesses and is created by society, and the law - reflects the ex-
ternal resistance to certain crimes and is created by the state.

Suggested Citation

The question of the relationship between positive and
natural law as an integral part of legal awareness and under-
standing of law was studied by R. Lutskyi [3]. The researcher
researched and singled out two phenomena of legal under-
standing — natural law, which has an objective nature and
is created by people in the process of life and positive law,
which, in addition to objective nature, is subjective and created
by the state and its bodies based on and considering natural
law. Thus, the two existing opposing currents merge into one
naturally positive theory of law. M. Kelman, O. Kotukha, and
L. Koval [4], V. Navrotskyi [5], N. Konieva [6], S. Slyvka [7]
and other researchers have devoted numerous scientific pub-
lications to the understanding of “right” and “law” In mod-
ern jurisprudence. The foreign scientific work of the scientist
D. Dudek was not left out [8]. In his work, the author analyses
the concept of public confidence in the state and the rule of
law and notes that true trust in relations between people,
including in relations with the government, follows not from
the law, constitution and codes, but from freedom, responsibility
and human desire good that follows from natural law.

The purpose of the article is to define the essence and
content of the concepts of “right” and “law”, to clarify their
relationship and differences and, accordingly, to reflect their
own vision in jurisprudence.

Article’s History: Received: 15.01.2022 Revised: 16.02.2022 Accepted: 18.03.2022

Melnyk, N.V. (2022). Conceptual and categorical apparatus of the concepts of “right” and “law” and their relationship. Social

and Legal Studios, 5(1), 15-21.

"Corresponding author

15



16

Conceptual and Categorical Apparatus of the Concepts of “Right” and “Law” and...

Theoretical and Legal Bases on the Essence
of the Definitions of “Natural Law”, “Positive
Law” and “Law” in General

In the context of the study, we consider it appropriate to
consider, first of all, the meaning of such definitions as “nat-
ural law” and “positive law”, because, repeatedly in the
publications of modern domestic and foreign researchers.
relevance at the present stage of development of society, be-
cause the law is formed in a state-organised society as the
main regulatory regulator of social relations. Analysis of the
accumulated scientific knowledge identifies that the scientific
interest in the uniqueness, social necessity and complexity of
the phenomenon of law is not declining, but on the contrary,
is constantly increasing.

First of all, it is worth paying attention to the distinction
between the essence and content of law. As the researcher
V. Andriiv notes [9, p. 47] “... if the essence reflects the
internal nature of law, its basic and defining qualitative
characteristics, without which law ceases to be law, then the
content of law is the expression of its essence in many and
varied manifestations, in the whole system of recurring social
relations”. Ukrainian researchers have pointed out that law
derives its name from the word “justice”, as justice is one of
the main foundations of law, which is key in defining it as
a regulator of social relations. M. Kelman is a supporter of a
broad understanding of the phenomenon of law, who noted
that “law is a social regulator of relations, built on the concept
of justice” [4, p. 315].

As Professor M. Miroshnychenko notes [10, p. 132]
“... law is an objectively defined, rationally justified system
of proven in public practice principles, institutions, norms,
rules of conduct, implemented in accordance with the laws
of natural law and associated with government institutions
that have a recognized right to coercion”. We consider the
opinion of M. Sambor to be correct [11, p. 60], who noted
that... law is a normative (volitional) consolidation of the
needs and interests of citizens, society and the state in order-
ing the proper regulation of private and public interests of
legal entities; rules of conduct issued by the state and have
a mandatory, official nature; a set of norms united by public
authorities, which are a systemic set of regulations.

Realising the scientific need for analytical understand-
ing of such legal phenomena as “natural law” and “positive
law”, we will try to summarise the current views on their
nature, understanding, common and distinctive features of
modern scholars. In his study, R. Lutskyi [3, p. 39] notes that
the norms and principles of natural law are absolute. Among
the vast number of variables and relative values, they point
to inviolable prohibitions and unconditional ideals. By their
existence, they confirm the truth that man cannot live in a
world where everything is relative, and that he relies only
on the contractual, ie formulated by the people themselves.
Agreements can be different and can meet many criteria.
Natural law borrows the principle of absoluteness from the
sphere of religion and morality, with which it is closely con-
nected and which have long nourished the sphere of spiri-
tual and practical relations of man with absolute values and
norms. If in traditional ancient and medieval societies religion
directly influenced the legal system, today its influence on
natural law is becoming mostly indirect, which is carried
out through moral norms and theoretical and philosophical
teachings.

Furthermore, N.I. Korchevna and O. Derhunova [12,
p. 23] in their research note that “...one of the main means
of implementing such universal values as freedom, justice,
democracy, law in new political and socio-economic and so-
cio-cultural conditions for Ukraine actualises the develop-
ment of theoretical thought about the relationship between
man and law. This interaction is manifested in natural law,
which is considered to be derived from human nature, re-
gardless of its fixation in law.

At the same time, foreign researcher D. Dudek is of the
opinion that the state’s respect for the natural human right
to legal security is a stronger basis for real trust in relations
between citizens and the state than the link between trust
and the rule of rights, detached from social reality [8, p. 38].

Ukrainian scientists conduct a lot of research, which
also applies to positive law, which is explained by the desire
to find the foundations of law in everyday life. In particular,
S. Slyvka explores positive law in terms of freedom of will.
Positive law, in his opinion, means the national law of each
state, the external form of regulation of which is enshrined
in law. The process of adopting the legal norms of positive
law is associated with certain elements of coercion, prohibi-
tions, which can sometimes be subjective. The author con-
siders the freedom of human will in positive law, which, in his
opinion, can be achieved by violence or not by violence [7].

Ukrainian researcher R. Lutskyi shows a very clear
tendency towards positive law, which states that “...it is ob-
vious that it developed during the transition of mankind to
civilisation, when there were objectified foundations for the
freedom of the individual - the emergence of surplus prod-
uct in the form of private property and the separation of
individuals. As a result, positive law is formed as an institu-
tional, externally objectified entity. The process of law de-
velopment was associated with the development of writing,
consolidation of norms and their implementation in written
documents. Positive law, precisely in view of its written ex-
pression and relationship with the government, acquires the
quality of an institutional, influential normative regulator.
Certain requirements for people’s behaviour are transformed
into legal norms through specific forms and become public.
“However, the analysis of accumulated scientific knowledge
allows to distinguish the main ways of development and
existence of positive law as a public phenomenon, among
which is customary law (law, which is expressed mainly in
customs); the right of judges (a right created mainly by the
court); the right of the legislator (the right created by the
legislative activity of the state). It is expedient to single out
the key features of positive law, which include mandatory
regulations; the expression of norms in laws and other sources
determined by the state; formal certainty; state security” [3,
p. 39-40].

The study of scientific literature revealed common
and distinctive features of natural and positive law. We consider
the opinion of R. Lutskyi to be correct, which singles out their
common features, among which are:

—focusing on the regulation of human behaviour, support-
ing the idea of harmony of the universe;

— observance of many moral norms;

—reflection in positive law of natural legal principles and
functions;

— the only logic of maintaining world and state law and
order;

—natural law, like positive law, does not deny the needs



of public authorities;

— common duty for all people;

— the superiority of reason over will;

—natural law is a criterion for assessing positive law;

—natural law fills the gaps in positive law;

— human behaviour is ultimately determined not by the
person himself, but by the law — natural or positive, which
dominates him;

— a combination of justice and law;

- natural law in some cases is an intuitively positive law.

However, we emphasise that there are also distinctive
features of natural and positive law:

— positive law, in contrast to natural, created by man;

— the theory of natural law is always ontological, and the
theory of positive law tries to rely primarily on ontology;

— the law of nature is perfect and eternal, and the positive
is imperfect and short-lived;

— some norms of natural law are unchanged, and norms
of positive law are changeable, although much conservative;

— natural law regulates ontological and deontological
processes, and positive law — only deontological;

—natural law is slowly changing and evolving, and positive
law is changing rapidly and revolutionary;

—not all norms of positive law correspond to natural law,
natural law is a standard of positive law;

—natural law is metaphysical, and positive law is rational;

— there is a supernatural right, but no superpositive law;

— natural law depends on the supernatural, positive — on
international law;

— elementary morality is important for positive law, and
higher - for natural law;

— positive law denies natural law, and natural, on the
contrary, supports the positive;

— man is the basis of positive law, and for natural law the
basis is not only man but also the real world as a whole;

—natural law is characterised by synergies that are unac-
ceptable for the positive;

— positive law cannot prohibit euthanasia, and natural
law has such force [3, p. 40].

The analysis of the existing scientific views of scientists
reveals that there is a distinction between natural and positive
law, which is that natural law has existed and will exist in
nature, regardless of how people will perceive it; exists outside
the time parameters; is the main basis for positive law; fills
in the gaps in positive law. For its part, positive law differs
from natural law in such basic properties as: mandatory reg-
ulations, state security, certain rules are variable and man is
the basis of positive law.

Thus, having considered natural and positive law, we
have our own vision of the formulation of the basic properties
of the definition of “law”, by which we mean:

— a social phenomenon without which society cannot exist;

— reflection of the requirements of general justice;

— establishment and protection by the state of a measure
of conduct;

— a set of legal norms;

— the norm of freedom.

Having clarified the essence and content of natural
and positive law, we can say that it is not necessary to find
out which of these concepts is more perfect or which of them
occupies a dominant place in modern jurisprudence, as each
of these theories complements each other. Therefore, the task
of modern legal science will be to explore the non-existent
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ideal system, which would stand above all available mani-
festations of law, embodying their advantages.

Theoretical Approaches to the Essence
of the Concept of “Law”

In recent decades, in Ukrainian and foreign literature, and in
legal practice, the essence and concept of legal and non-legal
law remains the subject of research to this day.

Analysing Ukrainian jurisprudence, we consider it
necessary, first of all, to consider the existence of legal law
in its content and essence. A. Hryshchenko is a supporter of
a broad understanding of this sphere [13, p. 6, 8], who noted
in his work that “...]legal law, as a formal consolidation of
law, based on humanistic and progressive views, the maximum
realisation of social ideas of a developed civil society, legal and
democratic state; as a normative legal act aimed at the realisa-
tion of constitutional rights and freedoms of man and citizen,
the source of which is the sovereign will of the people, the
nature and content of humanistic ideas and universally rec-
ognised human values, and the purpose of regulation — the
existence of civil society, social, democratic and the rule of
law and the rule of law”.

As N. Koneva notes, “natural human rights are the main
criteria for recognising the law as a legal and material criterion
of the legal nature of legislation, which later determine the
possibility of its application in the spirit of ensuring funda-
mental human and civil rights and freedoms” [6, p. 99]. At
the same time we emphasise, as noted by V. Selivanov [1,
p. 55-56]: “... legal law as an expression of the essence of
law, ie truth and justice, the truth of life — is a system of
subjective rights based on real social needs and interests, it
plays in society, in particular, the role of a degree of freedom
of human behaviour, whose (freedom) is not identical with
permissiveness, in contrast to arbitrariness. Only by adhering
to the idea of freedom and justice and focusing on the legal
basis in the organisation of any form of social interaction, we
can avoid chaos, differences in themselves and in relationships
with other people.

Identifying the essence of law as the main regulatory
tool of the rule of law, which should be based on law and act
within the law, Ukrainian researchers V. Tatsii and Y. Todyka,
noted that: “... its role — to unite, not divide to unite society
to solve urgent problems. Laws that adequately express the
public interest, combine the ideas of freedom, justice and
equality in the regulation of social relations, can be an important
factor in stabilising the social situation, streamlining stable
structures of state and civil society, development of democratic
political and legal processes” [14, p. 9-10].

Having clarified the theoretical foundations of legal
law, it is worth paying attention to the special characteristics
of non-legal law. Exploring this legal aspect, N. Koneva [6,
p. 142] notes that “... in non-legal law the law is not em-
bodied, but acts as a form of legal arbitrariness. Illegal are
laws whose effect leads to results that contradict the expec-
tations of the legislator, including those bylaws that in their
content must comply with the provisions of the law and in
fact contradict it. There are also illegal laws or their special
norms that are not directly related to arbitrariness, but are
significantly contrary to the principle of justice and do not
meet the needs of social development, and therefore are not
only ineffective but also harmful.

Researching the scientific work “Problems of defining

17



18

Conceptual and Categorical Apparatus of the Concepts of “Right” and “Law” and...

the concept of legal law”, V. Ryndiuk analysed the scientific
views of many researchers, among which the prominent is
M. Patey-Bratasyuk, who determines that “... illegal norma-
tive act, such as a document issued by a public authority sig-
nificantly violates the principle of legal equality, thus, does
not correspond to the ideas of law, but is mandatory and
protected from violations by public authorities “[15, p. 24].
Considering the scientific and theoretical views of prominent
researchers on legal and non-legal law, we consider it appro-
priate to interpret the term — “unconstitutional law”, i.e. a
law that does not comply with the Constitution of Ukraine [16]
as the basic law of the state. As noted by M. Kelman [4, p. 330]:
“...The Constitution is a special legal act that is important
for man, society and the state. The Basic Law establishes the
foundations of social and state order, the legal status of man
and citizen, the principles of public authority by the people,
the structure and relations of the state, and the foundations
of local government. The Constitution is the foundation, the
basis of the country’s legal system and legislation; an out-
standing factor in ensuring state sovereignty, consolidation
of society, creates appropriate conditions for self-realisation
of the individual.

Analysing the numerous works of researchers, these
provisions show that in the scientific literature there is no
unambiguous interpretation of the concept of legal and
non-legal law. In a narrow sense, legal law means a law that
adequately reflects the law, the “spirit” of law, legal princi-
ples. As for non-legal law, it is a law that does not reflect the
essence, value, content of law and violates its principles. It
is the Constitution, as the basic law of the state, embodies
fundamental human values and is always legal in content,
respectively, non-legal laws are unconstitutional.

Correlation and Difference Between the Concepts
of “Right” and “Law”

Based on a number of fundamental foundations for the study
of theoretical and legal aspects of positive and natural law
and law, we consider it appropriate to dwell on the relation-
ship between the concepts of right and law. Considering law
as an objective socio-cultural phenomenon in time, in its essence
and content precedes the law. Considering the scientific views
of L. Korchevna, O. Derhunova [12] in “On the problem of
determining the law” and V. Savenko [2] in the article “Com-
parative analysis of the concepts of “right” and “law” as elements
of legal reality”, it should be noted that they emphasised that
there is a difference between right and law, since right is
the freedom to act or not to act, while the law defines and
binds one or another member of this alternative. Thus, right
and law are different, as are duties and freedoms, which are
incompatible with the same.

V. Savenko identified a very clear trend in the rela-
tionship between the definition of “right” and “law”, not-
ing that “...jurisprudence in right and law sees the unity of
ideological content and normative consolidation, in which
right is given the role of a holistic phenomenon and law — a
micro-phenomenon in the structure of the first. He consid-
ers right to be an eternal and static phenomenon, law to be
constant and dynamic; right- as an ideological heritage of a
certain space-time continuum, law - as a source of objective
law within a particular legal system; right — as an organiser,
law — as a compiler of social relations; right — as a timeless
and supernatural heritage, law — as a historical and cultural
specificity” [12, p. 108].

According to criminal law researcher V. Navrotskyi,
the recognition that “right” and “law” are not the same thing,
and that the law must be legal, is a growing type of legal sci-
ence. After all, it must not only explain, interpret the current
law, but also find out how it meets the requirements of law,
assess the quality of the law. At the same time, the require-
ments for the quality of the law itself are growing, which
should not only express the will of the legislator, but also
meet the requirements of law, which is a means of stabilis-
ing legislation, protects the law from unreasonable, current
needs” [5, p. 350-351].

These provisions indicate that the relevance of the
chosen research issues is influenced by the relationship be-
tween the concepts of law and law. As the researcher of this
tradition V. Selivanov notes [1, p. 55] “... in the ontological
aspect of the distinction between law and law, answering the
question of what is law, identifies objectively essential fea-
tures of law, the very presence of which in the law allows
characterising it as a legal phenomenon or as a legal phe-
nomenon as an external manifestation and the realisation of
the legal essence”.

We consider the opinion of the Ukrainian researcher
V. Navrotskyi to be correct [5, p. 349], who noted that the
interaction of the concepts of “right” and “law” is characterised
by the fact that right is the content of the provisions, and
the law — the form in which they acquired legal force. In this
case, the content cannot exist without the appropriate form,
and the form cannot be insignificant. Since the form (law) is
formed by people with their interests, preferences, mistakes —
the form does not necessarily have to be fully consistent with
the content at any time. Therefore, there is a dialectical con-
tradiction between form and content, which is eliminated in
the improvement of law and change the perception of good
and evil in society, the seriousness of repression that can be
applied to criminals. In an analysis of existing theoretical
approaches to clarifying the nature and content of right and
law, professor V. Navrotskyi identified the most important
features that characterise their differences and relationships.

Table 1. Characteristic properties of “right” and “law”

Right

It is an instrument of society

Law

It is an instrument of the state

Expresses the will and interests of the legislator at a certain
stage of the state

More stable and not related to current needs

Dynamic - constantly changing, reflecting, in particular,
the interests of politically dominant legislators or lobby
groups to oppose certain encroachments

The introduction into law of principles and definitions is a means of implementing the provisions of law, proof that
the legislator is not arbitrary in creating legislative requirements, but limited by law




Right
It consists of norms

the higher the level of law enforcement, the greater the role
of law than law

The Supreme and Constitutional Courts of Ukraine and the
International Court of Human Rights focus more on law
than on individual articles of law

The «spirit» that follows from the system of provisions is
important in law

There are no persons or groups of persons who would
impose the provisions of law as obligatory
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Table 1, Continued

Law

It consists of articles grouped into larger
structural units — sections, parts

In the law - “letter” — of wording given by the legislator

The law is at the same time the will of the people, including
individuals

The law clarifies the provisions of the law, in certain cases preventing their application

Source: developed by the author based on [5, pp. 349-351]

In foreign literature there is a widespread opinion of
prominent researchers in the legal field R. Kabalskyi and
O. Shevchyk [17], who noted that “...one of the manifesta-
tions of the rule of law is that law is not limited to law as
one of its forms, but includes other social regulators, such
as morals, traditions, customs, etc., which are legitimised by
society and historically implemented in national culture. All
these elements of law are interconnected by a set of norms
that correspond to the ideology of justice, the idea of law,
which is largely reflected in the Constitution of Ukraine [16].
Important is not only the law itself, but also the goals that
pursue its norms, as stated in the doctrine, the law is defined
as a manifestation of its value in the ability to regulate public
relations, act as a means of regulating public relations, ensure
adequate public good in law and order. In order for the law
to be valuable, it is endowed with those qualities that identify
it as an important social force of society and a carrier of social
energy” [17, p. 161].

Conclusions

The analysis of the existing views of Ukrainian and foreign
researchers and the accumulation of scientific knowledge to
clarify the nature and content of definitions of right and law
and their relationship allows concluding that right is a set of
rules of conduct established or recognised by public authori-
ties, universally binding and official, built on the principles
of justice and equality in accordance with the interests of the
population and the rule of law in the state.

In the course of the research certain distinctive and
common features of natural and positive law are singled out.
Differences in natural law: 1) exists from nature; 2) perfect,
eternal; 3) there are no spatial restrictions on its existence
and operation; 4) constant in time, there are no specifically

defined temporal and spatial parameters; 5) has always ex-
isted and will exist in nature, regardless of its perception
by humans. Differences in positive law: 1) created by man;
2) imperfect, short-lived; 3) operates in clear spaces (time,
space, circle of people); 4) the existing concept of validity, i.e.
provides for the time of occurrence of a certain rule and its
entry into force or termination; 5) man is the basis of pos-
itive law. Common features: 1) commonality of many moral
norms; 2) reflection of legal principles and functions; 3) main-
tenance of world and state law and order; 4) does not deny
the needs of public authorities; 5) a common duty for all
people; 6) human behavior is determined by natural or positive
law; 7) a combination of fair and legal.

Thus, the analysis of accumulated scientific knowl-
edge allows emphasising that the circumstances (opportuni-
ties) contained in the law must be embodied in reality, ie in
law. Accordingly, in the narrow sense, a law is a normative
legal act that has the highest legal force, adopted by the leg-
islature or by popular vote, must directly express the will of
the people and the interests of civil society. Thus, the law is
a realised opportunity, which is embodied in law. Opportu-
nity alone cannot become a reality. Just as the right cannot
be exercised by itself, the requirements need to take legal
form.

The right itself covers the internal content of phenom-
ena and processes, and the law reflects the external opposition
to certain crimes; right is created by society and law by the
state. Thus, in the process of this study, certain differences and
correlations between the concepts of “right” and “law” were
identified. The main differences are that the right exists in-
dependently of the law and existed when the law did not yet
exist; law is a natural phenomenon and in law it acquires an
official state form.
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Melnyk

MoHATTEBO-KaTeropiaAbHUMU anapaTt KOHLUENTIB «NpaBo» i «<3aKOH»
Ta iX cniBBiAHOLLEHHSA

Hapia BoropumupisHa MeAbHUK

A\bBiBCbKWI AEPXaBHUI YHIBEPCUTET BHYTPILLHIX CNpaB
79007, ByA. [opoaoubKa, 26, M. AbBiB, YKpaiHa

AHoTanis. {emai GispInoi akTyajibHOCTI B YMOBax ChOTOJEHHs HaOyBa€ BU3HAUEHHs MOHATH «IIPaBO» i «3aKOH»,
OCKiJIBKU TIPaBO — Ile HOPMATUBHO 3aKpillJIeHa CIIpaBeJINBiCTh, a 3aKOH — Ile YIOPAAHUK CyCHiJIbHUX BigHOCHH. MeToro
cTaTTi € 3’ACYyBaHHA 3MiCTy Ta CyTHOCTI HediHilill «IpaBo» i «3aKOH», BU3HAUEHH: iX CIiBBiAHOLIEHHS Ta BiAMiHHICTb
i BimoOpaxeHHA Ha IIill OCHOBIi BJIacHOrO GadyeHHs B IOpPUCIPY/eHIlii. TeopeTuKo-MeTON0JIOTiYHY OCHOBY JIOCJIiJPKeHHsI
CTAHOBUTDH iCTOPUKO-NIPABOBUIN MeETOJ, CTPYKTYPHO-QYHKIIIOHAJIBHUI MeTOJ, MOPiBHAIBHUUN MeToA. Po3risAHyTo 3MicT
Ta CYTHICTh BU3HAYEHb «IIPABO» i «3aKOH. 3’ACOBAHO CYyTh TAa PO3YMiHHA TAKUX NPABOBUX ABUII K MPUPOAHE IPABO,
sIKe BUHUKJIO 11032 CYCIIIJIbCTBOM Ta MO3UTHBHE IPABO, II0 CTBOPIOETHCA JEPKaBOK. Bru3HayeHO HasABHI Ha TenepimHii
Yac MorJIsifu YKPaiHChbKUX JOCJIiHUKIB MO0 XapaKTEPUCTUKYU CIiJIBHUX TA BiAMiHHUX PUC MO3UTUBHOTO i IPUPOIHOTO
MpaBa, BiAMiHHICTIO KX € IEBHI HOPM MOBeiHKH, sIKi CTBOPIOIOTHCS JIIOJIbMHU /151 BUSHAYEHHS TOT0, 1110 JO3BOJIEHO, A 10
I0OpU/IMYHO He JO3BOJIEHO Ta OTPUMYIOTh 30BHIIIIHE BUPAXXeHH: Y BUTJIA/Ii 3aKOHIB. Po3riisajaoun CijibHi pucy, BU3HAYEHO,
110 IPMPO/IHE [IPaBO 3all0BHIOE IPOTaJIMHU TO3UTUBHOIO N1paBa, OCKiJIbKY, NOBeAiHKY JIIOAVMHY BU3HAYa€ He caMa JII0A1Ha,
a 3aKOH, AKWH JOMiHy€ HaJ Helo 3 IOeAHAHHAM CIIpaBe/IJ/INBOCTI Ta 3aKOHHOCTI. BusBIeHO OCHOBHI crtoco6u GopMyBaHHs
Ta iCHyBaHHA [TO3UTHUBHOIO IIpaBa, cepe/l AKMX € 3BUYaEBe IPaBo, IPaBo Cy//1iB, IPaBO 3aKOHOAABIA. 3a3HaY€HO OCHOBHI
O3HaKM MMO3UTHBHOTO IIpaBa [0 fAKUX BiJHOCHMMO 3araJbHOOOO0B’I3KOBY HOPMATHUBHICTh; BUPAXEHiCTh HOPM Y 3aKOHAX Ta
IHIINX KepeJiax, [0 BU3HAYAIThCA AepkaBolo; GopMaIbHy BU3HAUeHiCTh; 3abe3meueHicTh JepxkaBow. OxapakTepru30BaHO
HOPMH i MPUHIUIM [IPUPOJHOTO MPaBa, AKi MalTh abCOJIIOTHUH XapaKTep, MiATBEpXXKYI0OTh caMe Ty iCTHUHY, L0 JII0ANHA
He MO’Xe XUTHU B CBiTi, ie BCce BiJHOCHO i cnupaTucs TiJIbKM Ha JOTOBipHi OCHOBH, fAKi cpOpMyJIbOBaHi CAaMUMMU JIIObMU.
3anpornoHoBaHO 3AiMICHUTH HayKOBe NOCJiJKeHHsA IIOAO0 CIIiBBiJHOIIEHHA Ta PO3Pi3HEHHA MOHATh «IIPaBO» i «3aKOH»,
III0 3aCTOCOBYIOTHCS B IIPOIIECi HAYKOBOIO Mi3HAHHSA BU3HAYEHOI IPoOjeMH 3a JJOTIOMOTOI0 KUX JAOCIIiHUK OOIPYHTOBYE
JIOCJTiIPKyBaHe HUM SIBUIIE

Ku1i04oBi cjioBa: 3aKOH, IPABOBUI 3aKOH, HEMPABOBUE 3aKOH, HEKOHCTUTYLIMHUI 3aKOH, IPUPOAHE MPaBO, MO3UTUBHE
paBo
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Some Problems of Making a Procedural Decision to Close Criminal Proceedings

in Connection with the Release of a Person from Criminal Liability
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Abstract. In judicial practice, there are situations when, as of the day of the decision of the appellate court, the statute of
limitations for bringing the accused to criminal responsibility has expired, and the defense does not take the initiative to
release the person from criminal liability. Accordingly, the court in no way responds to the existence of this circumstance
and does not decide on the application (non-application) of the grounds contained in paragraph 1 of Part 2 of Article.
284 of the CPC, or another, to make a procedural decision to close the criminal proceedings. Therefore, the aim is to try
to answer the question of which of the procedural decisions, under the described conditions and circumstances, should
be made by the court: to close the criminal proceedings in connection with the release of a person from criminal liability
or a person should be released in the court of cassation from punishment? Due to the applied formal-logical method
and systematic analysis, it was found that Part 2 of Art. 284 of the CPC concerns cases of closing criminal proceedings
exclusively by the court. It was stated that in paragraph 1 of this part of the article, among the grounds for closing the
criminal proceedings, the legislator provides and “...in connection with the release of a person from criminal liability.” At
the same time, it has been proven that the right of a person to be released from criminal liability, if there are grounds for
it, judges often do not depend on their own duty to explain to a person such a right so that he can use it. It is established
that the responsibilities enshrined in Art. 285 of the CPC apply not only to courts of first instance, but also to appellate
instances. Research methods such as sampling, system-structure, induction and deduction have been used to argue that
in circumstances where a court conviction has entered into force, a person should be exempt from the court of cassation,
this is stated in Part 5 of Art. 74 of the Criminal Code of Ukraine, on the grounds provided for in Art. 49 of the Criminal
Code of Ukraine. At the same time, it is proved that the court has hindered the adoption of such a procedural decision by

the approach that the legislator laid down in the construction of paragraph 1, part 2 of Art. 284, art. 440 of the CCP

Keywords: release from punishment, appeal proceedings, cassation appeal, statute of limitations for criminal prosecution

Introduction

Various approaches have been developed in science and
judicial practice to the declared issues, but primarily, the
reason for this situation is that the current provisions of the
CPC of Ukraine [1] and the Criminal Code of Ukraine [2]
(hereinafter — the CCU) do not provide unambiguous answers.
Thus, only the court has the authority to close criminal pro-
ceedings in connection with the release of a person from
criminal liability (paragraph 1 of part 2 of article 284 of the
CPC of Ukraine) [1]. Part 2 of Article 285 of the CPC of
Ukraine [1] states that if available (which follows from the
provisions of the CPC and the Criminal Code of Ukraine) release
from criminal liability, the person is explained the right to such
release. Judges often do not make such a right of a person with
their own duty to explain to the person this right and legal
consequences in case the person uses it or, conversely, does
not use it. As a result, requests in the form of a request for
release from criminal liability are submitted before the cassation
hearing and even during it [3]. Given such realities, there is
a problem of unambiguous understanding of which of the
two procedural decisions, which follow from the existing
provisions of the current CPC [1] and the Criminal Code of
Ukraine [2], the court must take if there are established grounds:

Suggested Citation

to close criminal proceedings with the release of a person from
criminal liability or should the person be subject to release
from punishment in the court of cassation? After all, under
identical conditions, in one case, the court of cassation must
release such a person from punishment, as stated in part 5
of Article 74 of the Criminal Code of Ukraine [2], on the
grounds provided for in Article 49 of the Criminal Code of
Ukraine [2], and in otherwise — there is an opportunity for
the cassation instance to release from criminal liability and
close the criminal proceedings, as regulated in paragraph 1,
part 2 of Art. 284 of the Criminal Procedure Code of Ukraine [1].
Because Article 440 of the CPC of Ukraine [1] refers to the
closure of criminal proceedings by the court of cassation,
which obviously occurs after the verdict enters into force and the
court establishes the circumstances provided for in Article 284
of the CPC of Ukraine [1]. In this case, Yu.V. Baulin noted that
it is impossible to get rid of what has already happened [4,
p- 191-192, 194], ie from criminal liability, when the sentence
has already entered into force on the basis of the provisions
of Article 532 of the CPC of Ukraine [1]. Therefore, in such
a situation, it is illogical to make a decision on release from
criminal liability [4, p. 191-192, 194]. After all, under such
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conditions, a person is already “considered to be subject to
lawful conviction for a crime previously committed by him”,
quite correctly sums up O.P. Horokh [5, p. 271]. Therefore,
it is logical to release this person from punishment, not from
criminal liability [4, p. 194]. It should be emphasised that,
in general, the institution of exemption from criminal liability
is very controversial, which follows from the analysis of sub-
stantive and procedural law, and can be traced in scientific
discourses. Thus, the institute of exemption from criminal
liability has already been considered by O.0. Dudorov in the
plane of its constitutionality [6, p. 40-48], and Yu.V. Baulin,
among other things, criticised the approach that “through the
release of criminal liability is its differentiation” [4, p. 192]. In
the criminal procedural perspective, this institution was “in-
spected” by G. Ros in relation to the presumption of innocence,
ans he found a number of inconsistencies between them [7,
p. 232-237]. And although its conclusions were made under
the previous CCP, ie before 2012, they are, for the most part,
relevant in terms of doctrine. However, these researchers did
not analyse the current array of case law on the declared
issues, which, unfortunately, is not characterized by unity.
The generaliaed list of components of the issue crystalliaed
during the consideration in the Cassation Criminal Court of
the Supreme Court of the case No. 521/8873/18 (proceedings
No. 51-413kmo21) [3; 8], during which the judges of the First
Judicial Chamber of the Criminal Court of Cassation of the
Supreme Court, substantiating their position in the decision
of September 23, 2021 [8], transferred the criminal proceed-
ings to the Joint Chamber and invited members of the Sci-
entific Advisory Board to join the Supreme Court to join this
discussion by preparing relevant scientific conclusions [9].
In particular, it should be emphasised that in this criminal
proceeding before the cassation hearing the defense filed a
petition to the court of cassation to release the person from
criminal liability under Article 49 of the Criminal Code of
Ukraine [3; 8; 9]. It seems that the above only emphasises
the relevance of the declared problem and the practical urgency
of its solution.

Notably, attempts have already been made in the sci-
entific conclusion to present their own beliefs and arguments to
them [10]. The purpose of this publication is another attempt
to give an already detailed answer to the question of which
of the procedural decisions, under the described conditions
and circumstances, should be taken by the court: to close
criminal proceedings in connection with the release of a person
from criminal liability or a person should to be released from
punishment in the court of cassation? It is proved that in the
circumstances when the conviction of the court came into
force, the person should be subject to release from the court
of cassation from punishment, as referred to in Part 5 of Art. 74
of the Criminal Code of Ukraine, on the grounds provided
for in Art. 49 of the Criminal Code of Ukraine. At the same
time, it was stated that the approach to which the legislator
laid down in the construction of item 1 part 2 of Art. 284,
art. 440 of the CPC, so it must be adjusted.

The Right of a Person to be Released from
Criminal Liability, if There are Grounds for it,
Depends on the Obligation of the Court to Explain
to the Person this Right

It should be emphasised that only the court, among other
things, closes criminal proceedings in connection with the
release of a person from criminal liability (paragraph 1 of
Part 2 of Article 284 of the CPC of Ukraine) [1] in cases
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provided by the Law of Ukraine on Criminal Liability (Part 1
of Article 285 CPC of Ukraine) [1]. A person has the right
to have the charges against him or her tried in court as soon
as possible or to have them terminated by closing the pro-
ceedings (part 1 of Article 283 of the CPC of Ukraine) [1],
and the prosecutor is obliged to take some of the actions
listed in part 2 of Article 283 of the CPC of Ukraine as soon
as possible after notifying the person of suspicion, having, of
course, collected the relevant body of evidence and having
proper grounds.

At the same time, among the general provisions of
criminal proceedings during the release of a person from
criminal liability, part 2 of Article 285 of the CPC of Ukraine
provides clarification of the right to such release, and part 3 of
this article specifies aspects of this right and clarification [1].
However, the legislator in this article does not specify the
subjects who are endowed with the corresponding duty to
explain these provisions to the suspect, accused. However, it
seems to us that this was done to avoid overloading the text of
the CPC of Ukraine, because from Article 284 of the CPC of
Ukraine and other provisions of the CPC of Ukraine, which
regulate procedural activities, both in pre-trial investigation
and court to raise the issue of exemption from criminal liability,
if there are grounds for it, is available, both for the suspect
and the accused, both in the pre-trial investigation and in
the court stages [11, p. 64]. Moreover, cases of completion
of pre-trial investigation, inter alia, by an indictment, and
not only by a procedural decision in the form of a request for
release from criminal liability, provide a further possibility,
if identified, to release the person from criminal liability in
court.

Based on the above, it is obvious that the requirement
of the legislator to clarify the person suspected of being
charged with a criminal offense and in respect of which the
possibility of exemption from criminal liability the right to
such release (Part 2 of Article 285 CPC of Ukraine) applies
not only subjects that are authorised to conduct pre-trial in-
vestigation, but also the court of first and appellate instance,
including [11, p. 66].

Thus, summing up the analysis, we can say that the
court of first instance and the appellate court have a duty
in accordance with the provisions of Article 285 of the CPC
of Ukraine [1] to explain to a person prosecuted that at the
time of trial or appeal The statute of limitations for bringing
this person to criminal responsibility and the possibility of
such release and the right to object to the closure of criminal
proceedings on this non-rehabilitative basis have expired.
Notably, the Joint Chamber of the Criminal Court of Cassation
of the Supreme Court in its decision of 6 December 2021 in
case No. 521/8873/18 (proceedings No 51-413km221) chose
the same position, recognising the release of a person from
criminal liability in connection with the expiration of the
statute of limitations, the imperative duty of the court of first,
appellate instances [3].

Failure of the Court of Appeal (First Instance)
to Clarify the Provisions of Article 285 of the CPC of
Ukraine is a Significant Violation of the Requirements
of the Criminal Procedure Law within the Meaning of
Part 1 of Article 412 of the CPC of Ukraine

Among the list of paragraphs of Part 2 of Article 412 of the
CPC of Ukraine [1], which determines which of the violations
of criminal procedure law should be considered significant,
i.e. those “which prevented or could prevent the court to make
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a lawful and reasonable court decision”, paragraph 1 provides
what the judgment shall in any case be set aside if “If there
were grounds for the court to close the criminal proceedings,
it was not closed” [1]. In the present case, this ground for
setting aside the judgment in Case 521,/8873/18 (proceedings
51-413 kmo21) [3] should have been applied. In turn, the
joint chamber of the Criminal Court of Cassation in the deci-
sion of December 6, 2021 in the already mentioned proceed-
ings chose a slightly different position and did not take into
account the stated grounds. The Joint Chamber proceeded
only from the fact that it had established the fact of unlawful
conduct of the appellate proceedings without the participa-
tion of the accused; “The requirements of the criminal pro-
cedure law were violated, which led to the incorrect appli-
cation of the criminal law.” Part 1 of Article 438 of the CPC
of Ukraine [1] was applied to overturn a court decision [3].

It seems that along with the mentioned undoubted
violations of the requirements of the criminal procedure law,
it is also necessary to explain to the person that at the time of
the trial, based on the existing obligation of the court of first
and appellate instance, in accordance with Article 285 or the
appellate review, the statute of limitations for bringing that
person to criminal responsibility has expired. The possibility
of such release from criminal liability and its consequences
for this person are also explained. Exemption from criminal
liability is the basis for closing the criminal proceedings by
the court (paragraph 1 of part 2 of Article 284 of the CPC
of Ukraine) [1]. Therefore, the implementation of the above
actions by the court and the establishment of the court’s con-
sent to such release from criminal liability can in fact be
regarded as one of the steps towards the decision to close the
proceedings. In turn, failure of the court of first or appellate
instance to clarify the provisions of Article 285 of the CPC
of Ukraine [1] to a person, as a result of which, if there are
grounds for the court to close the criminal case, was con-
sidered a significant violation of Part 1 of Article 412 of the
CPC of Ukraine.

There is an exception to the above, when the court
decision should not be revoked, if the proceedings were not
closed if there are grounds for such closure by the court.
In the case we are considering, this is a situation when the
materials of the proceedings confirm that the suspect or ac-
cused is exempt from criminal liability, including on such
non-rehabilitative grounds, which is regulated in Article 49
of the Criminal Code of Ukraine [2] (expiration of the statute
of limitations for criminal prosecution), objected to this. As
a result, on the basis of Part 3 of Article 285 of the CPC of
Ukraine [1], pre-trial investigation and court proceedings were
conducted in full in the general order.

In the Circumstances when the Conviction of the
Court Came into Force, the Person Should be Subject
to Release in Court of Cassation from Punishment,
as Referred to in Part 5 of Art. 74 of the Criminal
Code of Ukraine, on the Grounds Provided for
in Art. 49 of the Criminal Code of Ukraine

It is worth noting that globally at the heart of this issue is the
idea of improving existing legal mechanisms to protect citizens
from violations of their rights, in particular, during criminal
proceedings, making the final decision on punishment or re-
lease. Its various aspects and components, including interna-
tional [12, p. 257-267], are constantly in the field of view

of scientists. Researchers, logically, justifiably advise to start
with criminal policy [13, p. 282-293], resorting to the im-
plementation at the level of the apparatus [14] and improv-
ing the existing individual components [15]. The aspect of
introduction of humane approaches and respect for human
dignity in special standards is also acute [16, p. 277]. We
agree with the author’s vision that a prerequisite for the de-
velopment of the latest effective means of combating criminal
offenses, among other things, is an in-depth study [17, p. 262].
After all, “now criminal law, as a means of protecting hu-
man rights and freedoms in national and international law
is characterized by imperfect adaptation to rapidly changing
social circumstances, which, accordingly, leads to problems
in their legal protection” [18, p. 248-253]. Criminal procedural
law is no exception, and when the issue concerns both of them,
namely those legislative omissions that are interdependent,
one should not hope for the unity of scientific and practical
approaches. In this regard, it should be emphasised that the
institution of exemption from criminal liability is very con-
troversial not only among practitioners but also in scientific
circles unanimity on its constitutionality [6, p. 40-48], indi-
vidualisation or differentiation, consistency with the principles
of criminal proceedings, in particular with the presumption
of innocence, etc., is also absent [7; 19; 20]. In turn, considering
the comprehensive at the dissertation level the institution of
release from punishment, O.P. Horokh also did not establish
absoluteness about him, moreover, comparing the substantive
and procedural norms, he came to the conclusion that the
legislator clearly could not solve this problem with dignity
in the current CPC. “... and the question of the possibility of
sentencing without sentencing has become even more con-
fusing” [5, p. 139], therefore recommends an illustrative ex-
ample of the wording of the article, which provides for the
adoption of a conviction without sentencing [5, p. 140].

In line with this research, it is important for the legislator
to determine the moment when a person will be prosecuted.
In particular, during the pre-trial investigation the suspicion
is formulated in the procedural document - notification of
suspicion and the person is directly informed about the suspicion
of committing a criminal offense in the manner prescribed
by the CPC of Ukraine. It is also important that at this stage
of the procedural activity there is an initial moment of bringing
a person to criminal responsibility [11, p. 65], because ac-
cording to paragraph 14 of part 1 of Article 3 of the CPC of
Ukraine under criminal prosecution should be understood
“... stage of criminal proceedings, which begins from the
moment of notifying a person of suspicion of committing a
criminal offense” [1].

This legislative wording generally follows from the Deci-
sion of the Constitutional Court of Ukraine No. 9-rp/1999 [21],
although the legislator brought it in line with other provisions
of the CPC of Ukraine in 2012 [1]. Since the said Decision
of the Constitutional Court of Ukraine was adopted under the
conditions of the then wording of the third part of Article 80
of the Constitution of Ukraine and the CPC of 1960 [22], the
current procedural decisions were analysed. And in accor-
dance with the requirements of the CPC of 1960 [22], the
initial procedural decision of the investigator, prosecutor and,
accordingly, the procedural document for criminal prosecution
was the decision to prosecute as a defendant.

From the analysis of Part 1 of Article 42 of the current
CPC of Ukraine [1] it follows that one of the cases of acquiring
the status of a suspect is to notify the person of the suspicion.



Another case of a person acquiring the status of a suspect is
drawing up a notice of suspicion, but not serving it condi-
tioned upon failure to establish the location of the person, if
measures are taken for service in the manner prescribed by
the CPC of Ukraine for service [1]. The date and time of noti-
fication of suspicion and other data in accordance with Part 4
of Article 278 of the CPC of Ukraine [1] shall be immediately
entered by the investigator, prosecutor in the Unified Register
of Pre-trial Investigations [1]. Accordingly, based on such
data entered into the Unified Register of Pre-trial Investiga-
tions, the technical possibility of generating information on
bringing a person to criminal responsibility is provided. The
current form of the certificate of criminal prosecution, ab-
sence (presence) of a criminal record or restrictions provided by
the criminal procedural legislation of Ukraine [23] is logical
and approved.

Denying the thesis that “through the release from crim-
inal liability is realised and its differentiation”, Yu.V. Baulin
quite rightly sums up that “the subject of such differentia-
tion is the legislator, who in advance, before committing a
crime, differentiates potential criminal liability for different
categories of crimes and criminals.” At the same time, the
court that decides on exemption from criminal liability “in-
dividualises the approach to determining the fate of a per-
son, as not only does not apply the scale of differentiation
of criminal liability, which laid down by the legislator, but,
on the contrary, refuses to impose legislation on this person.
restrictions for the crime committed by her “[4, p. 192].

At the same time, there are those researchers who
consider it impossible to apply exemption from criminal li-
ability of persons who have not yet been found guilty by a
court verdict of a crime [24]. Partially agreeing, I would like
to note that the “procedural steps” to such “application” may
be the completion of the pre-trial investigation by the prose-
cutor’s request to the court to release the person from crim-
inal liability. Obviously, the researcher’s approach should
also be correlated with the initial moment of bringing a per-
son to criminal responsibility and, based on this, the opportunity
to ask questions, concluding the pre-trial investigation, for
further release from criminal liability. After all, this is one of
the forms of its completion, according to Part 2 of Article 283 of
the CPC - the preparation of the prosecutor’s petition [1]. It
is also not easy to unequivocally agree with the arguments
in the legal literature that acquitting a person as an institu-
tion of criminal and, in part, criminal procedural law is not
in line with constitutional provisions, including the presump-
tion of innocence. We support those well-known researchers [4,
p- 196-1971, which by their own counterarguments level such
a concept. After all, it is necessary to proceed from the con-
ceptual and comprehensive legislative understanding of the
institution of exemption from criminal liability, which is
impossible without criminal procedural approaches. At the
same time, even considering them, one should not start from
only one of all possible and available in part 2 of Article 283
of the CPC of Ukraine [1] forms of termination of pre-trial
investigation — appeal to the court to release the person from
criminal liability 283 of the Criminal Procedure Code of
Ukraine) [1]. The analysis of judicial practice shows quan-
titatively, and the provisions of the CPC of Ukraine [1], in
turn, provide that there is a release from criminal liability of
persons convicted by a court conviction, not just those who
have not been convicted. The urgent issue is that the court
(in our case it did cassation) clearly and timely clarify when
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objectively there are grounds for release from criminal liability
and adequately, in unison with the provisions of Part 8 of
Article 284 of the CPC, Article 285 of the CPC of Ukraine [1],
reacted to its existence. Of course, opponents may point to
Article 440 of the CPC of Ukraine [1], which stipulates that
the court of cassation also has the power to overturn a con-
viction or ruling and close criminal proceedings [1]. But then
where is the place of procedural economy? Moreover, similar
powers are provided for in Article 417 of the CPC of Ukraine
for the court of appeal [1].

It should be clarified at once that we do not consider
the current situation to be acceptable, when the wording
“exemption from criminal liability” is used in legislative for-
mulations and, accordingly, in case law, in cases where the
conviction has already entered into force. It seems that this
approach is not entirely correct and does not comply with
certain provisions of the Criminal Code of Ukraine. In this
sense, more extensively resorting to doctrinal approaches,
we fully share the scientific position that it is only about
the possibility of release from punishment, as part of such
responsibility “[4, p. 198]. If the conviction of the court has en-
tered into force, the person is considered to be subject to lawful
conviction for a crime committed by him before [5, p. 271].

Continuing our consideration of the issues declared
in this matter, we agree that those researchers are quite right
when they say that “it is not necessary to talk about release
from criminal liability when it has already occurred, i.e. the
conviction has entered into force. Exemption from this real
criminal liability, in contrast to potential criminal liability
(which is already in the potential is enshrined in the sanc-
tions of criminal law, but this potential does not come true)
is not possible as such” [4, p. 194]. O.P. Horokh, who is a
well-known expert in this field, analyzing the case law of the
Supreme Court of Ukraine (decision of 27 July 2010 in the
case No. 5-2347km10) agrees with her and notes that “... if
the grounds for release from criminal liability at the time of
trial there was no case, and they arose after a considerable
period of time after the verdict of the court of first instance,
the court must release the convict from punishment on the
basis of Part 5 of Art. 74, paragraph 2, part 1 of Art. 49 of the
Criminal Code” [5, p. 271]. Moreover, the author concludes
this provision as relevant and recommends its application to
the courts of appeal of Ukraine [5, p. 289]. However, the re-
searcher did not refer to the provisions of the CPC of Ukraine
in force in this regard since 2012 and did not express his
opinion on the current situation, because the decision re-
ferred to by the scientist was made by the Supreme Court of
Ukraine provisions of the CPC of 1960 [22]. There is also no
understanding of such a word formation as “a significant pe-
riod of time after the verdict.” Very interesting and worthy
of approval in terms of the declared issues, is the introduc-
tion of the cited scientist such an approach as “the expiration
of the statute of limitations is favorable...” [5, p. 289-290].

There are more radical proposals of these and other
scientists. In particular, the members of the working group
working on the draft of the new Criminal Code of Ukraine
are inclined to transform the institution of exemption from
criminal liability into the institution of exemption from pun-
ishment [24], which does not seem to be fully consistent
with criminal proceedings at some stages. turn, on pre-trial
investigation. If there are grounds for this, this first stage,
among other things, as mentioned above, may end with a
prosecutor’s request to the court to release the person from
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criminal liability (paragraph 2 of Part 2 of Article 283 of the
CPC [1]), which is logical. The initial moment of bringing
a person to criminal responsibility in such circumstances is
available, so it is possible to initiate such an issue in the
pre-trial investigation, talking about the final release of the
court from criminal liability. However, it is not possible
to initiate the issue of release from punishment at the first
stage of the criminal process, because it is illogical. It seems
that we can talk about him only after the court has passed
a conviction. But on the other hand, the current wording of
paragraph 1 of part 2 of Article 284, Article 440 of the CPC of
Ukraine and other related articles of the CPC of Ukraine [1],
where the legislator should lay down an approach to the powers
of courts of different instances also for release from punishment
by the court of cassation.

Conclusions

Obligations enshrined in Part 8 of Article 284, Article 285 of
the CPC of Ukraine apply not only to the courts of first in-
stance, but also to the appellate instance. The person has the
right to object to the closure of criminal proceedings on the
non-rehabilitative basis of paragraph 1 of part 2 of Article 284
of the CPC of Ukraine. The execution of the above actions
by the court and the establishment by the court of the person’s

regarded as one of the steps towards the decision to close
the proceedings. In turn, failure of the court of first or ap-
pellate instance to clarify the provisions of Article 285 of
the CPC of Ukraine to a person, as a result of which “if there
were grounds for the court to close the criminal case was not
closed” within the meaning of Part 1 of Article 412 of the
CPC of Ukraine.

In the present case, the judgment should not be over-
turned by the Court of Cassation if the case file confirms
that the suspect or accused in respect of whose release was
pending due to the expiration of the statute of limitations ob-
jected. As a result, on the basis of Part 3 of Article 285 of the
CPC of Ukraine pre-trial investigation and court proceedings
were conducted in full in the general order. In circumstances
when the conviction of the court has unequivocally entered
into force, because the cassation proceedings are underway,
if there are established grounds, the court of cassation should
release such a person from punishment , as referred to in part 5
of Article 74 of the Criminal Code of Ukraine, provided by
Article 49 of the Criminal Code of Ukraine. At the same time,
the approach taken by the legislator in the construction of
paragraph 1 of part 2 of Article 284, Article 440 of the CPC
of Ukraine and other articles of the CPC of Ukraine is an obstacle
to the adoption of such a procedural decision.

consent to such release from criminal liability can in fact be
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OKpemi npobAaeMU NPUUHATTA NPOLLECYaAbHOro pilLeHHA NPO 3aKPUTTA
KPUMiHAAbHOIO NPOBaAXXEHHA Y 3B’A3KY 31 3BiAbHEHHAM 0Cc06M Bip,
KPUMiHaAbHOI BiANOBIAAAbHOCTI

PomaH IropoBuu baaryta, IpyuHa BoropumupisHa bacucrta

A\bBIBCbKMI AePXaBHUIM YHIBEPCUTET BHYTPILLHIX cnpaB
79007, ByA. TopopoLubka, 26, M. AbBiB, YKpaiHa

AHoTania. Y cyoBiii npakTuli HasBHI CUTYyaLii, KOJIM CTAHOM Ha IeHb YXBaJIEHH:A PillleHHA CyOM amneJsiALiiHol iHcTaHil
BXXe 3aKiHYMBCs CTPOK aBHOCTI MPUTATHEHHA 0OBHHYBaueHOIo A0 KPHMMiHaJIbHOI BiATIOBiAAJIBHOCTI, @ CTOPOHA 3aXUCTy
He BUCTYIIAE 3 iHiI[iaTHBOIO IIPO 3BiJIbHEHHA 0cO6U Bil KpUMiHaJIBHOI BiANIOBigaabHOCTI. BiiMoBiAHO ¥ Cy A XKOJHUM YHHOM
Ha icHyBaHHS I1i€l 00CTaBMHU TEX He pearye Ta He BUPIIIye TUTAHHA PO 3aCTOCyBaHH:A (He 3aCTOCYBaHHs) MiACTaBH, L0
MicTuthbea B 1. 1 4. 2 cr. 284 KIIK, 4u iHIIOY, AJIA IPUMHATTSA [IPOLeCyaIbHOrO PillleHHA NPO 3aKPUTTSA KPUMiHAJIBHOTO
npoBakeHHA. ToMy U1 mocTaBJIeHo 3a MeTy cipoOyBaTU AT BiANIOBiAb Ha 3alIUTaHHSA [O0 TOr0, KOTPE i3 IpoIecyaIbHUX
pilieHs, 3a onucaHUX yMOB i 06CTaBHH, IOBUHHO OyTU NMPUHHATE CyJOM: IIPO 3aKPUTTSA KPUMiHAJIBHOTO MIPOBAKEHHS
y 3B’A3KY 3i 3BiJIbHEHHAM ocoOu BiJi KpHUMiHaJIbHOI BifIIOBigasIbHOCTI 4M ocoba Masia O6u HifyiAratu 3BiJIbHEHHIO B
cyAi KacamifiHoi iHCTaHIlil Bif MokapaHHA? 3aBASKM 3aCTOCOBAaHOMY (OpPMaJbHO-JIOTiYHOMY METOAY Ta CHCTEMHOTrO
aHaUTi3y, 3’ACc0BaHO, 0 4. 2 cT. 284 KIIK cTOCyeThCA BUNAJIKIB 3aKPUTTA KPUMiHAJIBHOTO IPOBAKEHH BUKJIIOYHO CY/IOM.
KoncraToBano, 1o y 1. 1 1ji€il yactuHM cTaTTi, cepeq miAcTaB qJiA 3aKPUTTSA KPUMIHAIBHOTO [IPOBAKEHHS, 3aKOHOAABL[EM
nepenbavueHo # «...y 3B’sI3KY 3i 3BiJIbHEHHsAM 0CO0M BiJi KpUMiHaJIbHOI BiJiOBifaspHOCTI». BogHoUuac noBeneHo, mio
npaBo ocobu GyTH 3BiJIbHEHOIO Bifj KpMMiHa/JIbHOI BiANOBiAaIbHOCTI, 3a HAABHOCTi A0 IIbOTO MiJICTaB, CYAJi HepiJiko He
y3aJIeXHIOITh i3 BJIACHUM 000B’A3KOM po3’ACHUTU 0c00i Take IIpaBo, 106 BOHA MOIJia HUM CKOpHCTaTucA. BctaHoBeHo,
0 000B’A3KH, 3akpimieHi y cT. 285 KIIK cTocyoThcA He Jiuile CyAdiB mepimoi, a ! anesAniiiHo1 iHcraHnil. Taki MeToau
JOCTiKeHHdA, AK BUOipKa, CUCTEeMHO-CTPYKTYPHUM, iHAYKLiA Ta AedyKiia Oy BUKOPHCTaHI IiJi 4ac HaBeJeHHA Ta
Bi[ICTOIOBAaHHA apryMeHTiB 00 TOro, [0 3a 06CTaBHH, KOJIM OOBUHYBAaJIbHUI BUPOK cyAy HabpaB 3aKOHHOI cuJiy, ocoba
MaJia 6u mifjiaraTtyl 3BiJIbHEHHIO B Cy/Ii KacalilfiHo1 iHCcTaHMi1 Biff mokapaHHA, fK Npo e fiaeTsesa y 4. 5 cT. 74 KK Ykpainy,
Ha mifcTaBax, nepeabauenux cT. 49 KK Ykpainu. BogHouac, JoBeAeHo, [0 Ha 3aBafli IPUNMHATTS TaKOT0 IIPoliecyajibHOro
pillleHHs CyZIoM € TOH MiXif, AKWI 3aKOHOAAaBellb 3aKJIaB y KOHCTPYKIilo 1. 1 4. 2 cT. 284, cT. 440 KIIK

KJt10490Bi cJ10Ba: 3BijIbHEHHS BiJ TOKapaHHS, aneJisiiiiHe poBaPKeHHs, KacalliliHe OCKapXKeHHs, CTPOK JaBHOCTI IPUTATHEHHS
10 KpUMiHaJIBHOI BinoBifaspHOCTI
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Forms of Transport Safety in Air Transport
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Abstract. In the article with the help of the complex system analysis of the legal phenomena the forms of maintenance
of transport safety on air transport are considered. The urgency of the topic is determined by the need to increase the
level of aviation security. In air transport, the issues of interaction of entities that provide different types of security in
one transport complex, are not properly regulated, which leads to organisational, informational and other management
barriers. The purpose of the article is to study the forms of transport safety in terms of interaction and coordination of the
activities of special competence bodies in civil aviation. Formal-legal and comparative-legal research methods are used. As
a result of studying the organisational system of ensuring transport safety in air transport, the statuses of executive bodies,
operational headquarters, commissions established at airports, and transport safety forces are characterised. Achieving
the rule of law in the area under consideration is impossible without classifying transport safety as a strategic national
task, to be solved, along with state, in particular, law enforcement agencies, under their patronage and control, related
to the priority legal status of the latter must be not only employees of carriers are involved, but also divisions and forces
of maintenance of transport safety. A solution to the problem that negatively affects the state of transport safety, on legal
uncertainty in the delimitation of territorial, object, zonal and functional competence of law enforcement agencies, and
others, including non-state actors in aviation security in the context of determining areas of activity this type of security

Keywords: aviation, aviation rules, administrative and legal regime, act of illegal interference, state programme, protection

Introduction

National security is considered as a set of interconnected
segments of security, one of which is transport security. Such
complexity is conditioned upon the presence of common threats
to different types of security, direct and indirect impact of
the state of protection of one related group of public relations
on the security of relations of another group. In activities to
neutralise threats, there is a tendency to specialise in a set of
tools to ensure specific types of security.

The current stage of development of Ukrainian society
is characterised by the growing role of the transport sector.
It is a system-forming factor, actively influences the state of
economic, political, defense security of Ukraine. Transport safety
is differentiated by modes of transport. Ukraine’s national secu-
rity depends on ensuring transport safety. The main tasks in
this area are: legislative regulation of transport safety; search
and consolidation of threats of acts of illegal interference;
maintaining the level of vulnerability assessment of transport
facilities; definition of categories of transport infrastructure
objects; constant development and implementation of re-
quirements aimed at ensuring transport safety; training of
specialists in the field of transport safety. A special place in
the system of transport safety is occupied by aviation safety
and flight safety, which are integral elements of transport
safety. The main form of transport safety in air transport is the
administrative and legal regime. One of the important forms
of ensuring transport safety in air transport is the administra-
tive-procedural form.

Suggested Citation

Ensuring transport safety is carried out in legal, organi-
sational, technical and procedural forms. The purpose of en-
suring transport safety includes measures aimed at: technical ar-
rangement of transport infrastructure facilities and vehicles;
establishment of special administrative and legal regimes
that correspond to the current situation, the level of threats;
creation of effective security forces; ensuring compliance
with safety requirements by individuals and legal entities
located on the objects of transport infrastructure and vehi-
cles. In air transport, the issues of interaction between law
enforcement agencies and coordination of law enforcement
measures, which in parallel ensure security in the common
sphere, and often in one transport complex, different types of
security have not received due attention from the legislator.
This leads to the emergence of organisational, informational
and other management barriers, uncertainty in the content
of the elements of the status of legal entities belonging to
different groups of transport security forces.

Research on various aspects of transport safety was
carried out by Ukrainian and foreign scientists, in particular:
N. Bortnyk, S. Yesimov [1], I. Hutsal, A. Luchok, O. Myronets [2],
O. Ostapenko [3], G. Ferdman [4], O. Yarema [5], S. Mitroff,
B. Sharpe [6], A. Selehian, M. Sheikholeslam [7]. The need to
implement an action plan for the implementation of the National
Transport Strategy of Ukraine for the Period up to 2030 [8]
poses the task of studying the effectiveness of implementation.

The purpose of the article is to study the forms of ensuring
transport safety in air transport.
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Transport Security is a Component
of Ukraine’s National Security

The problem of ensuring transport safety in recent decades
has been very important. This is conditioned upon the fact
that the effective functioning of the transport complex depends
on the progressive socio-economic development of the state.
The issue of transport security has been brought to the highest
level of political attention. In particular, the National Security
Strategy of Ukraine determines the need to form a single
transport space based on a balanced transport infrastructure
and increase the level of transport connectivity of the country,
create transport corridors, increase the volume and improve
the quality of transport [9].

One of the priorities of domestic and foreign policy is
the smooth functioning of the transport sector and the main-
tenance of national security. The role of the transport industry
is constantly growing. The development of national interests
in the transport sector directly depends on three factors: the
implementation of the Association Agreement between Ukraine
and the European Union [10]; domestic political situation
in the country, the implementation of tasks related to eco-
nomic and social development; realisation of interests and
priorities of the state.

The main national interests in the transport sphere
include: ensuring the satisfaction of the needs of the individual
and the state in transport services and their implementation;
achieving a high level of economic efficiency and safety of
the transport process through technical progress and the in-
troduction of European Union standards; ensuring the avail-
ability of transport services at a level that should be a guar-
antor of stability and security; bringing transport safety up
to NATO standards; development of export-import services;
ensuring public order and safety at transport facilities. This
is provided by the action plan for the implementation of the
National Transport Strategy of Ukraine for the period up to
2030 [8].

According to G. Ferdman, transport safety in modern
conditions should be considered as one of the main goals
and an integral part of the activities of people, social groups,
societies, states and the world community. In view of this,
a natural concrete-historical process for Ukraine is the revi-
sion of the constitutional and legal basis of the national se-
curity system considering the security factor in the transport
complex, which is one of its most important components [4,
p- 235].

Ensuring transport safety provides a number of goals,
the achievement of which depends not only on the state, but
also on individual entities that implement it, including citi-
zens. Such goals include: continuous and safe operation of
the transport complex; protection of the interests of the in-
dividual, society and the state in the field of transport com-
plex from acts of illegal interference. The main tasks in this
area are: legislative regulation of transport safety; search
and consolidation of threats of acts of illegal interference;
maintaining the level of vulnerability assessment of transport
facilities; definition of categories of transport infrastructure
objects; constant development and implementation of require-
ments aimed at ensuring transport safety; training of specialists
in the field of transport safety.

Transport safety should be constantly monitored by
the entities that implement it, using information, material and
scientific and technical means and technologies. The main

principles of transport safety are: legality; compliance with
the balance of interests of the individual, society and the state;
mutual responsibility of the individual, society and the state
in the field of transport safety; continuity; integration into
international security systems; interaction of transport infra-
structure entities, state authorities and local self-government
bodies. The implementation of the state policy in the field
of transport safety of Ukraine is assigned to the Ministry of
Infrastructure of Ukraine, which deals with the development
of regulations governing activities in this area. This issue is
relevant for law enforcement agencies, including the National
Police [5, p. 2071].

Disclosure of the content of activities to ensure transport
safety in air transport is of methodological and practical im-
portance, because only on this basis can we share the respon-
sibilities of executive bodies and other entities, set realistic
goals and provide the necessary powers to solve problems,
establish rights and obligations. In the field of transport safety,
public safety measures are implemented and at the same time
the rights and freedoms of citizens are protected.

The analysis of the Air Code of Ukraine allows naming
the areas of transport safety: the establishment of special ad-
ministrative and legal regimes of access of people to certain
areas of airports or airfields; establishment of a special pro-
cedure for boarding passengers, loading cargo and luggage
on aircraft; ensuring the safety of unmanned aerial systems;
implementation of special measures to counteract acts of
illegal interference in aviation activities; exercising control
over aviation security [11]. The procedure for boarding pas-
sengers is an element of the administrative and legal regime.
Therefore, the following list includes: establishment of admin-
istrative and legal regimes; ensuring compliance with regime
requirements; control [12].

The State Program of Aviation Security of Civil Avi-
ation identifies 12 areas that can be combined: the adoption
of regulations, improving the system of legal regulation; or-
ganisational support; implementation of legal regulations
(protection of airports, aircraft and air navigation facilities;
control for the safety of persons and objects placed on board
the vessel); supervision and control in the field of aviation
security; logistical support (technical means and security
systems; information protection); financial security [13].

Forms of Transport Safety

The main form of transport safety is the administrative and
legal regime. Administrative-legal regime is a special order
of functioning of its subjects based on the norms of administra-
tive law, aimed at overcoming or preventing negative phenomena
in the relevant sphere of public administration [3, p. 572].
Despite the fact that administrative and legal regimes are
designed to ensure the stability of legal regulation as their main
and most valuable quality, to ensure the adaptability of legal
regulation through the development of regimes: ordinary —
for different areas of the airport and aircraft, depending on
the category of aircraft transport, and extraordinary — introduced
in case of complication of the operational situation, increas-
ing the level of threats to transport safety is the task of the
legislator.

In the field of public law, the interests of society and
the state are of paramount importance for the legal regime,
so the generally prohibitive type of regulation is used. Es-
tablishment of specific administrative and legal regimes at air
transport facilities, application of extraordinary administrative



and legal regimes in case of complication of the operational
situation, ensuring compliance with regime requirements —
tasks that require the participation of entities endowed with
appropriate powers. These tasks cannot be solved by one
subject — one executive body. The participation of several
executive bodies, state organisations, air transport entities,
and special collegial bodies that coordinate the actions of
security entities is required. An effective organisational form
of transport safety must be established. Collegial bodies that
coordinate the functioning of the whole system are necessary
because aviation differs from other modes of transport in a
number of essential features, such as the lack of routes, partic-
ipation in air transportation of independent and self-employed
companies that own and operate airports, operate aircraft.

One operating company uses several airports, includ-
ing foreign ones, foreign operators use national airports, one
airport serves several national and foreign airlines. In the
practice of aviation security, there have been repeated cases
of aircraft being sent to other airports. In 2021, the In-
terdepartmental Commission on Civil Aviation Security was
established to coordinate in the field of aviation security,
a component of transport security [14]. Ensuring transport
safety in air transport involves the implementation of technical
measures.

In particular, the need for technical measures required
by the legislation of a foreign country arises in the national
airline, which opens flights to a foreign country [6, p. 387].
There are many such requirements, they apply to aircraft
and airports. These are technical forms of transport safety.

One of the important forms of ensuring transport
safety in air transport is the administrative-procedural form.
Features of the legal nature of administrative-procedural
measures applied in connection with the commission of an
offense, create a certain theoretical basis for the development
of measures to improve legal regulations and practice [1, p. 31].
Various measures to ensure transport safety are implemented
in the form of administrative procedures. The National Police
conducts special inspections of candidates for the positions
of employees of transport security units, other services and
airport units, as a result of such inspections employment
contracts are concluded, passes are issued to protected areas of
airports. For special inspections, a peculiar procedural form
of providing administrative services is determined. State
control (supervision) is carried out within the control and
supervision proceedings. The administrative-procedural form
is typical for proceedings in cases of administrative offenses
in the field of transport safety.

To determine the forms of transport safety, it is advis-
able to start from the purpose of the activity. The purpose of
ensuring safety in transport is stated in the Law “On Trans-
port” [15]. This is a stable and safe operation of the transport
complex; protection of the interests of the individual, society
and the state. This view does not fully correspond to the con-
cept of “transport safety”, based on the provisions of the Air
Code of Ukraine [6], which implies one goal - the safe oper-
ation of the transport complex. If the act of illegal interference
threatens the safety of the transport complex, the main goal
will be to maintain or maintain safe activities. The act of illegal
interference may be aimed directly at the functioning of the
transport complex, for example, power outages, communica-
tions, false reports of explosive devices; or indirectly through
causing property damage — damage to aircraft, buildings, equip-
ment, damage to life and health or by violating public order.

Hurkovskyi

The state is interested in ensuring that the transport
complex functions safely so that events that affect people do
not occur. The interests of society are diverse. The transport
complex meets a number of social needs — freedom of move-
ment, social contacts, development of the labor market and
various economic spheres, jobs in the transport complex.
The interests of a person in the transport complex may also
be different. The definition of “transport safety” in the Law
“On Transport” [15] does not indicate the interests of the
individual, society or state.

Thus, the purpose of ensuring transport safety is to
maintain the sustainable and safe operation of the transport
complex, bearing in mind that acts of illegal interference
threaten its sustainable and safe operation. This goal is
achieved by preventing the commission of acts of unlawful
interference, termination and elimination of consequences,
if the act was committed. Prevention, termination and resto-
ration of the right is a range of tasks to achieve this goal, but
the Law “On Transport” [15] does not specify anything to
eliminate the consequences of acts of unlawful interference.

Acts of lllegal Interference in the Context
of Transport Safety

Transport security is a state of protection of transport in-
frastructure and vehicles from acts of illegal interference,
including political [16]. Given that the aviation industry has
the absolute ability to transport any type of people or factors to
the global arena at an extraordinary rate, this feature makes
the aviation industry a platform for the spread of threats and
develops them as a transnational threat. Given the growth
of the aviation industry and its far-reaching implications
for the international community, security threats have also
evolved as a result of the impact of this technology [16].

The stability of transport can be disrupted by events,
including those involving people who cannot be identified as
acts of unlawful interference (for example, a sudden deteriora-
tion in a passenger’s health, a bird hitting an aircraft engine
or a lightning strike). Acts of unlawful interference include
terrorist acts. Regulation of public relations regarding acts of
illegal interference in national legislation is enshrined in the
Air Code of Ukraine [6]. Article 86 of the Code establishes
the definition of an act of unlawful interference as an act
or an attempt to endanger the safety of civil aviation. The
provisions of the Law on Combating Terrorism [17] may be
applied to the relations that are the subject of regulation of
the Air Code of Ukraine [11], which provide for compensa-
tion for damage caused by a terrorist act, social rehabilitation
of victims involved in the fight against terrorism [16]. These
measures should be applied in the event of terrorist acts on
transport.

To prevent the commission of acts of illegal interference,
a set of measures with a specific focus is being implemented.
The provisions of the Law “On the State Program of Aviation
Security of Civil Aviation” [13] allow to identify measures
aimed at creating an environment at infrastructure facilities
and vehicles, which eliminates or minimises the threat of
illegal interference. This is ensured by the arrangement and
establishment of an administrative and legal regime adequate
to external conditions. The second area can be described as
“staff” — organisations and people who provide transport safety.
In the State Civil Aviation Security Program, they are defined
as transport security forces. In this area, requirements are set
for these persons, permissive administrative procedures of
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attestation and accreditation are carried out, state control
(supervision) is exercised over how they perform their assigned
duties and adhere to mandatory requirements. The third di-
rection can be described as “users” — passengers, visitors,
employees. They are subject to access, inspections and inter-
views are conducted, behaviour is monitored, and measures
of administrative coercion are applied.

To prevent acts of unlawful interference, measures are
taken primarily aimed at users. An act of unlawful interfer-
ence may be committed by a staff representative, such as an
aircraft commander. In such cases, these individuals should
be considered as users, as they do not act in favour of trans-
port security forces, but in favour of terrorist organisations
or on their own. In case of illegal interference, to restore the
right it is necessary to restore the transport infrastructure,
provide assistance to victims, ensure the delivery of passengers,
luggage, cargo in alternative ways, to compensate for the
damage. At the same time, according to the authors of the
research “Theoretical and legal aspects of protection of civil
aviation from acts of unlawful interference”, the issue of legal
regulation of protection of civil aviation from acts of unlawful
interference in its activities remains open for research, discussion
and suggestions [2, p. 287].

Conclusions

The theory of administrative law and legislation do not
identify areas for transport safety. Complexity, multi-vector

activities to ensure transport safety allows to identify areas —
organisational, rule-making, permitting, law enforcement,
control and supervision in the context of water, air, rail,
road, urban electric transport. Ensuring transport safety is
carried out in legal, organisational, technical and procedural
forms.

An analysis of the provisions of the State Program of
Civil Aviation Safety, which define the activities of ensuring
transport safety, indicates that the purpose of these activities
is not defined specifically. The purpose of ensuring trans-
port safety should be considered to maintain the sustainable
and safe operation of the transport complex, bearing in mind
that acts of illegal interference threaten its sustainable and
safe operation. This goal is achieved by solving three main
tasks: preventing acts of illegal interference; termination of
committed acts of illegal interference; elimination of the
consequences of acts of illegal interference, restoration of
the transport complex, elimination or compensation of the
caused damage.

The purpose of ensuring transport safety includes mea-
sures aimed at: technical arrangement of transport infrastructure
facilities and vehicles; establishment of special administrative
and legal regimes that correspond to the current situation, the
level of threats; creation of effective security forces; ensuring
compliance with safety requirements by individuals and legal
entities located on the objects of transport infrastructure and
vehicles.
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dopmvu 3abe3neuyeHHA TpAaHCNOPTHOI 6e3neKu Ha NOBITPAHOMY
TpaHcnopTi

Map’aH MetpoBuu NypKoBCbKUIA

N\bBIBCbKUWI AEPXABHUWI YHIBEPCUTET BHYTPILLHIX CpaB
79007, ByA. Topopoubka, 26, M. AbBiB, YKpaiHa

AHoranis. Y cTaTTi 3 BAKOPUCTAHHAM KOMIUTEKCHOT'O CHCTEMHOT'0 aHAJTi3y IPABOBUX ABUIL PO3IJLIHYTO GopMU 3a0e3neueHHs
TPaHCIOPTHOI 6e31eKy Ha MOBITPAHOMY TPaHCIOPTi. AKTyaJIbHiCTh TeMU BU3HAYAEThCA HeOOXiIHICTIO IiBUIIeHHSA PiBHA
aBianiiiHoi 6e3neku. Ha moBiTpsAHOMY TpaHCIOPTi NUTAHHA B3aeMOJil cy0’eKTiB sKi, 3abe3euyioTh pi3Hi BUAN 6e3neky Ha
OJHOMY TPaHCIOPTHOMY KOMILJIEKCi, He yperyJibOBaHi HaJIEXXHUM YHMHOM, IO 3YMOBJIIOE BUHUKHEHHS OpraHi3aliiHUX,
iHGopMaLifiHUX Ta iHIIMX YIpaBJIiHCHKUX OapsepiB. MeTa craTTi — AociimxeHHA GopM 3abe3neyeHHs TPAHCIOPTHOI
6e3nexy MO0 B3aEMO/Iil Ta KOOpAWHALIL JisJIBHOCTI OPTaHiB creriaJibHOI KOMITETEHIIi1 y IUBiJIbHIN aBiamii. Bukopucrano
popmMabHO-IOPUANYHUH i TOPiBHAJIBHO-NPABOBUN METOAM JOCTi)KeHHA. YHACIiIOK BUBUYEHHS OpraHi3aliiiiHol cucteMu
3abe3neueHHsl TPAHCHOPTHOI Ge3Meky Ha MOBIiTPAHOMY TPAHCHOPTi OXapaKTepU30BAaHO CTAaTyCH OpPraHiB BHKOHABYOI,
onepaTUBHUX MTabiB, KOMicCili, CTBOPIOBAaHUX B aepONOPTaX, CUJI 3a0e3nedeHHs TpPaHCIOPTHOI 6e3meku. JlocATHeHHA CTaHy
[IPaBONOPAAKY Y Taly3i, IO PO3IJIAAAETHCSA, HEMOXJIMBe Oe3 BifjHeceHH: 3abe3NeueHHs TPaHCIOPTHOI Ge3neku 0 po3psaay
CTpAaTeriyHoro HaIl[iOHaJIbHOI'O 3aBJaHH:A, A0 BUPILIEHHA AKOro MOPAA 3 JIepXaBHUMH, 30KpeMa, IPaBOOXOPOHHUMU
CTPYKTypaMH, IiJ] IX MaTpoHaXXeM i KOHTPOJIEM, TIOB>SA3aHNUMH 3 IPiOPUTETHUM IPAaBOBUM CTAHOBUIIEM OCTAHHIX, TOBUHHI
OyTH 3aJIydeHi He JIMIle MPAIliBHUKYU NepeBi3HUKIB, ajie I MiAPO3qiin Ta cuIu 3abe3nedeHHs] TPAHCIOPTHOI Oe3neKu.
3anpornoHoBaHo pillleHHs MpobJieMu, 1[0 HeraTUBHO BILUIMBAE Ha CTAH TPAHCIIOPTHOI Oe3IeKu, 111010 IPaBOBOI HEBU3HAUEHOCTi Y
MMUTaHHAX PO3MEXYBaHH:A TEPUTOPiaIbHOL, 00>€KTOBOI, 30HAJIbHOI Ta (PYHKITIOHAIBHOI KOMITETEHIIi1 MiJPO3IiIiB IPAaBOOXOPOHHIX
OpraHiB, a TaKOX iHIINX, BKJIIOYAI0YM HelepXXaBHUX Cy0’eKTiB 3a0e3NeueHHs aBialliiHOl 6e31leKH Y KOHTeKCTi BU3HAaYeHH:
HanpAMIB JisUIbHOCTI 010 JAaHOTO BUAY Oe3neku

KutrouoBi ciroBa: aBianiis, aBiamiiiHi mpaBuia, aIMiHiCTPaTUBHO-IIPABOBUI PEXUM, aKT HE3aKOHHOTO BTPYYaHHs, JiepKaBHA
Mporpama, 3axucT
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Abstract. The article is devoted to the study of the essence and content of administrative coercion in the field of taxes
and fees. The subject of the study is the regulations of the current legislation and the legislation of the European Union
governing public relations arising from the implementation of administrative coercion in the field of taxes and fees
on individuals and legal entities conditioned upon violations of tax legislation of Ukraine. practice. The research was
performed in accordance with the methodology of complex systematic analysis of legal phenomena using special methods
of legal science: formal-legal, historical-legal and comparative-legal. In effective legal regulation, which ensures the
balance of public and private interests in the field of taxes and fees, administrative coercion should be ancillary in nature
and used in cases where the legal regulation exhausts other methods of regulatory influence used in the fiscal function of
taxation. The regulatory function of administrative coercion in the legal regulation in the field of taxes and fees and its
relationship with the fiscal function of taxation, considering the complexity of their implementation. Ways to ensure the
effectiveness of administrative coercion in the mechanism of legal regulation of taxation are considered. A comprehensive
system of measures of administrative coercion for violations of tax legislation to ensure their balanced application, in
particular based on identifying problems of implementation in law enforcement administrative and judicial practice.
New approaches to the concept of administrative process of implementation of measures of administrative coercion for
violation of tax legislation, and certain types of administrative process are substantiated. A model of complex reform of
the system of administrative coercion in the mechanism of legal regulation of taxation with unification of approaches to
reform in the system of administrative and legal regulation is proposed
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function

Introduction

Modern conditions related to external challenges and threats,
and the dynamic development of technology in the financial
sector necessitate finding and developing optimal and effective
ways to achieve financial stability and financial security of
the state, in particular in the regulation of tax relations.
Administrative coercion should be used in the mechanism of
legal regulation in the field of taxes and fees in such a way
as to ensure the proper functioning and balance of interests
in favour of public authorities and taxpayers. To this end, it
is necessary to define the function of administrative coercion
in the field of taxation as exclusively regulatory, used to prevent
violations of tax legislation.

The existing system of measures of administrative
coercion has shown inefficiency, which is indicated in the
National Economic Strategy for the period up to 2030 for stra-
tegic goal 1 “Ensuring the sustainability of public finances
and improving sovereign ratings” [1]. To make administra-
tive coercion more perfect, it is necessary to guarantee the
certainty and stability of tax legislation, create a transparent
system of tax administration, introduce tax compliance and
a risk-oriented approach to tax control. Measures of admin-
istrative coercion for violation of tax legislation require sys-
tematic revision in the context of the last two trends of eco-
nomic reform: liberalisation of state coercion and increase
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the effectiveness of administrative and legal influence on
participants in tax relations to prevent violations of tax leg-
islation.

To ensure organisational and legal guarantees of the
legal status of persons subject to measures of administrative
coercion for violation of tax legislation, to limit the discretion
of subjects of administrative jurisdiction, which may lead
to arbitrariness in the application of measures of adminis-
trative coercion in the field of taxes and fees, freedoms and
legitimate interests of taxpayers and others, considerable
attention should be paid to the development of the adminis-
trative process in the field of taxes and fees as a procedural
procedure and forms that ensure proper implementation and
protection of taxpayers, tax agents and other financial market
organisations in relations with tax authorities .

The National Economic Strategy for the period up to
2030 sets the task of expanding the number of real taxpayers
and directly links property interests with the size and methods of
withdrawing from the budget part of the income of individuals
and legal entities [1]. The attitude of the state to taxpayers is
changing. Therefore, shortcomings in tax legislation that are
directly related to the violation of the rights and freedoms of
citizens must be eliminated. Administrative coercion should
be applied to the legal regulation of taxes and fees to balance
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the interests of public authorities and taxpayers. This necessitates
theoretical and legal research, which should be further analysed
based on the results of practical law enforcement.

The study of administrative coercion in the context
of administrative and tax law was carried out by scientists:
O. Baik [2], L. Bila, S. Kivalov [3], D. Doroshenko [4],
O. Ivanyshyna, A. Prokopenko, Yu. Panura [5], M. Kovaliv,
I. Krasnytskyi [6], Yu. Nazar [7], O. Ostapenko [8], V. Rarytska [9],
N. Skliar [10], M. Berenson [11], A. Monayenko [12] and
O. Mamaluy [13]. Implementation of the Association Agreement
between Ukraine, on the one hand, and the European Union,
the European Atomic Energy Community and their Member
States, on the other hand, in the context of adapting tax legisla-
tion requires research on the effectiveness of legal regulations
governing administrative coercion in taxes and fees [14].
Considering the peculiarity of the field of research, the
methods are based on the principles of theoretical and prac-
tical activities of the subjects of tax relations, proposed by
O. Baikom [2, p. 85].

The purpose of the article is to study administrative
coercion in the field of taxes and fees.

Administrative Coercion in the Field
of Taxes and Fees

Administrative and legal coercion in the field of taxes and
fees — the type and extent of which are established by law,
applied in procedural forms, meets the principles and essence
of law, enshrines the rights and freedoms of individuals and
legal entities in the tax sphere. The mechanism of legal
regulation of taxation distinguishes its own regulation and
coercion. Regulation in the field of taxes and fees is exclusively
sectoral, manifested in the establishment of tax law in the
regulatory norms of tax law. These norms are implemented in
the Tax Code of Ukraine, on the basis of which tax relations
arise, change and terminate [15]. Such a system of elements of
the regulatory influence of the mechanism of legal regulation
of taxation allows ensuring the implementation of the fiscal
function of the state.

Coercion should be interdisciplinary and expressed
in the maintenance of tax law by protective norms only
in those areas of law where their own tort. According to
D. Doroshenko, intersectoral means that methods and
knowledge of various branch legal sciences are used, among
which the leading place is occupied by financial law [4, p. 373].

Protective norms should be within the institutions
of administrative, criminal, civil, disciplinary and material
responsibility. They are implemented in acts of protection
value: the Code of Ukraine on Administrative Offenses and
the Criminal Code of Ukraine, on the basis of which arise,
change, terminate protective jurisdictional relations [16; 17].

The regulatory function should be the only main
function of administrative coercion in the mechanism of
legal regulation of taxation, as the implementation of the
fiscal function must be ensured by other elements of this
mechanism. The regulatory function of administrative coercion
determines the objectives of legislation on administrative
offenses: protection of human and civil rights and freedoms,
legitimate interests of society and the state from administrative
offenses, protection of public authority, public order, morality,
health, property, environment, ensuring defense and security
of the state, prevention of administrative offenses. These tasks

define a set of measures of administrative coercion common
to all areas of application of the institute of administrative
responsibility. O. Ostapenko noted that the achievement of these
tasks is the main purpose of the emergence and development
of legal relations in connection with administrative liability,
within which the system of necessary measures of administrative
coercion is applied [8, p. 32].

The regulatory function of administrative coercion in
the mechanism of legal regulation of taxation can be effec-
tively implemented within the institution of administrative
responsibility. Otherwise, it is possible to replace the fiscal
function, the implementation of which allows the establish-
ment of public funds at the expense of private funds through
tax burdens and which characterises tax regulation and tax
administration in the narrow sense, but not coercion in taxes
and fees as long as provides a general level of taxation. If the
general level of taxation is exceeded, along with the fiscal
function of the tax, the regulatory function begins to manifest
itself with the threat of transition from the system of tax
regulation and administration in the narrow sense to the sys-
tem of actual but not legalised coercion in taxes and fees.
It is advisable to prevent the transition from acceptable or
justified risk of tax influence to uncontrolled suppression of
economic activity conditioned upon the undermining of the
tax base and regulatory function due to the loss of controlled
influence.

The legal regulation of state coercive measures in the
field of taxes and fees outside the legal institutions of legal
responsibility leads to a negative result. The task of law is to
prevent and end conflicts, to settle disputes, to restore violated
rights, to stabilise relations inherent in society, its social and
political system, through legal means. Legal grounds should
be provided in the legislation on a certain type of public
liability, ie administrative liability or in exceptional cases
of real public danger - criminal, if it is impossible to ensure
the goal of legal regulation in the field of taxes and fees by
sectoral tax regulation. This is done through the regulatory
norms of tax legislation [15], which are implemented in reg-
ulatory tax relations, in which the fiscal function of taxation
provides an acceptable level of tax burden. The function of
administrative coercion, which is characterised solely as regula-
tory, should be ancillary to the mechanism of legal regulation
of taxation and used in exceptional cases when exhausted
other methods of regulatory influence of positive legal regu-
lation, which are used in taxes and fees.

According to V. Rarytska, the tax law of the state is a
legal form of the taxpayer’s obligation to accumulate finan-
cial resources in the state budget [9, p. 195]. To ensure the
effectiveness of the fiscal function of taxation and the regula-
tory function of administrative coercion in the mechanism of
legal regulation of taxation, it is necessary to adhere to the
balance of public and private interests. An important guar-
antee of the balance is the administrative process to protect
the rights and legitimate interests of taxpayers from their vi-
olation by the tax administration. As noted by B. D. Bila and
S. Kivalov, legal regulation of sectoral coercion, control and
supervision, non-legal forms of activity of subjects of power
(as directly determining the properties of legal), administrative
responsibility has not undergone radical restructuring, only
“cosmetically” assimilated centrism [3]. Without solving this
problem, the association of Ukraine and the European Union
in the field of economy is impossible.



Implementation of Administrative Coercion
in the Mechanism of Legal Regulation of Taxation

According to V. Berenson, Ukraine is undergoing a transition
from compulsory to manageable tax status. This will reduce
administrative coercion in taxation and redistribution of
functions, which is typical for the policy of the European
Union in the tax sphere [11, p. 43]. The regulatory function
as a function of administrative coercion is implemented in
the form of a set of components of prevention, termination,
provision, punishment and recovery. In the field of taxes and
fees, the precautionary function is aimed at preventing illegal
acts that adversely affect the tax system, and ensures the
prevention of violations of tax legislation if the threat of rel-
evant tax risks is identified. The purpose of the termination
function is to stop illegal actions that encroach on the normal
functioning of the tax system.

The security function of administrative coercion in the
field of taxes and fees is aimed at repaying tax arrears and
allows implementing the tasks of proceedings in the case of
violation of tax legislation. The restorative function is aimed at
restoring the balance of public and private interests during
taxation by effectively protecting and fully restoring the violated
rights and legitimate interests of public authorities that own
public funds, taxpayers who own private funds. The punitive
function of administrative coercion is preventive, it provides
for the punishment of persons who have committed adminis-
trative offenses in the field of taxes and fees, the composition
of which, along with circumstances that exclude exemption
from administrative liability, should be established by ad-
ministrative jurisdiction as grounds for administrative pun-
ishment in case of inability to achieve the goal through other
measures of regulatory and coercive influence.

According to M. Kovaliv and I. Krasnytsky, with the
development of tax legislation over the past decade, its social
orientation and the development of the information function
along with the control functions are clearly visible [6, p. 370].
The set of measures, in the context of the implementation of
functions related to the use of administrative coercion in the
mechanism of legal regulation of taxation, is characterised
by the fact that measures differ in purpose, methods and
grounds, but together ensure law and order in the field of
taxes and fees. In tax law [15], they belong to the ways of
ensuring the fulfillment of tax obligations, to precautionary
measures or to tax sanctions. Methods of ensuring the fulfillment
of tax obligations and precautionary measures are defined with
elements of civil law structures and in the cases provided
by the Tax Code [15] may be replaced by civil law ways of
ensuring the fulfillment of tax obligations. This affects their
administrative and legal characteristics and prevents them
from being properly classified and transferred to the sphere
of administrative and legal regulation for systematisation,
codification, effective application of law.

Convinced of the insufficient effectiveness of the mea-
sures of administrative coercion provided by the tax legislation
in the mechanism of legal regulation in the field of taxes and
fees, the tax administration proceeds to the application of
effective measures of civil liability together with the institution
of bankruptcy. Taxpayers are forced to translate tax relations
into civil law to more effectively protect the rights and legitimate
interests from illegal and unjustified use of administrative
coercion for violations of tax law, using for this purpose in
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relations with counterparties civil law institution of damages,
related to the collection of taxes, fines, penalties for violations
of tax legislation. This is not fully consistent with the principles
proposed by the National Economic Strategy until 2030 [1].
There are several problems in the mechanism of legal
regulation in the field of taxes and fees. First, the methods of
securing civil law obligations, civil liability, bankruptcy are
civil law institutions and are intended for use within exclu-
sively civil law relationships. Secondly, the inclusion in the
mechanism of legal regulation of administrative coercion in
the field of taxes and fees violates such principles of civil law
as property separation of subjects and tax law, independence
of tax payment, principles of legal liability and related mea-
sures of state coercion. These circumstances are exacerbated
by the lack of a comprehensive system of legal regulation of
measures of administrative coercion, which provides a clear
distinction in legislation and law enforcement practice of
measures, purposes, grounds, conditions and procedure for
implementation. This provokes the transformation of the insti-
tution of administrative coercion into a struggle of depart-
mental interests. Incomplete codification of administrative
liability and lack of systematisation of administrative coercion
in the field of taxes and fees — the main causes of shortcomings
and gaps in the legal regulation of tax arrears, fines, penalties.
These shortcomings are: the lack of a clear delineation
of responsibilities and measures of administrative coercion;
wide discretion in the application of measures of adminis-
trative coercion; mixing measures of administrative coercion
with civil law methods of ensuring the fulfillment of obli-
gations; subsidiary use of institutions of civil liability and
bankruptcy to fill the shortcomings of the mechanism of legal
regulation of administrative coercion. According to O. Iva-
nyshyna, I. Prokopenko, Yu. Panury, thanks to coordinated
and verified actions and measures of the state can minimise
and overcome problems. It is necessary to ensure a certain
balance, namely: on the one hand, the state must position a
respectful attitude towards taxpayers who create financial and
economic security of the state, and on the other — increase their
responsibility to the state by forming a high tax culture [5].
Measures of administrative coercion should not be
confused with the responsibilities imposed on the subjects
of tax relations. This leads to the fact that forms of guilt (in-
tent or negligence) as a subjective aspect of administrative
offenses are used not only when deciding on the imposition
of tax sanctions as a measure of administrative liability for
violations of tax law, but also when deciding on the amount
of tax duty [7, p. 1248]. This should be determined on the basis
of the legislation on taxes and fees [15], considering the actual
circumstances of the taxpayers, regardless of guilt in tax offenses.

Administrative Liability for Tax Offenses
in the Context of the Implementation of the
Fiscal Function in the Field of Taxes and Fees

The permissive type of regulation of the legal status of a public
administration entity does not provide for the possibility of
administrative discretion, let alone legal regulation, which
provides for extensive use of administrative discretion on legal
structures and institutions such as abuse of subjective rights
of taxpayers, tax benefits. This contradicts the main purpose
of tax control, defined by the legislator: to ensure the correct-
ness of calculation, completeness and timeliness of payment
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to the budget system of Ukraine of taxes and fees, fines and
penalties. Leads to the replacement of the fiscal function of
taxation by the regulatory function of administrative coercion,
not properly legalised in the institution of administrative
responsibility.

The Constitutional Court of Ukraine has repeatedly in
its rulings and rulings expressed the legal position that the
provisions of tax legislation do not allow additional amounts
of taxes to be added in excess of the law, but are determined by
actual indicators of economic activity of the taxpayer [18]. In
the legislation [15] and law enforcement practice in the field
of taxation [16; 17] the tendency is intensified during the
implementation of measures of administrative coercion to
violate tax legislation or tax abuses of civil law institutions,
the use of which involves a wide degree of administrative
discretion of the subjects of administrative jurisdiction. It is
a question of possibilities of bringing to legal responsibility
during realisation by the taxpayer of the right of presumption
of legality of decisions of the taxpayer in case of legal uncer-
tainty (item 4.1.4 of item 4 of the Tax code of Ukraine [15]).
Such a model of behavior in some cases is recognised as an
abuse of subjective tax law, an act related to obtaining tax
benefits is classified as an offense. This is non-payment or
incomplete payment of taxes, tax evasion depending on the
amount of arrears, as it involves direct intent.

The Tax Code of Ukraine [15] focuses tax authorities
on accounting for economic transactions to properly assess
the tax consequences, to assess the relationship between the
commercial purpose and the purpose of tax savings identified
by the taxpayer due diligence in choosing a counterparty,
which is to verify the integrity of the counterparty as a taxpayer.
Honesty comes down to the reality of the taxpayer’s counter-
party’s performance of civil obligations. With such legal reg-
ulation of abuse of subjective tax law, the legislator opened
opportunities for administrative discretion of tax authorities
in the case of administrative coercion in cases of tax fraud and
abuse.

Illegal provision of tax benefits, if it was the result of
illegal behavior of the taxpayer, the taxpayer is subject to re-
covery of arrears, fines and penalties from the moment when
the tax authority learned or should have learned about the
lack of grounds for tax benefits. If the tax authority recognises
the taxpayer’s conduct as lawful, the application of coercive
measures is excluded. If illegal — as arrears, the amount of
which accrues and collects fines, the issue of legal liability of
officials is resolved. In this situation, the decision on which
the qualification of the tax debt depends on whether the tax-
payer’s conduct is lawful or unlawful is not taken within the
administrative procedure of consideration and review of the
case of an administrative offense. This may lead to complete
discretion of the tax authority, bordering on arbitrariness, when
officials at administrative discretion determine the grounds

for the application of administrative coercion, the procedure
and time from which the statute of limitations for application
is calculated.

N. Skliar [10, p. 46] notes that even greater ambiguity
in the future implementation of the principle of responsibility
for “guilt” introduces paragraph 112.2 of Art. 112 of the Law
No. 466-IX [19], according to which a person is found guilty
of an offense if it is established that he had the opportunity to
comply with the rules and regulations for violation of which
the Tax Code of Ukraine [15] provides liability, but did not
take sufficient measures regarding their observance.

The described tendencies, considering the position of
the Supreme Court, outlined in the article by R. Khasanova
and A. Biriukova [20], in legal regulation and law enforcement
practice lead to violation of the principles of administrative
coercion: on personification; inadmissibility of deterioration
of the position of the person to whom they are applied in
the following stages of the administrative process; compliance
with the deadlines set by law for the application of remedial
measures and the statute of limitations for bringing to ad-
ministrative responsibility; reviewing the case of an admin-
istrative offense to ensure a comprehensive, complete and
objective consideration and making a lawful decision in the
case during the appeal or appeal of the adopted act of ad-
ministrative liability.

Conclusions

Dualism in the legal regulation of measures of administra-
tive coercion in the legislation on taxes and fees and in the
legislation on administrative offenses, mixing and replacing
measures of administrative coercion by civil law institutions
level the legal and organisational guarantees of taxpayers’
rights in administrative relations. This may lead to a violation
of constitutional rights, freedoms and guarantees of their
implementation by the direct subjects of tax relations and
third parties — owners, whose rights are violated by illegal
seizure of property by non-tax method. As a result, in the le-
gal regulation and application of measures of administrative
coercion for violation of tax legislation there is an illegal
bringing of persons to administrative responsibility, illegal use
of measures of administrative coercion for violation of tax
legislation.

These problems can be solved by systematising, unifying
and codifying measures of administrative coercion within the
institution of administrative responsibility, in administrative
and administrative-procedural legislation without exception
to the general rules and procedures. As an intermediate stage
of such a process, the concept of full codification of admin-
istrative responsibility can be adopted in the draft Code of
Ukraine on Administrative Offenses (Offenses) with sectoral
codification by systematising and unifying other measures of
administrative coercion in tax legislation.
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ApmiHicTpaTUBHUM npumyc Yy chepi noaaTKkiB Ta 360piB

Cepriu CepriiioBuu EcimoB
N\bBIBCbKMI A€PXXaBHWIM YHIBEPCUTET BHYTPILLHIX ClpaB
79007, ByA. fopopoubKa, 26, M. \bBiB, YKpaiHa

Anotania. CTaTTs npucBsgYeHa BUBYEHHIO CYTHOCTI Ta 3MICTy agMiHiCTpaTUBHOTO mpuMycy B cdepi momartkis i 360piB.
[TpenMeToM JJOCJTiIXKEHHA € HOPMATUBHO-IIPABOBi aKTH YMHHOI'0 3aKOHOAABCTBA Ta 3aKOHOAAaBCTBa E€ppornericbkoro Coay,
10 PeryJIoI0Th CYCIIiJIbHI BiTHOCHHY, 1II0 BUHHUKAIOTH IIiJ 4ac peaJi3allil aAMiHicTpaTUBHOro NpumMycy y cdepi nogarTkis i
360piB 1[oA0 Gi3NYHNX Ta IPUANIHUX 0Ci0 BHACIIIIOK OPYIIeHH:A T0JaTKOBOI0 3aKOHOIaBCTBA YKpaiHU, a TAKOX HasgBHA
IpaBoBa AOKTPUHA M cdopMoOBaHA NMPaBO3aCTOCOBHA NPAKTHKA. JIOCIiMKeHHA BUKOHAHO BiANMOBIAHO O MeTOJOJOril
KOMILJIEKCHOT'O CHCTEMHOr0 aHaJlidy MpaBOBUX fABUI 3 BHKOPUCTAHHAM CIlelliaJIbHUX METOAIB IOpUANYHOI HayKU:
(popMabHO-I0OPUANYHOIO, iCTOPHUKO-NIPABOBOr'0 Ta MOPiBHAJIBHO-IPABOBOI0. B edekTrBHOMY IPaBOBOMY peryJOBaHHI,
1o 3abesrneuye 6anaHc NyOJIiyHUX i IPUBATHUX iHTepeciB y cdepi momgaTkis i 360piB, aAMiHiCTpaTUBHUI IPUMYC IIOBUHEH
MaTH JOMOMIiXHHUI XapaKTep Ta 3aCTOCOBYBATHUCA Y BUIIAAKAX, KOJHM Yy MeXaX IPAaBOBOr'O PEryJIIOBAHHA BUYEPIAHO
iHII Croco6u PperyJiiiyoro BIUIMBY, L0 BUKOPHCTOBYIOThCA MNP peasizalii (ickasbHOl (GyHKII OMOAaTKyBaHHA.
OxapaKTepu30BaHO peryJiondy (QyHKNiI0 aaMiHiCTpaTUBHOIO NMPHUMYyCy y NpPaBOBOMY pPeryJiloBaHHA y cdepi mogaTkis
Ta 360piB Ta ii cmiBBigHOIIEHHA 3 (ickaTpHOI PYHKIEI0 OMOATKYBAHHA 3 ypaxXyBaHHAM KOMIJIEKCHOCTI 1X peaJti3arii.
PosryanyTo criocobu 3abe3nedueHHs edeKTUBHOCTI aiMiHiCTpaTUBHOIO NPUMYCY y MeXaHi3Mi IMPaBOBOTO peryJIloBaHHS
ONOJaTKyBaHHA. Bu3HaueHO KOMIJIEKCHY CUCTeMy 3axO/liB a[IMiHiCTPaTUBHOIO IPUMYyCYy 3a NOPYIIEeHHA N0JaTKOBOTO
3aKOHOJABCTBAa 3 MeTOI0 iX 36ajlaHCOBAHOIO 3aCTOCYBaHHsA, 30KpeMa Ha OCHOBi BHUABJIEHHA IpobJyeM peasizalfil y
MPaBO3aCTOCOBHII aIMiHICTpaTUBHIl Ta CyA0Bil mpakTuli. OGIPyHTOBAaHO HOBIi MiAXOAM 0 KOHIIENIil aMiHiCTpaTUBHOTO
mpolecy peasiisariii 3axo/jiB aAMiHiCTPaTUBHOIO IIPUMYCY 3a MOPYLIEHHA I0JaTKOBOI'O 3aKOHO/IABCTBA, a TAKOXX OKPEMUX
BUiB aJMiHiCTPaTUBHOTO NpOIlecy. 3aIPOIOHOBAHO MOEJIb KOMILJIEKCHOTO pedOpMyBaHHS CUCTEMU aIMiHiCTPAaTHBHOIO
MpHUMyCy Yy MexXaHi3Mi IMpaBOBOTO peryJiloBaHHsA ONOJATKyBaHHA 3 yHi(dikariewo migxodiB o pedpopMyBaHHA y cUCTEMi
aIMiHiCTPaTUBHO-IIPABOBOI'0 PeryJ0BaHH:A

KTi0490Bi cJjIoBa: I0pUAMYHA BiANOBiAaIbHICT, aMiHICTpATUBHA BiAMNOBiAa/IbHICTh, IOJATKOBA BiAMOBIqaIbHICTD, TIOAATKOBI
MpaBONOpPYIIeHH:, pickasibHa QYHKIIis, peryasaTopHa QyHKIliA
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Abstract. In the article on the basis of complex system analysis with the use of formal-legal, comparative-legal and
factorial methods, the administrative-legal protection of public morality is considered. The peculiarity of the methodology
of this study is explained by the multifaceted nature of the category of “public morality” and the existing need to study
it, considering the approaches and developments of other legal sciences. Insufficient efficiency of public authorities in
protecting public morals can lead to a decrease in the level of spiritual well-being of society. The aim of the article is to
analyse the administrative and legal regulation in the field of protection of public morality. It is pointed out that public
morality is a historically determined state of social relations that have formed as a result of conscious human activity.
Public morality is correlated with public order and public safety as part and whole, where public morality is a component.
Legislation on determining the purpose and functions of administrative and legal norms aimed at protecting public morals
is considered. In the process of research the structural-functional analysis of the mechanism of interaction of law and
morality is carried out, its elements as interacting parts of the system (legal norms, morality) are identified, functional
connections and relations between them are established and theoretically substantiated. Subjective and objective factors
that determine the measures of administrative and legal protection are considered. It is proposed to single out public
morality as an independent object of administrative and legal protection. Protection of public morality is considered as an
activity aimed at ensuring the conditions of moral well-being of society and the individual. The concept of the mechanism
of administrative and legal protection of public morality and its content is formulated. Administrative and legal protection
of public morality ensures the neutralisation of threats in the field of research

Keywords: social regulation, administrative and legal protection, protection system, public relations, administrative

responsibility

Introduction

Relations in society are governed by various social norms.
Among the variety of social norms can be distinguished rules
of law, moral norms, customs, traditions, corporate norms.
A special role belongs to law and morality. Law regulates im-
portant areas of life. Morality permeates almost all the diversity
of relations between people, enshrined in legal norms. Morality
and law are inextricably linked with the foundations of law
and order and the consciousness of the individual. In the
modern period, the relevance of the interaction of law and
morality is especially great. The destruction of the totalitarian
state and the emergence of the state, which declared its main
task of ensuring the rights and freedoms of citizens, requires
a change in ideological attitudes in the relationship between
citizen and society and state, law and morality.

The relevance of the study of the problem of inter-
action of law and morality in social regulation is difficult to
overestimate. The fact of close social and functional interac-
tion of law and morality is well known. At the same time, the
task of eliminating undesirable conflicts and contradictions
between law and morality, achieving the most optimal inter-
action is clearly not solved due to different approaches to un-
derstanding law and morality, lack of theoretical developments
in the mechanism of interaction of these social regulators. It
is necessary to solve this problem, because without considering
the multifaceted relationship of law and morality, the legal
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system is ineffective. The movement of the state by building
a sustainable economic and political system, the development
of civil society and the rule of law is impossible without proper le-
gal regulation. To date, the manifestations of legal and moral
nihilism have become widespread, which indicates the presence
of serious shortcomings in social regulation.

Protection of moral foundations at every stage of de-
velopment of society and the state is an important condition
for normal existence. The Constitution of Ukraine declares
the duty of the state to recognise and protect the rights and
freedoms of citizens [1]. Public morality organises the con-
sciousness and behaviour of individuals in such a way that
the private is subordinate to the general. The peculiarity of
moral rules is that they are usually provided by the power of
public opinion. The development and complication of social
relations leads to the desire of the state to carry out legal
regulation of moral values, making it mandatory. Such provi-
sions acquire special significance and become the object of
legal protection. The need for administrative and legal pro-
tection of public morality is conditioned upon the process
of globalisation and the growth of threats explained by the
accelerated development of information and communication
technologies. Law in general is understood as a system of
universally binding, formally defined norms, which are issued
or sanctioned by the state and are protected by the possibility
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of state coercion. Morality is perceived as a form of social
consciousness, as one of the types of social regulation aimed
at reconciling personal and social interests.

Problematic issues of administrative and legal pro-
tection of public morality in the system of social regulation
were studied by: O.P. Bilan [2], V.P. Boychenko [3], M.V. Kovaliv,
V.S. Borovikova [4], O.V. Yemets [5], S.S. Yesimov [6],
O.V. Zakharova [7], S.A. Kucher [8], O.L. Lopuha [9],
N.I. Svadeba [10], G. Blicharz [11], R. Perrone [12] and others.

V.P. Boychenko writes that from the standpoint of
the anthropological approach it should be about morality
as an element of individual development and public morali-
ty as an element of law and order. This is the modern anthro-
pological approach [3, p. 13]. O.V. Yemets notes that public
morality is a sphere of moral regulation that encompasses
values accepted in society and focused on the achievement of
common (collective) good, rules of conduct, their reflection
in the minds of people and relevant behavioral standards
(patterns of behaviour) relevant values and norms, and also
has the means of collective condemnation of immoral acts of
members of this society [5, p. 185].

According to V. Kuchera, the opportunity to spread
their own views and beliefs is not only the right of a citizen
of Ukraine, but also provides responsibility for the content of
those views that a person spreads [8, p. 45]. G. Blicharz con-
nects public morality with constitutional provisions and hu-
man rights [11, p. 19]. The development of social morality
was influenced by morality, which emerged in the historical
development of human society and is a mandatory attribute
that characterizes the state of society and reflects common
interests, including morality expressed in real social rela-
tions of people who implement moral norms in behavior. The
sphere of protection of public morality in modern conditions
requires the development of the most acceptable solutions to
the problem. Lack of consolidated and coherent state policy,
insufficient efficiency of public authorities to protect pub-
lic morality can lead to a decrease in the level of spiritual
well-being of society as a whole.

The aim of the article is to study the administrative and
legal protection of public morality in modern conditions.

Legal Bases of Protection of Public Morality

In the context of Russia’s economic and informational expan-
sion, activities to protect national moral values, rights and in-
terests of children, educating the younger generation such as
patriotism and spiritual and moral values are especially im-
portant as the basis for confident development of Ukrainian
society and integration into the European socio-economic
space. There are no effective measures of administrative and
legal protection of public morality in Ukraine. This fact can
provoke the loss of spiritual values in society, as well as
landmarks in the education of the younger generation.

Significant increase in diseases and other negative
factors accompanying antisocial behavior, intensification and
consolidation of criminal groups of criminal business, negative
trends in public morality indicate that the protection measures
applied by public authorities are not effective enough. One of
the main reasons is the imperfection of current legislation [9,
p- 53]. The long-term absence of state policy in the field of
protection of public morals has led to the need to take radical
measures to change the situation. In this regard, determining
the forms of administrative and legal policy in this area is
a priority.

The literature shows that the problem of public mo-
rality in the context of human rights requires in-depth and
continuous study, as it depends on space and time [13, p. 42].
The constitutional right to free expression of views and beliefs
may be limited in certain cases established by law [1]. One
of the grounds for restricting this right is a violation of the
law on the protection of public morals. Criteria for determining
the fact of violation of public morality due to the spread of
certain views are set out in the Law of Ukraine “On Protection
of Public Morality” [14].

The Law of Ukraine “On Protection of Public Morality”
defines public morality as a system of ethical norms, rules of
conduct established in society based on traditional spiritual
and cultural values, ideas of goodness, honor, dignity, public
duty, conscience, justice [14] .

Unlike morality and ethics, which are ethical catego-
ries, social morality is a legal category. It can be defined as
a historically determined state of social relations formed as
a result of conscious human activity under the influence of
customs, traditions, morals and ethics governed by the rule
of law in places open to free access of citizens (including
cyberspace by technical means) that ensure the physical,
mental, social, spiritual well-being of individual citizens and
society [2, p. 44]. Public morality is correlated with public or-
der and public safety as part and whole, where public moral-
ity is a component. The system of state protection of public
morality includes:

— normative certainty;

— public authorities endowed with the functions of protecting
public morals;

—system of indicators, reporting and centralised collection
of information, which reflects the practice of administrative
and legal protection of public morality;

— special measures of administrative and legal protection
of public morality;

—norms that provide for legal liability for encroachment
on protected relations;

— other measures to protect public morals: related to social
adaptation; aimed at informing citizens about the negative
consequences of antisocial phenomena; aimed at strengthening
and protecting the family;

—banning all forms of propaganda and advertising of anti-
social phenomena;

—interaction of public authorities with the public, including
volunteer movements and organizations;

— specialised social assistance; measures of medical pro-
tection of public morality; measures of religious protection of
public morality [3; 5; 7, p. 164].

Under the administrative and legal protection of pub-
lic morality should be understood as a set of administrative
and legal measures, including coercive, applied by public au-
thorities to persons leading an antisocial lifestyle aimed at
neutralizing and eliminating threats in this area, jurisdictional
activities in the field of public morality. The study of adminis-
trative and legal protection of public morality allows speaking
of a double understanding of this institution. In a broad sense,
it includes all elements, including administrative liability for
offenses in the area under consideration. In the narrow sense,
the administrative and legal protection of public morality is
the activities of public authorities to implement state tasks
related to ensuring the proper moral condition of society and
the individual citizen, which is carried out through adminis-
trative and legal protection of various orientations.



Priority in matters of administrative and legal pro-
tection of public morality belongs to the understanding in
the narrow sense, as the protection of public morality is one
of the tasks of public administration and can be achieved
through the proper functioning of public authorities. This
activity should be aimed at eliminating the causes and con-
ditions of social deviations from socio-moral behaviour and
their eradication in the future. In this approach, the empha-
sis should be on the application of administrative and legal
prevention, rather than punitive and repressive measures
aimed at eliminating factors and conditions that may ad-
versely affect socio-moral behaviour. Legal recognition of the
existence of negative socio-legal phenomena gives rise to pre-
ventive norms. In the field of protection of the law, preven-
tive regulation arises from the moment when there is a rule
of law that contains or allows the possible negative conse-
quences of illegal behaviour or behaviour that is evaluated
by society or the state negatively [8, p. 43].

Two conditions are required for the attribution of
methods and means to administrative and legal measures for
the protection of social morality. First, the administrative
and legal measures to protect public morality should include
methods and means used after the violation of subjective
law, non-performance or improper performance of duties or
in the event of threats to public morality. Secondly, admin-
istrative and legal protection measures should be aimed at
restoring socio-moral behavior. Observance of the rules of
coexistence in the rule of law is carried out consciously and
voluntarily, because the law embodies the will of the people,
its rules are mandatory, based on the support of the state
and public opinion [15, p. 350].

Administrative and Legal Protection of Public
Morality in Modern Conditions

The peculiarity of the application of legal protection measures
is that the application can be initiated by a public authority,
a person whose rights are violated, a person who directly
leads an anti-social lifestyle [16, p. 54]. However, the norms
of one administrative law do not protect public morality.
Administrative and legal protection of public morality is a
structural element of legal protection of public morality. In
the field of legal protection of public morality can be divided
into two groups of legal protection measures: administra-
tive and criminal and criminal. These measures have special
properties that distinguish them. The main ones concern
the grounds for administrative and criminal liability, types of
punishment, application procedures, sectoral regulations [3].

Administrative and legal protection of public morality
is one of the elements of the system of higher order - the
system of protection of public morality. Protection of public
morals is not limited to administrative and legal measures
and provides for an arsenal of other measures (social, med-
ical, religious, pedagogical). Together, these measures form
an original model of protection of public morality. R. Perrone
notes that when the law mentions morality, it refers to so-
cial morality, ie the rules of coexistence and behavior that
must be followed in a civilized society [12, p. 365-366]. We
can talk about the understanding of the term “protection of
public morality” in a broad, narrow and personal sense. In a
broad sense, the protection of public morality means the ac-
tivities of the state to protect public morality with the use of
measures of various directions. Protection of social morality
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is the activity of public authorities to protect social morality
through administrative and legal measures [16, p. 55]. In
the narrow sense, the protection of public morality should
be understood as the application of measures of legal re-
sponsibility for offenses in this area.

The mechanism of administrative and legal protection
of public morality includes a number of interrelated elements.
Opinions on the mechanism of protection of objects of legal
protection were expressed in the scientific literature. The
following elements were proposed: threat — object of pro-
tection — police protection [7, p. 46]. The content of the
mechanism of administrative and legal protection of public
morality is conditioned upon the peculiarities of the area under
consideration:

— normative-value (consists of legal norms that form at-
titudes to the protection of public morals, requirements for
lawful conduct);

— target (represented by the system of public authorities
that protect public morals, legally established goals, objectives
and functions in the analyzed area);

—organisational and instrumental, includes the establish-
ment on a regulatory basis of the powers of the subjects of
protection of public morality and the formation of links be-
tween them in the protection of public morality with the use
of various legal instruments;

— factor (includes a system of factors that harm public
morality as an object of administrative and legal protection) [3;
5;7].

One of the elements of the mechanism of administra-
tive and legal protection are the factors that cause harm in
the legislation [14; 17] and the works of scientists [3; 7, 16;
18] are considered as “danger”, “threat”. Although the study
of the content and relationship of the concepts of “danger”,
“threat” is important for the protection of public order and
public safety, there are no generally accepted or scientifically
developed approaches to the definition.

Both terms are used in legislation. In the legislation
of Ukraine [17] the threat to public safety is understood as
the possibility of harm to human rights and freedoms, mate-
rial and spiritual values of society. Recently, in the scientific
literature, the categories of “challenge” and “risk” have been
used as factors causing damage to protected objects [18]. In
law, risk is understood as a model of negative implementa-
tion of the law, which threatens the deformation of the final
legal results, reducing the quality of legal regulation [18, p. 54].

The system of factors causing damage to the objects
of administrative and legal protection is formed by danger,
threat, challenge and risk. The danger can be described as a
potential possibility of harm to various protected administrative
and legal relations. Factors causing damage to public morality
should be considered threats due to compliance with these
characteristics. Antisocial phenomena cause real and irreparable
damage to public morality.

According to N. Svadeba, law and morality have a
common purpose — it is to influence the behaviour of the
subjects. The functioning of law and morality is not subject
to a certain area of social relations, operate in a single field
of social relations; they form a standard of behaviour, value
and normative orientation of society. Law and morality are
based on common socio-economic interests, culture of society,
people’s commitment to the ideals of freedom and justice,
they have a single spiritual nature, a single value core — jus-
tice [10, p. 407].
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M.V. Kovaliv and V.S. Borovikova noted that the func-
tional purpose of the police is law enforcement to protect
and defend the population in criminal and non-criminal sit-
uations, this determines the number of personnel, the need
to maintain a constant and high level of mobilisation train-
ing, round-the-clock work, information, use of vehicles and
communication [4, p. 189]. This position is consistent with
the position of the legislator. The strategy of public safety
and civil protection of Ukraine among the main sources of
threats to public safety in the context of public morality in-
cludes: alcohol abuse, non-medical use of drugs, psychotropic
substances and precursors that cause a significant number of
crimes under the influence of alcohol or drugs [19].

Conclusions

Administrative and legal protection of public morality is
a structural element of legal protection of public morality,
consideration of the features of which allows speaking of
the duality of its understanding. Administrative and legal
protection of public morality is one of the elements of the
system of higher order — the system of protection of public
morality. Protection of public morals is not limited to admin-
istrative and legal measures and provides for an arsenal of

other measures. Together, these measures form a model for
the protection of public morals in Ukraine. The mechanism
of administrative and legal protection of public morality can
be defined as a complex administrative and legal phenom-
enon, including a system of legal norms and starting points,
purpose, objectives and content of organizational and legal
activities of authorized entities that independently and in
cooperation with certain forms various administrative and
legal measures protect public morals.

The broad content of the studied mechanism requires
the need for an orderly mutual arrangement of components
and content formation. The content of the mechanism of
administrative and legal protection of public morality is a
holistic system of interconnected elements formed based on
administrative and legal regulation, which are consolidated
into developing components and organically interconnected,
functionally oriented to achieve a common goal — moral
well-being. The mechanism of administrative and legal pro-
tection of public morality includes blocks: normative-value;
target; instrumental and functional; factorial. The study of
these blocks involves the continuation of scientific research
to develop proposals to improve the effectiveness of adminis-
trative and legal protection of public morality
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AAMiHICTPpaTUBHO-NPABOBUM 3aXUCT CYCNiAbHOI MOpaAi

Bonopumup PomaHoBuu bynauek

N\bBIBCbKWI AEPXABHWIM YHIBEPCUTET BHYTPILLHIX CNpaB
79007, ByA. Topoaoubka, 26, M. \bBiB, YKpaiHa

AHoTanisa. Y craTrTi Ha migcTaBi KOMIIJIEKCHOTO CHCTEMHOIO aHajlidy 3 BUKOPHUCTAHHAM (GOpMasbHO-I0PUANYHOTO,
MOPiBHAJIbHO-NIPABOBOTO Ta ()aKTOPHOI'O METOJIB, PO3IJIAHYTO aAMiHiCTPaTMBHO-NIPABOBUI 3aXUCT CyCIIiJIbHOI MOpai.
Oco6MBicTh METOAUKY LIOTO JOCJIiXXeHHs 00yMOBJIeHa 0araToNJIaHOBIiCTIO KaTeropii «CcycijibHa MOpaJjib» Ta HasABHOIO
notpeboro0 il BUBUEHHA 3 ypaxyBaHHAM ITi/TXOMiB i HANpaIlOBaHb iHIIX MPaBOBUX HAayK. HemocTaTHA e(eKTUBHICTD MisUTBHOCTI
oprasiB my061iYHOT BJIaA¥ I0/I0 3aXKUCTY CYCIIiJIBHOI MOpaJli MOXYTh IPU3BECTU [0 3HIKEHHSA PiBHA AYXOBHOI'0 JOOpoOy Ty
cycninbcTBa. MeToro cTaTTi € aHaJIi3 aIMiHiCTPaTUBHO-IIPAaBOBOTO PeryJIloBaHHA ¥ cdepi 3aXUCTy cycHiibHOI MOPaJIbHOCTI.
BkasaHo, 1110 cycHiIbHa MOpaJib € icTOpUYHO 0GYMOBJIEHUM CTaHOM CYCHiJIbHUX BiTHOCHH, 1[0 chOpMyBaJIHCs YHACIIIIOK
cBigoMoi fmisnbpHOCTI oAei. CycmisibHa MopaJib CHiBBiAHOCUTHCA 3 TPOMAACHKUM MOPAAKOM i myOJ1iuHOI0 6e3IeKOoi0 AK
YacTHHA Ta LiiJie, e CyCIIiJIbHA MOPaJIb € CKJIQZIOBOI0. PO3IJIIHYTO 3aKOHOJaBCTBO IIOA0 BU3HAYEHHS I[iJTbOBOI HAJIEXXHOCTI
Ta QYHKIIN agMiHiCTpaTUBHO-IIPAaBOBUX HOPM, CIPAMOBAaHHMX Ha 3aXUCT CYCIiJIbHOI MopaJsi. Y mporeci HayKoBOI
PO3BiAKU IPOBeIeHO CTPYKTYypHO-QYHKIiOHAJIBHUI aHaJjli3 MeXaHi3My B3a€eMOJil mpaBa Ta MopaJii, BUABJIEHO HOTro
eJleMeHTU fAK B3aEMOJIiI0Ui 4acTUHHU cucTeMu (IIpaBoOBi HOPMU, MoOpaJjib), BCTAHOBJIEHI Ta TEOPeTUYHO OOIPYHTOBaHi
(yHKIiOHAJIbHI 3B’A3KM Ta BiJHOCMHU MiX HUMH. PO3rjiAHyTO Cy0’€KTUBHI Ta 00’€KTUBHI YMHHHUKY, IO AETEPMiHYIOTb
3axoAu agMiHiCTPaTUBHO-IIPABOBOrO 3aXMCTY. 3aPONIOHOBAHO BUMAIJINTU CYCHiJIbBHY MOpasib AK CaMOCTiHHMI O0’€KT
aIMiHiICTPATHUBHO-NIPABOBOr'0 3aXHCTy. 3aXMUCT CYCIiJIbBHOI MOPAJIbHOCTI PO3TJIAHYTO fAK MAifAJIbHICTH, CIPAMOBaHy Ha
3abe3neuyeHHs YMOB MOpPAJIbHOIO JOOPOOYTY CYCIiJIbCTBA Ta KOHKPeTHOI ocobu. CHopMyJIbOBAHO MOHATTS MeXaHi3Mmy
aAMiHiCTpaTHBHO-IIPABOBOI'0 3aXMCTY CYCIIiJIbBHOI MOpaJli Ta Horo 3micT. AIMiHiCTpaTUBHO-IIPaBOBUI 3aXUCT CYCITiJIbHOL
MopaJIbHOCTi 3abe3neuye HelTpasisaliio 3arpo3 y cdepi, Mo JOCTiIKYyIOTh

Ki1i0uoBi cJjioBa: coljiayibHe peryJiloBaHHsA, agMiHICTpaTHBHO-TIPABOBUI 3aXUCT, CHCTEMA 3aXUCTY, CYCIHiIbHI BiTHOCHHH,
aaMiHiCTpaTHUBHA BiANOBigaJIbHICTH
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The Role of the 102 Service Department in the System
of Operative Response of Police Bodies and Divisions

Solomiia V. Vasyuk”®
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79007, 26 Horodotska Str., Lviv, Ukraine

Abstract. The relevance of the chosen topic is to determine the role and content of the structural unit “102” in the rapid
response system, and the algorithm of their actions in providing the necessary assistance to people who called the special
telephone line of the National Police of Ukraine. The purpose of the study is to determine the main function of the service
department “102” as one of the structural units of organisational and analytical support and operational response of the
National Police of Ukraine. The following methods for collecting and processing information were widely used in the research
process: specific sociological (documentary, survey, observation) and some private scientific methods (system-structural,
comparative-legal, historical-legal). The role of the service department “102” of organisational and analytical support
and operational response of the National Police of Ukraine in the system of operational response of police bodies and units
to statements and reports of criminal, administrative offenses or events. It is argued that the main function of the service
department “102” units of organisational and analytical support and operational response of the National Police is to
receive, process and register applications and notifications of offenses and events throughout the service area. It has also
been proven that the necessary legislative initiative is to locate a person who has applied for real help on line 102. In
addition, it was established that to properly perform the powers of officials of the service department “102” it is necessary
to introduce the position of a psychologist to provide psychological assistance to victims. At the same time, it is argued
that the service department “102” is a basic element in the operational response system of the National Police of Ukraine

Keywords: bodies and subdivisions of the National Police of Ukraine, subdivisions of organisational and analytical support
and operative response, registration of statements and notifications about offenses and events, operative assistance of police

squads, centralised management of dispatchers

Introduction

According to the Report of the National Police of Ukraine on
the results of work in 2020 [1], the organisation of a single safe
space where everyone feels protected is the main goal of the
National Police. One of the important indicators of police
activity is the speed of response to statements and reports
of citizens about criminal, administrative offenses or other
events. Notably, the first, basic element of the response system
is the department of service “102” units of organisational and
analytical support and operational response of the National
Police of Ukraine (hereinafter — the department of service “102”,
OAZOR).

According to the data reflected in the Report of the
National Police of Ukraine on the main results of work in
2020 [1], almost 10 million calls were received by employ-
ees of the “102” service department. On average, 1 operator
received a phone call every 10 minutes. Ukrainians are ac-
tively turning to line “102” with various problems. In recent
years, the number of calls has increased almost 8 times. Con-
tidioned upon the well-organised work of the 102 service
staff, coordination of actions aimed at proper organisation
of rapid arrival of police officers to the applicant or the place
of the offense to stop it, efficiency of providing necessary
assistance to citizens, public confidence in modern police is
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gradually growing, which is a key criterion for assessing the
effectiveness of their activities. As correctly noted O.V. Negod-
chenko, department “102” is one of the key units of organiza-
tional and analytical support and operational response of the
National Police of Ukraine, which implements operational
response and information and analytical support of police
bodies in general [2, p. 151].

Thus, the current stage of development of society is
marked by a steady trend towards a rapid increase in the role
of electronic information environment of analytical and tele-
communications systems for the functioning and develop-
ment of social institutions. Under these conditions, the issue
of speed of providing necessary assistance to citizens, when
the operator of the “102” service receives a notification of
an offense, becomes of strategic importance, which in turn
emphasises the study of the specific features of the “102”
service in the rapid response system.

In the legal literature, the study of the problem of
prompt response of police officers to citizens’ appeals is not
left out of the attention of scientists. In particular, these issues
were investigated in the works of V.O. Negodchenko [2],
Yu.Ya. Gladuna, A.V. Lipentseva [3], V.V. Sereda, and
Yu.A. Khatnyuk [4], V.Ye. Kraskevich, Yu.Yu. Yurchenko [5],
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Ya.S. Posokhova [6] and others. It should be noted that the
specific features of the implementation of the function of
rapid response to reports of criminal, administrative offenses
or events covered in the scientific work of Yu.Ya. Gladun
and A.V. Lipentsev on the construction of a standard center
for public safety on the example of the Situation Center of
the Main Directorate of the National Police in Lviv region.
In particular, the authors of the study concluded that the
coordinated work of the situation center and the service de-
partment “102” allows to achieve positive changes in the
work of regional police units and centralised management of
dispatchers by all police meetings to stop offenses and solve
crimes on the “hot trail” [3, p. 119].

Also the publication V.V. Sereda and Yu.A. Khatnyuk
on the organisational and legal basis of the National Police
of Ukraine, carrying out analytical work, provides that “it is
the units of organisational and analytical support and oper-
ational response exercise within its competence the powers
of the National Police of Ukraine in coordination, planning,
control and coordination police in the implementation of the
function of rapid response” [4, p. 189]. At the same time
V.Ye. Kraskevich and Yu.Yu. Yurchenko in his study on “The
use of situational training centers for resource management”
noted that the main function of the situational center and
service department is a comprehensive assessment of the
problem situation based on the use of special processing of
large amounts of information and operational work given
the change of the operational situation” [5, p. 111].

Considering the results of the research of the
above-mentioned scientists, this article focuses on the key
role of the service department “102” in the system of opera-
tional response of police bodies and units. The purpose of the
study is to determine the role and tasks of the service depart-
ment “102” in the rapid response system, and to identify the
main shortcomings that affect the quality of its work.

The Role and Functions of the Service
Department “102” in the Rapid Response System

The Instruction on the organisation of response to statements
and notifications about criminal, administrative offenses or
events and operative informing in bodies (divisions) of the
National Police of Ukraine (hereinafter — the Instruction),
approved by the order of the Ministry of Internal Affairs of
Ukraine from 27.04.2020 No. 357 on statements and noti-
fications of criminal, administrative offenses or events, and
prompt information to the central police authority, interregional
territorial bodies of the National Police of Ukraine, territorial
police bodies in the Autonomous Republic of Crimea and
Sevastopol, regions, Kyiv, their territorial separate subdivi-
sions” [7].

In accordance with the requirements of the Instruction,
the term “102 service department” should be understood as
a unit whose employees use the automated workstation, op-
erator “102”, the Information Portal of the National Police of
Ukraine (IPNP) to receive emergency calls and registration
around the clock. reports of offenses or events received by
telephone under the abbreviated number “102”, as well as
through other types of communication” [7]. These include text
messages, e-mail, mobile applications and other specialized
software and hardware. Notably, the reception of emergency
calls is carried out centrally from all over the service area of the
relevant police authority. It is important that each operator
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of the “102” service department should be provided with an
automated workplace and use authorised access to the STI
system.

According to the requirements of the Instruction [71],
one of the main tasks of the operators of the service depart-
ment “102” is to receive within two minutes from the applicant
information about the offense or event and enter it in the
electronic workstation card “operator 102” of IPNP. In this
context, it is worth noting the position of Ya.S. Posokhova,
who notes that the service “102” provides a number of tasks:
optimising police squads, reducing response time to messages
and maintaining the quality of response to police squads [6,
p. 2571. In addition, in accordance with the requirements of
the Instruction [7], the operator (inspector) of the service
department “102” has a number of other tasks: in the process
of conversation with the applicant to adhere to the principles
of professional ethics and morals; in the process of receiving
a notification of an offense or event, communicating with the
applicant, at the same time enter information into the IPNP
system; information generated in the TINP in electronic form
to be automatically transmitted for response to police officers
authorised to respond to offenses or events; in case of damage
to the main and backup channels of information transmission
in electronic form, information about the offense or event
to transmit to authorized employees using other means of
communication; after entering all basic and additional data
into the STI system to save information; in case of applying
to line “102” of the applicant in a language not spoken by
the employee, to take measures to attract another employee
who speaks the required foreign language, as well as, if nec-
essary, by videoconference; immediately report to the senior
changes on the receipt of complaints about the actions or
inaction of the police, violation of their rights and legitimate
interests, repeated complaints about the improper organisation
of police response to reports and enter relevant information
into the IPNP system; in the event of a sudden interruption
of the call, call the applicant immediately to find out in detail
the circumstances of the event or offense. If the applicant does
not answer the call and there is a suspicion of illegal actions
against him (shouting, noise, fighting and other signs), enter
in the STI system information that “communication with the
applicant is lost” and put a mark “informed duty”. If the ad-
dress of the place of the offense or the location of the applicant
is unknown, put the appropriate marker on the map at the
location of the unit “102”; enter into the IPNP system infor-
mation on notifications of emergency services to the popula-
tion under the abbreviated number “112” (“101”, “103” and
“104”) and pass for response to the relevant police officers
or operational and dispatching services of other public au-
thorities and local governments, authorised to organize the
response to them; immediately mark the “inform the duty
officer” to respond accordingly, if during the acceptance of
the application or notification it became known that the ap-
plicant or the person who committed the offense is wanted; if
the statement or report refers to issues that do not fall within
the competence of the police and certain actions that do not
contain signs of an offense, the appeal is informational and
advisory in nature or it does not state the essence of the issue,
the applicant expresses personal attitude to the event, does
not name his personal data, politely explains to the applicant
his further actions, etc. [7].

Thus, the main role of the officials of the service de-
partment “102” in the rapid response system is to receive,
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process and register applications and notifications of offenses
and events throughout the service area. This, in turn, provides
an opportunity to fully implement the priority goals of the
Government, set out in the Programme of Activities of the
Cabinet of Ministers of Ukraine, approved by the resolution
of 12.06.2020 No. 471 [8]. According to her requirements, a
person who is in trouble (an emergency or other life situation
that threatens his life or health) will receive assistance in any
part of the country.

Problematic Issues of the Service Department
“102”, Including to Solve Them

The Strategy for the Development of the Ministry of Internal
Affairs until 2020 [9] is the basis for the development of the
Ministry of Internal Affairs as an integral part of a certain
sector of national security of Ukraine and defines a safe living
environment as one of their priorities. As correctly noted
by V.V. Sereda and Yu.A. Khatnyuk that “the units of organi-
sational and analytical support and operational response of
the National Police of Ukraine occupy a central place in the
information and analytical support and the system of opera-
tional response of police bodies and units, which also includes
ensuring the circulation of information. These structural
subdivisions provide and carry out tasks and powers of the
National Police of Ukraine on coordination, analysis, planning,
control and coordination of actions of territorial interregional
bodies of territorial (separate) police subdivisions on imple-
mentation of state policy in the field of public order and safety,
protection of rights and freedoms man, the interests of society
and the state, as well as combating crime” [4].

The report of the Head of the National Police of Ukraine
on the main results of the department in 2019 [10] stipulates
that the legislative initiative of the police is to determine
the location of the applicant at the time of his call to line
“102” to provide the necessary assistance. At the same time,
we believe that the above initiative has its advantages and
disadvantages. One of the advantages is the efficiency and
timeliness of response to applications and messages from
citizens. Thus, for example, in practice there are often cases
when the call of an applicant who called the line “102” is
suddenly interrupted and in the future the operator can not
establish contact with him. However, during the previous con-
versation with the citizen, screams, noise and struggle were
heard, which in turn give sufficient grounds to believe that the
person is subject to illegal actions. Therefore, in such cases,
the improvement of legal and software, which would allow
determining the location of the applicant who called the line
“102”, would lead to timely and necessary assistance to citizens,
reduce time and improve control over the flow of information
from the call center “102” to a specific performer, reducing
the time of arrival of police squads to report offenses and
events. As Yu.Ya. Gladun and A.V. Lipentsev correctly noted,
an improved management system would optimise the manage-
ment of police units, increase the efficiency of police squads,
investigative teams, duty units and police units, reduce the
response time to applications and reports of citizens [3].

However, there are situations where locating an appli-
cant who has contacted line 102 may be a significant short-
coming. In particular, a person who calls line 102 to report a
criminal offense that is being prepared or committed, clearly
does not want to disclose his personal data and location. And
if the above initiative is implemented, the number of such

appeals to line “102” will immediately decrease, which in turn
will lead to low disclosure of criminal offenses. In addition,
locating the applicant without his consent may be considered a
violation of the right to respect for private life as enshrined
in the Convention for the Protection of Human Rights and
Fundamental Freedoms [11]. Also, it may contradict the
principle of confidentiality of information, which is provided
by the Law of Ukraine of 13.01.2011. “On Access to Public
Information” [12], according to which the definition of in-
formation confidential is the desire of a natural or legal person
to consider certain information about him or information in
his possession, confidential.

In view of the above, after analysing all the pros and
cons, it is proposed to determine at the legislative level the
possibility of establishing the location of a person seeking help
on line “102”, only in some cases. In particular, with her
consent, and when there is a real threat to human life or health,
in the interests of national security, economic prosperity and
human rights. Another urgent problem in the activities of the
“102” service department is the introduction of a psycholo-
gist who would provide timely and professional support to a
person who finds himself in a difficult life situation and seeks
help on the 102 line. As appropriately noted by V.Ya. Posokhova,
the operator of the 102 service department, is the first official
to contact the applicant after a stressful situation. The functions
of the operator of the service department “102” are not only
to receive and communicate the necessary information, but
also to provide emotional and psychological support to the
citizen after a collision with a problematic situation [6, p. 259].
At the same time, the Instruction [7] stipulates that when
receiving reports of domestic violence, crimes against sexual
freedom and sexual integrity, including other crimes, the op-
erator of the service department “102” must ask the citizen
with the operator of which article he wants to communicate.
We believe that in such cases the psychologist, thanks to his
professional competence, will be able to provide timely psy-
chological assistance to the applicant, which in turn will affect
the speed and quality of operational response of bodies and
units of the National Police.

As noted earlier, the organisational and analytical
support and operational response units of the National Police
of Ukraine play a key role in implementing an effective op-
erational response to citizens’ statements and notifications.
The main function of OAZOR dispatchers is to centrally manage
all police units that respond directly to offenses or events.
Automated control system is the main tool of dispatchers,
which optimizes the activities of police units, increases the
optimality of police squads, investigative teams, and reduces
the response time to applications and reports of citizens. We
believe that it is thanks to the coordination of dispatchers
that patrol police squads, patrol police response teams, and
investigative and operational groups operate in a more coor-
dinated manner.

Thanks to this coordination, the time and control over
the passage of information from the call center “102” to the
main executor is significantly reduced, which leads to a real
reduction in the time of arrival of police squads to the scene [13,
p. 112]. However, organisational constraints, obligations,
rules, and the expectations and beliefs of citizens, the activities
of the police can also hinder this function of protection [14].
The number and types of incidents in which people turn to the
police are enormous, and the vast majority obviously cannot be
passed on to other organisations or the public sector without



significant resource costs or adjustments [15]. However, if the
police retain these responsibilities, they must also recognise
how they can address community issues more effectively [16].
Therefore, the effective implementation of the rapid response
function requires the introduction of the position of psycholo-
gist in the service department “102”, which will, in turn, improve
the operational response system, and provide quality police
services needed by society and the state.

Conclusions

The “102” Service Unit of the Organisational-Analytical Sup-
port and Operational Response Unit of the National Police of
Ukraine is a structural unit whose employees receive emer-
gency calls and register notifications of criminal, adminis-
trative offenses or other events around the clock with the
help of an automated workstation in the IPNP system. The
relevant unit plays a key role in the proper prompt response
to applications and communications from citizens. The main
function of the officials of the “102” service department in
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the rapid response system is to receive, process and register
applications and notifications of offenses and events throughout
the service area.

To ensure a proper prompt response to statements and
reports of citizens about criminal, administrative offenses or
other events, it is proposed at the legislative level to determine
the possibility of locating a person who calls the police on
line “102” in some cases, including with his consent, when
real threat to human life and health, in the interests of na-
tional security and economic well-being. Also, the effective
implementation of the rapid response function is possible
during the introduction of the position of a psychologist in
the staff list of the service department “102”, which will provide
psychological assistance to persons who have sought help
from the police. Thus, the department of the service “102” is
a basic element of the system of prompt response to appli-
cations and notifications of citizens, because it is from the
professional and priority actions of its officials depends on the
efficiency and quality of response.
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PoAb BipAainy cay)x6u «<102» y cucteMi onepaTtuBHOro pearyBaHHA
opraHiB Ta niApo3AiAIB NoAiLil

Conomisa BoroaumupiBHa Baclok

N\bBIBCbKWI AEPXABHUWI YHIBEPCUTET BHYTPILLHIX CNpaB
79007, ByA. Topopolbka, 26, M. \bBiB, YKpaiHa

AnoTania. AKTyasibHiCTh 0OpaHOI TeMU MOJIATaE y BUSHAYEHH] POJIi Ta 3MiCTy AiAJIBHOCTI CTPYKTYPHOrO Migpo3 ity «102» y
CHCTeMi OIepaTUBHOTO pearyBaHH:A, a TAKOX aJITOPUTMY iX Aill i yac HalaHHA Heo0XiJHO1 JOTIOMOT'M JIFOAAM, SIKi 3BepHYJIMCh
Ha crieriiaJibHy TeJiedoHHy JiiHio HanionasHO1 mostinil Ykpainu. MeTa JocTiKeHHs 3BOAUTHCA 10 BU3HAYEHHS OCHOBHOT (PYHKIIIT
BiiiTy cITyx6m «102» K OHOTO 3i CTPYKTYPHUX MiJJPO3/iJIiB OpraHi3amiiiHo-aHATiTUYHOro 3abe3rnevyeHHs Ta OIepaTUBHOTO
pearyBaHH:A HarjioHasibHOI noJinil Ykpainu. ¥ mporjeci OCIiAKeHHs MHUPOKO BUKOPUCTOBYBAJINCh HACTYIHI MeTOAU AJ1A
36upaHHA Ta 00pobku iHpopMaliii: KOHKPeTHO-COI[i0JIOTiuHi (JOKyMeHTaJIbHUM, ONUTYBaHHA, CIIOCTEPEXeHHs) Ta AesKi
MIPUBATHO-HAYKOBi MeTOAU (CUCTEMHO-CTPYKTYPHUI, MMOPiBHAJIBHO-IIPABOBHE, iCTOPUKO-NPaBOBUii). PO3KPUTO poJib Bimminy
ciyx6u «102» miapo3aisiiB opraHizariiiHO-aHaIITUYHOrO 3a0e3levYeHHA Ta OepaTUBHOrO pearyBaHHsA HarioHanbpHOT mosminil
VYkpaiHu y cucteMi onepaTUBHOrO pearyBaHH:A OpraHiB Ta MiZJPO3/LTiB MOJIIi Ha 3asABU Ta MOBiJOMJIEHHSA IIPO KPUMiHaJIbHI,
aIMiHiCTpaTHBHI MIPaBOIOPYIIIeHHs abo noil. ApryMeHTOBaHO, 10 OCHOBHOI0 (PYHKILiE0 BiAiTy ciryx0u «102» miipo3aiiiB
opratizanifiHo-aHaJliTHYHOro 3abe3nevyeHHs Ta OlepaTHMBHOrO pearyBaHHsA HarjioHasbHOI NOJIII € NpuiioM, OIlpaloBaHHs
Ta peecTpallis 3asB i MOBiJOMJIEHb NIPO NIPABONOPYIIEHH:A Ta MOJil Ha BCill TepuTopil 06cyropyBanHsA. Takox AOBeAEHO, L0
HeoO0XiTHO0 3aKOHOJABYOI0 iHII[iaTHBOIO € BU3HAYEHHS MiCLIe3HAXO0KEHH JIIOAVHY, KA 3BEPHYJIach 32 PeaJIbHOI0 JOITOMOTOI0
Ha JIiHit0 «102». OKpiM I1bOr0, BCTAHOBJIEHO, IO JJI1 HAJIEXHOTO BUKOHAHHS MOBHOBAXEHD IMOCAIOBUX OCi6 BiIiTy ciryx6u
«102» HeoOXiJHO BBECTH IMOCAJTy IICUXOJIOTa AJIs HaAaHH:A ICUXOJIOTiYHOI JOIIOMOTHY [TOTepHiinM. Bo/iHOUac aprymMeHTOBaHO,
10 BifAfis ciryx6u «102» € 6a30BUM eJIeMEeHTOM Y CUCTeMi OllepaTUBHOrO pearyBaHHsA HauioHasibHOI moutinii YKpaiHu

KimouoBi cstoBa: opranu Ta nigposaim HarionasisHol noJtinii YKpaiHu, miapo3aiav opraHizariiiHo-aHa i THIHOTO 3abe3neYeHHs
Ta ONepaTHBHOI'O pearyBaHHs, PeeCcTpallisd 3asB i MOBiJOMJIEHb PO MPaBOMOPYILIEHH Ta MO/il, ollepaTUBHA AOIIOMOTra HapsAdiB
MOJTiIIiT, IeHTpasTi30BaHe yIpaBIiHHA JUCIIeTIepPAMU
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Legal Regime of Human Organs and Tissues as Objects
of Civil Law in the Field of Transplantation
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79007, 26 Horodotska Str., Lviv, Ukraine

Abstract. The article covers the issue of determining the legal regime of organs and tissues in the context of civil law in
the field of transplantation. The issue of recognising organs and tissues as objects of civil law, given the gaps in the current
civil legislation of Ukraine, is presumed. This situation is conditioned upon the need for national legislators to consider
a range of moral and ethical aspects related to the civil circulation of human biomaterials. The publication attempts to
define the legal regime of organs and tissues separated from the human body as specific objects. The study is based on a
systematic approach; special legal and logical methods were used. The declared problem is studied considering the achievements
of Ukrainian and foreign academic literature. A comprehensive analysis of special transplant legislation contributes to
the understanding that organs and tissues are exceptional objects not removed from civil circulation, which are currently
used for the purpose of providing medical services. Since the necessity of classifying such anatomical materials as separate
independent objects of civil rights, limited in circulation, is substantiated, given their exceptional nature and specificity.
Based on a comprehensive study of national legislation and doctrinal approaches, the need to apply to the organs and

tissues used for transplantation, a special legal regime that considers the specific features of these objects

Keywords: anatomical materials, biomaterials, donation, objects of civil rights, property rights

Introduction

The current possibilities of transplant medicine are impressive,
but limited by the problem of shortage of donor material.
Conditioned upon this, organs and tissues used for transplan-
tation are of particular value. At the same time, the current
civil legislation of Ukraine [1] does not contain proper regu-
lation of the legal regime of organs and tissues. The problem
is that at the legislative level the issue of classification of or-
gans and tissues as objects of civil law has not been resolved.

L.V. Spasibo-Fateeva emphasises the possibility of the
existence of organs and tissues outside the human body, which
indicates that they are not tied to the subject and do not
constitute its essence. The scientist believes that anatomical
materials are medical, medical means and are the good that
appears in the legal environment, and therefore can be at-
tributed to the objects of law [2, p. 15]. O.V. Hubskyi notes
that “human organs and other anatomical materials, acting
as elements of the material base of intangible health and ul-
timately the good of life, in turn is a material phenomenon,
and therefore they can legally be called objects of civil do-
nation” [3, p. 144]. According to V. Dontsov, human organs
and tissues have a tangible visible form, have value available
for human domination and can have a monetary value, in
connection with which the specifics of human organs and
tissues are independent objects of civil law [4, p. 14].

There is no doubt that until the moment of separation,
human organs and tissues are part of the whole organism,
and therefore are protected based on personal non-property
rights that ensure the integrity of the person. From the moment
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of separation, these anatomical materials lose their connection
with the donor of organs or tissues and become objects of the
material world. However, the very fact of ratification should
not lead to the idea that anatomical materials have become
a thing within the meaning of Art. 179 of the Civil Code of
Ukraine [1].

There is also an opinion in legal doctrine that, condi-
tioned upon certain specifics, organs and tissues are indepen-
dent objects of civil law, which, however, may be objects of
property rights, but only for a limited period of time: from
their removal from the human body. and until the moment
of implantation in another organism (or until the moment of
other use) [4, p. 9]. In the legal field, the controversy over
the expediency of recognizing separate body parts as objects
of property rights is quite lively and controversial. Yes, another
philosopher J. Locke believed that “everyone has property in
his own person” [5].

In view of the above, in the legal field there are heated
debates about the feasibility of extending the legal regime
of things to organs and tissues and the recognition of these
objects as property. On the one hand, the application of the
legal regime of things to these anatomical materials will bring
legal certainty to the regulation of relations, the objects of
which are organs and tissues. On the other hand, the recogni-
tion of human biomaterials as things is considered inappro-
priate, as it will promote the application of a kind of machine
metaphor to the human body, where man is understood as
a set of interchangeable parts. All this raises the question of
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understanding the legal regime of organs and tissues in a
number of the most pressing issues of civilisation.

The purpose of the article is to study the problem of
determining the legal regime of organs and tissues separated
from the body as specific objects.

Conceptual Approaches to the Definition of Organs
and Tissues in the System of Objects of Civil Rights
and the Extension of the Legal Regime of Things

In light of the progressive achievements of modern medicine,
anatomical materials can be separated from the human body
and still retain their useful properties, because they are a kind
of tool to save lives when using such a method of treatment
as transplantation.

At the present stage of development of civil doctrine
there is no single concept of theoretical determination of the
place of organs and tissues in the existing system of objects
of civil law regulation. Article 177 of the Civil Code (herein-
after — CC) of Ukraine to the objects of civil rights includes
things, including money and securities, other property, property
rights, results of works, services, results of intellectual, creative
activity, information, and other material and intangible ben-
efits [1]. In accordance with Part 1 of Art. 178 of the CC of
Ukraine, “objects of civil rights may be freely alienated or
transferred from one person to another by succession or in-
heritance or otherwise, if they are not withdrawn from civil
circulation, or not limited in circulation, or are not integral
to natural or legal person” [1].

However, the CC of Ukraine does not explicitly state that
organs, tissues or other anatomical materials are separate objects
of civil rights. Along with this, in accordance with Part 3 of
Art. 290 of the CC of Ukraine, “an individual may give written
consent to the donation of its organs and other anatomical
materials in case of death or prohibit it” [1]. That is, the cur-
rent civil law provides for the ability to dispose of their an-
atomical materials in case of death. In addition, in Ukraine
relations in the field of transplantation are regulated by spe-
cial legislation, in particular the Law of Ukraine “On the Use
of Transplantation of Anatomical Materials to Humans” [6],
which regulates transplantation and transplant activities,
and allows managing organs and tissues in the case of post-
humous and in the case of lifelong donation of organs and
tissues for their use as grafts.

A systematic analysis of special legislation in the field
of transplantation [6] suggests that organs and tissues are in-
dependent objects not removed from civil circulation, can be
physically separated from a person and used as transplants
in the provision of medical services for organ transplantation
or fabrics. In view of this, the prevailing approach in modern
civilisation is that donor organs and tissues are independent
objects of civil law.

At the same time, some scholars believe that the appli-
cation of the concept of things to the legal regime of organs
and tissues intended for transplantation is unjustified. For
example, V.L. Skrypnyk notes that donor organs and other
anatomical materials cannot be recognised as objects under
any circumstances; they are specific independent subjects of
civil law agreements, limited in civil turnover [7 , p. 66]. A
separate argument in favor of this view is the statement that
human organs and tissues are of special origin, and therefore
such anatomical materials can not be identified with things,
because “they are directly the highest human values associated

with his right to life. and health, which must be inviolable in
any case” [8, p. 174].

Other scientists, on the contrary, argue that organs and
tissues as a result of separation acquire the legal regime of things
and their dynamics is based on property law [9 , p. 385]. The
right position in the field of civil studies is that it is unjustified
to say that organs and tissues or other anatomical materials
become things automatically on the basis of separation from
the person, because the current civil Law of Ukraine [1] clearly
does not answer this question. Therefore, this aspect needs
its legislative regulation and the best in this case, according
to some scholars, is the way of recognising organs removed
from the human body as things, property, but with certain
limits and restrictions on their civil circulation [10, p. 111].

In addition, it is debatable whether the separated organs
and tissues are objects of property rights from the moment of
their separation until direct transplantation into the recipient’s
body. In civil doctrine, it is traditional to understand property
as a kind of set of rights, which in the classical sense includes
the right of possession, the right of use and the right of dis-
posal. In this context, D.M. Wagner believes that a person has
the rights of the owner in relation to his body, because the
rights that exist in relation to the human body are similar to
those rights that are traditionally included in the set of property
rights [11, p. 934]. Proponents of this position emphasise
that the right of ownership as a defined and well-known legal
structure should apply to such specific objects as organs and
tissues. This design is the most attractive for the judicial sys-
tem [12, p. 25]. The main argument is that the institution of
property law provides relatively clear and established princi-
ples that could be applied in cases of damage to anatomical
materials, their theft or other illegal actions against them.
Ultimately, the recognition of anatomical materials as objects
of property rights would give the rightful owner the right to
require the use of property rights, such as vindication.

However, despite some practical advantages, this ap-
proach in the context of civil law in the field of transplanta-
tion is not without its drawbacks. For example, in the scientific
literature [13, p. 250] there is an opinion that separate or-
gans and tissues are newly created things. According to the
provisions of Art. 331 of the CC of Ukraine, “the right of
ownership of a new thing that is made (created) by a person
is acquired by him, unless otherwise provided by contract
or law” [1]. However, if we agree with this statement, then
the question arises as to who should be considered the legal
first owner: the person who is the source of these tissues or
organs, the surgeon who performs the operation to separate
organs and tissues or the health care facility where transplan-
tation. In addition, if in the case of lifelong organ or tissue
donation for transplantation it would be fair to consider the
source of the anatomical material to be the source of the
material, in the case of ex mortuo donation it is unlikely to
be the owner of the deceased donor or heirs, who are legally
authorised to consent to the removal of anatomical materials
for transplantation. This would lead to the misconception that
organs and tissues can be inherited.

An argument against extending ownership to organs and
tissues is also the fact that such anatomical materials cannot
be objects of sale or other commercial relations. N.M. Kvit
notes that it is impossible to speak unequivocally about the
emergence of property rights in the person from whom such
anatomical material originates. In this situation “it is worth re-
membering the principle of prohibition of commercialisation



of the human body and its parts, and property rights also allow
to benefit from the disposal of objects of such law, which in this
case is debatable” [14, p. 52]. In addition, some scientists [15,
p. 89] tend to believe that the recognition of organs and tissues
as property is equivalent to slavery and violates Art. 4 of the
Universal Declaration of Human Rights [16].

In fact, the norms of international legal documents
establish the principle of prohibition of commercialisation of
relations in the field of donation and transplantation. In partic-
ular, the Convention for the Protection of Human Rights and
Dignity of Biology and Medicine: The Convention on Human
Rights and Biomedicine [17] stipulates that the human body
and its parts as such should not in themselves be a source of
financial gain (Article 21). The legislation of the European Union
is also consistent and categorical in this sense [18]. European
standards in the field of research relations [19; 20] establish
that programmes for the use of organs and tissues should
be based on the principles of gratuitousness. The European
Community condemns any financial incentives in the context
of human organ and tissue transplantation relations. Finally,
the philosophy of altruism and the understanding of donor
organs and tissues as a “gift of life” is central to the practice
of donation and transplantation around the world.

The concept of donor organs and tissues as a “gift of
life” implies that such a philosophy denies the application of
property construction to anatomical materials. The point is
that human biomaterials should be seen as a gift, but not as
property. However, in the foreign academic literature there is
a denial of this opinion, which appeals that the legal gift implies
the exercise of property rights. Therefore, a person must have
the right to a thing to present it [13, p. 252; 21, p. 627].

Interesting is the position of scholars, who argue that
understanding the body and its parts as objects not covered
by the legal regime of property is not the only way to maintain
the altruistic spirit of donation in the context of transplan-
tation and withdraw them from business. According to the
supporters of this standpoint, the recognition of organs and
tissues as property does not prevent the general recognition
of commercial transactions with the body illegal [22, p. 27].
Obvious examples of objects that are owned but cannot be
sold, or where the authority to sell is limited, are prescription
drugs or weapons [13, p. 259]. However, it is difficult to agree
with this, because human anatomical material cannot be
compared with objects such as weapons or medicine. Organs
and tissues are a source of genetic information. The special na-
ture and exceptional value of these objects is also indicated
by their identification as sacred in religious doctrines. Thus,
the conceptualisation of personal attributes of man, such as
human biomaterials, as interchangeable goods, certainly levels
the human personality and the conceptualisation of what man is.

Justification of Expediency of Application
of Special Legal Regime to Organs and Tissues

Analysing the relationship in the field of transplantation, it
is necessary to consider the fact that organs and tissues are
removed for a specific purpose, which is to further transplant
into the recipient’s body. It is this goal that defines their legal
nature as transplants. Therefore, these anatomical materials
are special objects, the specificity of which is conditioned
upon their purpose — to become part of another organism.
The use of such organs and tissues is carried out according to
the rules of the special legal regime in accordance with the
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norms of transplantation legislation [6]. It is stated that such
anatomical materials are used only for medical purposes in
the presence of medical indications for the use of this method
of treatment and based on informed consent, considering the
principles of voluntariness, anonymity, humanity and other
norms of this legislation.

The above considerations indicate that organs and
tissues are specific objects of civil rights, and therefore the
assertion that they should be classified as items in the existing
system of civil rights objects is incorrect. The proposal to
extend the legal regime of property to organs and tissues in
its traditional sense is also contradictory, as it generates a
number of ambiguous and debatable aspects. In this situation
it is necessary to proceed from the position that the range of
objects of civil rights is not constant [7, p. 64]. Therefore,
organs and tissues and other anatomical materials, given
their specificity, should be classified as independent objects
of civil rights, limited in circulation. Given the significant
social value of these objects, it is necessary to apply a special
legal regime of organs and tissues, which will take into account
their specifics.

It is important that such a regime must be differenti-
ated, because organs and tissues can be of more than human
origin. In particular, xenotransplantation is used in medical
practice, which involves the transplantation of an organ or tissue
from a human to an animal. Today, this type of transplantation
remains largely an experimental activity [23]. However, it is
obvious that the legal regime of organs and tissues of an
animal removed for human transplantation must be different
from the legal regime of organs and tissues of human ori-
gin. After all, anatomical materials can be artificially created
with the modern possibilities of genetic engineering, which
also requires a differentiated approach in the context of estab-
lishing a legal regime.

In view of the above considerations, the legal regime of
human organs and tissues must meet at least four requirements:

1) recognition of the special nature and value of human
anatomical materials;

2) recognition of the ban on profit and ensuring non-com-
mercialisation of relations in the field of transplantation;

3) ensuring the use of these anatomical materials only for
therapeutic purposes due to transplantation legislation;

4) ensuring legal certainty.

The special nature of these materials is conditioned upon
the fact that the source of their origin, given the current state
of transplant medicine, is mostly human. Human anatomical
materials are not just random things, because even when
separated from the human body, their nature is “human” and
their purpose is to become part of another human body for
therapeutic purposes. Therefore, organs and tissues can be
considered as “vital assets” that have a special nature.

Prohibition of profit and non-commercialisation of trans-
plant relations. Despite the fact that this issue is debatable in
legal doctrine, generally accepted international standards [17;
18] in the field of regulation of transplantation relations are
categorical. Therefore, the legal regime for the use of organs
and tissues must prevent their commercial circulation or com-
mercialisation. Instead, one of the characteristics of the insti-
tution of property is the free disposal of goods. In a market
economy, the most common ways of disposing of things are
undoubtedly those that allow getting economic profit from
them or by buying and selling, or through other transactions.
Therefore, the extension of the legal regime of property to
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organs and tissues does not correlate with the principle of
prohibition of commercialisation in the field of the studied
relations.

Ensuring the use of these anatomical materials only for
therapeutic purposes due to transplantation legislation. The authority
to use human biomaterials should be limited explained by their
special nature. In the field of civil law, transplants should be
used exclusively to promote health and be used for medical
therapy.

Legal certainty. Legal regulation of anatomical materials
should guarantee legal certainty. In this context, it is a technical
or instrumental requirement, without which no legal regulation
will meet the purpose for which it is aimed.

Conclusions

The analysis contributes to the conclusion that organs and
tissues, explained y their special nature, should be classified

as independent objects of civil rights, limited in circulation.
Given the significant social value of these facilities, the issue
of determining the legal regime of organs and tissues is quite
acute and needs to be addressed in the regulatory field of spe-
cial transplant legislation. It is important that the legal regime
of organs and tissues used for transplantation should be differen-
tiated according to their source. At the same time, the legal
regime of human organs and tissues must consider: 1) the special
nature and value of human anatomical materials; 2) prohibition
of profit and non-commercialisation of relations in the field of
transplantation; 3) the need to use these anatomical materials
only for therapeutic purposes, conditioned upon transplantation
legislation; 4) the requirement of legal certainty. It is expedient
to mediate the legal regime of organs and tissues separated from
the human body, not through the legal structure of property,
but through the powers established under special legislation to
make decisions regarding such objects.
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NMpaBoBUK pe)XXUM OpraHiB i TKAHUH AIOAUHU
AK 00’€KTiB UMBIAbHUX NPaBOBIAHOCUH Yy cdepi TpaHCNAaHTaLIi

AHApiaHa €BreHiBHa A3to6a

N\bBIBCbKUWI AEPXABHUWI YHIBEPCUTET BHYTPILLHIX CpaB
79007, ByA. Topopoubka, 26, M. AbBiB, YKpaiHa

AHoTanisA. Y cTaTTi BUCBITJIIOETCS MUTAaHHS BU3HAYEHHS NMPABOBOTO PEXMMY OpPraHiB i TKAHUH Yy KOHTEKCTI IUBITBHUX
MpaBoBiHOCKH Yy cdepi TpaHciUiaHTarlii. [IpobemMaTiika BU3HAHHSA OpraHiB i TKaHMH 00’€KTaMI HMBiJIBHOTO IIpaBa, 3 OIJIAIY
Ha HaABHICTb NPOTaJIMH B YNHHOMY LMBiJIbBHOMY 3aKOHOJABCTBi YKpaiHH, € pe3loMoBaHoK. O3HaueHa CUTyalliA 3yMOBJIeHa
HeOoOXi[IHICTI0 BpaxyBaHHs HalliOHAJIbHHUM 3aKOHOZABLIEM I[iJIOTO KOMIIJIEKCY MOPaJIbHO-eTUUYHUX acCleKTiB, IOB’SA3aHUX
i3 IMBLIBHUM 06irom JIOACHKUX GiomaTepiasiB. Y my6Jiikallil 3po6JieHo cipo0y BU3HAUYMTH IIPABOBUI PEXXMM OpraHiB i TKaHWH,
BiJTOKpeMJIEHUX Bif| Tija JroauHy, AK crenudivyamx 06’ekTiB. IIpoBeieHe JOCITiKEHHA IPYHTYETHCS HA CUCTEMHOMY ITiTXOZi;
BUKOPHCTAHO CIIeliaJIbHO-IOpUUYHI Ta JIOriyHi Meroju. 3ajekjlapoBaHa mpobJjieMa OOC/IiMXYEThCSA 3 ypaxXyBaHHAM
HarlpalfoBaHb YKpaiHChKOI Ta 3apy0ixKHOI akaieMiqHoi JriTepaTypu. KoMIuiekcHuit aHasti3 crieliajibHOro TpaHCIUIaHTaI[iiHOro
3aKOHO/IaBCTBA CIPUAE PO3YMiHHIO, 1[0 OPTaHU i TKAHMHU € BUHATKOBUMH 00’€KTaMHU, He BUJIy4YeHNMH 3 IIUBLJIBHOTO 00iry,
AIKI CBOTOJIHi 3aCTOCOBYIOTBCA y LiJIAX HaJaHHA MeJUYHUX MHociyr. [lo3ask oOrpyHTOBY€ETbCS HeOOXiAHICTh BigHECEeHH:
TaKUX aHaTOMiYHUX MaTepiajliB 0 OKpeMHUX CaMOCTiliHUX OO’€KTiB IMBiJIbHUX IpaB, 0OMexXeHuX B 00OpPOTi, 3 OTJIALY
Ha IXHI0 BUHATKOBY mpupoay Ta crnernudiky. Ha ocHOBi KOMILIEKCHOTO JOC/TIiMKeHHA HALiOHAJIbHOTO 3aKOHOJABCTBA Ta
JOKTPUHAIBHUX HiX0iB OOIPYHTOBYETbCA HEOOXiqHICTh 3aCTOCYBAaHHA IMIO/I0 OPTaHiB i TKAaHUH, AKi BUKOPHCTOBYIOTHCS
y LiJIAX TpaHCIUIaHTALii, cliel{iaJIbHOro IPaBOBOI'0 peXuMy, IKUI MaKCHMaJIbHO BpaxoByBaTUMe crelnudiky nux 06’ekTiB

Kitio4uoBi cjioBa: aHaTOMi4Hi MaTepianu, 6iomaTepiain, JOHOPCTBO, 00’€KTHU IUBiJIBHUX IIpaB, IPaBO BJIACHOCTI



UDC 159.942
DOI: 10.32518/2617-4162-2022-5-57-62

CouianbHo-npaBoBi cTyaji. 2022.T. 5, Ne 1
Social and Legal Studios. 2022. Vol. 5, No. 1

Empirical Research of Features of Emotional Competence
of University Teachers in the Conditions of Distance Learning

Nataliya M. Kalka®, Oksana M. Fedyshyn, Halyna R. Horyn

Lviv State University of Internal Affairs
79007, 26 Horodotska Str., Lviv, Ukraine

Abstract. The article describes the place and importance of emotional competence of a teacher in professional activities
in the conditions of distance learning. In particular, attention is drawn to the importance of emotional competence as a
professional quality of the individual during training sessions in distance learning. The aim of the research is to determine
with the help of theoretical and empirical research the features of emotional competence of scientific and pedagogical
workers during distance learning. The main components of emotional competence are described: reflection, self-regulation,
empathy and expressiveness. An empirical study of the features and level of their manifestation in teachers during training
sessions in the process of distance learning. To conduct an empirical study, we used the method of diagnosing emotionality
by V.M. Rusalov, methods of assessing emotional intelligence by N. Hall, “Characteristics of emotionality” test by E. Ilyin,
“Emotional expression” questionnaire by L. Bogina. According to the results of the methods, insignificant dominance of
communicative emotionality in teachers was determined, which indicates vulnerability in the situation of failures, feelings
of constant anxiety in the process of social interaction, some uncertainty and irritability in the communication process.
Notably, the assessment of the appropriate level of development of emotional awareness, ie the ability of teachers to
understand their own emotions and the emotions of others. Regarding the expression of various indicators of emotions,
teachers have the highest level of manifestation is characterised by the characteristic “intensity of emotions”. Regarding
emotional expression, the highest rate belongs to expressiveness, which is not differentiated by channels and indicators
of language imagery, which is a sign of completeness and expressiveness of language communication and an important

component of educational success through the development of emotional component and its above characteristics

Keywords: emotional sphere, emotionality, reflection, empathy, expressiveness, higher education

Introduction

The main characteristics of the emotional sphere of the individ-
ual, such as emotional stability, emotional self-regulation, and
emotional competence are among the key in professional
scientific and pedagogical activities. Emotional competence
of the teacher provides the ability to understand their own
emotional world and emotional experiences of students, gives
a sense of inner harmony and understanding of the right ap-
proaches to solving pedagogical problems and openness to the
world [1]. Undoubtedly, the formed emotional competence
of the individual, in particular the teacher, is the key to
effective interaction with students of higher education, pro-
fessional success and a sense of satisfaction with their pro-
fessional activities in general.

However, in the context of distance learning, which
causes constant psychological tension and chronic stress of
participants in the learning process, it is important to develop
the ability to manage emotions as an important component
of emotional competence. The predominance of bad mood,
apathy, high levels of neuroticism of emotional excitability,
anxiety, fears, asthenic emotions in teachers in online learn-
ing creates the need for emotional competence and its sys-
temic properties such as reflection, empathy and expres-
siveness [2, p. 79]. Improving the emotional competence of
the teacher is associated with the inclusion in the system

Suggested Citation

of interpersonal communication understanding of emotional
experiences of the pedagogical process, increasing the level
of conscious management and control of their feelings and
emotions, moral regulation of values and norms (sense of duty,
responsibility and conscientiousness). Explained by this, the
educational process in the conditions of distance learning in
higher education, based on the general emotional orientation
of the teacher’s personality and the formation of emotional
competence is filled with creativity and richness, provides
emotional stability and stability of emotional experiences of
teachers.

B. Garcia-Cabrero and others in their research on the
features of distance learning and the development of teacher
competencies proposed a comprehensive model MESDSL, which
describes the cognitive, social and emotional components in
the learning process, communication cycles and features of
educational activities. MECDL is proposed to be used as a
conceptual framework for managing the productivity, eval-
uation and training of online learning teachers [3, p. 343].
Given the components of this model, special attention is
paid to the emotional component in the learning process in
a remote format, as the emotional sphere is accompanied by
a large number of destabilising moments in its functioning.

Thus, the results of research by E. Pomytkin and others
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point to the dominance of unstable and negative emotional
states of teachers with the beginning of distance learning. It
was found that most educators are in a state of frustration,
accompanied by doubt, despair and confusion. The emergence
of such destructive conditions is explained by the lack of skills
for the organisation of distance learning and high require-
ments for the process of distance learning by parents and
management of educational institutions [4; p. 267].

Also the studies of M. Carvalho focuse on the importance
and value of emotions in the learning process, in particular
during distance learning, special attention is paid to the per-
ception and understanding of students’ emotions by teachers
and the development of understanding of students’ emotions
by teachers to improve the quality of learning. Accordingly, it
is noted that during the study of the features, forms and
principles of distance learning, insufficient attention is paid
to emotional competence [5; c. 267]. In his article, T. Knopik
points out the importance of proper organisation of distance
learning, as it provides the development of socio-emotional
skills and helps reduce feelings of fear, anxiety and situational,
which often occur during distance learning [6].

Given the above, the aim of the study is to determine
through theoretical and empirical research the characteristics
of emotional competence of research and teaching staff in the
process of distance learning.

The Role and Importance of Emotional
Competence in the Professional Pedagogical
Activity of a University Teacher

Emotional competence of a person as the core of his emotional
culture is the key to interpersonal interaction, as it helps to
understand their emotions and the emotions of others, under-
stand them and make important decisions, create deep and
multidimensional connections with the outside world, ade-
quately assess their emotional state in counteracting stress
and an important bonus for adaptation. In general, emotional
competence ensures the preservation and strengthening of
a person’s mental health.

According to the definition of D. Goulman, emotional
competence is the ability to realise and recognise one’s own
feelings, including the feelings of others for self-motivation,
to manage one’s own emotions and in relationships with oth-
ers [7]. According to him, emotional competence includes
two components: personal competence (self-understanding,
self-regulation and motivation) and social competence (empathy
and social skills). Considering each of the above characteristics,
we note that:

1) self-understanding includes knowledge of one’s own
emotional states, resources and intuition, understanding of the
peculiarities of experiencing emotions and their consequences,
adequate self-esteem and self-confidence;

2) self-regulation involves the ability to manage their own
emotional states, impulses and resources, control over destruc-
tive emotions, flexibility of emotions and openness to the
new (willingness to work with new information and new ap-
proaches, which is especially relevant in distance learning);

3) motivation is related to emotional tendencies that con-
trol or facilitate the achievement of goals (optimism, perse-
verance, initiative, etc.);

4) empathy is characterised by sensitivity to the feelings
and needs of others, understanding others, promoting the
development of others and using diversity;

5) social skills affect the ability to provoke desired reac-
tions, persuade, resolve conflicts, catalyse change and build
constructive relationships, establishing cooperation and col-
laboration [8].

Research of emotional competence by C. Saarni focused
on the consideration of emotional competence from the stand-
point of a set of eight types of abilities or skills, namely:
awareness of their own emotional states; ability to distinguish
the emotions of others; ability to use a dictionary of emotions
and forms of their expression, characteristic of this culture;
ability to feel other people’ emotions; ability to understand
the internal emotional state, which does not necessarily cor-
respond to the external manifestation, ability to be emotionally
adequate [9, p. 93].

Important components of emotional competence of
the individual are awareness of their emotions, the ability to
determine the dominant emotion at a particular time, de-
termine the basic emotions included in a complex emotion,
determine the causes and sources, their usefulness, ability to
change intensity, determine emotional states by verbal and
nonverbal cues, the ability to manage emotions, and adequately
express them [10; 11].

According to V. Matiikiv, important in the development
of emotional competence of teachers, which determine his
style of emotional response and behaviour is the focus on
values (interaction based on tolerance, respect, understanding,
trust and sensitivity); responsibility (the position of personal
responsibility allows solving various situations without re-
sentment, accusations and aggression); positive attitude to-
wards oneself, other people and the environment (maintaining
internal balance and positive attitude, regardless of what is
happening inside or outside); awareness of the process of in-
teraction (experience of the process and its awareness “here
and now”, observation, focus on the process, attention to
the interlocutor, his condition and needs, attentive listening,
meaningful actions); sense of moderation and tact; openness
to change (flexibility to respond to external changes, trust in
the process of life, living without expectations, recognition
and acceptance of events); gratitude (a sense of gratitude
helps to change lives for the better and improves relation-
ships) [12, p. 470].

In general, scientific papers have defined that emotional
competence is a systemic property of the individual, which
includes skills of adequate situation of reflection, self-regulation,
optimal level of empathy and expressiveness. As you can see,
this definition includes several components and mechanisms
that ensure the functioning and development of this property:
reflection and self-regulation [13; 14]. Emotional competence
itself is an affective-cognitive phenomenon. It includes both
affective and cognitive components. Emotional competence
is closely related to both cognitive abilities and personal
characteristics [14].

In the educational process, all the above characteristics
of emotional competence play a significant role, especially
their value intensified during distance learning, as “reading”
emotions through nonverbal manifestations and understanding
them complicated by the specific features of communication
through the monitor, which became a new reality in the pan-
demic. Quite often teachers face the “emotional blockade” of
higher education students in the process of distance learning
(lack of emotional response due to passivity, image exclusion,
emotional alienation) [15; 16].

Prevention of negative emotions and the emergence
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of COVID-stress in distance learning will reduce the level
of emotional burnout in teachers, a combination of psycho-
physiological and somatic reactions such as chronic fatigue,
insomnia, mental instability and more.

Therefore, the need to develop emotional competence
becomes especially important, and the ability to subtly and
accurately “read” the emotional reaction of students during
classes becomes a particularly valuable skill of modern teachers.
Because its task is primarily to reprogramme the emotional
state of students in a positive and tuning in to creative in-
teraction and emotional and value attitude to the learning
process. The correct interpretation of the student’s emotions
helps in deciding on the correct construction of a dialogue with
him, which is a guarantee of successful pedagogical interaction
and communication.

The Results of an Empirical Study of Emotional
Competence of Teachers in Terms
of Distance Learning

The empirical study involved 50 university teachers from
Lviv State University of Internal Affairs, Lviv Polytechnic
National University, Ivan Franko National University of Lviv),
32 of them are men, 18 are women. The age of the subjects
was 25-53 years. During 2020-2021, all of them conducted
distance learning classes (with short breaks for offline learning).
The following psychodiagnostic methods were used in the
empirical study:

1) Methods of diagnosing emotionality by B.M. Rusalov
[17, pp. 540-542].

2) Methods of assessing emotional intelligence by N. Hall
[17, pp. 633-634].

3) Test of “characteristics of emotionality” by E. P. Ilin
[17, pp. 549-550]

4) Questionnaire of “emotional expression” by L.E. Godina
[17, pp. 592-596]

According to the results of the method of diagnosing
emotionality by V.M. Rusalov, the insignificant dominance
of communicative emotionality in the subjects can be noted
(scale “communicative emotionality” 34.08%). The results
of other scales are close to the indicators of the predominant
scale (scale “psychomotor emotionality”: 32.34%; scale “in-
tellectual emotionality”: 33.57%) (Fig. 1).

General indicators of emotionality

Figure 1. General indicators of emotionality according
to the method of V.M. Rusalov

The dominance of communicative emotionality in
teachers indicates a high level of vulnerability in a situation
of failure, a sense of constant anxiety in the process of social
interaction, some insecurity and irritability in the process of
communication. In fact, during distance learning teachers
tend to experience emotional stress and anxiety, conditioned
upon the specific features of the organisation of the educa-
tional process and the difficulty in building communication
with students in a way that involves building communication
with technical means. The results of an empirical study using
the method of assessing the emotional intelligence of N. Hall
show that the subjects are dominated by the scale of emo-
tional awareness (Fig. 2). Such indicators indicate the ability
of teachers to understand their own emotions. Respondents
have a good understanding of their emotions and the emotions
of others (emotional awareness — 24.69%; managing their
emotions — 11.85%; self-motivation — 22.28%; empathy —
21.52%; recognizing other people’s emotions — 19.65%). These
abilities are formed and acquired from research and teaching
staff during their professional activities and are an important
component in the organisation of the educational process,
especially if it takes place in a distance format.
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Figure 2. Indicators of emotional intelligence according to the method of N. Hall
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This technique identified the ability to understand the
relationships of the individual represented in emotions and
manage the emotional sphere based on decision-making. Ac-
cording to the results of the test of emotional characteristics by
E. Ilin, the severity of various characteristics of emotions, such

as emotional excitability (34.75%), intensity of emotions (41.14%)
and duration of emotions (24.1%) was determined. The highest
indicator of the characteristics of emotionality — the intensity
of emotions (Fig. 3). This indicator indicates a high degree of
expression of emotions and the strength of their experience.

General indicators of emotional characteristics
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Figure 3. General indicators of emotional characteristics according to the method of E. llin

According to the method of emotional expression of
L. Bogina, 8 expressive channels of expression of emotions
were diagnosed, namely: volume of the voice — 11.93%j;
language rate — 8.02%; imagery of language — 12.78%; language
errors — 8.28%; intonational expressiveness of language —
12.22%; motor activity — 10.88%; extra movements — 9.78%;
facial expressions — 12.12%; expressiveness that is not

differentiated by channels -13.96% (Fig. 4). The highest rate
belongs to the expressiveness, which is not differentiated by
channels, also, the highest rate belongs to the imagery of
language (Fig. 4). The most complete figurative speech is
realised in the artistic style of language, which is one of the
features by which the expressiveness of linguistic communi-
cation is achieved.

General indicators of emotional expression

13.96
47 4103 12.78 12.22 12.12
12 4 10.88
9.78
10
8.02 8.28
8 .
6 4
4 4
2 .
0
Q@Q 006‘\ &9& 50@ bec)g) - 4'@ @Q\% . {0‘0% ‘Z}e’%
O (\%Q \:g\‘% ¢§J® & ‘bc‘}\ 4@& XS 4f’°
$ S
& & & & S ¢ &
¥ & \,‘DQ & » oy N
7 @ < &
N & &{@
& X
66\.9 ‘%‘\0
S &
& N
& &
« &
&
,‘2/

Figure 4. General indicators of emotional expression according to L. Godina

The channels “voice volume” and “facial expressions” are
so important. These channels of expression certainly play an im-
portant role in pedagogical activities, especially in the context of
distance learning. The use of these channels of expression during

distance learning promotes concentration and saturates verbal
communication with an important component — emotionality,
which contributes to the involvement of students in the learning
process and the effective assimilation of necessary information.



Conclusions

The acquisition of knowledge by students in the conditions
of distance learning forced the participants of the educational
process (teachers and applicants for higher education) to face
various kinds of research. One of the most acute is the es-
tablishment of emotional connection and, accordingly, the
development of socio-emotional skills during the new format
of communication. This type of communication undoubtedly
requires teachers to have the appropriate level of emotional
competence in the teaching process. Emotional competence

Social and Legal Studios, Vol. 5, No. 1

helps to realise and understand one’s own emotions and feel-
ings, and the feelings of others for self-motivation, to man-
age one’s own emotions and in relationships with others,
which is necessary during pedagogical interaction in the
learning process.

The teacher with the formed emotional competence
easily navigates in difficult pedagogical situations, constructively
solves them, is friendly and positive about interaction with
students, tries to avoid conflict situations and realistically
evaluates situations of educational interaction.
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EmMnipuuHe AOCAIAKEHHA 0COOAMBOCTEM €MOLMHOI KOMNETEeHTHOCTI
BUKAapauiB BH3 B ymoBax AMCTaHLiMHOro HaBYaHHA

Hatania MukonaiBHa Kanbka, OkcaHa MuxainaiBHa ®epulumH, FaamHa PomadiBHa FopyH

N\bBIBCbKWI AEPXABHUI YHIBEPCUTET BHYTPILLHIX CNpaB
79007, ByA. lopopoupbka, 26, M. \bBiB, YKpaiHa

AnoTania. Y crarTi onycaHo MicIle Ta 3HaYeHHs eMOIiFTHOI KOMIIETEHTHOCTI Tejiarora y npodeciiiHiil AisJIbBHOCTI B yMOBax
JUCTaHIINTHOrO HaBYaHHA. 30KpeMa, 3BePHEHO yBary Ha BaXXJIMBiCThb €eMOLiliHOI KOMIIETEHTHOCTI K NpodeciiiHOl AKOCTI
0COOUCTOCTI ITiJT Yac MpoBeIeHHA HaByaJIbHUX 3aHATh B YMOBAaX AUCTAHLIHOT0 HaBYaHH:A. MeTor0 TOCJTi/)KeHHA € BUBHAYEHH
3a JJOIOMOTOI0 TEOPETUKO-EMITipPUYHOTO JOCTiKeHHs 0COOJIMBOCTEN €MOI[ilTHOI KOMITETEHTHOCTI HayKOBO-TIeJaroriTHuxX
MpaliBHUKIB MiJl Yac JUCTAHI[iliHOro HaBuyaHHA. OXapaKTepru30BaHO OCHOBHi KOMIIOHEHTH €MOILilfHOi KOMIETEHTHOCTI:
pedexcito, caMoperyAilito, eMIaTiio Ta eKCIPeCcUBHICTh. 3MificCHEHO eMITipUYHe JOCJIiKeHHs 0cobIMBOCTel Ta PiBHA 1X
IIpOsABY y BMKJIa[lauiB Iij] 4ac NpoBeJeHHs HaBYaJbHUX 3aHATH y Mpolieci AUCTAHLiNHOro HaBYaHHA. [[JiA NpoBeeHH:A
eMIIipUYHOT0 AO0CIIiPKeHHS BUKOPHCTAHO METOAUKY AiarHOCTUKM eMoliiiHocTi B.M. PycasioBa, MeTOAMKY OL[iHKK eMOLiliHOTO
inTenexTy» H. XoJsia, Tect «XapaKTepruCTHKY eMOIIHOCTI» €. IybiHa, OMUTyBaJIbHUK «eMOLiHOI ekcrpecii JI. BoriHoi. 3a
pe3yJibTaTaMy MEeTOIVK BU3HAYeHO HEeCYTTEBE JOMiHyBaHHA KOMYHIKaTUBHOI eMOLIFTHOCTi Y eZjaroris, 10 CBiTYUThH PO
BpA3JIUBICTh Y CUTYyaIlil HeB/1ay, Bi{UyTTs OCTITHOTO HECIIOKOIO B MPOIIeci corfiasbHOI B3aeMO/Iil, fesAKy HeBIeBHEHIiCTh Ta
JpaTiBJIMBICTh Y Tpolieci CHiJIKyBaHHA. BapTo Bij3HAUNTH OIiHKY HaJIeXXHOTO PiBHA cpOPMOBAHOCTI eMOIliiiHOI 06i3HaHOCTI,
TOOTO 3[aTHICTh IefaroriB A0 PO3yMiHHA BJIACHUX eMOIlill Ta emoniil iHmux. [Ilogo BupakeHOCTi Pi3HMX NOKAa3HUKIB
eMOllili, TO y IeJaroriB HauibiJbIINI piBeHb MPOSBY CIOCTEPIracThCs 3a XapaKTepHUCTUKOI0 «IHTEHCHUBHICTh €MOLili».
[Io10 eMOIIiNIHOI eKcIpecii TO HANBUIUI MOKA3HUK HAJIEXUTh €KCIIPECUBHOCTI, 10 He qudepeHIiiioBaHa Mo KaHaJIaM Ta
MMOKA3HUKY 06pa3HOCTi MOBH, 1[0 € 03HAKOIO [IOBHOTH Ta BUPA3HOCTi MOBHO1 KOMYHiKallii i BAaXJIMBOIO CKJIAI0BOI0 YCITIIITHOCTi
HaBYaJIbHOI'O IpoIiecy came yepe3 chOpMOBAHICTh eMOI[ilTHOTO KOMIIOHEHTY i 3raJlaHuX BHIIle HOTr0 XapaKTePUCTUK

KimouoBi ciioBa: emotnifiHa cdhepa, eMOIiiHiCTh, pedJieKcisd, eMnaTisa, eKCIPecUBHICTh, BUIA OCBiTa
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Abstract. The relevance of the subject under study is determined by the socio-economic state of the country and the
long-term armed conflict in the Donbas, in particular, as a result of which thousands of people were injured and disabled.
Insufficient funding for the healthcare system, lack of rehabilitation programmes for persons with disabilities, lack of
housing and appropriate equipment for the movement and full functioning of the life of persons with disabilities in Ukraine
lead to the fact that such people are discriminated against in society. Therefore, the purpose of this paper is to investigate
the right to social protection of persons with disabilities in the context of compliance with international standards. Based
on the monitoring study, available rehabilitation programmes, theoretical material, legislative analysis, and reports of
international organisations, the authors came to relevant conclusions and made recommendations for the authorities,
namely relevant ministries. The study discovered that the attitude towards people with disabilities is being transformed in the
world, and their rights to a full-fledged, high-quality, non-discriminatory life in society are being consolidated. The need
to reform national legislation and bring it in line with international standards was confirmed. It is proved that the main
standards relate to the accessibility and adequacy of the right to social protection. The main elements of accessibility
and adequacy of the right to social protection are highlighted. Key international regulations in the field of protection
of the rights of persons with disabilities are analysed. The study investigated the term “discrimination for persons with
disabilities”. It was established that the integration of persons with disabilities is possible if the problems with focusing
attention on the category of persons with disabilities due to war are thoroughly studied. The practical value of this paper
is to provide recommendations for relevant ministries, considering the monitoring study conducted by the authors in
2019-2020, which will contribute to improving the right to social protection as such

Keywords: international standards, human rights, social security, social standards, elements of accessibility, elements of adequacy,
armed conflict

Introduction

At the present stage, social protection in Ukraine is a priority
for the country. This is primarily conditioned upon the forced
internal displacement of persons from the east of Ukraine,
which is the largest in Europe and the first large-scale dis-
placement in the entire history of Ukraine. Due to the armed
conflict in the Donbas, the percentage of people receiving
disabilities is increasing. These factors are also influenced
by the psychological state of people in connection with the
eight-year armed conflict, and the proximity of territories to
military operations in eastern Ukraine. Most people living
on the contact line are injured. Most frequently, people who
are injured, receive disabilities as a result. The problem of
armed conflict in the country adversely affects the statistics
of people with disabilities. In this connection, the problem of
their social protection is particularly relevant.

In recent years, the work of a considerable number of
Ukrainian researchers has been devoted to the investigation
of the subject of legal protection of persons with disabilities
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and international standards in this matter. Thus, Doctor of
Law V.L. Kostiuk noted that persons with disabilities require
adequate support from society and the state, and accordingly
they need to be provided with proper social protection on an
equal basis with other members of society [1]. At the same
time, the author justified the need for the development of an
inclusive society, “the development and approval of a system of
international social standards on the rights of persons with
disabilities (considering the provisions of the UN Convention
on the Rights of Persons with Disabilities [2]. It is worth
agreeing with the candidate of legal sciences V.P. Melnik [3],
who notes the need for international legal regulation of social
protection of persons with disabilities in the field of rehabil-
itation and labour. This issue is particularly relevant today,
especially during the period of economic instability of the
country, which is in a state of armed conflict in the Donbas.

In his dissertation research, S.M. Prylypko [4] first
developed new conceptual approaches to outlining the scope
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and defining the subject of social security law; the concept
and content of social security law. At present, the issue of
increasing guarantees for the implementation of the right to
social security, which is discussed in the scientist’s study,
remains relevant. For their part, researchers Yu.O. Voloshyn,
0.V. Martseliak and A.O. Yanchuk [5] conclude that the in-
troduction of the Commissioner for Healthcare in Ukraine
will allow identifying certain legislative gaps in national leg-
islation and supervising the elimination of these issues. In
particular, researchers draw attention to the special role of
the Ombudsman as the main figure in guaranteeing human
rights in the context of medical reform. Finally, L.M. Sinova
notes that the activity of social protection of the entire popula-
tion is a mandatory component of any modern state [6]. Fur-
thermore, the author concludes that the issues of strength-
ening social protection of both elderly and disabled citizens
are crucial in modern conditions of implementing a strategic
course for building a socially oriented market economy and
integrating into the global economic and legal space. Accord-
ingly, the authors of this paper join this conclusion, since the
majority of persons who have received a disability are unem-
ployable or elderly people in particular.

The issue of social protection of persons with disabil-
ities should be considered in accordance with international
standards for the protection of human rights. Nowadays, there
are already developments of researchers, lawyers, and prac-
titioners, which are indicated above and are relevant for
scientific research [7; 8]. The imperfection of domestic leg-
islation, insufficient financial resources in the country, as well
as the duration of the armed conflict in the Donbas determine
the necessity of harmonising the national legislation with
international standards, considering international practices
in dealing with such issues. One of the essential tasks is to
develop an efficient model of adaptation of persons with dis-
abilities in the conditions of Ukrainian society.

The purpose of this paper is to analyse the right to social
protection of persons with disabilities, factoring in the inter-
national standards.

Materials and Methods

The study is based on the results of monitoring the right
to social protection of civilians who have received disabili-
ties as a result of military operations on the territory of the
ATO/JFO [9], investigating scientific publications on related
topics. The study was conducted based on an analysis of
Ukrainian and international law. To achieve the scientific
objectivity of the research results, a complex of general scientific
and special methods of cognition of legal phenomena was
applied. The main one is the general scientific dialectical
method, which allowed determining the essence of the right
to social protection of persons with disabilities according to
international standards. During the analysis of theoretical
works, categories, and techniques of formal logic (concepts,
definitions, judgments, analysis, synthesis, analogy, comparison,
generalisation, etc.) were used. One of the leading methods
is the structural and system analysis, which allows shedding
the light on the right to social protection of persons with
disabilities, ensuring the right to rehabilitation. This method
helps justify the need to bring the Ukrainian legislation in
the field of social protection of persons with disabilities into
accordance with international standards. Dogmatic analysis
of the legislation of Ukraine, the right to social protection
of persons with disabilities, regulations contributed to the

identification of their shortcomings and the development of
proposals to the corresponding ministries of Ukraine to im-
prove legal norms according to international standards. The
method of analogies allowed discovering ways to improve
the right to social protection of persons with disabilities.
A systematic analysis suggested that it is worth focusing on
guaranteeing the rights and freedoms of persons with dis-
abilities without discrimination.

Using structural-functional and formal-legal research
methods, the study analysed the Ukrainian legislation and
international standards in the field of social protection of
persons with disabilities. Furthermore, upon processing the
theoretical framework of this study in the form of scientific pa-
pers of Ukrainian and foreign researchers, methods of analysis,
synthesis and generalisation were applied. Other methods of
scientific research were also employed to identify gaps and
other shortcomings in the current legislation of Ukraine and
provide proposals to the relevant ministries of Ukraine on its
improvement. These methods were used comprehensively.

Results and Discussion

Universal characteristics of the right of persons with disabilities:
Ukrainian and European contexts

The protection of the rights of persons with disabilities is
highlighted in international instruments, such as the Decla-
ration on the Rights of Persons with Disabilities of Decem-
ber 9, 1975 [10], UN Standard Rules on the Equalization of
Opportunities for People with Disabilities of December 20,
1993 [11] and several other acts. Article 22 of the Universal
Declaration of Human Rights specifies every person as a member
of society [12] as having “the right to social security and to
exercise the rights necessary for its dignity and for the free
development of its individual in the economic, social, and
cultural spheres through the domestic resources of countries
and international cooperation”.

Just like in the advanced countries of the European
Union, Ukraine pays a lot of attention to the social protection
of the rights of persons with disabilities. This is a national
priority for the country, as indicated in the Ministry of Social
Policy of Ukraine. According to statistics from the official
website of the Ministry of Social Policy, at the end of the
20™ century, the total number of people with disabilities was
3% of the total population of the country, today — about 6%
of residents of Ukraine [13]. The statistics are impressive, es-
pecially notable is the improvement of material support for
persons with disabilities, maintaining the psychological state
of such persons, and access to appropriate services. Many
problematic issues arise precisely with access to the appro-
priate range of services, such as access to state authorities in
the frontline territories of eastern Ukraine, the arrangement
of ramps for enterprises, organisations, and institutions that
provide services for people with disabilities.

To create an equal environment for people with dis-
abilities in society, it is necessary to take appropriate actions
to implement the national policy [14]. At this stage, the pro-
tection of persons with disabilities in Ukraine is quite low,
and further integration of such persons is impossible without
a thorough study of the problems, monitoring the system of
social services and providing recommendations to state bodies
to improve the situation with the protection of the rights of
these persons. Within the Council of Europe, there is a special
committee of experts on the rights of persons with disabilities,
which provides recommendations and support to some other



Council of Europe bodies and Member States. To date, the Special
Committee has been tasked with preparing the Council of
Europe’s Disability Strategy for 2017-2023 [15, p. 157-158].

Ukrainian legislation raises issues of social protection
of persons with disabilities, considering international social
standards. International law has a considerable impact on
the establishment and development of national law norms,
imposing on states the performance of obligations undertaken
by them when signing various international legal treaties (pre-
viously they were obliged by the 1989 CSCE Vienna Docu-
ment [16]). Therefore, understanding the functional role of
the principles of conscientious compliance with internation-
al treaties and sovereign equality of states legally justifies
the influence of international law on domestic law, notes
N.V. Proniuk [8]. V.P. Melnik emphasises that according to
the provisions of the Constitution of Ukraine [17], interna-
tional treaties form part of the legislation of Ukraine. These
international treaties are to be performed and have pre-emp-
tive legal force [3]. In this context, the authors of this paper
would like to focus the attention of readers on the studies of
researchers Yu.O. Voloshyn, O.V. Martseliak, A.O. Yanchuk,
who note that “the trend of constitutional and legal develop-
ment of the modern Ukrainian state is the further process
of recognising international standards in the field of human
rights, improving national legislation in this area” [5]. The
authors of this paper believe that the above is absolutely
the right way to develop in the current situation in Ukraine,
which is in a state of war and requires compliance with in-
ternational standards on the rights of persons with disabili-
ties, protection of human rights in armed conflict. Notably,
Yu.O. Voloshin [18] draws attention to regional security as
a component in international security within a certain part
of the world, region, or continent. The researcher points out
that regional security refers to the state of relations within
and between socio-territorial communities of a certain region,
wherein all its states and peoples, public institutions and
groups are protected from their vital interests. This state-
ment is relevant in the context of the security of a part of the
territory of Ukraine that is currently temporarily beyond the
control of the Government of Ukraine.

Modern international law fully regulates the rights of
persons with disabilities. International UN documents recog-
nise the right to social security and prescribe it in Article 9
of the International Covenant on Economic, Social, and Cul-
tural Rights [19], which states as follows: “Member States to
this covenant [19] recognise the right of everyone to social
security, including social insurance”. The UN Convention on
the Rights of Persons with Disabilities [2] has expanded this
rule. Persons with disabilities include persons with persistent
physical, psychological, intellectual, or sensory disabilities.
Attention is drawn to the fact that in ordinary society these
persons may be discriminated against, and this affects their
full and effective involvement in the life of society, compar-
ing to other persons [15, p. 156-157]. The right to social
protection for persons with disabilities is contained in the
convention [2, Article 28]. In particular, Article 11 of the
Convention refers to the right to an adequate standard of
living [2] and Article 28 of the Convention [2]; the right to
the most attainable level of physical and mental health in
Article 12 of the Convention [2]; the right to an independent
lifestyle and involvement in the local community in Article 19
of the Convention [2]; Prohibition of discrimination based
on disability in Article 5 of the Convention [2]; the right to

Aliabieva and Kerymov

rehabilitation in Article 26 of the Convention [2].

The state is obliged to take measures to provide persons
with disabilities, namely persons with disabilities acquired
as a result of armed conflict, with the possibility of indepen-
dence, as well as any opportunities for social life, professional
development, retraining if necessary and all other aspects of a
full life without discrimination. This purpose is contained in
the Preamble of the Convention [2], as well as in the Op-
tional Protocol to the International Covenant on Economic,
Social, and Cultural Rights of the Committee on Economic,
Social, and Cultural Rights [19], the UN Standard Rules for
the Equalization of Opportunities for Persons with Disabil-
ities [11]. Apart from these international documents, this
purpose to avoid discrimination against persons with disabil-
ities is contained in the report of the UN Special Rapporteur
on the rights of persons with disabilities Catalina Devandas
Aguilar [20]. Catalina draws attention to the impact of the
Convention on the Rights of People with Disabilities [2].
The report highlights the importance of listening to people
living with disabilities and what United Nations agencies
can do to support their further empowerment [20]. According
to the official UN website, people with disabilities make up
15% of the world’s population, which is 1.2 billion people
with disabilities [21]. UN High Commissioner for Human
Rights Michelle Bachelet emphasises the importance of “the
principles and provisions of the Convention on the Rights of
Persons with Disabilities [2], which help all of humanity by
helping us in the fight against isolation and segregation” [21].

The fundamental standards of the right to social protection
of persons with disabilities

In the context of the issue of adapting the right to social
security for persons with disabilities, it is necessary to refer
to the best practices of Ukrainian researchers. In particular,
V.P. Melnik notes that the social protection system should
ensure the adaptation of persons with disabilities in society,
their quality of life [3]. V.L. Kostiuk emphasises that “inter-
national social standards are closely related to fundamental
social human rights” [1]. S.M. Prylypko notes that social se-
curity is “one of the fundamental rights of citizens, it is guar-
anteed by the corresponding legal forms, the introduction of
which should ensure a standard of living not lower than the
subsistence minimum” [4]. This is something to be agreed
upon, especially regarding the fundamental nature of the
right to social security. Finally, in 2019-2020, the Helsinki
Foundation for Human Rights of Poland conducted a moni-
toring study where the authors refer to the main standards
concerning the accessibility and adequacy of the right to
social protection. The authors determine that the accessibil-
ity and adequacy of the right to social protection constitute
fundamental elements of the right to social protection [9].
It is through the lens of these two mentioned elements — ac-
cessibility and adequacy — that the right to social protection
of persons with disabilities is evaluated [9]. According to
the above, the accessibility of the right to social protection
includes the following elements:

e conditions entitling to benefits. Conditions should be
reasonable, commensurate, and transparent. It is necessary
to develop simplified procedures, for example, disability due
to injuries for civilians with disabilities, received as a result of
the armed conflict in eastern Ukraine. It is necessary to think
through mechanisms for protecting persons with disabilities in
the territory that nowadays, according to the current legislation,
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is not controlled by the government of Ukraine. Provide support
from the state for access to social benefits to such persons;

e persons with disabilities should have access to infor-
mation about the procedures for applying for participation.
For most people with disabilities, information is either inac-
cessible or incomprehensible to the average citizen. There-
fore, in this case, a person with a disability does not have
sufficient material resources to contact lawyers, advocates
for protection of their rights and explanation of procedures
to get correct reliable information regarding the procedure
for applying for the relevant legislatively established benefits.
A separate category that was noticed during the study is
residents of the contact line and the frontline territories of
eastern Ukraine. It is worth focusing on access to information,
namely for people with disabilities who live in frontline zones,
on the contact line, and who do not always have access to
internet resources and receive information from local state
authorities (military-civil administrations of Donetsk and
Luhansk Oblasts);

e social security programmes should be available to people
with disabilities, as far as cost is concerned. Costs, both direct
and indirect, cannot jeopardise the exercise of the rights of
such persons;

e state social support should be paid on time, and beneficia-
ries should have physical access to social security services to
receive benefits and information. As noted above, especially
those persons with disabilities resulting from the armed con-
flict in the Donbas and those who live on the contact line, in
the frontline zone of Donetsk and Luhansk Oblasts, deserve
attention. The issue concerns access to such special state
bodies that provide social support, the Department of Social
Protection of the military-civil administration of the eastern
regions of Ukraine;

e a separate category should include migrants who are
persons with disabilities, and provide comprehensive sup-
port from the state, especially for children with disabilities,
namely, studying in schools, universities, and other educational
institutions;

e beneficiaries of social security programmes should be
given the opportunity to take part in the management of
social programmes, namely they should be involved in the
development, implementation, and monitoring of programmes
of organisations that protect the rights of persons with dis-
abilities. Special attention should be paid to the permanent
advisory forms of work with the beneficiaries of these pro-
grammes.

Informing about the rights of persons with disabilities
and implementing their rights is the main task of the state.
In particular, state bodies should provide recommendations
on the development and implementation of programmes
aimed at understanding people with disabilities their rights
and opportunities, expanding the scope of information mea-
sures in the field of implementing the rights of such persons.

Apart from the concept of accessibility, this paper
analysed the concept of adequacy of the right to social pro-
tection as a necessary element. Therefore, adequacy should
include, first of all, adequate support, which, in terms of the
size and duration of reception by a person with a disability,
could meet all the basic needs of a person [9]. This adequate
support should be such that every person with a disability
can fully exercise their right to an adequate standard of living,
access to medical services and rehabilitation (if necessary).
Adequate social support should be such that persons can provide

themselves and their family with a minimum standard of
living. Secondly, adequate social support should cover any
additional expenses of persons with disabilities, as well as
those who are engaged in them. Additional expenses include
rehabilitation equipment, vehicles, auxiliary devices, or other
possible technologies for the life of people with disabilities.
To meet basic human needs, it is necessary to ensure access to
services at the home level at the community level involving ad-
ditional personnel of social services, patronage services, and
other latest technologies of modern life (using the example
of leading European countries). A person with a disability
needs to be in an adequate psychological state and feel part
of society and take part independently in the life of society.
In this context, it is advisable to refer to the opinion of in-
ternational experts in this area. In particular, the authors of
this paper believe that the report of the UN Special Rapporteur
on the protection of the rights of persons with disabilities
Catalina Devandas Aguilar states the main thing: people
with disabilities do not have basic access to medical care: “in
some places, people with disabilities cannot even access med-
ical centres. Admittedly, barriers are not just physical. Mis-
conceptions about people with disabilities are an important
issue, and this affects their interaction with healthcare sys-
tems” [2]. Accordingly, the right to social support should
also be implemented without discrimination. In the moni-
toring study of the right to social protection of civilians with
disabilities obtained as a result of the military conflict in the
Donbas [9], the authors identified that:

1) “discrimination based on disability” includes any ex-
clusion, restriction or preference, or refusal to create reason-
able conditions based on disability; disability may complicate
the exercise economic, social, or cultural rights;

2) Member States should also eliminate discrimination at
the level of the law”.

Article 14 of the Convention for the Protection of
Human Rights and Fundamental Freedoms [22], which re-
fers to “the enjoyment of the rights and freedoms recognised
in the Convention [22], the right must be secured without
discrimination on any grounds”. The concept of discrimina-
tion includes cases where a person or group, without proper
justification, is treated worse than another, even if the con-
vention [22] does not require a more favourable attitude.

On February 9, 2006, the Law of Ukraine No. 3435-V
was signed, which ratified two protocols to the 1950 Con-
vention for the Protection of Human Rights and Fundamental
Freedoms — Protocol No. 12 and Protocol No. 14 [23]. Article 14
of the Convention [22], like Article 1 of Protocol No. 12 [24],
contains an indicative list of grounds for which discrimination
can occur. Protocol No. 12 to the Convention [24] establishes
a general prohibition of any discrimination. This applies not
only to the rights defined in the Convention [22]. Protocol
No. 14 to the Convention [25] changes the Convention’s control
system [25], makes provision for the reform of the Convention’s
control mechanism [25] by improving the efficiency of the
functioning of the European Court of Human Rights.

According to the fundamental principles of the UN
Convention on the Rights of Persons with Disabilities [2],
there is also non-discrimination, and therefore one should
focus on guaranteeing the rights and freedoms of persons
with disabilities without discrimination. “Changing attitudes
towards people with disabilities should be a priority”, — Ms.
Catalina [20], the UN Special Rapporteur on the rights of
persons with disabilities, said in the report.



Regarding the issue of eliminating discrimination
against persons with disabilities, M.V. Kravchenko noted that
the modern system of social protection of persons with dis-
abilities in the country covers not only state social support,
a system of benefits and compensations, but also includes
healthcare, as well as social and professional rehabilitation
and social integration into society [7], which the authors of
this paper consider correct due to a necessity of increasing
funding for social support to persons with disabilities and
rehabilitation opportunities at the expense of public funds.
Since the armed conflict continues in Ukraine, it is also worth
considering the category of civilians with disabilities as a result
of the armed conflict in the eastern Ukraine. “Victims of war
are also subject to international protection if one of the war-
ring states does not recognise a state of war” [26]. Regardless
of the official state in the country, the Anti-Terrorist Opera-
tion (ATO), the Joint Forces Operation (JFO) or the declared
war, people must be protected upon declaring any state in the
country.

Thus, it can be concluded that the full life of people
in society requires full protection of the state according to
the international standards, support for persons with disabili-
ties not only financially, compensation and benefits accord-
ing to the legislation of Ukraine. Notably, any person, and
especially a person with a disability, requires socialisation,
providing comprehensive support from the state to adapt
such people.

Conclusions

Thus, this study addressed the need to improve the national
legislation of Ukraine on the protection of the rights of persons
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with disabilities according to the international standards. It was
found out that the effectiveness of international partners’ as-
sistance in ensuring the right to social security for persons
with disabilities in Ukraine depends on the proper regula-
tory framework, on the level of state activity to implement
initiatives for international partners. The study confirmed the
necessity of long-term decisions of Ukraine to protect the
right to social security for persons with disabilities, and ap-
propriate funding for solving complex issues of this category
of persons. Accordingly, it was concluded that the recogni-
tion of international human rights standards contributes to
improving the effectiveness of ensuring human rights and
freedoms, namely the rights of persons with disabilities. Further-
more, it was revealed that the problem of building a modern
system of rehabilitation of such persons and financing with
all the necessary resources to ensure the full and high-quality
functioning of the life of these persons is relevant for social
security of persons with disabilities. It is noted that the require-
ment of persons with disabilities to adapt today is rather acute
and requires immediate resolution at the legislative level.
It is proposed to draw on the practices of leading European
countries and reform Ukrainian legislation according to the
international standards. The following recommendations are
given to public authorities:

¢ to conduct regular monitoring of the availability and
efficiency of existing programmes for persons with disabilities;

e to develop an assessment of social services, its develop-
ment based on modern latest technologies;

e to coordinate the system of social protection of persons
with disabilities, promote the sequence of introduction of
rehabilitation programmes for these persons.
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MpaBo Ha couianbHUM 3aXUCT 0Ci6 3 iHBaAipHICTIO 32 MiDKHApOAHMMU
CTaHAApTaMM

HaTtanisa BiktopiBHa Arf6’eBat?, AeHyp KepimoB?

HaujoHaAbHWI aBiaUilMHWIA yHIBEPCUTET
03058, npocn. Atobomupa lysapa, 1, M. Ku1iB, YkpaiHa

2TeAbCIHCbKWI GOHA 3 NPaB AHOAMHU
02-796, ByA. Mirpanosa, 10/106, m. Bapwasa, Pecnybaika MoabLua

AHoTanis. AKTyasIbHiCTh 0GpaHOI TEMU JTOCJIiIPKEHHA BU3HAYAETHCSA COLliaIbHO-eKOHOMiIYHUM CTaHOM KpaiHH i TpUBaIM
36porinuM KoHikTOM Ha J[oHOaci 30KkpeMa, BHACJIIOK AKOrO THUCAYi JIIoAel OTpHMaJsid NOopaHeHHs Ta iHBaJIiIHiCTb.
HenocraTtHicTh (iHaHCyBaHHA cHCTeMU OXOPOHHU 3/I0pOB’s, BiACYTHiCTh Iporpam i3 peabiiitauii oci6 3 iHBajifHicTIO,
He3a0e3Ne4yeHiCTh XUTJIOM i BiANIOBiAHMM OOJIaAHAHHAM [JiA NepeMillleHHA Ta MOBHOL[IHHOTO (PYHKI[iOHYBaHHA XUTTS
oci0 3 iHBasIiAHiCTIO B YKpaiHi NpU3BOLATH A0 TOTO, 1[0 TaKi JIIOAU 3a3HAKTh AUCKPUMIiHAIlil y cychmijibeTBi. BigTak MeTo10
HAYKOBOI CTATTi € MOCJIiPKEHHA IpaBa Ha COLiaJIbHUI 3aXUCT 0Ci6 3 iIHBaJTiAHICTIO B KOHTEKCTi JOTPUMAaHHA MiXXHapOHUX
craHgapriB. Ha ocHOBi NpoBejeHOI0 MOHITOPMHIOBOrO AOCJIi/KEHHs, HasABHUX mHporpaM peabimiTarlii, TeOpeTU4YHOro
MaTepiajy, 3aKOHOJAABYOro aHaJli3y, 3BiTiB MiXkHapOJHUX OpraHisalliil aBTopu AiNNUIM BiANOBiAHNMX BUCHOBKIB i Hagamu
pexoMeHparlil iyiA oprasis Biaaau, 30kpema npodinpHux MiHicTepcTB. 3’sicOBaHO, IO Y CBiTi TpaHCHOPMYEThCSA CTaBJIEHHA
[0 JIIoZiell 3 iHBaJliAHiCTI0, 3aKpiIlIIOI0THCA 1XHi paBa Ha MOBHOI[iHHE, fAKiCHe, 6e3 AUCKpUMiHAallil, )KUTTA B CyCHiJIbCTBI.
[TinTBepkeHO HeoOXiAHICTh pedPOpMyBaHHA HAIiOHAJILHOI'O 3aKOHOJABCTBA i MpUBeeHHA WOro y BiANOBiAHICTH 10
Mi’XKHapoJHUX cTaHaapTiB. OOI'PYHTOBAHO, III0 OCHOBHI CTAHJAPTH CTOCYIOTHCA JOCTYIHOCTI Ta afleKBaTHOCTI IpaBa Ha
coLiaJIbHUI 3aXUCT. BuiisieHO OCHOBHI eJleMeHTU IOCTYIHOCTI Ta a[leKBaTHOCTi IIpaBa Ha colliabHui 3axucT. [IpoaHanizoBaHo
KJII0YOBi MiXXHapoJHi HOpPMaTHUBHO-NIPaBOBi aKkTu y cdepi 3axucTy mpas ocib 3 iHBasigHicTio. J[OCIiXKeHO MOHATTSA
«OUCKpUMiHaIil A4 ocib 3 iHBasiAHiCTIO». 3’sIcOBaHO, 110 iHTerpauis ocib 3 iHBasIiJHiCTIO MOXJIMBA 32 YMOBU JOCKOHAJIOTO
BUBYEHHsA Npob6seM 3 PoKyCcoM yBaru 4o KaTeropii oci6 3 iHBasifHiCcTIO BHACIIAOK BiliHU. [IpakTHyHa I{iHHICTh HAYKOBOL
poboTH noJIAraEe B HaAaHHi peKoMeHAarii a1 npodisbHux MiHicTepeTB 3 ypaxyBaHHAM IIPOBEJIEHOTO MOHITOPHHIOBOTO
JoctipkeHHs aBTopamu y 2019-2020 pokax, IIo CIpUATHME BIOCKOHAJIEHHIO IIpaBa Ha COIL[iaIbHUN 3aXUCT SIK TAaKOT'O

Kiio4oBi cioBa: Mi’kHapoAHi cTaHJapTH, NpaBa JIIJUHH, colliajibHe 3abe3leueHHs, collialbHi CTaHAAPTU, eJIeMeHTH
JOCTYITHOCTI, eJIeMeHTH aJleKBaTHOCTi, 30pOHHUI KOHQIIIKT
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