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DISCIPLINARY RESPONSIBILITY ISSUES
IN COVID-19 PANDEMIC ENVIRONMENT

Ipuna lomnina, Cepriii Tapacos. MNPOBJEMHU JACHHATLIITHAPHOI
BIINOBIJAJBHOCTI B YMOBAX IMAHJAEMIi COVID-19. V craTri BU3HAaueHO OCOGIMBOCTI
JIUCHUIUTIHAPHOI BIAMOBIZATbHOCTI B yMOBax mHaHieMii koponaBipycy COVID-19. 3amponoHoBaHo
MOHATTS AUCHHUIUTIHAPHOI BiANOBIZATBHOCTI 32 MOPYIICHHS TPYAOBOi AMCIMILTIHU SK IIPAaBOBIJHOCHH, B
SIKMX BiZJOyBa€ThCs OEIHAHHS ABOX MOJEJIel MOBEIiHKM Cy0’ €KTiB MPaBOBIAHOCHH: a) IPaBOMIpHOI, sKa
BTUTIOETBCS y OaXaHUX Ui CYCHIJIbCTBA, JEPXKaBH, MiANPHEMCTBA (YCTaHOBH, Oprasizamii) AifX, IO
TATHYTh 32 COOOI0 3a0XOUYCHHS; Ta 0) HENpaBOMIPHOiI, sKa YABIA€ COOOI MOPYIIEHHS INPABOBHUX
MIPUITUCIB, SKUMH BH3HA4eHO 000B’3KH, 3a00pOHH Ta MEXKi TOBHOBaXKEHb BKa3aHUX Cy0’€KTiB, IO TSATHE
3a c00010 3aCTOCYBaHHS 0COOJIMBOI MipH aIMiHICTPAaTUBHOTO NPUMYCY — JUCHUILIIHAPHOTO CTSTHEHHS.

[lizcraBoro  QuUCHMIUIIHAPHOT  BIJNOBINANBHOCTI  3alPONOHOBAHO  BBAXKAaTH  CIyxOoBe
IIPaBOIIOPYIIECHHS 1 OXapaKTepU30BaHO HOro CyTHICTB.

Jlo ocoOMBOCTEH TPYIOBHX BiTHOCHH B yMOBax maHzaeMii kopoHaBipycy COVID-19 BinHeceHo
HACTYIHI: a) HasBHICTh NPABOBUX NPOTAIHNH Y PETYIIOBaHHI TPYIOBUX BITHOCHH B acIeKTi 3a0e3MeYeHHS
€aMoi30JIs1il MPaiBHUKIB, SKI Majld KOHTAKT 3 MallieHTOM 3 miaTBepixeHuM Bumaakom COVID-19;
0) HasBHICTH PoOJIeM, TIOB’S3aHUX 13 IPUXOBYBAHHSM IpaI[iBHUKaMH (aKTy KOpOHaBIPyCHOT XBOpoOH y
HUX a00 y WieHiB iX ciMeil, 3 SKUMH BOHH IOCTIHHO MEIIKAIOTh; B) MPABOBY HEBH3HAYEHICTH IOJO
YXWICHHA MpAliBHUKIB y pa3i HasgBHOCTI AOCTOBipHOi iH(poOpMamii MmOZO MOXKIMBOCTI 3apa)X€HHS
COVID-19 Bix Menu4IHOro OISRy i TECTYBaHHS, SIKIIO NPAIiBHUK BUKOHYE (YHKIII, sIKi epeadavaTs
KOHTAaKTH 3 iHIIUMHU 0c00amu; I') IpoOsieMH y po3yMiHHI IPaBOMIpHOCTI BiIMOBH MpaliBHUKA, TiSJIbHICTD
SIKOTO Tiepef0adae akTUBHI COILalbHI KOHTAaKTH, BiJ MPOBEJECHHS BaKIMHALIL I') MpobJieMy IPaBOBOTO
PETyJIFOBaHHS MMOBEIIHKH 0Ci0, SIKi BiIMOBJITIOTHCS KOPHCTYBATHCS 3aCO0aMH 1HIMBIyaJIbHOI TICIEHU MTiJ]
yac BUKOHAHHS CBOIX TPYHOBUX 00O0B’SI3KIB, IIOB’I3aHNX 3 KOHTAKTaMH 3 IHIIMMH 0COOaMU.

3’sCOBaHO, IO 332 CBOIM 3MICTOM yMUCHE MOCTABJICHHS IHIIMX OCIO MiJl Yac BUKOHAHHS 0CO0OI0
TPYAOBHX OOOB’SI3KIB IiJ| 3arpo3y 3apa)KeHHs KOpOHaBipycHOI0 xBopoboro COVID-19 ysBiste co6oro
HEHAIEe)XHE BUKOHAHHA iX CIy)KOOBHX OOOB’S3KIB 1 MOXKE TATHYTH 3a COOOI0 JUCHUIUTIHAPHY
BiAMOBinaNbHICTh. Takuil AMCHMIUTIHAPHUNA IPOCTYNIOK Ma€ O3HAKW BUHHOCTI Ta HEOE3MEYHOCTI 1 ysIBISIE
c000I0 CBIJIOME MOPYIICHHS BCTAHOBJICHIX OOMEKECHb.

Kntouoei cnoea: mpyoosi npasogionocunu, mpyoosa OUCYUNTIHA, CIYHCO08A OUCYUNIIHA,
oucyunninapua 8ionosioansHicmy, oucyuniinapui cmamymu, nanoemia COVID-19.

Relevance of the study. Significant changes in the labor market have exacerbated dur-
ing the economic crisis caused by the COVID-19 pandemic, requires a revision of the content
of disciplinary responsibility. This could happen due to changes in the structure of labor and
also because of production decline in most types of economic activity, which in its turn caused
an increase in the unemployment rate. According to the State Statistics Service of Ukraine, the
profit of large and medium-sized enterprises for January-September 2020 amounted to 411.8
billion, or 90.5% compared to January-September 2019, losses were incurred in the amount of
UAH 318.5 billion (or 283,9%). The share of unprofitable enterprises for the same period
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amounted to 34.8% (for January-September 2019 - 22.7%) [1]. Some studies say that in certain
types of economic activity the decrease in the number of employed people can reach 1224.5
thousand people [2].

In this conditions, enterprises, institutions and organizations are forced to rapidly change
the traditional forms of labor organization. According to a study by the sociological group "Rat-
ing", as of March 2020, 29% of interviewed have been working remotely [3]. Significant changes
in the organization of work affect the understanding of the essence of disciplinary offenses and
disciplinary responsibility. This determines the relevance of the topic of this article.

Recent publications review. The issue of the essence of disciplinary responsibility was
considered in the studies of the following scientists: A. Andrushko, I. Borodin, V. Venediktov,
S. Venediktov, M. Inshin, V. Kostyuk, O. Luk'yanchikov, K. Melnik, S. Prilipko, V. Sereda,
V. Shcherbina, O. Yaroshenko and others. The problems of applying disciplinary measures for
certain categories of workers and civil servants have been investigated by many national scien-
tists, such as: V. Zaborovskiy, T. Vilchik, I. Kartuzova, Y. Kartuzova, T. Kovalenko,
O. Chumak and others. Meanwhile, it should be noted that disciplinary responsibility in the
context of the transformation of the work organization system due to the COVID-19 corona-
virus pandemic has not yet been sufficiently covered. In scientific works devoted to the impact
of the COVID-19 pandemic on the sphere of legal relations [4, 5], insufficient attention was
paid to the essence of disciplinary responsibility in the new conditions. Thus, it can be con-
cluded that at the present it is necessary to conduct scientific research in the sphere of COVID-
19 influence on labor relations, as well as on the understanding of disciplinary responsibility.

The article’s objective is to determine the specifics of disciplinary responsibility in the
context of the pandemic COVID-19.

Discussion. Quite often there is a situation when the employees during performance of
their professional duties commit violations of labor discipline. Despite the presence or absence
of grounds for bringing a person to criminal, administrative or civil liability, there still remains
the possibility for bringing the offender to disciplinary responsibility in labor relations.

However, unlike the codified law that applies in cases of criminal, civil and administra-
tive faults, the situation in the area of disciplinary responsibility is not so straightforward. The
Institute of Disciplinary Responsibility, as part of Ukraine's labor legislation, contains all
weaknesses associated with the eclectic nature of the labor law rules, which were adopted at
different times, for different purposes and are characterized by an extremely high degree of
inconsistency. It should be reminded that the Criminal Procedure Code of Ukraine was adopted
in 2012, the Civil Procedural Code of Ukraine — in 2004 (with last amendments in October 3,
2017), the Criminal Code of Ukraine — in 2001 and the Civil Code of Ukraine — in 2003 . There
are peculiarities of the socio-political situation in Ukraine, the development of other legislative
branches and international obligations of Ukraine mostly taken into account in these legal acts.

Instead, the Labor Code of Ukraine remains valid for almost 50 years, since 1971. Of
course, this Labor Code has been amended many times, but in fact it became a stale document by
its structure and incapable of combining required norms, that would allow the adequate responses
to the current challenges. Changes to the Chapter X «Labor Discipline» of the mentioned Labor
Code of Ukraine were last introduced more than 15 years ago (in 2003) and the overwhelming
majority of the articles of this chapter are set out in the wording of 1971-1992 [6].

It is clear that the obsolete legal regulation has negative affect on the disciplinary prac-
tice. Therefore, we should try to find out the essence of disciplinary responsibility.

First, the Labor Code of Ukraine does not allow getting a full content idea of the «disci-
pline» category (or «labor discipline»). Article 140 says that labor discipline in institutions and
organizations is ensured by the creation of the necessary organizational and economic condi-
tions for the high-performance work, a conscious attitude to the work, methods of persuasion,
education and encouragement for conscientious work. An atmosphere of intolerance to viola-
tions of labor discipline and strict social demands on workers with dishonest performing their
labor duties are created in the labor collectives. Regarding individual unscrupulous workers,
disciplinary and public actions are applied in necessary cases [6].

However, as it can be seen from the analysis of the above mentioned statements, they
determine the conditions for labor discipline achievement, but not the discipline itself.

At first glance, the idea of its content might be taken from the analysis of Article 119 of
the Labor Code of Ukraine, which states that «employees are obliged to work honestly and in
good faith, to comply with the instructions of the owner or his authorized body timely and ac-
curately, to obey the labor and technological discipline instructions and labor protection re-
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quirements, and to take good care of the owner’s property». However, from the formal logic
point of view, the analysis of this definition only allows us to compile a list of phenomena that
are equally mentioned along with the category of «labor discipline», but not covered by its
content.

Thus, in order to find out the essence of labor discipline, we should refer to the theoreti-
cal sources.

V. Prokopenko offers the following definition of the mentioned concept: «Labor disci-
pline is a settlement of relations among participants in the labor process that determines the
exact fulfillment of their labor functions by law» [7]. This definition generates a number of
questions, in particular, on the nature of the labor process.

The «labor process» is originally an economic category; in economic sciences it is un-
derstood as technically determined and well-organized process of human application of mental
and physical effort to obtain a useful result. In another words it’s the process of transformation
of available resources into the necessary (socially useful) values and benefits [8]. As the analy-
sis of the above definition shows, the labor process encompasses, first of all, an individual (in-
dependent) work, which in its turn raises the question: among whom these relations are
formed? What kind of relationships are raised applying human efforts? In our opinion, this
combination in one definition of legal and economic categories makes it difficult to understand.

It should be also mentioned that in the economic science there were attempts to define
the labor process through the prism of managerial relations: so, labor management processes is
understood as the time spent to accomplish formal functions required for organization and im-
provement of employees activity. This is the time management, assistance delivery, morale
building activities, briefing activities, labor team building, logistic support, informal work as-
sessment, feedback, informal distance learning and other actions which motivate people and
encourage creative approach [9].

It sounds reasonable and valuable in the context of economic science. At the same time
it should be noted that from the viewpoint of law it combines a great number of non-legal cate-
gories, such as assistance delivery, informal work assessment and informal distance learning.

Similarly, an attempt to find out the essence of the labor function, which is closely re-
lated with labor discipline concept, discovers a few elements that are not regulated and should
not be regulated by law.

According to V. Glossman, labor function — is an organic combination of objective and
subjective factors, which are formed from business proficiency. Objective factors comprise es-
tablished by the state standards that regulate the professional and qualification profile for produc-
tion. And subjective factors include a set of knowledge, skills, experience and qualification train-
ing for particular profession or specific position, as well as employee competences [10].

As a benchmark for further development this definition is quite applicable, but in this
research it is referred to disciplinary responsibility, which is brought to employees in case of
violation of their labor discipline. Should an officer with authority to apply disciplinary sanc-
tions always find out what kind of knowledge, skills, experience, qualifications, cognitive and
emotional qualities a certain employee has in order to make any disciplinary record? In our
opinion, this would completely degrade the institute of disciplinary responsibility, the value of
which also include the ability for quick restoration of social justice in the field of labor rela-
tions, bringing the person who committed the offense to the specified form of legal responsibil-
ity. We believe that the decision-making process to bring an employee to disciplinary responsi-
bility should be simple enough (it prevents possible mistakes), transparent (it prevents possible
abuses) and rapid (it allows using the preventive functions of disciplinary responsibility at full
extend as a means of reducing the crime level in a certain area of social relations).

Other scientific sources give us variety of labor discipline definitions; their analysis also
indicates the presence of non-lawful elements. For example, labor discipline is defined as a set
of legal norms regulating internal labor routine and establishing the labor rights and obligations
of the parties to the employment contract, as well as encouragement the success and responsi-
bility for intentional non-fulfillment of labor duties. The main content of labor discipline is not
only the implementation of legal norms in the labor field, but also conscious and creative atti-
tude to work, ensuring high efficiency, time management, the desire for cooperation and mutu-
al respect [11].

The first part of this definition contains purely legal elements; instead, any attempt to in-
terpret the meaning of labor discipline entails the usage of explanation elements from other sci-
ences (social, psychology, sociology, etc.). But in our case we it is required to apply a certain
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definition in disciplinary practice. Is it possible to impose a disciplinary penalty on employee who
has done his job but without any creativity or mutual respect? In our opinion, this kind of situa-
tion leads to the sphere of ethical norms, which should be distinguished from legal ones.

Another problem in determining the category of «discipline» concerns its excessively
narrow understanding. Such an approach can be found in the Disciplinary Statute of the Armed
Forces of Ukraine [12]. This Disciplinary Statute defines the military discipline as strong ob-
servation by servicemen of rules and regulations established by the military charters and other
legislation of Ukraine. As can be easily seen, this definition covers only one narrow aspect of
huge, complex system of obligations and prohibitions.

But there is some contradiction with the term «observation» in that definition, which in
the theory of law is traditionally understood as a form of implementation of prohibitive legal
norms, when subjects of public relations are prohibited from committing unlawful actions in a
certain area [13], as a passive form of legalization, which consists in refraining from actions
that are under a legal prohibition [14]. In this case the new question arises: why the legislator
did not consider that, in addition to refraining from prohibited acts, servicemen of the Armed
Forces of Ukraine still have to perform their duties?

As it is well known, based on the subject manner there are following forms of law im-
plementation in the theory of law: observation, execution, usage and application. Observation
is a form of realization of prohibitive legal norms, which consists of passive behavior of sub-
jects, refraining from prohibited acts. Execution — a form of implementation of binding legal
norms, which consists of the active behavior of subjects carried out regardless of their own
desire. Usage — a form of implementation of authoritative legal rules, which consists of active
or passive behavior of subjects, carried out with their own will [15].

The application of the rules of law is a form and method of its implementation. This is
the power of the competent state bodies and officials, which is individual and carried out on the
legal facts basis and according with the specific legal norms requirements [16, c¢. 289]. Consid-
ering the concept of military discipline as an absence of violation of certain prohibitions, in our
opinion, would negatively effect on any sphere of professional activity. For example, it might
reduce creative activity and as the result to cause the organizational stagnation.

In order to find the best theoretical and methodological approach that will significantly
help in analyzing the disciplinary responsibility for violations of labor discipline, it is recom-
mended to count on authors who use the legal components in their research. It gives another
definition for labor discipline, which is defined as the fulfillment by employees of their func-
tions and duties, observance of the established requirements, rules and responsibility for their
implementation [17].

The use of the elements of «function» and «responsibilities» allows objectively estimate
the essence of labor discipline as a system-forming concept of disciplinary liability institute. At
the same time, it is not recommended to the use in the labor discipline definition inter-related
by form and content categories. In our opinion, since the legal categories are mentioned, it is
advisable to follow the theory of law and use developed approaches to the essence of legal
norm as a universal rule of conduct. It is well known that, depending on the behavior within the
legal norm, the regulatory norms are divided into obligations, authorizing and prohibiting. So it
is proposed to use mentioned above classification in order to define the labor discipline.

Thus, based on the mentioned above, it is possible to state the essence of labor disci-
pline as the fulfillment by employees of his duties, the observance of prohibitions and the use
of powers within the legal functions, as well as the system of disciplinary measures for violat-
ing these requirements.

The next step is to find out the essence of the disciplinary responsibility. In the legalistic
encyclopedia [18], disciplinary responsibility is defined as type of legal responsibility, when
employees stand trial for their disciplinary misconduct and go through the disciplinary sanc-
tions provided for by labor legislation.

There are many definitions of disciplinary responsibility in scientific literature, such as:
it’s a special legal status of disciplinary relations actors, which takes place when disciplinary
offense has been committed [19]; it’s an application of disciplinary measures for alleged viola-
tions of civil service regulations that are not subjected to criminal liability [20] and it is the
application of individual moral influential measures such as disciplinary penalties [21].

However, there is a need to consider a wider understanding of legal responsibility, and,
accordingly, disciplinary liability as an integral part of it. O. Seagal believes that disciplinary
responsibility is the awareness of a person's need to voluntarily and properly perform his duties
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and to exercise his rights within the limits of his competence, and in the case of a disciplinary
offense, a confession of disciplinary action [22].

This definition corresponds to the essence of a two-dimensional understanding of legal
responsibility, which is divided into prospective (positive) and retrospective (negative). Posi-
tive legal liability is defined as the proper management of one’s area of responsibility in the
eyes of the society, state, group of people and individual person [23]. In addition, the positive
aspect of legal responsibility involves encouraging behavior that is useful for society and the
state; it is so-called morally conscious attitude to performance of obligations.

Retrospective legal responsibility is a specific legal relationship between the state and
the offender as a result of state-legal coercion, which is characterized by conviction of the of-
fender with the subsequent punishment in personal, property or organizational manner [24].
Sometimes it is also called a negative (preventive) aspect of legal responsibility, which is de-
fined as a factor ensuring punishment for an offense.

Thus, based on the mentioned above we can define the disciplinary responsibility for
violations of labor discipline as a legal relationship in which there is a combination of two
models of behavior: a) legitimate, which includes encouraging actions approved by society,
state and particular institution; b) unlawful — violation of legal requirements, which determines
duties, prohibitions and authority limitations, with the following application of a special ad-
ministrative measures — disciplinary punishment.

The basis for disciplinary responsibility is an administrative offense — failure to perform
or improper performance of official duties. It can also be a disciplinary offense — a violation of
the obligations imposed on persons holding a certain position, violation of the established re-
strictions, and the use of unauthorized authority.

In our opinion, the use of the term «service offense», which is close by content to the
category of «disciplinary offenses», is only possible in case of clear distinction between cate-
gories of service offenses and criminal and administrative offenses, as well as its delineation
from the category of «disciplinary offenses».

The peculiarities of labor relations in the context of the COVID-19 pandemic include
the following:

a) legal gaps in the regulation of labor relations in the aspect of ensuring self-isolation
of workers who had contact with COVID-19 confirmed patients. As of September 2020, more
than 10 thousand employees were in self-isolation, and the amount of compensation for lost
earnings from the Social Insurance Fund of Ukraine during this time exceeded 13 million
hryvnias [25]. At the same time, the main reason for issuing a temporary disability certificate
with an indication of the reason for incapacity for work «isolation from COVID-19» is current-
ly a report by the employee himself or by a third party. Due to the virtual absence of epidemio-
logical investigations, as stipulated by Article 36 of the Law of Ukraine «On Protection of
Population against Infectious Diseases» [26], there is a situation of legal uncertainty regarding
the false reporting by an employee of information about contact with an infected person;

b) concealment by employees the facts of coronavirus disease (personal or family mem-
bers). Presence of infected people inside institutions or organizations endanger spread of
COVID-19 among other persons. Labor legislation does not directly oblige the employee to
inform the employer about the certain diseases. Moreover, Article 39-1 of the Fundamentals of
Ukrainian Legislation on Health Care enshrines the right for secrecy about one’s health. In fact,
the patient has the right for secrecy about his health, the fact of applying for medical assistance,
diagnosis process, as well as information concerning medical examination results. It is forbid-
den for employer to demand from his employee any information about patient diagnosis and
treatment [27]. However, such an employee may not only endanger the health of others, in cer-
tain cases of infection with the Coronavirus Disease COVID-19 can even cause the death of
coworkers belonging to the so-called risk group. So, in our opinion, there is a so-called abuse
of the right, when the employee's behavior is permitted by law and poses a threat to the life and
health of other employees;

¢) legal uncertainty regarding the evasion of workers in the presence of reliable infor-
mation about the possibility of infection with COVID-19 from medical examination and test-
ing, if the employee performs functions that involve contact with other persons. On the one
hand, as already indicated above, this behavior is quite legitimate. On the other hand, it does
not allow other persons to implement their rights for safe working conditions, which are en-
shrined by Part 1 Article 6 of the Fundamentals of Ukrainian Legislation on Health Care;

d) problems in understanding the legality of the refusal from vaccination of those em-
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ployees, whose activity involves active social contacts. On the one hand, according to Article
10 of the Fundamentals of Ukrainian Legislation on Healthcare, the preventive medical exami-
nations and vaccinations is not a right, but an obligation of citizens of Ukraine. The Cabinet of
Ministers of Ukraine statistic, dated January 10, 2020, informs about 19767 deaths and
1155026 COVID-19 infected in Ukraine [28]. However, 40% of surveyed by the Rating group
citizens in November 2020 stated that they would not accept COVID-19 vaccination, even if it
is free of charge [29]. Again, compulsory vaccination would be a violation of human rights.
However, workers who refuse to be vaccinated pose a threat to the epidemiological well-being,
life and health of those of their colleagues who, due to medical contraindications, cannot be
vaccinated;

It is beyond argument that ensuring the employee's right for safe and healthy working
conditions in the context of the COVID-19 is complex group of actions that must include a
number of pedagogical, psychological, economic and medical solutions. However, general
direction of such events, in our opinion, should be determined within the limits of legislation.
The role of employment and labor law in such conditions is to create legal effect and bounda-
ries for the misconduct of employees, in order to prevent and reduce the risk of any contacts
with affected personnel.

Conclusions. For the foregoing reasons, it can be concluded that actions of deliberately
placing coworkers at risk of contracting COVID-19 constitutes inappropriate performance of
their duties and may result in disciplinary liability. Such a disciplinary offense has signs danger
and constitutes a willful violation of established restrictions. At the same time, taking into ac-
count the peculiarities of modern labor and medical legislation, bringing such persons to discipli-
nary responsibility seems to be quite difficult due to gaps in both labor and medical legislation.
However, World Health Organization predicts the recurrence of such pandemics [33], that is why
appropriate guarantees for safe working conditions for health requires a solution at the legal level.
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Abstract

The article contains an analysis of the essence of labor discipline. The theoretical approaches to
its understanding are considered. The article substantiates expediency to use in the concept of labor disci-
pline definition purely legal categories. It is also emphasized on negative attributes and contradictions in
the Labor Code of Ukraine and the Disciplinary Statute of the Armed Forces of Ukraine. The article pro-
poses the author's definition of labor discipline.

It is proposed to consider a service offense as the basis for disciplinary liability. At the same time
the essence of disciplinary liability is characterized.

The peculiarities of labor relations in the context of the COVID-19 pandemic include the follow-
ing: a) legal gaps in the regulation of labor relations in the aspect of ensuring self-isolation of workers
who had contact with COVID-19 confirmed patients; b) concealment by employees the facts of corona-
virus disease (personal or family members); c) legal uncertainty regarding the evasion of workers in the
presence of reliable information about the possibility of infection with COVID-19 from medical examina-
tion and testing; d) problems in understanding the legality of the refusal from vaccination of those em-
ployees, whose activity involves active social contacts.

It has been found that deliberately placing others at risk of contracting COVID-19 while a person
is on duty constitutes improper performance of their duties and may lead to disciplinary liability. Such a
disciplinary offense carries signs of guilt and danger and constitutes a deliberate violation of established
restrictions.

Keyword: labor legal relations, labor discipline, service discipline, disciplinary responsibility,
Disciplinary Statute, COVID-19 pandemic.
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