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Abstract. The relevance of the subject lies in the formation of a scientifically based concept of proving the legality of
restrictions on rights and freedoms during pre-trial investigation, which is based on a three-stage test of the justification
of interference formulated in the jurisprudence of the European Court of Human Rights. The purpose of the study was
to establish general criteria for the legality of restriction of rights and freedoms during pre-trial investigation with their
explication of specific procedural actions and decisions characterised by a high degree of intrusiveness. The main research
methods were anthropological, axiological, dialectical, systemic, formal, legal, and the method of expert assessments.
Was is proved that algorithmisation of the decision on the restriction of human rights in a pre-trial investigation should
be conducted according to the methodology of a three-part test: foresight in the law; the purpose of interference, which
should be legitimate; whether such interference was required in a democratic society. This test is applicable to all
intrusive measures in criminal proceedings but has its own characteristics depending on the measure and the nature
of the intensity of restriction of rights. It is argued that the elements of the three-part test when applying measures to
ensure criminal proceedings are objectified in the local subject of proof, which has three levels: 1) General (Article
132 of the Criminal Procedure Code of Ukraine); 2) Group, for preventive measures; 3) Special, for certain measures
to ensure criminal proceedings, including preventive measures. On the example of regulatory regulation of individual
investigative (search) actions, it is established that ensuring the proportionality of their application is conducted by
determining by the investigating judge the limits of restriction of rights and freedoms during such a procedural action
and preventing arbitrariness to a person. The most detailed proof of the legality of restricting rights in measures to
ensure criminal proceedings has specifics depending on the measure and the person to whom it is applied. The practical
importance of the work lies in the possibility of using the algorithms given in it when establishing elements of the local
subject of proof by investigating judges

Keywords: rule of law; proportionality; European Court of Human Rights; evidence; judicial control; investigative (search)
actions; measures to ensure criminal proceedings
Suggested Citation Article’s History: Received: 13.03.2024 Revised: 28.05.2024 Accepted: 26.06.2024

Hloviuk, ., Zavtur, V., Zinkovskyy, l., & Pavlyk, L. (2024). Substantiating the legality of human rights restrictions in Ukraine in
pre-trial investigation. Social & Legal Studios, 7(2), 130-139. doi: 10.32518/sals2.2024.130.

“Corresponding author

Copyright © The Author(s). This is an open access article distributed under the terms of the
— Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)


https://orcid.org/0000-0002-5685-3702
https://orcid.org/0000-0002-7171-2369
https://orcid.org/0000-0002-2867-3245
https://orcid.org/0000-0002-0568-8452

Introduction

In a state governed by the rule of law that respects legal
values and where the rule of law really exists, the limits of
its interference in people’s lives are determined by human
rights. In any state, there may be legitimate restrictions on
human rights due to the values of security and freedom, but
such restrictions must be conducted on the basis of a law
formulated in such a way that its content correlates with
the rule of law and legal certainty. There are other condi-
tions for legitimate restriction of human rights that must be
met. Of particular importance is the legality of restricting
human rights in criminal proceedings since this is the most
intrusive of all legal processes in the state, and the result of
this process is judicial criminal sanctions. An investigating
judge who has relevant powers regulated by the Criminal
Procedure Code of Ukraine (2012) (hereinafter referred to as
the CPC) to assess the legality of such restrictions in criminal
proceedings. This issue is currently relevant in both theoret-
ical and practical contexts. In the theoretical context, it is
important to form the concept of criminal procedural proof
of the legality of human rights restrictions. In the practical
context, the relevance is due to the fact that there are often
cases of improper establishment of circumstances that re-
strict human rights, leading to disproportionate restrictions
on such rights.

The most important theoretical and methodological is-
sues of restricting human rights in Ukraine are considered in
sources on the theory and philosophy of law, constitutional
law. In particular, the influence of the European Court of Hu-
man Rights (ECHR) practice on assessing the legality of hu-
man rights restrictions is examined. M. Blikhar et al. (2020)
considered the general axiological paradigm of the ECHR’s
activities, which also concerns the assessment of the legality
of interference with rights. The authors’ conclusions empha-
sise the values of the ECHR (including procedural ones) in
the aspect of defending rights. S. Romantsova et al. (2020)
investigated these issues in the aspect of preventive meas-
ures in the context of the practice of the ECHR. The authors
concluded that the practice of the ECHR is mandatory for the
prosecution side, which is authorised to initiate the applica-
tion of preventive measures. O. Kaplina and S. Fomin (2020)
investigated considering the practice of the ECHR in the as-
pect of restricting the right to peaceful possession of prop-
erty. They review the characteristics of means of restricting
the right to peaceful possession of property and, based on the
results of the study, formulated a model of the list of consec-
utive issues that the investigating judge should solve when
considering a request for the seizure of property. V. Rohal-
ska and I. Shapovalova (2020) reviewed the application of
the practice of the European Court of Human Rights by an
investigating judge, including the disclosure of the tree-com-
ponent test. The authors stressed its importance in determin-
ing the legal basis for the proportionality of the interference.

The issues of proving these measures in the activities of
the investigator are considered by I. Zinkovskyy (2019). The
author highlighted the shortcomings of the legal regulation
of such measures for all groups of these measures, includ-
ing those where the decision is made by the investigating
judge. Features of proof during the application of preventive
measures are examined by M. Kalinovska (2021). The author
highlights the specifics of the activities of an investigator,
Inquirer, prosecutor, and investigating judge, and highlights
the subject of proof and its characteristics. The issue of proof
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in the application of preventive measures in proceedings for
the use of compulsory medical measures was considered by
O. Tyshchenko and I. Titko (2020) drew attention to. The
authors note that it is inappropriate to classify the measures
provided for in Article 508 of the Criminal Procedure Code
of Ukraine CPC of Ukraine (2012) as preventive measures.

A separate block of research is devoted to the issues
of proving the legality of restrictions on rights and free-
doms during investigative (search) and secret investigative
(search) actions. Authors O. Kaplina et al. (2023) highlighted
the standards for ensuring the legality of secret activities in
criminal proceedings. Within the framework of this problem,
questions of the legality of interference in private communi-
cation (Teremetsky et al., 2021) and bank account monitor-
ing are also considered (Kantsir et al., 2021). The authors
focus their attention mainly on certain issues of regulatory
regulation of these aspects in Ukrainian national legislation
and relevant international standards in this area.

However, comprehensive proof of the restriction of hu-
man rights in criminal proceedings under modern legislation
in the systematic unity of those procedural actions, the deci-
sion on permission to conduct, which is made by the inves-
tigating judge, using a three-part test, was not conducted.
Thus, the purpose of the study is to highlight the features
of proving the restriction of human rights in Ukraine in a
pre-trial investigation based on the methodology for assess-
ing the legality of the restriction of human rights highlighted
by the ECHR.

Materials and methods
In the criminal procedure doctrine of Ukraine, there are no
systematic concepts of the specifics of proving human rights
restrictions in Ukraine in pre-trial investigations based on
the methodology for assessing the legality of human rights
restrictions identified by the ECHR. Accordingly, a set of
scientific approaches and methods was used to achieve the
purpose of the study. The fundamental approach of the study
is the anthropological methodological approach because the
focus of the study is on human rights and their limitations.
Through the prism of this approach, despite the fact that the
basis of human rights is dignity and freedom, the general
possibility, grounds and limits of restricting human rights
were considered. The axiological approach applied is based
on the interpretation of human rights as values and those
values for which human rights can be restricted: security (in
a broad sense) and ensuring the rights of other people. This
approach allowed developing an understanding the criteria
for the legality of interference with rights in pre-trial inves-
tigations, demonstrating the correctness and necessity of us-
ing the three-part test, and identifying its manifestations in
the text of the Criminal Procedure Code of Ukraine based
on the correlation of values. The hermeneutical approach
allowed identifying the implicit three-part test in the Crim-
inal Procedure Code of Ukraine. Consequently, norms that
indicate that this test should be considered, including the
need to assess the proportionality of human rights restric-
tions. The same approach allowed demonstrating the limits
of the legality of interference with rights when deciding on
the application of measures to ensure criminal proceedings.
Its application allowed interpreting the specific features of
the proportionality of the seizure of property due to the in-
trusive nature of the measure. The use of the historiographic
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method allowed examining the development of scientific ap-
proaches to the subject under study. The logical-legal meth-
od allowed arguing for algorithmising the use of a three-part
test in proof.

The levels of proof of the legality of human rights re-
strictions in the aspect of measures to ensure criminal pro-
ceedings were identified using the classification method:
1) General; 2) Group for preventive measures; 3) Special for
individual measures, including preventive measures. Using a
systematic method, the relationship between scientific ideas,
approaches, and legal norms related to issues of interference
with rights in pre-trial investigations was determined. The
same method allowed considering restrictions on rights in
criminal proceedings within the framework of a more gener-
al concept of restrictions on rights (interference with rights),
in particular, constitutional and conventional ones. It also
allowed considering evidence of restriction of rights in the
application of preventive measures within the more general
category of restrictive measures to ensure criminal proceed-
ings. Using this method, a logical relationship between the
elements of a three-part test and the local subject of proof
was demonstrated.

Methods of analysis and synthesis allowed interpret-
ing the norms of current legislation and judicial practice.
The content of the provision of legislation and judicial
practice was considered using the formal-legal method for
this purpose. All methods were applied in a relationship,
ensuring the formulated conclusions’ validity and correct-
ness. The normative basis of the study is the Constitution of
Ukraine (1996), Law of Ukraine No. 2939-VI (2011), Crim-
inal Procedure Code of Ukraine (2012) (CPC of Ukraine),
and empirical-systematised legal positions on the decisions
of the European Court of Human Rights..., 2015; 2019). The
study was conducted according to the following methodo-
logical scheme: 1) review of general issues of interference
with constitutional, conventional, and procedural rights in
the pre-trial investigation; 2) consideration of issues of in-
terference with rights in the context of measures to ensure
criminal proceedings; 3) analysis of the issue of interfer-
ence with rights in the context of conducting investigative
(search) actions.

Results and discussion
General provisions of the legality of interference with
rights in pre-trial investigation. The key provisions of
proving the validity of human rights restrictions in Ukraine
in pre-trial investigation are related to the disclosure of fun-
damental issues: rights that may be restricted in criminal
proceedings; regulatory conditions for their restriction of
various sources; proportionality of restrictions. Therewith,
when interpreting restrictions on human rights, it is neces-
sary to proceed from the definition of I. Dakhova (2018) of
the impossibility of a person to exercise a certain subjective
right in order to protect public values, which is necessary in
a democratic society. Notably, the element of setting limits
on the exercise of law is emphasised as a content component
of this category (Great Ukrainian legal encyclopedia, 2017)
and an element of balancing interests (Savchyn, 2018; Doro-
shenko, 2023). However, it is difficult to agree with the posi-
tion that the restriction of fundamental rights and freedoms
of a person is a detraction of possible patterns of behaviour
on the part of other persons (Strekalov, 2010) since, when
it comes to lawful restriction of rights, the subject of such

restriction, through appropriate rule-making activities, is the
state, and the legal capabilities of other persons to influence
other people’s behaviour are derived from state restriction.

Regarding human rights in criminal proceedings, a com-
plex system of rights that have different sources, although
they are the same in nature. This concerns the following
rights: constitutional, convention, and procedural (although
they overlap in certain aspects). Constitutional rights that
are directly exercised in criminal proceedings, according to
Article 64 of the Constitution of Ukraine (1996), may not be
restricted except in cases provided for by the Constitution.
Restrictions for some of them (according to the list of Arti-
cle 64 of the Constitution) are possible in a state of war or
emergency. However, the current legislation stipulates that
constitutional rights are restricted not only in such cases. In
particular, the CPC of Ukraine (2012) provides for restric-
tions on the free choice of a defender of their rights if the
number of defenders in court proceedings exceeds five and
in cases of defence — by appointment with the participation
of a defender from the system of free legal assistance, includ-
ing for conducting a separate procedural action. Therewith,
the European Court of Human Rights stressed that the right
to choose one’s own defender cannot be considered absolute,
and the provision of legal assistance in certain cases is limited
(Decision of the European Court of Human Rights..., 2015).

Article 64 of the Constitution of Ukraine (1996) does
not contain any grounds and conditions for general restric-
tions, despite the fact that the conditions for restrictions are
prescribed, for example, the right to secrecy of correspond-
ence, telephone conversations, telegraph, and other corre-
spondence, to the inviolability of the home, to freedom, and
personal inviolability. However, the doctrine highlights the
general principles of restriction of rights (Nazarov, 2009;
Great Ukrainian legal encyclopedia, 2017; Savchyn, 2018),
so that such restriction is not arbitrary. However, the gener-
al concept of restriction of constitutional human rights in the
Constitution of Ukraine is very lapidary, in contrast, for ex-
ample, to the Convention for the Protection of Human Rights
and Fundamental Freedoms and the practice of the ECHR,
within which a three-part test of the legality of restriction of
rights (interference in rights) is formed.

Conventional human rights in criminal proceedings are
set out in Articles 3, 5, 6, 8, 13 of the Convention for the Pro-
tection of Human Rights and Fundamental Freedoms (1950)
(hereinafter referred to as the Convention), Article 1 of the
Additional Protocol, Article 2 of Protocol No. 4, Articles 2, 4
of Protocol No. 7. Notably, the conditions of restriction are
set out only in Articles 5, 8, and Article 2 of Protocol No. 4,
Articles 2, 4 of Protocol No. 7. However, when it comes to
restricting certain components of the right to a fair trial, the
ECHR case law mentions restrictions on the right of access
to a court, the right to defence, early access to a defender,
and the right to survey witnesses (European Court of Human
Rights, 2023a). The ECHR interprets the rule of law through
the “living instrument” doctrine (Reminska, 2023), which
also affects the interpretation of the possibilities of interfer-
ence in rights.

The three-part test is most clearly manifested in the pro-
visions of Article 8 of the convention because it provides
for the implementation of interference in accordance with
the law, a legitimate goal, and the need for interference
in a democratic society. This test is used as a methodolog-
ical basis for assessing the legality of interference in law



in the legal system of Ukraine (Law of Ukraine No. 2939-
VI, 2011). Scientific research uses it as a methodological
basis for assessing the legality of human rights restrictions
(Savchyn, 2018; Dakhova, 2018). This is due to the fact that
the practice of the ECHR is aimed at humanising nation-
al criminal proceedings (Romantsova et al., 2020), and the
core of the ECHR philosophy is humanistic anthropological
values (Blikhar et al., 2020).

The CPC of Ukraine (2012), considering the publicly co-
ercive nature of criminal procedure activities, provides for
both the procedural rights of participants in criminal pro-
ceedings and their restrictions. Therewith, restrictions are
formulated as certain exceptions at the level of the principles
of criminal proceedings and, in more detail, in the regulation
of specific procedural actions. It should be recognised that
not all restrictions on procedural rights, which are simulta-
neously constitutional, are equally meaningfully formulated.
In particular, this concerns the right to freedom and personal
inviolability, which, according to Article 29 of the Constitu-
tion of Ukraine (1996), is allowed for the purpose of urgent
necessity to prevent or stop a crime. Therewith, Articles 207
and 208 of the CPC of Ukraine (2012) provide for a large num-
ber of grounds for detention that are broader than the consti-
tutional norm (Part 1 — paragraphs 3-4; Part 2 of Article 208).

The three-part test, which is well-known in the prac-
tice of the ECHR, is not directly fixed in the CPC of
Ukraine (2012). However, the analysis of the text of the CPC
of Ukraine (2012) allows asserting the implicitness of this
test. This interim conclusion follows, firstly, from the con-
solidation in the CPC of Ukraine (2012) of the principles of
the rule of law and legality and the regulation of restriction
of Rights (which indicates interference under the law if the
quality of the norms is such as to meet the requirements of
the “quality of the law”, also formulated in the practice of
the ECHR). Secondly, this is evidenced by the wording of
a legitimate goal in a number of norms, although without
such a name, for example, Part 2 of Article 14, Part 3 of Arti-
cle 15, Part 2 of Article 23, Part 2 of Article 27, Article 206-
1, Article 207, Article 208 of the CPC of Ukraine (2012).
Thirdly, there are also formulations that indicate the need
and the proportionality of interference in a democratic so-
ciety: Part 3 of Article 132, Part 2 of Article 246 of the CPC
of Ukraine (2012).

Researchers, in particular, V.V. Nazarov (2009) ex-
pressed approaches to the standards of permissible restric-
tion of human rights in criminal proceedings. The principles
of such restrictions include: legality; legitimacy; clarity, clar-
ity and certainty; goal-conditionality; correlation of goal and
result; exclusive and temporary nature. A more advanced
approach is to highlight standards (requirements) and signs
of restriction of individual rights. In particular, such require-
ments include: the legality of restriction without changing
the essence of the right; the existence of a legal procedure;
the legal mechanism for implementing the right and the
guarantee (Mirkovets, 2021). However, the latter standard
is more a standard for ensuring the rights rather than limit-
ing them. Such features have common features of measures
to ensure criminal proceedings (Poberezhnyk, 2017) (this is
important but does not reflect the standards of restriction of
rights) and a provision that is really a standard: application
in cases where it is otherwise impossible to achieve the goals
of criminal proceedings (Poberezhnyk, 2017). The most rel-
evant approach is to determine the legality of a restriction
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using the three-part test methodology (Tarasyuk, 2019). No-
tably, the following elements of this test are added in the
research: equality; judicial character; temporality and the
possibility of appeal (Muzychenko, 2016; 2018), the pres-
ence of a real possibility of causing harm to various interests.
Algorithmisation of the solution to the issue of human
rights restrictions in pre-trial investigations should be con-
ducted according to the methodology of a three-part test.
This question is solved by proof, which for this purpose is
understood both as proof-knowledge and as proof-justifica-
tion (Arkusha et al, 2021). In the first stage, it should be
discussed whether the interference is provided for by law.
Proof of this aspect is usually limited because the CPC of
Ukraine (2012) clearly provides for an exclusive list of proce-
dural actions that restrict human rights in criminal proceed-
ings. As for a resolution, ruling, or petition, they contain ref-
erences to the relevant articles of the CPC of Ukraine (2012).
In the second stage, a legitimate goal is determined. It varies
depending on the nature of the procedural action and may
consist in: ensuring the effectiveness of criminal proceed-
ings; ensuring the collection and verification of evidence;
ensuring the safety of a person’s life (in case of forced feed-
ing), etc. During the third stage, the need for a democratic
society is justified. This regards the possibility of achieving
a legitimate goal and the appropriateness of such a means of
achieving it. In criminal proceedings, this is proved in each
specific case, considering the specifics of the local subject of
proof and the procedural situation, for example: determin-
ing whether the bail is sufficient and its size to ensure the
proper behaviour of the suspect, whether it is necessary to
apply detention; in the case of bail, determining its size; in
the case of applying additional obligations provided for in
Article CPC of Ukraine (2012), determining which one.
Given that the concept of “necessity”, in particu-
lar, within the meaning of Article 8 of the Convention for
the Protection of Human Rights and Fundamental Free-
doms (1950), means conformity to a pressing public need
and proportionality to a legitimate purpose (European Court
of Human Rights, 2023b), the question of proportionality of
interference is decided in the same stage. The proportion-
ality requirement is most clearly reflected in Part 5 of Arti-
cle 132 and Article 178 of the CPC of Ukraine (2012), and
the algorithmisation of proof of proportionality is proposed
in the doctrine (Hloviuk, 2018). Moreover, the doctrine
rightly suggests that proportionality should be recognised as
the basis of criminal proceedings (Loskutov, 2023). Failure
to prove the previous element excludes the possibility of fur-
ther proof of the legality of the restriction. The last element
has the greatest discretion for law enforcement officers.
Thus, proof of the legality of a potential restriction of
human rights should be conducted precisely according to the
algorithm of the three-part test developed in the practice
of the ECHR. In this case, the following conditions should
be considered: 1) the movement of proof is conducted ac-
cording to the sequence of elements, the transition to the
next one without the previous one being proved is excluded;
2) the widest discretion is characteristic of the element of
necessity in a democratic society, including proportionality.
The legality of human rights restrictions should be enshrined
as the basis of criminal proceedings in the CPC of Ukraine.
This article, based on a three-part test, should set out the
criteria for the legality of the restriction, including the pro-
portionality of the restriction of human rights in a separate
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part. It is this article that law enforcement officers will refer
to as a general principle in case of doubts about the legality
of restricting the right.

Proof of the validity of restrictions on human rights
during investigative (search) actions. Conducting investi-
gative (search) actions in the vast majority of cases is asso-
ciated with restrictions on the fundamental rights and free-
doms of a person. Although they differ in the level of their
intrusiveness, the possibility of conducting them, in any
case, is ensured by the permissibility of applying coercion to
a person. That is why the legislator establishes in Part 2 of
Article 223 of the CPC of Ukraine (2012) a general rule, ac-
cording to which the grounds for conducting an investigative
(search) action are the availability of sufficient information
indicating the possibility of achieving its goal. Accordingly,
the legislator directs the subjects conducting a pre-trial in-
vestigation to make an initial decision on conducting an in-
vestigative (search) action based on the strict need for such
a procedural action. I. Voytovych (2023) rightly emphasises
the impossibility of strict formalisation in the law of the in-
formation that can serve as grounds for conducting investi-
gative (search) actions. That is why the legislator formulates
only approximate conditions for investigative situations in
which it is advisable to conduct them. Accordingly, although
the standard of “necessity” for conducting an investigative
(search) action is available in the legislation, its implemen-
tation is exclusively at the discretion of the subjects conduct-
ing a pre-trial investigation ex officio; it cannot be formalised
at the regulatory level.

An effective guarantee of ensuring the validity of human
rights restrictions is judicial control, which, in the context of
the institution of investigative (search) actions, provides for
the granting of permission by the investigating judge to con-
duct them by issuing a court decision in the form of a ruling.
According to the provisions of the CPC of Ukraine (2012),
the preliminary permission of the investigating judge is a
necessary condition for conducting a number of the most
intrusive investigative (search) actions. By the decision of
the investigating judge, the vast majority of implicit investi-
gative (search) actions are also conducted.

The doctrine expresses different opinions about the
criteria for assigning to the competence of an investigating
judge the authority to grant permission to conduct a par-
ticular investigative (search) action. The Ukrainian criminal
procedure legislation is also quite dynamic in this regard be-
cause this list has been both expanded and narrowed. How-
ever, the indisputable idea of judicial control in this segment
of Criminal Procedural relations is the level of intrusiveness
of a particular investigative (search) action. In other words,
judicial control applies to those investigative (search) ac-
tions that most substantially restrict the rights and freedoms
of persons during a pre-trial investigation. V. Nastyuk et
al. (2020) believe that judicial control during investigative
(search) actions is a safeguard against incompetence, bad
faith, and bias of professional participants in criminal pro-
ceedings. It is worth agreeing with the author, however, the
key advantage of this criminal procedural guarantee is the
arbitrariness of resolving such petitions, in which the burden
of proving the exceptional need for investigative (search) ac-
tions is assigned to the prosecution. The task of the investi-
gating judge as an impartial subject when making a decision
on granting permission to conduct an investigative (search)
action is to determine the limits of restriction of rights and

freedoms during such a procedural action and prevent arbi-
trariness to the person. These boundaries may have different
expressions depending on the specific investigative (search)
action being considered. In the case of a search, such restric-
tions may consist in determining the place of its conduct
and the list of things that it is aimed at finding. However,
if the investigating judge decides to apply for permission to
obtain biological samples for examination, they will consist
in determining specific samples and the expert examination
that is planned to be conducted. In fact, in this context, the
proportionality of restrictions on rights and freedoms when
granting permission to conduct investigative (search) ac-
tions is manifested.

The assessment of the proportionality of the restriction
of rights and freedoms in the context of granting an inves-
tigating judge permission to conduct investigative (search)
actions is mainly of a promising nature because it consists
in determining the potential need for such procedural ac-
tions. However, in some cases, it is also retrospective in
nature. Such a case, in particular, occurs when the inves-
tigating judge considers a request for a search, which was
initiated in urgent cases: Part 3 of Article 233 of the CPC
of Ukraine (2012). In such a case, the investigating judge
will have to make a retrospective assessment of the existence
of grounds for entering the person’s home or other proper-
ty without the decision of the investigating judge. A simi-
lar situation develops when an investigating judge decides
to grant permission to conduct certain secret investigative
(search) actions that were initiated in urgent cases defined
in Article 250 of the CPC of Ukraine (2012).

The range of circumstances to be established by the in-
vestigating judge when deciding requests for investigative
(search) actions is differentiated depending on their specific
type. Unlike measures to ensure criminal proceedings, the
CPC of Ukraine (2012) does not establish circumstances that
are universal for all investigative (search) actions but only
establishes the above-mentioned general provision that the
grounds for conducting an investigative (search) action are
the availability of sufficient information indicating the possi-
bility of achieving its goal (Part 2 of Article 223).

The presence of a specific list of circumstances that must
be considered by the investigating judge when considering
the application is legally defined for the search. Such cir-
cumstances, based on the systematic interpretation of Ar-
ticles 234-235 of the CPC of Ukraine, are: 1) circumstances
that indicate that a criminal offence has been committed;
2) things and documents to be found may be evidence in
criminal proceedings and are important for establishing its
real circumstances; 3) things and documents to be found
may actually be in a certain residence or other possession of
a person; 4) a search in this particular situation is the most
effective, appropriate, and proportional measure (Criminal
Procedural Code of Ukraine, 2012).

Special attention in the context of ensuring proportion-
al restriction of rights and freedoms during a search should
be paid to the latter circumstance. The fact is that the CPC
of Ukraine establishes other, alternative, and less intrusive
ways to achieve certain search goals. For example, the in-
strument of a criminal offence or property that was obtained
as a result of its commission can also be obtained by request-
ing it in accordance with Article 93 of the CPC of Ukraine
and applying temporary access to things and documents
(Criminal Procedural Code of Ukraine, 2012). According to



V. Mohyla (2021), establishing this circumstance is possible
if a reasonable suspicion of committing a criminal offence is
identified, which justifies the adoption of such a strict meas-
ure and the inability to obtain information by other means.
Accordingly, the restriction of a person’s right to privacy
and the conduct of a search in their home or other posses-
sion would be lawful and proportionate in two cases: (1) if
the prosecution had taken other, less intrusive measures to
achieve the purpose of the search but they had proved inef-
fective; (2) if the application of less intrusive measures was
evidently inappropriate in certain circumstances or would
damage the achievement of the purpose of the search.

In some cases, criminal procedure legislation establish-
es the obligation of judicial control only in cases where a
person does not voluntarily consent to certain investigative
(search) actions in relation to them or their property. In
particular, the absence of voluntary consent is a key condi-
tion for granting an investigating judge permission to con-
duct such investigative (search) actions as an investigative
experiment in a person’s home or other possession (Part 5
of Article 240), involving a person to conduct a medical or
psychiatric examination (Part 3 of Article 242), obtaining
biological samples for examination (part 3 of Article 245)
(Criminal Procedural Code of Ukraine, 2012).

When considering such petitions, the investigating judge
should make sure that the person’s will to conduct an in-
vestigative (search) action has been established. Only in the
absence of such consent may the investigating judge decide
whether to grant permission to conduct such investigative
(search) actions, concluding that the interest in conducting a
full and rapid pre-trial investigation prevails over the private
interest of a person, which consists in the inviolability of
their rights and freedoms. This model of restriction of rights
and freedoms is based on the idea of the primacy of persua-
sion as a method of regulating criminal procedural relations.

Thus, for example, regarding forced biological sam-
pling, Part 3 of Article 245 of the CPC of Ukraine (2012) is
a reference and provides for the consideration of relevant
applications in accordance with the procedure provided for
temporary access to things and documents. Although these
provisions of the Criminal Procedure Code of Ukraine (2012)
can be considered related in terms of implementing the func-
tion of judicial control, the essence of these procedural ac-
tions is quite different. Accordingly, the circumstances to
be established when examining applications for temporary
access to things and documents are not entirely relevant in
the context of granting permission to forcibly take biological
samples for examination. When considering and resolving
the latter, circumstances such as the absence of a person’s
voluntary consent to the collection of biological samples, the
list of biological samples to be forcibly selected, the type of
expert research that is planned to be conducted, and the im-
portance of the circumstances to be established in the course
of such research for criminal proceedings are important.

The criminal procedure legislation does not specify the
list of substances covered by the concept of biological sam-
ples. V. Rohalska et al. (2021), analysing related legislation
in this aspect, concluded that biological samples should be
considered all samples related to human life as a biological
being and all samples of biological origin in their classical
sense (saliva, blood, semen, sweat, hair, nails, etc.).

The most intrusive type of investigative (search) actions
are implicit investigative (search) actions that are conducted

L. Hloviuk et al.

in conditions of secrecy when information about the fact
and methods of their conduct is not subject to disclosure.
The secret restriction of rights and freedoms in the course
of conducting implicit (investigative) search actions requires
a greater range of guarantees for their protection at the
legislative level. From the provisions of Article 246 of the
CPC of Ukraine (2012), two key conditions for the legality
of conducting secret investigative (search) actions follow:
conducting in cases where information about a criminal of-
fence and the person who committed it cannot be obtained
in any other way; the condition for the severity of a criminal
offence in respect of which criminal proceedings are being
conducted (the law establishes only certain exceptions to
this rule). Actually, these two conditions must necessarily
be established by the investigating judge when considering
a request to conduct secret investigative (search) actions of
any kind. They generally satisfy the standard of the excep-
tional need to restrict the right to privacy in a democratic
society, formed in the case-law of the ECHR.

O. Kaplina et al. (2023), based on the analysis of the case-
law of the ECHR, determine the following conditions for the
legality of conducting secret investigative (search) actions:
1) predictability; 2) availability of guarantees against abuse;
3) verifiability; 4) exceptional necessity; 5) proportionality
of interference and its expediency; 6) inadmissibility of in-
terference in communication of certain subjects. In general,
it can be argued that these conditions are reflected at the
regulatory level in the CPC of Ukraine (2012). Consequent-
ly, circumstances indicating the need for secret investigative
(search) actions should exist when the relevant issue is initi-
ated before the investigating judge. In this regard, the ECHR
developed the doctrine of prohibiting retrospective justifica-
tion, formed in the case “Liblik and Others v. Estonia” (De-
cision of the European Court of Human Rights..., 2019). Its
essence lies in the critical attitude to the prosecution’s efforts
to prove the legality of conducting secret events at the late
stages of criminal proceedings when the evidence quite nat-
urally becomes much larger.

The most effective mechanism for ensuring the validity
of restrictions on rights and freedoms during investigative
(search) actions is judicial control. According to the regu-
latory model established in the CPC of Ukraine (2012), it
applies to those investigative (search) actions that most sub-
stantially restrict the rights and freedoms of persons during
pre-trial investigation. The main task of judicial control dur-
ing investigative (search) actions is to determine the limits
of restriction of rights and freedoms during such a proce-
dural action and prevent arbitrariness to a person. The main
advantage is the arbitral method of resolving such petitions,
in which the burden of proving the exceptional need for in-
vestigative (search) actions is assigned to the prosecution.
Such a mechanism for exercising judicial control over the
conduct of investigative (search) actions allows ensuring
proportional restriction of rights and freedoms on the part
of an impartial subject.

Legality of human rights restrictions and measures
to ensure criminal proceedings. The Criminal Procedure
Code of Ukraine (2012) pays quite a lot of attention to estab-
lishing the range of circumstances that must be proved for
such a restriction. This is done at several levels: 1) general
(Article 132); 2) Group for preventive measures; 3) special
for individual measures, including individual preventive
measures. The general level of proof applicable as the basis
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for all measures to ensure criminal proceedings is related to
the establishment of the circumstances specified in Part 3 of
Article 132. Its wording indicates the need to prove, first-
ly, a legitimate goal (although it is formulated not in these
provisions but in the very definition of measures to ensure
criminal proceedings). More specifically, the legitimate goal
is spelt out in Article 177 of the CPC of Ukraine (2012) for
preventive measures. In the absence of reasonable suspicion,
it does not appear that the interference is prescribed by law
because the law provides for such interference to ensure the
effectiveness of criminal proceedings. Such proceedings are
initiated only if there are circumstances that may indicate
the commission of a criminal offence, and there must be suf-
ficient grounds for such notification to report the suspicion.
As for necessity in a democratic society and proportionality,
they are evidenced by paragraphs 2 and 3 of Part 3 of Arti-
cle 132 of the CPC of Ukraine (2012), considering the deter-
mination of the degree of restriction of rights by the needs
of pre-trial investigation and the possibility of achieving the
effectiveness of criminal proceedings.

These elements of the three-part test are objectified
in the local proof subject. According to M.O. Kalinovs-
ka (2021), it should also be understood in terms of the cir-
cumstances of the inner conviction about the need to apply
the measure. This study does not agree with this because
such an understanding concerns the individual psycholog-
ical activities of law enforcement officers, which cannot be
regulated by law. Even more specifically, the elements of
the three-part test are spelt out in Article 176 of the CPC
of Ukraine (2012) regarding preventive measures because it
clarifies the impossibility of preventing risk or risks by other
measures. This reflects the balancing of interests in criminal
proceedings. I. Bespalko (2020) writes precisely in the con-
text of preventive measures about the specifics of the restric-
tion’s ownership, necessity, and reasonableness (the ratio of
the restriction of rights to the one that will take place when
a person is brought to justice. However, 1. Hloviuk (2018)
considers that reasonableness is manifested in the fact that
the investigating judge should assess the appropriateness of
more lenient preventive measures and consider the circum-
stances provided for in paragraphs 2-11 of Article 178 of
the CPC of Ukraine (2012). The second position should be
agreed upon with only one clarification: not only the use of
milder preventive measures but also the need for any coer-
cive measure, in general, should be considered.

At a special level of evidence, the provisions of the
CPC of Ukraine (2012) regarding certain measures to en-
sure criminal proceedings should be reviewed. In particular,
the legitimate purpose is detailed for temporary restriction
of the use of a special right in Part 1 of Article 148; for
removal from office in Article 157; for temporary access
to things and documents in Article 163, seizure of prop-
erty in Article 170. Notably, under the Article of CPC of
Ukraine (2012), which is used in proceedings for the use
of compulsory medical measures, the legitimate purpose of
these measures differs from the legitimate goal under Arti-
cle 177 of CPC of Ukraine (2012), which O.I. Tyshchenko
and L.A. Titko (2020) drew attention to.

Regarding the assessment by the investigating judge
of the proportionality of restrictions on the right to work
and non-interference in private life, it can be concluded
from the provisions on the consideration by the investigat-
ing judge of the consequences of temporary restrictions in

the use of special rights, the consequences of removal from
office for other persons, and the justification for the need
to seize things and originals or copies of documents. Algo-
rithmisation is proposed to assess the legality of restrict-
ing the inviolability of property rights during the seizure
of property, which is based on a three-part test, to resolve
the issue of property seizure (Kaplina & Fomin, 2020). As
for proportionality, it is indicated in the norms regarding
the consideration by the investigating judge of the reason-
ableness and proportionality of the restriction of the right
(Article 173) (Criminal Procedural Code of Ukraine, 2012).
Such detailing is precisely for the seizure of property due to
its intrusive nature, namely, the possibility of restricting or
even depriving a person of the opportunity to exercise the
rights of the owner.

Conclusions

The study considers the features of proving the restriction
of human rights in Ukraine in a pre-trial investigation based
on the methodology for assessing the legality of the restric-
tion of human rights, highlighted by the ECHR. In particular,
general issues of interference with constitutional, conven-
tional and procedural rights in the pre-trial investigation;
interference with rights in the context of measures to ensure
criminal proceedings, interference with rights in the context
of conducting investigative (search) actions are disclosed.
Arguments are given that the three-part test is implicitly
fixed in the CPC of Ukraine, because: the existence of the
principles of the rule of law and legality with a call to the
practice of the ECHR indicates interference under the law;
the provisions of the CPC of Ukraine provide for legitimate
goals of restriction of rights, although they are not called
that; the wording regarding the assessment of opportunities
to achieve the goal by other, less intrusive means, indicates
an element of necessity in a democratic society and the pro-
portionality of interference.

It is indicated that the CPC of Ukraine considers the ele-
ments of the three-part test and measures to ensure criminal
proceedings. Its elements in the activities of an investigating
judge should be considered at three levels: General; Group;
Special. The final assessment of proportionality is provided
by the investigating judge, which is reflected in some provi-
sions of the Criminal Procedure Code of Ukraine. Objectifi-
cation of the elements of the three-part test is conducted in
the circle of circumstances that must be established to make
a decision on the application to the investigating judge. For
a more complete consideration of proportionality for the ap-
plication of preventive measures, it should be interpreted
more broadly than it is written in Article 176 of the Criminal
Procedure Code of Ukraine, and it should be assessed wheth-
er the effectiveness of proceedings is possible in the context
of behaviour without any preventive measure The assess-
ment of the proportionality of the restriction of rights and
freedoms in the context of granting an investigating judge
permission to conduct investigative (search) actions can be
both prospective and retrospective, depending on whether it
is a question of allowing them to be conducted, or whether it
is a question of authorising an investigative (search) action
that has already been immediately initiated.

The Criminal Procedure Code of Ukraine does not es-
tablish the range of circumstances that should be consid-
ered when granting permission to conduct all investigative
(search) actions. Thus, the range of circumstances to be



established by the investigating judge when deciding re-
quests for investigative (search) actions is differentiated de-
pending on their specific type. A property search is one of the
most intrusive investigative (search) actions provided for by
the Criminal Procedure Code of Ukraine. Ensuring propor-
tionate restriction of rights and freedoms during the conduct
of a search requires the establishment by the investigating
judge of circumstances indicating that: other, less intrusive
measures were taken by the prosecution party to achieve the
purpose of the search but were ineffective; the use of less
intrusive measures is evidently inappropriate in certain cir-
cumstances or will damage the achievement of the purpose
of the search. When considering and resolving requests for
compulsory selection of biological samples for examination,
such circumstances as: the absence of a person’s voluntary
consent to the collection of biological samples; the list of
biological samples to be forcibly collected; the type of expert
examination that is planned to be conducted and the impor-
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puts forward two key conditions for the legality of conduct-
ing implicit investigative (search) actions: conducting in
cases where information about a criminal offence and the
person who committed it cannot be obtained in any other
way; conducting exclusively in criminal proceedings for se-
rious or especially serious crimes. They must necessarily be
established by the investigating judge when considering a
request to conduct secret investigative (search) actions of
any kind. These provisions reflect the standard of the excep-
tional need to restrict the right to privacy in a democratic
society, formed in the case-law of the ECHR.

Further areas of research may include an analysis of the
effectiveness of investigative judges’ activities regarding the
inadmissibility of prospective illegal restrictions on human
rights, which is possible on the basis of an analysis of statis-
tics and a content survey.

Acknowledgements

tance of the circumstances to be established in the course of  None.
such investigation for criminal proceedings are important.
Secret investigative (search) actions are the most intru- Conflict of interest
sive type of investigative (search) actions. CPC of Ukraine = None.
References

[1]1 Arkusha, L.I, Alenin, Y.P., Voloshin, V.K., Gurtieva, L.M., Lukashkina, T.V., Murzanovskaya, A.V, Torbas, O.0.,

& Shylin, D.V. (2021). Evidence in modern criminal proceedings: Training — method. manual.

doi: 10.32837/11300.16149.

Odesa: Pheonix.

[2] Bespalko, I.L. (2020). The exercise of proportionality within the application of measures to ensure criminal proceedings. Actual
Problems of National Jurisprudence, 2, 119-124. doi: 10.15421/392057.

[3]1 Blikhar, M., Dufeniuk, O., & Blikhar, V. (2020). The philosophy of the European Court of Human Rights: Axiological paradigm.
Beytulhikme - An International Journal of Philosophy, 10(2), 355-371. doi: 10.18491/beytulhikme.1559.

[4] Constitution of Ukraine. June).

%D0%B2%D1%80#Text.

(1996,

Retrieved from https:

zakon.rada.gov.ua/laws/show/254%D0%BA/96-

[5] Convention for the Protection of Human Rights and Fundamental Freedoms. (1950, November). Retrieved from https://www.
echr.coe.int/documents/d/echr/convention ENG.

[6] Criminal Procedure Code of Ukraine. (2012, November). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17 #Text.

[7]1 Dakhova, I.I. (2018). Limitation of the implementation of human rights and freedoms: Constitutional regulation and practice
of the European Court of Human Rights. Law forum, 4, 17-25. doi: 10.5281/zenodo.1467599.

[8] Decision of the European court of Human rights in the Case No. 173/15 “Liblik and Others v. Estonia”. (2019, May). Retrieved
from https://hudoc.echr.coe.int/rus?i=001-193251.

[9] Decision of the European court of Human rights in the Cases Nos. 30582/04 and 32152/04 “Karpyuk and Others v.
Ukraine”. (2015, November). Retrieved from https://hudoc.echr.coe.int/ukr%23%7b%22itemid%22:%5b%22001-
157510%22%5d%7d?i=001-157510.

[10] Doroshenko, E.R. (2023). Constitutional principles of restriction of human and civil
Taras Shevchenko National University of Kyiv, Kyiv, Ukraine).

[11] European Court of Human Rights. (2023a). Guide on article 6 of the European Convention on Human Rights Right. Brussels:
Council of Europe.

[12] European Court of Human Rights. (2023b). Guide on article 8 of the European Convention on Human Rights Right. Brussels:
Council of Europe.

[13] Great Ukrainian legal encyclopedia. (2017). Retrieved from https://ev.vue.gov.ua/wp-content/uploads/2018/02/Law full.pdf.

[14] Hloviuk, L.V. (2018). Proportionality and mechanism of criminal procedural regulation: Theory and practice. In Criminal
Procedural Code of 2012: Ideology and practice of law enforcement (pp. 12-39). Odesa: Odesa Law Academy.

[15] Kalinovska, M.O. (2021). The peculiarities of criminal procedural proving during application of preventive measures at the stage of
pre-trial investigation. (PhD thesis, Lviv State University of Internal Affairs, Lviv, Ukraine).

[16] Kantsir, V., Kozmuk, N., Soroka, S., Marko, S., Riashko, O., & Kantsir, I. (2021). Procedural participation of banks in covert
investigative (search) action “bank accounts monitoring”. Financial and Credit Activities: Problems of Theory and Practice, 4(39),
21-28.

[17] Kaplina, O., & Fomin, S. (2020). Proportionality of interference with the right to peaceful enjoyment of property during the
seizure of property in criminal proceedings in Ukraine. Access to Justice in Eastern Europe, 4(8), 246-264. doi: 10.33327/AJEE-
18-3.4-a000038.

[18] Kaplina, O., Tumanyants, A., & Krytska, I. (2023). Standards for ensuring the legality of covert activities in criminal proceedings
through the prism of European Court of Human Rights. Revista Juridica Portucalense, 34, 217-236. doi: 10.34625/issn.2183-
2705(34)2023.ic-11.

ights and freedoms in Ukraine. (PhD thesis,

137


https://doi.org/10.32837/11300.16149%20
https://doi.org/10.15421/392057
https://dspace.lvduvs.edu.ua/bitstream/1234567890/3567/1/%d0%94%d1%83%d1%84%d0%b5%d0%bd%d1%8e%d0%ba%20%d0%a1%d1%82%d0%b0%d1%82%d1%82%d1%8f%20-%20%d1%82%d1%83%d1%80%d0%ba%d0%b8%202020.pdf
https://www.echr.coe.int/documents/d/echr/convention_ENG
https://www.echr.coe.int/documents/d/echr/convention_ENG
https://zakon.rada.gov.ua/laws/show/4651-17%23Text
doi: 10.5281/zenodo.1467599
https://hudoc.echr.coe.int/rus?i=001-193251
https://hudoc.echr.coe.int/ukr%23%7b%22itemid%22:%5b%22001-157510%22%5d%7d?i=001-157510
https://hudoc.echr.coe.int/ukr%23%7b%22itemid%22:%5b%22001-157510%22%5d%7d?i=001-157510
https://ir.library.knu.ua/server/api/core/bitstreams/a43bcbc8-98a0-45e9-9711-d20f44619aea/content
https://ks.echr.coe.int/documents/d/echr-ks/guide_art_6_criminal_eng
https://ks.echr.coe.int/documents/d/echr-ks/guide_art_8_eng%20P
https://ev.vue.gov.ua/wp-content/uploads/2018/02/Law_full.pdf
https://dspace.lvduvs.edu.ua/bitstream/1234567890/3225/1/%D0%93%D0%BB%D0%BE%D0%B2%D1%8E%D0%BA%20%D0%BF%D1%80%D0%BE%D0%BF%D0%BE%D1%80%D1%86%D1%96%D0%B9%D0%BD%D1%96%D1%81%D1%82%D1%8C.pdf
https://dspace.lvduvs.edu.ua/bitstream/1234567890/3738/1/kalinovska_d.pdf
https://dspace.lvduvs.edu.ua/bitstream/1234567890/3738/1/kalinovska_d.pdf
https://ajee-journal.com/upload/attaches/att_1606845911.pdf
https://ajee-journal.com/upload/attaches/att_1606845911.pdf
https://doi.org/10.34625/issn.2183-2705(34)2023.ic-11
https://doi.org/10.34625/issn.2183-2705(34)2023.ic-11

138

Substantiating the legality of human rights restrictions...

[19] Law of Ukraine No. 2939-VI “About Access to Public Information”. (2011, January). Retrieved from https://zakon.rada.gov.
ua/laws/show/2939-17#Text.

[20] Loskutov, T.O. (2023). Legal regulation of the principle of proportionality in criminal proceedings under martial law. Analytical
and Comparative Jurisprudence, 1, 524-529. doi: 10.24144/2788-6018.2023.01.91.

[21] Mirkovets, V. (2021). Ensuring the right to liberty and security of person in the application of criminal proceedings. (PhD thesis,
National Academy of Internal Affairs, Kyiv, Ukraine).

[22] Mohyla, V.S. (2021). Investigator’s and investigative judge’s powers during submission, consideration and disposition of motions to

conduct investigative (search) actions. (PhD thesis, Odesa State University of Internal Affairs, Odesa Ukraine).

[23] Muzychenko, O.V. (2016). [mplementation of constitutional principle of inviolabili
(PhD thesis, Dnipropetrovsk State University of Internal Affairs, Dnipro, Ukraine).

[24] Muzychenko, T. (2018). Appeal of decisions of the investigating judge on the lawfulness of limitations of ownership rights of persons
in pre-trial investigation. (PhD thesis, Taras Shevchenko National University of Kyiv, Kyiv, Ukraine).

[25] Nastyuk, V., Mikhailov, O., Izbash, E., & Kondratenko, V. (2020). Judicial control over investigative (search) actions that
require prior permission. Amazonia Investiga, 9(28), 151-158. doi: 10.34069/A1/2020.28.04.18.

[26] Nazarov, V.V. (2009). Restriction of constitutional rights of the person in criminal procedure. (Doctoral dissertation, Dnipropetrovs’k
State University of Internal Affairs, Dnipropetrovs’k, Ukraine).

[27] Poberezhnyk, A. (2017). Guarantees of ensuring the rights to liberty and security of person in criminal proceedings. (PhD thesis,
Taras Shevchenko National University of Kyiv, Kyiv, Ukraine).

[28] Reminska, Yu. (2023). The jurisprudence of the European Court of Human Rights as an instrument to counter the rule of law
backsliding national legal systems (Some doctrinal reflections). Estudios De Deusto, 71(2), 167-88. doi: 10.18543/ed.2931.

[29] Rohalska, V., Bronevytska, O., Boreiko, H., Shapovalova, 1., & Serkevych, I. (2021). Taking of biological samples for expertise
under the legislation of Ukraine and its conformity with EU standards. Journal of the National Academy of Legal Sciences of
Ukraine, 3(28), 290-300. doi: 10.37635/jnalsu.28(3).2021.290-300.

[30] Romantsova, S., Zinkovskyy, L., Komisarchuk, R., Balatska, O., & Strelbitska, L. (2020). Jurisprudence of the European Court of
Human Rights in the choice of precautionary measures in criminal proceedings: Legal realities and perspectives. Political Issues,
38(67), 443-458. doi: 10.46398/cuestpol.382¢.34.

[31] Savchyn, M. (2018). Modern trends of constitutionalism in the context of globalization and legal pluralism. Uzhhorod: RIK-U
Publishers.

[32] Shapovalova, L., & Rohalska, V. (2020). Application of the practice of the European Court of Human Rights by the investigating judge
of the local general court during judicial control. Odesa: Helvetica.

[33] Strekalov, A.E. (2010). Restrictions of fundamental rights and freedoms of the person and the citizen as institute of a constitutional
law of Ukraine. (PhD, Kharkiv National University of Internal Affairs, Kharkiv, Ukraine).

[34] Tarasyuk, S.M. (2019). Constitutional rights as a tool to protect a person during investigative (search) actions in his home. Law
and Society, 5(2), 154-161. doi: 10.32842/2078-3736-2019-5-2-25.

[35] Teremetskyi, V., Tataryn, L., Kovalenko, V., Yakovenko, M., Udovenko, Zh., & Salmanov, O. (2021). Phenomenon of interference
with private communication as the category of theory and practice of criminal proceedings. Journal of Legal, Ethical and
Regulatory Issues, 24(1), 1-10.

[36] Tyshchenko, O.1., & Titko, I.A. (2020). Features of application of precautionary measures for persons suffering from mental
disorders: National dimension. Journal of the National Academy of Legal Sciences of Ukraine, 21(1), 147-161. doi: 10.37635/
jnalsu.27(1).2020.147-161.

[37] Voytovych, L.S. (2023). The grounds for conducting of investigative (search) actions in criminal proceedings. (PhD thesis, Lviv State
University of Internal Affairs, Lviv, Ukraine).

[38] Zinkovskyy, I.P. (2019). Investigator’s powers in the course of imposition, change, or revoking of measures to ensure criminal
proceedings. (PhD thesis, Odesa Law Academy, Odesa, Ukraine).



https://doi.org/10.24144/2788-6018.2023.01.91
https://elar.naiau.kiev.ua/server/api/core/bitstreams/4a347ca2-4f5a-4ba8-a7b9-1bc44e6d0061/content
https://oduvs.edu.ua/wp-content/uploads/2021/12/%D0%94%D0%B8%D1%81%D0%B5%D1%80%D1%82%D0%B0%D1%86%D1%96%D1%8F-%D0%9C%D0%BE%D0%B3%D0%B8%D0%BB%D0%B8-%D0%92.%D0%A1..pdf
https://oduvs.edu.ua/wp-content/uploads/2021/12/%D0%94%D0%B8%D1%81%D0%B5%D1%80%D1%82%D0%B0%D1%86%D1%96%D1%8F-%D0%9C%D0%BE%D0%B3%D0%B8%D0%BB%D0%B8-%D0%92.%D0%A1..pdf
https://dduvs.in.ua/wp-content/uploads/files/Structure/science/rada/auto/11/4.pdf
https://scholar.google.com.ua/citations?view_op=view_citation&hl=ru&user=SGI9ReUAAAAJ&citation_for_view=SGI9ReUAAAAJ:hC7cP41nSMkC
https://scholar.google.com.ua/citations?view_op=view_citation&hl=ru&user=SGI9ReUAAAAJ&citation_for_view=SGI9ReUAAAAJ:hC7cP41nSMkC
https://amazoniainvestiga.info/index.php/amazonia/article/view/1299
https://ek.nlu.edu.ua/cgi-bin/irbis64r_01/cgiirbis_64.exe?C21COM=S&I21DBN=IBIS&P21DBN=IBIS&S21FMT=briefwebr&S21ALL=%28%3C.%3EA%3D%D0%9D%D0%B0%D0%B7%D0%B0%D1%80%D0%BE%D0%B2,%20%D0%92.%20%D0%92.$%3C.%3E%29&Z21ID=&S21SRW=TIPVID&S21SRD=&S21STN=1&S21REF=10&S21CNR=20&FT_REQUEST=&FT_PREFIX=
https://ir.library.knu.ua/server/api/core/bitstreams/1ca0e2b9-d52e-4fde-a70f-b382db59b9f1/content
https://revista-estudios.revistas.deusto.es/article/view/2931
http://visnyk.kh.ua/uk/article/vidbir-biologichnikh-zrazkiv-dlya-ekspertizi-vidpovidno-do-zakonodavstva-ukrayini-ta-yogo-vidpovidnist-standartam-yes
https://produccioncientificaluz.org/index.php/cuestiones/article/view/34712/36621
https://www.researchgate.net/publication/341804971_Mykhailo_Savchyn_Modern_constitutionalism_tendencies_in_the_context_of_globalization_and_legal_pluralism_Uzhgorod_RIK-U_Publishers_2018_415_pp
https://er.dduvs.in.ua/bitstream/123456789/6687/1/%d0%a8%d0%b0%d0%bf%d0%be%d0%b2%d0%b0%d0%bb%d0%be%d0%b2%d0%b0%20%d0%86.%d0%a1.%2c%20%d0%a0%d0%be%d0%b3%d0%b0%d0%bb%d1%8c%d1%81%d1%8c%d0%ba%d0%b0%20%d0%92.%d0%92.pdf
https://er.dduvs.in.ua/bitstream/123456789/6687/1/%d0%a8%d0%b0%d0%bf%d0%be%d0%b2%d0%b0%d0%bb%d0%be%d0%b2%d0%b0%20%d0%86.%d0%a1.%2c%20%d0%a0%d0%be%d0%b3%d0%b0%d0%bb%d1%8c%d1%81%d1%8c%d0%ba%d0%b0%20%d0%92.%d0%92.pdf
https://doi.org/10.32842/2078-3736-2019-5-2-25
https://dspace.lvduvs.edu.ua/bitstream/1234567890/4115/1/%d0%a1%d0%ba%d0%be%d0%bf%d1%83%d1%81%20%d0%a1%d0%b5%d1%80%d0%bf%d0%b5%d0%bd%d1%8c%202021.pdf
https://dspace.lvduvs.edu.ua/bitstream/1234567890/4115/1/%d0%a1%d0%ba%d0%be%d0%bf%d1%83%d1%81%20%d0%a1%d0%b5%d1%80%d0%bf%d0%b5%d0%bd%d1%8c%202021.pdf
http://visnyk.kh.ua/en/article/osoblivosti-zastosuvannya-zapobizhnikh-zakhodiv-shchodo-osib-yaki-strazhdayut-na-psikhichni-rozladi-natsionalny-vimir
http://visnyk.kh.ua/en/article/osoblivosti-zastosuvannya-zapobizhnikh-zakhodiv-shchodo-osib-yaki-strazhdayut-na-psikhichni-rozladi-natsionalny-vimir
https://www.lvduvs.edu.ua/documents_pdf/nauka/dorobok_zdobuvachiv/votovich_d.pdf
https://dspace.onua.edu.ua/server/api/core/bitstreams/2d46f15a-10f3-43a6-897d-62057e798233/content
https://dspace.onua.edu.ua/server/api/core/bitstreams/2d46f15a-10f3-43a6-897d-62057e798233/content

L. Hloviuk et al.

AoKa3yBaHHA NpaBOMipHOCTi 0O6Me)XeHHA npaB AOAUHM
B YKpaiHi y AOCYyAOBOMY PO3CAIAyBaHHI

Ipuna Noslok

AOKTOP FOPUAMYHKUX HayK, Mpodecop

AbBIBCbKMI AepPXaBHUIM YHIBEPCUTET BHYTPILLHIX cnpaB
79000, ByA. Topopoubka, 26, M. \bBIiB, YKpaiHa
https://orcid.org/0000-0002-5685-3702

BikTop 3aBTyp

KaHAMAAT OPUAMYHKX HAYK, AOLIEHT

HauioHanbHMI yHiBepcHTET «OAEChbKa FOPUAMUHA aKapeMis»
65000, ®oHTaHcbKa popora, 23, M. Oaeca, YkpaiHa
https://orcid.org/0000-0002-7171-2369

Irop 3iHbKOBCbLKMUI

AoKTOp dinocodii B ranysi npasa, apBoKaT
ApBokaTcbke 06’eaHaHHA «Dopcanm

01033, ByA. CakcaraHcbkoro, 41, m. Kuis, YkpaiHa
https://orcid.org/0000-0002-2867-3245

ANropamuna Nasauk

KaHAMAAT OPUAMYHKX HaYK

N\bBIBCbKWI AEPXABHUIM YHIBEPCUTET BHYTPILLHIX CNpaB
79007, ByA. Topopolbka, 26, M. AbBIB, YKpaiHa
https://orcid.org/0000-0002-0568-8452

AHoTanisA. AKTyaJIbHICTh TEMU AOCJIiIKEHHA TOJIATaE Y GOpMyBaHHI HAYKOBO OOIPYHTOBAHOI KOHIENIIil JOKa3yBaHHA
NIpaBOMipHOCTi 0OMeXeHHs NpaB Ta cBOOOJ MiA 4ac AOCYJOBOTrO PO3CJifyBaHH:A, IO I'PYHTYETbCA HAa TPHUETAHOMY
TeCTi BUNPABAAHOCTI BTPy4YaHH:A, CPOPMYJIBOBAHOMY Y HOPUCHPYHAEHIil €BponeicbKoro cyAy 3 IMpaB JIIOAWHU.
MeTo10 mocJikeHHs OyJI0 BCTAHOBJIEHHA 3arajIbHUX KPUTEPiiB MpaBOMipHOCTI 0OMeXeHHs MpaB Ta CBOOOA i dac
JOCYZIOBOTO PO3CJIiAyBaHHA 3 X eKCIUTiKaI[i€l0 Ha KOHKPETHi MpoljecyayjbHi Jii Ta pilleHHs, M0 XapaKTepU3yIThCA
BHCOKUM CTyIeHeM iHTpy3uBHOCTi. OCHOBHi MeTOIU JIOCJIi)KeHHs — aHTPOIIOJIOTiYHUH, aKCiOJIOTiYHNH, NiaJIeKTUIHNH,
crucTeMHu, GopMaJbHO-IOPUANYHUIH, a TAKOXK METOJ] eKCIePTHUX OLIiHOK. JloBeAieHo, 1[0 aJIrOPUTMi3alisa BUPilleHH:A
NUTaHHA [Opo oOMeXeHHA INpaB JIOAVWHU y [OOCYJOBOMY PpO3CJiAyBaHHI Mae 3AiliCHIOBAaTHCA 3a MeTOJ0JIOTi€I0
TPUCKJIAJIOBOTO TECTy: NepeAbavyeHHA y 3aKOHi; MeTH BTPY4YaHH:d, 10 Ma€ OyTHU JIETITUMHOIO; YU BHMAaraeTbCcs Take
BTPYYaHHS Y HeMOKPAaTUYHOMY CycCHijbcTBi. Llell TecT 3aCTOCOBHUIA A0 yCiX iHTPY3WBHUX 3aXO[iB y KPUMiHAJIHBHOMY
MpOBaJ)KeHHi, OJHAaK, Ma€ OCOOJIMBOCTiI 3a/JeXHO Bif 3axoQy Ta XapakTepy iHTEHCHBHOCTIi OOMeXeHHs IIpasB.
ApryMeHTOBaHO, IO eJjieMeHTH TPUCKJIQJJOBOI'O TeCTy IpU 3aCTOCYBaHHi 3axo/iB 3abe3nedueHHs KPUMiHAJIbHOTO
NpoBaJ)kKeHHs 00’€KTHUBYIOThCA y JIOKAJIBHOMY IpeAMeTi JoKa3yBaHH:A, AKUN Mae Tpu piBHi: 1) 3arampHuil (ct. 132
KpumiHasibHOrO IpoliecyajbHOro KoAeKkcy YKpaiHu); 2) IpyNoBUX AJIA 3alobiXHUX 3axoAiB; 3) crelLiaJbHUH AJA
OKpeMHUX 3axo[liB 3abe3NedyeHHs KpPHUMiHAJBHOTO NPOBAJKEHHA, Y TOMY YHCJI 3anolixHUX 3axofiB. Ha npukiani
HOPMAaTHUBHOI perjlaMeHTanii OKpeMux CcJIiquux (po3IIyKOBUX) Aill BCTAHOBJIEHO, IO 3abe3mevueHHs MPONOPLUilHOCTI ix
3aCTOCYBAaHHA 3[JiFICHIOETHCA MIIAXOM BU3HAUYEeHHS CJIIYUM Cyaael0 MexX oOMexXeHHs IIpaB Ta CBOOOM MpU IPOBeIeHHi
Takoi INpoljecyajbHOl Jii Ta HeJOMyIleHHs CBaBijUiA [0 ocobu. JlokazyBaHHsS IPaBOMipHOCTI oOMeXeHHs IIpaB NpU
3axoax 3abe3nedyeHHsA KPUMiHAJBHOIO IPOBAXeHHsA € HaNOiJbll [AeTajizoBaHuM, Mae chenudiky 3ajexHo Bif
3axoly, SIKUI 3aCTOCOBYEThCSA, TA CTOCOBHO KOTO 3aCTOCOBY€EThCA. [IpaKTHYHe 3HaYeHHA poOOTH MOJIAraEe y MOXJIUBOCTL
BUKOPDHCTAHHA HaBeJE€HUX y Hill aJropuTMiB NP BCTAHOBJIEHHI €JIEMEHTIB JIOKAJIbHOI'O IpeJMeTy JI0Ka3yBaHHA
CJTiAUUMU CyAASMU

Kuti04oBi cj10Ba: BEPXOBEHCTBO IIPaBa; MPOMOPLiHICTh; EBPONENCHKUI CY/[] 3 IPAB JIIOJWHU; JOKAa3U; CyI0BUI KOHTPOJIb;
ciifui (po3mykosi) Ail; 3axoau 3abe3neueHHs KPUMiHaJIbHOTO IIPOBa)KeHHA
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