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Abstract. The European course of Ukraine and the beginning of negotiations on its membership necessitate the
implementation of the EU acquis into national legislation. One of such requirements is to amend the criminal law
policy of Ukraine regarding the establishment of liability for human trafficking and bringing its principles closer to the
requirements of a series of EU acts, including the Directive No. 2011/36/EU. The absence of the possibility of applying
criminal sanctions to legal entities in connection with human trafficking in Ukrainian legislation is a drawback that will
prevent Ukraine from obtaining EU membership. In this regard, the purpose of this study was to examine the forms of
legal liability of legal entities for trafficking in human beings in the laws of EU Member States and candidate countries
and to develop proposals for amending Ukrainian legislation to bring it into line with the requirements of Directive
No. 2011/36/EU. The study employed the following methods: methods of analysis and synthesis, comparative legal
method, and questionnaire method. The study analysed and summarised the legislation of all EU Member States and
EU candidate countries in terms of establishing liability of legal entities for trafficking in human beings; the study
also examined the specific features of criminal law means and forms of establishing such liability of legal entities
in the above countries (in criminal codes, in separate regulations, or in the absence of such a provision). As a result
of the analysis of the empirical base, the study concluded on the necessity of establishing the possibility of holding
legal entities liable for trafficking in human beings in the current criminal legislation of Ukraine and proposed several
options for implementing the requirements of Directive No. 2011/36/EU. The practical value of the findings lies in the
fact that the legislators can further use one of the described options and amend the Criminal Code of Ukraine, enabling
not only the application of criminal law measures to legal entities in connection with human trafficking, but also the
fulfilment of the EU requirements and acquisition the EU membership for Ukraine
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Introduction

By signing the EU-Ukraine Association Agreement (the
Agreement), one of Ukraine’s obligations is to bring its na-
tional legislation in line with the provisions of the EU acquis
(Article 56(2)(i) of the Agreement) (Association Agreement
Between..., 2014). The main purpose of such implementa-
tion is to bring Ukrainian legislation closer to EU standards,
principles, and practices, which will result in a common le-
gal space with other EU Member States. The signing of the
Agreement (2014) served as the basis for legislative reforms

Suggested Citation

aimed at bringing Ukrainian legislation closer to the EU ac-
quis. The EU acquis itself is a rather complex and extensive
system of regulations, the requirements of each of which
must be addressed by the candidate state, which is subse-
quently verified by the Commission.

During the initial assessment of Ukraine’s implementa-
tion of the EU acquis, it was found that the current legis-
lation does not reflect certain tools for combating human
trafficking, namely, there is no option to apply criminal law
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to a legal entity for committing human trafficking in its in-
terests or by an entity authorised to act on its behalf. Failure
to follow this requirement may be an obstacle to Ukraine’s
EU membership, which raises the need to explore the ways
to stipulate this requirement in the legislation of states that
have already become EU members and to formulate propos-
als to address this shortcoming.

Among modern Ukrainian researchers in the field of
criminal law, there are a small number of publications de-
voted to the harmonisation of national criminal law with the
requirements of the EU acquis. Specifically, I. Dir (2024) and
Yu. Ponomarenko (2022) analysed approaches and methods
of standardisation of criminal legislation with EU legislation,
among which the researchers distinguished both the method
of literal reflection of certain provisions and reflection of the
provisions of the EU acquis, considering the practices of a
particular country (such an approach would require a sepa-
rate explanation to the Commission regarding the deviation
from the provisions of the act).

There are also a few publications by researchers whose
subject matter was the implementation of the EU acquis in
the field of combating human trafficking. Such publications
include the study by T. Syroid (2022), who analysed the reg-
ulatory framework for combating human trafficking in the
EU and noted that stipulating the requirements of these acts
in Ukrainian legislation would allow factoring in all the lat-
est practices in this area.

Other publications have mostly focused on the analysis
of objective signs of human trafficking. For example, Yu. Za-
buha et al. (2022) analysed medical exploitation, which the
researchers identified as a form of human trafficking. A. Ri-
card-Guay (2017) and A. Rose et al. (2021) proposed to dis-
tinguish such a form as domestic exploitation.

However, the area of liability of legal entities for com-
mitting criminal offences is also understudied. The doctrine
of criminal law of Ukraine has a comprehensive study, in-
cluding at the monographic level, on the liability of this sub-
ject (Grishchuk & Paseka, 2011), but the issue of applying
criminal law measures to legal entities for committing hu-
man trafficking has stayed largely unaddressed by research-
ers, which only confirms the relevance of this subject.

The purpose of this study was to examine the EU acquis
in the field of combating human trafficking, and to analyse
the practices of the EU Member States in stipulating the pos-
sibility of applying criminal law measures to legal entities
for committing human trafficking.

Materials and methods
The study consisted of the following stages: analysis of EU
acquis legislation in the field of combating human traffick-
ing; a survey among representatives of the legal community;
analysis of the legislation of EU Member States regulating
the application of criminal law measures to legal entities for
committing human trafficking; formulation of conclusions
and proposals. The purpose and algorithm of the study de-
termined the choice of research methods. The methods of
analysis and synthesis were employed to identify the key act
which currently shapes the EU policy in the field of combat-
ing human trafficking — Directive of the European Parliament
and of the Council No. 2011/36/EU (2011). The compara-
tive legal method was used to analyse the legislation of the
EU Member States and EU candidate countries on the possi-
bility of applying criminal law measures to legal entities for
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committing human trafficking. This helped to identify three
forms of stipulating the possibility of applying criminal law
remedies to legal entities for committing human trafficking:
1) stipulated in the Criminal Code; 2) stipulated in other
legal acts; 3) not stipulated.

The questionnaire method was employed to survey the
representatives of the legal community on the need to in-
troduce the above criminal law measures into national leg-
islation and to identify shortcomings in the current legisla-
tion on combating human trafficking; the deduction method
was used to formulate conclusions. Thus, a survey of 50 re-
spondents was conducted, the selection criterion for which
was their activity in the field of criminal justice. The ques-
tionnaires were sent to potential respondents both through
electronic communication (based on contacts from scientific
events) and by posting the questionnaire in the public do-
main on Facebook. This study was conducted in full compli-
ance with the ethical principles set out in the Law of Ukraine
No. 848-VIII “On Scientific and Technical Activities” (2015)
(Article 7) and the Regulations on the organisation of sci-
entific activity at Lviv State University of Internal Af-
fairs (2017). All survey participants provided informed con-
sent to take part in the study, and their confidentiality and
anonymity were ensured following the established standards.

The survey itself was conducted online using Google
Form. The respondents included 2 groups of people with a
total of 50 people: 1) theoreticians (researchers and academ-
ics) and 2) practitioners (representatives of law enforcement
agencies, prosecutors, judges, and lawyers). The first block
of the questionnaire concerned the respondents’ assessment
of the effectiveness of current legislation in terms of com-
bating human trafficking and the application of criminal
law measures to legal entities. The second block included
a series of questions related to amendments to the Crimi-
nal Code of Ukraine (2001) to implement the requirements
of Directive of the European Parliament and of the Council
No. 2011/36/EU (2011) and to predict the effectiveness of
the application of these provisions in practice.

Results
Ukraine’s path to EU membership began in 2007 with nego-
tiations between Ukraine and the EU on a new agreement.
The next major step in strengthening cooperation was the
signing of the political part of the Agreement (2014), and
the economic part of the Agreement on 27 June 2014. It was
from the moment of its ratification that Ukraine began to
perform its obligations, which were supposed to bring the
country closer to EU membership.

The text of the Agreement (2014) repeatedly empha-
sises the significance of compliance of national legislation
with the EU acquis. Specifically, the Preamble prescribes
Ukraine’s obligation not only to gradually adapt its legisla-
tion to the EU acquis in the relevant areas, but also to ensure
its effective application. Such legislative approximation is
carried out in the areas of economy, trade, energy, trans-
port, crime, migration, and border management, etc. How-
ever, before proceeding to the review of acts in the field of
combating human trafficking, it is necessary to analyse what
exactly the term “EU acquis” covers.

The definition of “EU acquis”, as stated in the Venice
Commission’s report “The impact of the enlarged Europe-
an Union on new member states and prospects for further
enlargement” (2005), is derived from two EU regulations,
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namely Article 2 of the “Act Concerning the Conditions of
Accession of the Czech Republic, the Republic of Estonia,
the Republic of Cyprus, the Republic of Latvia, the Repub-
lic of Lithuania, the Republic of Hungary, the Republic of
Malta, the Republic of Poland, the Republic of Slovenia, and
the Slovak Republic and the Adjustments to the Treaties
on which the European Union is founded” (2003) and Ar-
ticle IV-438 of the Draft Treaty Establishing a Constitution
for Europe (2004). Summarising the texts of the above-men-
tioned regulatory provisions, it can be concluded that the EU
acquis is a set of the following elements: 1) agreements on the
functioning of the EU or the Community and other acts relat-
ed to their activities; 2) declarations, directives, resolutions,
and other acts of the EU institutions; 3) inter-institutional
agreements; 4) agreements between the Member States con-
cluded based on treaties and acts; 5) judicial practice of the
Court of Justice (the Court). An identical definition of the EU
acquis is given in the Glossary of the European Parliament
(Glossary of summaries, n.d.), according to which the EU
acquis should be understood as a set of common rights and
obligations common to all EU Member States, covering the
content and principles of EU agreements; legislation adopted
based on these agreements; the judicial practice of the Court
of Justice; EU declarations and resolutions; legal instruments
of the Common Foreign and Security Policy; agreements be-
tween the Union and/or Member States, the subject of which
is activity within the EU. Thus, the states applying for EU
membership are obliged not only to harmonise their nation-
al legislation with the EU acquis, but also to consider the
Court’s judicial practice.

One of the areas that needs to be brought into line with
the EU acquis is combating human trafficking. At the inter-
national level, this area has been repeatedly recognised as a
priority and one that requires constant strengthening of inter-
national cooperation to prevent and investigate human traf-
ficking. As rightly emphasised by A. Voytsihovskyi (2022)
and J.J. Van Rij (2023), EU institutions have adopted an
increasing number of regulations aimed at introducing new
standards, mechanisms for preventing human trafficking,
defining the limits of its punishability, etc.

The normative component of the EU acquis in the field
of combating human trafficking is quite significant in terms
of its number, as human trafficking has been repeatedly
recognised by the European Council as a serious problem
in the EU that requires increased attention, as this crime is
characterised by cross-border nature, high level of latency,
a large number of cases of its commission and, as a result,
a large number of victims. It is the elevated degree of dan-
ger of this crime that has led to the adoption of a series of
EU directives aimed at combating it, such as Directive of
the European Parliament and of the Council No. 2011/36/
EU (2011) or Directive of the European Parliament and of
the Council No. 2012/29/EU (2012). S. Nordquist’s (2024)
study of individual EU directives allows stating the effective-
ness of the legislation, with the researcher noting that the
EU acquis in the field of combating human trafficking needs
to be reformed and improved, including by addressing new
forms of human trafficking and developing relevant means
to counteract them.

One of the key acts in the field of anti-trafficking policy
is Directive of the European Parliament and of the Council
No. 2011/36/EU (2011) (the Directive), which defines the
forms of human exploitation, recommendations on the type

and amount of punishment for trafficking in human beings,
certain aspects of the use of arrest and confiscation of prop-
erty for committing this crime, compensation for victims of
trafficking, certain procedural aspects, etc. The provisions of
the Directive relating to the prosecution of legal entities are
of the greatest interest for the present study. Thus, Articles 5
and 6 regulate certain aspects of the liability of legal persons
for trafficking in human beings. These provisions establish
the obligation of the EU Member State (and candidate Mem-
ber State) to provide for and take the necessary measures to
legal persons liable for trafficking in human beings if such
a crime was committed by a person in the interests or on
behalf of a legal person. According to these articles, criminal
law remedies may be applied to legal entities if human traf-
ficking was committed by a person holding a managerial po-
sition based on authority 1) to represent such a person; 2) to
make decisions on its behalf; or 3) to exercise control within
the legal entity. At the same time, a legal person, according
to the provisions of Part 4 of Article 5 of the Directive, is any
legal person having legal personality under applicable law,
except for three categories of entities: states, public authori-
ties, and international organisations.

According to the provisions of Article 6 of Directive of
the European Parliament and of the Council No. 2011/36/
EU (2011), the sanctions to which a legal entity is subject
may be both criminal and non-criminal (e.g., civil or com-
mercial liability measures). Currently, the following types of
sanctions against a legal entity are prescribed: 1) depriva-
tion of the right to state benefits or support; 2) deprivation
of the right to engage in commercial activities (fixed-term or
indefinite); 3) placement under judicial supervision; 4) ju-
dicial liquidation; 5) closure of a legal entity (fixed-term or
indefinite). Analogous provisions on the liability of legal en-
tities are contained in Articles 4 and 5 of Council Framework
Decision No. 2002/629/JHA “On Combating Trafficking in
Human Beings” (2002). However, these types of penalties
are not mandatory, and it is at the discretion of states to
stipulate their list in national legislation. In this regard, the
orientation function of this list should be noted since it de-
fines only some types of means of influence on legal entities
in case of committing this unlawful act. This suggests the
possibility of EU states to define other criminal law meas-
ures, and not only, in relation to legal entities within the
framework of national legislation.

These provisions, according to sub-section 3 of sec-
tion 24 of the “The report based on the results of the ini-
tial assessment will become the implementation of the EU
acquis” (A4U, 2022), are the ones that indicate incomplete
implementation of the EU acquis, since the current criminal
legislation of Ukraine does not prescribe the liability of legal
entities for unlawful acts related to human trafficking. Ad-
mittedly, the grounds for which legal entities may be subject
to criminal liability — Part 1 of Article 96-3 of the Criminal
Code of Ukraine (2001) — do not mention the commission
of the offence under Article 149 of the Criminal Code of
Ukraine “Trafficking in Human Beings”. At the same time,
other provisions, specifically regarding the subjects (legal
entities of private or public law) to whom such measures
may be applied, and the list of sanctions, generally follow
the requirements of the above acts. In the latter case, legal
entities may be subject to such criminal law measures as
fines, confiscation of property, and liquidation — part 1 of
Article 96-6 of the Criminal Code of Ukraine (2001).



Considering the need to establish the position of rep-
resentatives of the legal community on the effectiveness of
legislation in the field of combating human trafficking, the
advantages and disadvantages of the prospect of applying
criminal law measures to legal entities for committing human
trafficking, a survey was conducted, in which 50 respond-
ents took part, including 37 academics and 13 practition-
ers (law enforcement officers, advocates, and prosecutors).

The survey revealed a lack of unanimity among respond-
ents in assessing the effectiveness of current legislation in the
field of combating human trafficking and the effectiveness of
the application of criminal law measures to legal entities.
Thus, 72% of respondents (36 people) see the need to amend
the provisions of the Criminal Code of Ukraine (2001) and
current legislation in the field of combating human traffick-
ing, while 28% (14 people) consider the current legislation
to meet the needs of practice.

However, the respondents’ assessment of the effective-
ness of the application of the measures under study to legal
entities showed a predominant recognition of their ineffec-
tiveness and inadequacy. The respondents were asked to as-
sess the effectiveness of their application on a 5-point scale,
where 1 is absolutely ineffective and 5 is completely effective.
Most respondents (27 people) rated it as completely ineffec-
tive (Fig. 1). An analogous assessment of this institution was
given by P. Fries (2015) in his publication, citing the following
reasons for the ineffectiveness of the application of criminal
law measures to legal entities: 1) superficial formation of the
list of criminal offences for which remedies may be applied to
legal entities, which do not include criminal offences that are
most often committed in such cases in practice; 2) difficulty
in proving the causal link between the act of an authorised
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person, the functioning of a legal entity, and the relevant
consequences of the act; 3) too limited list of remedies that
may be applied to a legal entity. To the question “Would it
be effective to introduce criminal sanctions against legal enti-
ties for committing human trafficking?”, 60% (30 people) of
the respondents answered in the affirmative, while 40% (20
people) denied such expediency. Respondents were given the
opportunity to provide arguments in favour of their position,
which are summarised in table 1. Among the potential risks
of implementing the requirements of Directive of the Europe-
an Parliament and of the Council No. 2011/36/EU (2011) to
the Criminal Code of Ukraine (2001), the respondents men-
tioned: 1) problems of proving the commission of a crime in
the interests or on behalf of a legal entity; 2) mistakes in law
enforcement due to the lack of relevant practice; 3) corrup-
tion component; 4) non-application of such a rule in practice.

30
25
20
15
10

o
1 2 3 4 5

Figure 1. Evaluation of the effectiveness
of the application of criminal law measures to legal entities
Source: compiled by the authors of this study based on the sur-
vey findings

27

Table 1. Results of respondents’ answers to the question:
“Will the introduction of criminal law measures against legal entities for trafficking in human beings be effective?”

Reasons for the objection (40%)

Substantiation for the affirmative answer (60%)

= Unnecessary criminalisation of means prescribed in the
current legislation of Ukraine is sufficient to combat human
trafficking and bring perpetrators to justice

= In practice, criminal remedies will not be applied to legal
entities

= In most cases, legal entities are involved in human
trafficking

= The number of cases of human trafficking will decrease

= Such measures will promote international cooperation and
EU accession.

Source: compiled by the authors of this study based the survey findings

The problematic nature of the application of criminal
law remedies is not new, and it is primarily conditioned by
the specific content of this term, as well as by the established
criminal law institutions for defining the elements and signs
of a criminal offence. Other researchers also address this
feature. Thus, D. Skromnyi (2022) noted that it is quite chal-
lenging, considering the provisions of various legal systems,
to discuss the liability of legal entities, which are a kind of
artificial entities, since the criminal laws of most countries
of the world link criminal liability with physical behaviour
and the corresponding mental state, which are either im-
possible to apply to legal entities at all, or if possible, then
rather conditionally.

Considering this, the legislation of many countries of
the world declares somewhat different models of liability
of legal entities for committing criminal offences. The leg-
islation of certain countries establishes options for bringing
legal entities to criminal liability, others — to quasi-criminal

liability, while others do not allow such a possibility, but
the legislation prescribes the possibility of applying criminal
law measures to legal entities. The latter option is reflect-
ed in Ukrainian legislation. Overall, all models of liability
of legal entities for criminal offences make provision for a
kind of substitution of actions of a legal entity by actions
of its authorised individuals, provided that such actions are
committed on behalf of the legal entity or in its interests.
The introduction of such liability in the legislation of foreign
countries, as well as the possibility of responding to criminal
offences committed on behalf of a legal entity by criminal
law in the legislation of Ukraine, has become a major step
in the fight against crime and the implementation by EU
Member States, as well as current or potential candidates for
membership, of the requirements of a series of international
legal acts and EU acts.

Despite the relative prevalence of liability of legal en-
tities in the criminal legislation of the EU Member States,
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its regulation sometimes differs rather substantially, which
does not quite correspond to the EU’s policy of harmonising
the legislation of its members. On the one hand, a Member
State or Candidate State factors in the general requirements
of a particular directive. On the other hand, despite consid-
ering the legal traditions of the development of legislation of
a particular state, there are substantial differences.

A review of the legislation of foreign countries, name-
ly the European Union, shows that among the 27 Member
States, all but Bulgaria, the legislation establishes the lia-
bility of legal entities (Belgium, Croatia, Cyprus, Denmark,
Estonia, Finland, France, Greece, Ireland, Latvia, Lithuania,
Luxembourg, Malta, the Netherlands, Poland, Portugal, Ro-
mania, Slovakia, Slovenia, Hungary, Sweden, Hungary, Fin-
land, and the Czech Republic) (Table 1). In this case, this
refers to those EU Member States whose legislation specifi-
cally establishes criminal liability of legal entities. Further-
more, in some EU Member States, the legislation prescribes
the so-called quasi-criminal (administrative-criminal) lia-
bility of these entities (Austria, Italy, Spain, Germany) (Ta-
ble 2). Considering the above, 26 out of 27 EU states (96%)

Table 2. Criminal liability co

stipulate the possibility of applying criminal law measures
to legal entities in one form or another (Table 2). At the
same time, the possibility of applying criminal sanctions
to legal entities for trafficking in human beings is also de-
clared in the legislation of almost all of the listed states (in
25 out of 27 EU states — 93%). At the same time, a direct
reference to the possibility of prosecuting a legal entity for
human trafficking is contained in the legislation (usually
in the criminal code, in rare cases — in a special law) of
the following states: Estonia, Ireland, Lithuania, Poland,
Portugal, Slovakia, France, and Spain. In other states, the
legislator has defined the so-called “open” list of crimi-
nal offences, provided that such an act is committed on
behalf of a legal entity, in its interests, in its favour, etc.
This method of legislative establishment of the list suggests
that a legal entity will also be subject to criminal liability
for committing human trafficking. Considering the above,
the legislation of the EU Member States, except for some
of them, generally follows the requirements of the acquis
communautaire in terms of establishing the liability of legal
entities for human trafficking.

ncerning the legal entities

and for the offence of human trafficking in the legislation of EU Member States

Availability of criminal Legal liability of legal
Name of the country s s . s :
No. liability/legal remedies entities for trafficking Source
(EU Member State) ... . .
for legal entities in human beings
+ .
1 Austria’ (separate law on liability + Consohdatec! Federal Law
L of Austria (2005)
of legal entities)
+ Criminal Code
2 Belgium! (Article 5 of the Criminal + of Belgium
Code) (1867)
. Criminal Code
2 — —
3 Bulgaria of Bulgaria (1968)
+ Criminal Code
4 Greece® (a series of laws on liability - of Greece
of legal entities) (2019)
+
. .. Criminal Code
1
5 Denmark (Section V of the Criminal + of Denmark (2009)
Code)
+ +
6 Estonia* (Article 14 of the Criminal (Article 133(3) Penal Code of Estonia (2001)
Code) of the Criminal Code)
n + Companies Act
7 Ireland® (separate law on liability (separate lavy pn the liability  of Ireland (2014)5 Cpmmal
of legal entities) of legal entities for human law (Human trafficking) act
trafficking) of Ireland (2008)
8 Spain! + + Criminal Code
P (§ 31 bis 1 Criminal Code) of Spain (1995)
+ . .
9 Italy® (separate law on liability + Lec;ggsliilvzzzl())gclr)ee
of legal entities) y
+ Criminal Code
10 Cyprus! (Article 2(78) + of Cyprus (1959); The
of the Interpretation Act) Interpretation Act
of Cyprus (1989)
+ Criminal Law of 1995
11 Latvia! (Article 12 of the CC + and the updated Criminal
and Chapter VIII-1 of the CC) Code of Latvia (1998)
+ + A
12 Lithuania* (Article 20 (Article 147(4) Criminal Code of the

of the Criminal Code)

of the Criminal Code) Republic of Lithuania (2000)
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Table 2, Continued

Name of the country Avaglflblllty of cr1m113al Leg.a! liability of legal
No. liability/legal remedies entities for trafficking Source
(EU Member State) o : .
for legal entities in human beings
+
. Penal Code
13 Luxembourg! (Articles 34-39 +
of the Criminal Code) of Luxembourg (1994)
+
. .. Criminal Code
1
14 Malta (Article 23B of the Criminal + of Malta (1854)
Code)
+ o
. - Criminal Code
1
15 Netherlands (Article 51 of the Criminal + of the Netherlands (1881)
Code)
1 + Criminal Code
16 Germany (8 14 of the Criminal Code) + of Germany (1871)
+ " Law of Poland No. 197
17 Poland* (separate law on liability . No. 88 (1997), Law
of legal entities) (Article 189a) of Poland No. 197 (1997)
+ + Criminal Code
18 Portugal* (Article 11 of the Criminal (Article 160 of the Criminal
of Portugal (2024)
Code) Code)
+ .
19 Romania’ (Article 135 of the Criminal + Crlmlngl Code
of Romania (2009)
Code)
+ .
. s + Law of Slovakia
20 Slovakia* (separate law on liability
of legal entities) (§ 3 of the law) No. 91/2016 (2015)
+ Law of Slovenia “On
21 Slovenia’ (separate law on liability + the L1ab111ty. Of. Legal
of legal entities) Persons for Criminal Acts
(LPCPA)” (1999)
+ Law of Hungary “On
22 Hungary! (separate law on liability + Criminal Measures Against
of legal entities) Legal Persons” (2001)
+ o .
23 Finland' (section 9 of the Criminal + Criminal Code of Finland
(1889)
Code)
+ + Criminal Code
24 France* (Article 225-24 (Articles 225-4-1 to 225-4-9 of France (1992)
of the Criminal Code) of the CC)
+ Law of Croatia
. s
25 Croatia (separate law on .l1ab111ty + No. 114/23 (1997)
of legal entities)
+ .
. s Law of the Czech Republic
1
26 Czech Republic (separate law on .hablhty + No. 146,/2011 (2011)
of legal entities)
+ ..
27 Sweden' (section VII of the Criminal + Criminal Code
Code) of Sweden (1965)

Note: ! - the legislation does not establish a clear list of criminal offences for which a legal entity may be subject to criminal liabil-
ity but does not exclude the liability of this entity for human trafficking; 2— the law does not prescribe the possibility of applying
criminal law remedies to legal entities; - the law prescribes the possibility of applying criminal law measures to legal entities, but
there is no such possibility for human trafficking; - the law clearly defines the possibility of applying criminal sanctions to legal

entities for trafficking in human beings
Source: compiled by the authors of this study based on the review

Within the framework of the current study, it is also
essential to analyse the legislation of the EU Candidate
States, including Ukraine. That the legislation of almost all
EU Candidate States already prescribes the possibility of ap-
plying criminal law remedies to legal entities in case of a
criminal offence committed in their favour or by entities au-
thorised to act on their behalf, namely: Albania, Bosnia and

of the legislation of the listed countries

Herzegovina, Georgia, North Macedonia, Moldova, Mon-
tenegro, Ukraine, Serbia, and Ukraine (Table 3). In most
(seven out of eight) states, the legislation prescribes the pos-
sibility of applying criminal sanctions to legal entities for
trafficking in human beings. In five of the seven states, this
possibility is clearly defined by law (Bosnia and Herzegovi-
na, Georgia, Moldova, North Macedonia, Serbia) (Table 3).
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In two others (Albania, Montenegro), the legislation does
not contain a list of acts for which legal entities will be held
liable (Table 3). This means that legal entities can be held
criminally liable for any criminal offence, including human
trafficking, if all the necessary conditions are met. Only
one state, Ukraine, despite the presence of Section XIV-1 of

the Criminal Code of Ukraine (2001), which regulates crim-
inal law measures against legal entities, does not prescribe
the possibility of their application to this entity for traffick-
ing in human beings. Accordingly, the criminal legislation
of Ukraine does not fully meet the requirements of the ac-
quis communautaire.

Table 3. Criminal liability for legal persons and for the offence
of human trafficking in the legislation of the EU candidate countries

Availability of criminal

Name of the state liability/ criminal law Leg.a 1 Mkl legal
No. . . entities for trafficking Source
(EU Candidate) measures against legal . .
. in human beings
entities
+ Law of Albania
. s
1. Albania (separate law on }1ab111ty + No. 9754 (2007)
of legal entities)
* + Criminal Code of Bosnia
2. Bosnia and Herzegovina? (section XIV of the Criminal  (Article 186 of the Criminal .
and Herzegovina (2003)
Code) Code)
+ A
. . . + Criminal code
3. Georgia? (Section VI-1 of the Criminal . .
Code, Chapter XVII-1) (Article 143-1) of Georgia (1999)
+ + Criminal Code
4. Moldova? (Article 21(3) of the Criminal (Article 165 of the Criminal of the Republic
Code) Code) of Moldova (2002)
+ + Criminal Code
5. North Macedonia? (Articles 28a-28c (part 6 of Article 418-a of the Republic
of the Criminal Code) of the CC) of Macedonia (1996)
+ " Law on the liability
6. Serbia? (separate law on liability . of legal entities for criminal
of legal entities) (Article 2 of the Law) offences (2008)
+ o
. . Criminal Code
7. Ukraine® (section XIV-1 of the - .
Criminal Code) of Ukraine (2001)
+
(Article 31 of the Criminal Criminal Code
8. Montenegro' Code, as well as a separate +

law on liability of legal

entities)

of Montenegro (2003)

Note: ! - the legislation does not establish a clear list of criminal offences for which a legal entity may be subject to criminal liability
but does not exclude the liability of this entity for human trafficking; 2— the law clearly defines the possibility of applying criminal
sanctions to legal entities for trafficking in human beings; - the law prescribes the possibility of applying criminal law measures to

legal entities, but there is no such possibility for human trafficking

Source: compiled by the authors of this study based on the review of the legislation of the listed countries

Considering the above, as well as Ukraine’s choice of
the European integration vector of its development, it is
necessary to bring the provisions of criminal law into line
with the EU acquis at the legislative level. In the doctrine of
criminal law, the necessity of establishing the possibility of
applying criminal law measures to legal entities for human
trafficking has already been declared in the current Criminal
Code of Ukraine (2001). Thus, V.K. Grishchuk and O.F. Pase-
ka (2011), in the proposed wording of Article 2-1 of the
Criminal Code of Ukraine (2001), in its part 2, considered it
possible to bring legal entities to criminal liability for a fairly
wide range of criminal offences, including human traffick-
ing. Accordingly, this idea is not new in the scientific field.

Furthermore, the provisions of the EU acquis regarding
the application of criminal law measures to legal entities for
human trafficking are considered in the Draft of the New
Criminal Code of Ukraine (2024), which was developed by
the Working Group on the Development of Criminal Law.

Thus, Article 3.11.2 (grounds for applying criminal law
measures to a legal entity) stipulates that if, due to improp-
er control of an authorised person of a legal entity under
private law (since, according to the draft, legal entities un-
der public law are not subject to such measures), one of the
crimes against humanity prescribed in Articles 4.4.6, 4.5.4-
4.5.9, 4.11.4 is committed, the legal entity will be subject
to criminal law measures (item 2, part 1). Therewith, Ar-
ticle 4.4.6 of the document prescribes liability for human
trafficking. Moreover, this item does not limit the applica-
tion of criminal law measures to a legal entity for human
trafficking, as item 1 of part 1 of Article 3.11.2 states that
one of the grounds for applying criminal law measures to
this legal entity is the commission of any of the crimes of
3-9 degrees of gravity by an authorised person on its be-
half and in its interests. According to the provisions of the
aforementioned Article 4.4.6. of the Draft of the New Crim-
inal Code of Ukraine (2024), human trafficking is a crime



of the 5% degree of gravity, and therefore, if committed by
an entity authorised to act on behalf of and in the interests
of a legal entity, criminal law measures are also applied.
Thus, the authors of the Draft of the New Criminal Code of
Ukraine (2024) have addressed the requirements of the EU
acquis in its provisions, and therefore the proposed changes
should be considered by the legislature at least in this part.

Considering the above, it can be assumed that there
are at least three possible solutions to this situation. The
first solution is to supplement the list of crimes defined in
the current version of Article 96-3 of the Criminal Code of
Ukraine (2001) (grounds for application of criminal law
measures to legal entities) with Article 149 of the Crimi-
nal Code of Ukraine (2001), which would allow applying
such measures to legal entities. However, in this case, de-
spite Ukraine’s compliance with the requirements of the EU
acquis, such a decision would not cover a comprehensive ap-
proach to the regulation of criminal law measures against
legal entities, and, accordingly, the solution to one of these
problems does not solve the host of others.

The next solution is to define in the provisions of Arti-
cle 96-3 of the Criminal Code of Ukraine (2001) the entire
list of acts for which a legal entity may be subject to criminal
liability, including trafficking in human beings. This solution
is one of those most commonly found in the criminal legis-
lation of EU Member States, but it is not without its draw-
backs, at least considering the fact that criminalisation or
decriminalisation of an act will always require amendments
to the Article containing the grounds for applying criminal
law measures to legal entities.

The last and most optimal solution, which is also reflect-
ed in the legislation of a series of EU countries and the Draft
of the New Criminal Code of Ukraine (2024), is the possi-
bility of applying criminal law measures to legal entities for
committing any of the crimes (in the draft — crimes of 3-9
degrees of gravity), provided that the conditions specified
by legislation are met (the act is committed by an authorised
person, on behalf of and in the interests of a legal entity, etc.)

Discussion

As noted at the outset, the issue of applying criminal law
measures to legal entities, specifically for committing human
trafficking, has been understudied. The researchers have re-
peatedly investigated the EU anti-trafficking policy and its
fundamental principles. For instance, E. Symeonidou-Kasta-
nidou (2016) and M.-A. Huemer (2023) analysed the pro-
visions of Directive of the European Parliament and of the
Council No. 2011/36/EU (2011), which is the primary focus
of this study. These researchers concluded that, despite the
fundamental significance of this act for the EU’s anti-traffick-
ing policy, it requires major improvement, particularly in
terms of criminal law. They noted that the number of crimes
committed is not decreasing, while the number of persons
(including legal entities) avoiding responsibility is growing.
S. Marchetti et al. (2022) also concluded that the provisions
of the Directive must be improved after analysing 10 years
of experience in applying the act in practice. The research-
ers noted that, although the Directive established a certain
framework for combating trafficking in human beings, it
has not been effective enough in practical application. They
emphasised that stricter measures and control mechanisms
must be introduced to ensure that all perpetrators, including
legal entities, are effectively held accountable.
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In the context of the Lithuanian practices of implement-
ing the provisions of Directive of the European Parliament
and of the Council No. 2011/36/EU (2011), A. Urbeliony-
té (2012) fairly noted that the provisions of this act consider-
ably increase the penalty for committing human trafficking,
which is aimed at minimising the commission of this crime.
This opinion was also supported by other researchers, in-
cluding D. Corina (2021), who emphasised the significance
of a tougher approach to punishment for this type of crime.
Supporting the concept of toughening the punishment, as
well as bringing legal entities to criminal liability, it appears
even more reasonable to stipulate this provision in the crim-
inal legislation of Ukraine. This will ensure a more effec-
tive fight against human trafficking and strengthen the legal
basis for bringing to justice those who commit this crime.

In terms of improving the international and national
legislation of EU Member States and EU Candidate States,
according to V. Shcherbatiuk et al. (2024), the scientific po-
tential was most often directed towards the investigation
of more precise aspects of human trafficking, namely its
forms. Thus, in their study of more common forms of human
trafficking, such as sexual, labour, and child exploitation,
K. Bracy (2021) and G. Martinho et al. (2022), while empha-
sising the key role of criminalising these acts, also highlight-
ed the shortcomings in the policy to combat them.

Other researchers, such as A. Ricard-Guay (2017),
A. Rose et al. (2020), and Yu. Zabuha et al. (2022), identified
new forms of human trafficking, such as medical exploita-
tion and domestic exploitation. Undoubtedly, the study of
certain forms of human trafficking helps to understand the
vector of development of criminal legislation to combat hu-
man trafficking. At the same time, a legal entity may be in-
volved in any form of human trafficking (including those
that have emerged in recent years), which only underscores
the expediency of developing and introducing provisions on
its liability into the national legislation of Ukraine.

Studies also show that the involvement of legal enti-
ties in human trafficking is not uncommon. For example,
large corporations can be involved in labour exploitation
by providing jobs with inadequate working conditions and
insufficient pay. In the area of medical exploitation, legal
entities may be involved in the illegal donation of organs or
the exploitation of vulnerable groups for medical purposes.
Analogously, in cases of domestic exploitation, private em-
ployment agencies may act as intermediaries, facilitating the
labour exploitation of domestic workers.

Thus, considering the expansion of forms of traffick-
ing in human beings and the involvement of legal entities,
the need to improve legislation and include provisions on
the liability of legal entities is evident, as emphasised by
S. Rodriguez-Lépez (2017), S. Marchetti et al. (2022), and
T. Muhammad Safar et al. (2024). This will ensure a more
comprehensive approach to combating human trafficking
and help bring all perpetrators to justice, regardless of their
status or form of involvement in the crime. The most rele-
vant to the topic of this the present study is the monographic
study by V.K. Grishchuk and O.F. Paseka (2013), who re-
peatedly emphasised the necessity of expanding the list of
criminal offences (as of the date of publication — crimes) for
which criminal law remedies can be applied to a legal entity
by officials. Researchers proposed to include human traffick-
ing (Article 149) as one of such crimes in the Criminal Code
of Ukraine (2001). Notably, these studies consider a wider
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range of issues that only partially include the subject matter
of this study. At the same time, it is advisable to support
such proposals of scientists because human trafficking must
be included in the list of criminal offences for which legal
entities may be subject to criminal law measures. Further-
more, this will enable Ukraine to perform all the require-
ments for adapting its legislation to the requirements of the
EU acquis and to become a member in the future.

Conclusions
The impossibility of applying criminal law measures to legal
entities for committing human trafficking in Ukrainian legis-
lation is a major obstacle to Ukraine’s EU membership. This
study analysed the approaches to establishing liability of le-
gal entities for human trafficking in the laws of EU Member
States and Candidate States.

The study of the criminal legislation of the EU Member
States and candidate countries, including the legislation of
Ukraine, in terms of establishing the possibility of applying
criminal sanctions to legal entities for human trafficking,
showed that it generally follows the requirements of the
acquis communautaire. Except for certain states (specifically
Belgium), most EU Member States and candidate states stip-
ulate the possibility of applying criminal law measures to
legal entities, including for human trafficking.

It was found that among all the EU Candidate States,
only Ukraine has not performed the requirements of the
EU acquis in this part, since the Criminal Code of Ukraine
(particularly, Section XIV-1) does not prescribe the possi-
bility of applying criminal law measures to legal entities for
human trafficking. This issue is an essential aspect of har-
monising Ukrainian legislation with European standards.
The necessity of establishing such remedies in the Criminal
Code of Ukraine, as well as the benefits of this legislative
solution, were confirmed by the results of a survey involv-
ing experts (theoreticians and practitioners). Most respond-
ents stressed the relevance of introducing liability for legal
entities, as this would contribute to a more effective fight

against human trafficking, ensure adequate punishment for
crimes committed, and strengthen Ukraine’s international
standing as a state governed by the rule of law and ready
for EU integration.

To some extent, the issue of applying criminal sanc-
tions to legal entities for human trafficking is regulated in
the New Criminal Code of Ukraine. At the same time, the
presence of this provision in the draft law will unfortunately
not have any consequences when assessing the adaptation
of Ukrainian legislation to the EU acquis, as only existing
regulations are subject to assessment.

The purpose of the analysis of European legislation
WAS to make a comparative analysis of different regulato-
ry models and, based on this, to determine the best model
of Ukraine’s compliance with the requirements of Directive
No. 2011/36/EU in the implementation of the EU acquis and
to harmonise it with EU standards. Thus, the study proposed
that national legislation (the Criminal Code of Ukraine)
should establish general conditions for the application of the
investigated remedies to legal entities, such as the commis-
sion of a criminal offence in the interests of a legal entity or
by a person authorised to act on its behalf, which will enable
the application of these remedies to legal entities.

Promising areas for further research include an in-depth
comparative analysis of legislative approaches to criminal
liability for both human trafficking and other criminal of-
fences, an assessment of the implementation of the require-
ments of the EU acquis into Ukrainian legislation, as well as
a study of the effectiveness of the application of these reg-
ulatory frameworks in practice, considering the challenges
and prospects for their further improvement to harmonise
with European standards.
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AnoTanisa. €BponelicbKUi Kypc YKpaiHU Ta MOYaTOK MePEMOBHH 00 HAaOyTTA HEl YIEHCTBA 3yMOBJIIOE HEOOXiTHICTh
BNPOBaJXeHH:A acquis €C B HalioHaJbHe 3aKOHOAABCTBO. OJIHi€I0 3 TaKUX BUMOI € BHECEHHs 3MiH B KPHUMiHaJIbHO-
[IPaBOBY MOJIITUKY YKpaiHU IOJ0 BCTAHOBJIEHHS BiJMIOBiJaJIbHOCTi 3a BUYMHEHHSA TOPTiBJIi JIIOAbMU i HAOJMKEHHH i1
3acaf o BuUMoOr psafny akTiB €C, ogHuM 3 akux € Directive No. 2011/36/EU. BiacyTHicTh B 3aKOHOJaBCTBi YKpaiHU
MOJKJIMBOCTI 3aCTOCYBaHHS 00 I0PUANYHUX 0Ci0 3ac06iB KpUMiHAJIBHO-IIPABOBOI'O XapaKTepy Y 3B’A3KY i3 BUMHEHHAM
TOPTiBJIi JIIOABMM € HEJOJIIKOM, IO CTaHe NepernoHOol0 OTPMMaHHI YKpalHOW cTaTycy Jepxasu-ujieHa €C. Y 3B’A3Ky
i3 IIUM METOI0 IbOT'0 JOCJi)KeHHA OyJI0 BUBYEHHA (GOPM 3aKpinsieHHs B 3aKOHOJABCTBAX JAepXaB-4JIeHIB Ta JepKaB-
KaHaugaTiB y wieHn €C BigmnoBifasibHOCTI WOPpUAUYHUX OCi6 3a BUMHEHHS TOPTiBJIi JIIOABMU Ta pPO3pPOOJIEHHA
MPOMO3UI[iil IOJJ0 BHECEHHsA 3MiH B 3aKOHOJABCTBO YKpAiHW 3 METOI NPUBEJEHHs HOro OO BiAMOBigHOCTI BUMOT
Directive No. 2011/36/EU. IIpotsarom [OocCJigKeHHA BHUKOPHCTOBYBAJINCh HACTYyIHI MeTOOMW: MeTOAW aHami3dy i
CUHTe3y, OPiBHAJIBPHO-IIPAaBOBUI MeTO[, MeTOJ] aHKeTyBaHH:A. B Mexax cTaTTi 6yJi0 MpoaHasli3oBaHO Ta y3arajbHeHO
3aKOHOJIABCTBO BCix KpaiH-uwieHiB €C Ta KpaiH-kaHAuAaTiB B wieHH €C B acrekTi 3akpillJleHHA BiANOBifasIbHOCTI
IOpUANYHUX 0Ci0 3a BUMHEHHs TOPriBJji joApMH; OyJI0 OOCTigKeHO 0COOJMBOCTI KpHMiHAJIbHO-IIPABOBUX 3acO0iB
Ta GopM 3aKpilieHHA Takol Bi/IMOBiAJIbHOCTI IOPUANYHUX OCi6 B HaBeJeHUX KpaiHax (B KpUMiHaJIBHHX KOAEKCaX,
B OKpeMHX HOPMaTHBHO-TIPABOBUX aKTax abo BiACYTHiCTh Takoro 3akpimieHHs). B pesysbrari aHasizy emipudHOI
6a3u 6yJi0 3p06JIeHO BUCHOBOK NP0 HEOOXiIHiCTh BCTAHOBJIEHHS B YNHHOMY KPHUMiHAJIBHOMY 3aKOHOJABCTBi YKpaiHu
MOJXKJIMBOCTI NPUTATHEHHSA JI0 BiANOBiJaJIbHOCTi I0PUAUYHMUX 0Ci6 32 BUMHEHHs TOPTiBJIi JIIOAPMH Ta 3allpONOHOBAHO
JeKinpka BapiaHTiB moAo BopoBajxeHHA BuMor Directive No. 2011/36/EU. IlpakTrhuyHa IiHHiCTh pe3yJIbTaTiB
oOyMOBJIeHa THUM, IO MOAAJIbIIle BUKOPUCTAHHA 3aKOHOJABIIEM OJHOTO 3 ONKCAHUX BapiaHTIiB Ta BHECEHH: 3MiH /10
KpuminansHoro Kojgekcy YkpaiHu [O3BOJIMTH He TiJIbKM 3aCTOCOBYBaTH A0 IOPUANYHHUX OCi0 3aco0u KpHUMiHaJIbHO-
[IPABOBOT'O XapaKTepy y 3B’A3KYy i3 BUMHEHHAM TOPTriBJi JIIOAbMY, a M BUKOHATH BuUMoru €C ta HabyTu YKpaiHO
crarycy gepxasu-usieHa €C

KiriouoBi cyioBa: KpuMiHaJIbHA BiJMOBiAaJIbHICTh; 3aCO0M KPUMiHAJIBHO-IIPABOBOIO XapaKTepy [0 HPUAUYHUX OCi0;
I0OpUNYHI 0c06U; TOPriBJIA JII0ABMY; acquis €C
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