UDC 349.23 CouianbHo-npaBoBi cTyaji. 2024.T.7,Ne 4
Doi: 10.32518/sals4.2024.272 Social & Legal Studios. 2024. Vol. 7, No. 4

International experience of compensation
for moral damage in labour relations

Olha Panchenko®

Candidate of Legal Sciences, Senior Researcher
Prosecutor’s Training Center of Ukraine

04050, 81-b Yuriia lllienka Str., Kyiv, Ukraine
https://orcid.org/0000-0003-4365-0495

Yurii Yermakov

Doctor of Law, Professor

Lviv State University of Internal Affairs
79007, 26 Horodotska Str., Lviv, Ukraine
https://orcid.org/ 0000-0002-9400-0604

Volodymyr Sevruk

Doctor of Law, Associate Professor
National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
https://orcid.org/0000-0003-3444-9706

Sergii Pavlenko

Doctor of Law, Associate Professor
National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
https://orcid.org/0000-0002-6108-9462

Vitaliy Oksin

Doctor of Law, Professor

National University “Yurii Kondratyuk Poltava Polytechnic”
36011, 24 Pershotravneva Avenue, Poltava, Ukraine
https://orcid.org/0000-0001-6080-7752

Abstract. The mechanism of compensation for moral damage to employees has existed in most developed states for many
decades, which determines the relevance of its research in view of the insufficient regulation of this institution in Ukraine.
Therefore, the purpose of the study was to analyse the features of compensation for moral damage in labour disputes in
some countries of the world (France, Spain, Canada, Australia) with the aim of borrowing positive experience with the
possibility of its further implementation into Ukrainian legislation. It has been established that there are no restrictions on
the grounds for compensation for non-pecuniary damage in France — any material and moral damage is compensable if it is
a direct and immediate consequence of the tortious act. French labour law strictly prohibits psychological pressure within
the company; employers are obliged to take all necessary measures to prevent such situations. In addition, employers
in this country also have a general duty to ensure the health and safety of their workers. It has been determined that
compensation for moral damage is also provided for in Spanish labour law, but not for all offences in this area. To
determine the amount of moral damage that is subject to compensation, the Law on Labour Infringements and Penalties
(LISOS) is applied, which sets its minimum and maximum amount. Workers in Canada can claim compensation for moral
damage if it has been caused as a result of wrongful dismissal, harassment, and discrimination. Simultaneously, the court
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considers the deceitful conduct of the previous employer following termination when assessing the level of compensation.
It has been substantiated that the Workers Rehabilitation and Compensation Act is the main legal instrument regulating
the procedure for compensation for moral damage to an employee in Australia. According to this Law, psychological
injury is subject to compensation only if it occurred as a result of work or during work; the latter must be a significant,
essential, or main factor that caused the injury. The results presented in the paper can be used by researchers and legal
practitioners in conducting further research on this topic, and by the legislator in the process of improving the mechanism

of compensation for moral damage to employees in Ukraine

Keywords: employer; harm; labour dispute; moral suffering; positive experience; reimbursement

Introduction

Reparation for moral harm is among the entitlements as-
sured by Ukraine’s Fundamental Law. In this regard, Ar-
ticle 56 of the document stipulates that every individual
is entitled to compensation for both material and moral
damages resulted from illegal acts, omission, or decisions
by state authorities, local self-government or their repre-
sentatives while performing their duties (Constitution of
Ukraine, 1996). Reparation for this category of harm is also
a method of safeguarding labour rights. Article 237-1 of the
Labour Code of Ukraine (1971) stipulates that the employ-
er’s compensation for moral damage inflicted on the employ-
ee is provided in instances where the infringement of their
legal rights, including those resulting from discrimination,
mobbing (harassment), as established by a legally binding
court ruling, caused emotional distress, disrupted usual
life connections, and necessitated extra efforts to reorgan-
ise their life. Simultaneously, the issue of compensation for
moral harm remains highly pressing due to its insufficient
regulation within labour laws. Given the large number of
lawsuits connected to this matter in labour relations and the
sharp rise in such cases, spurred initially by the mass layoffs
during the COVID-19 pandemic and subsequently by the all-
out war on the territory of Ukraine, this subject continues to
grow in importance.

Conversely, the framework for compensating moral
damages in labour conflicts has existed in several countries
for decades, which renders its examination highly signifi-
cant, particularly during the phase of reforming labour laws.
This is especially pertinent given Ukraine’s aspirations for
European integration, particularly following the acquisition
of candidate status for EU membership.

The analysis of the academic publications highlights
various aspects of moral damage compensation in labour
relations. O. Panchenko (2022a) explored the methodology
for determining the amount of moral damage compensation
in European countries, emphasising the need to adapt these
practices in Ukraine. She came to the conclusion that the
judges of the considered countries use the framework es-
tablished by the courts in similar cases in determining the
amount of compensation for moral damage, in particular
in labour relations. These decisions are based on relevant
tables or other acts that help judges or representatives of
other bodies in considering similar applications. A. Tabun-
shikov et al. (2020) conducted a comparative study of the
current legislation governing compensation for moral dam-
age in some foreign countries. They defined the basic terms
used in foreign law that are analogous to the institution of
“compensation for moral damage” existing in Ukrainian
legal system. R. Basenko et al. (2022) revealed and exam-
ined the conceptual review of the provisions of internation-
al legal experience in dealing with compensation for moral
(non-property) damage in the context of priorities for the

protection of democratic rights and freedoms of citizens.
M. Hryhorchuk et al. (2023) analysed the protection of prop-
erty rights during the Russian-Ukrainian war, focusing on
international and Ukrainian mechanisms for holding war
criminals accountable. M. Cuadros Garrido (2022) analysed
the deterrent effect of moral damage compensation during
the pandemic, suggesting that the pandemic accelerated the
development of legal mechanisms and raised the question of
punitive damages. F. Gonzalez Cazorla (2022) investigated
moral damage in Spanish consumer law, focusing on its con-
cept and limitations, identifying weaknesses in current leg-
islation, and offering improvements. Having conducted her
own research, Y.M. Porytska (2023) stated that Canadian la-
bour legislation allows workers to sue for wrongful termina-
tion, but only for economic damages. That is, the legislation
and judicial practice of Canada refer cases of illegal dismissal
to the category of cases related to the violation of the terms
of the contract. The compensation for moral damage in this
case is not provided, but it is reimbursed in the event of
discrimination at the workplace, as well as illegal dismissal.

Consequently, as a component of the study, the specific
features of compensating moral damages to employees in
various countries worldwide will be examined to adopt ben-
eficial practices with the potential for further incorporation
into Ukrainian legislation.

Literature review
Scientific sources considered in the study primarily focus on
the legal aspects of moral damage and compensation across
various contexts. N.J. Mullany and P.R. Handford (1993)
dedicated their work to tort liability for psychiatric dam-
age. The researchers presented the detailed discussion of
the symptoms of the psychiatric disorders which most of-
ten form the subject of litigation, the ways to establish a
causal link between mental injury and external event and
the instruments for assessment of damages, based on Aus-
tralian and UK court practice. J.L. Navarro-Espigares and
J. Segura (2011) addressed the issues relating to workers’
compensation to cover damages derived from work ac-
cidents and occupational diseases. The researchers pre-
sented their own method for assessing moral damage and
to illustrate the differences between the proposed method
and the method has been used regularly in Spain, they in-
vestigated three real cases, in which the differences exceed
EUR 200,000. B. Tapia Cornejo (2022) examined procedural
doctrine approaches to moral damage, emphasising the im-
portance of integrating private law and procedural norms
to enhance evidence handling. The researcher stressed the
relevance of Peruvian jurisprudence in addressing moral
damage. B. Verdera Izquierdo (2024) explored family law,
particularly the responsibility for concealing true paternity,
and discussed whether tort law should be applied to family
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matters. S. Morillo Carrillo (2022) investigated state liability
in terms of subjective rights, proposing a reinterpretation
of damage and unlawful damage in light of modern legal
theory. O. Hnativ et al. (2024) explored compensation for
damages caused by Russia’s armed aggression, highlighting
the complexity of documenting damages and the need for
improved legal frameworks. V. Ivanova (2024) addressed
Ukraine’s strategy for compensating property damage via
digital services, emphasising the development of national
court practices and the potential for international coopera-
tion in securing reparations.

As for the authors, who examined the institution of mor-
al damage within labour relations, the following should be
mentioned. V. Chernadchuk (2001) dealt with the problem
of moral damages caused by violation of labour rights and
developed his own methodology of determining the amount
of compensation for moral damage caused to the employee
by the owner of the enterprise, institution or organisation,
or the authorised body. T. Kirichenko (2020) examined the
essence and features of moral damage, its role in the legal
regulation of labour law relations, paying considerable at-
tention to the ECHR decisions on this issue. The research-
er concluded that there is no uniform practice of the Court
on the compensation for moral damage, which is explained
by the fact that it is grounded on the European Convention
rules, which may change or appear during the case. Ya. Pro-
topopova (2011) established the role and significance of the
institution of compensation for moral damages in the labour
law of Ukraine, summarised foreign experience of legal reg-
ulation of compensation for moral damage caused to the
employee by the employer, and outlined the development
trends of the institution of moral damage compensation in
the labour law of Ukraine. O. Soroka (2020) highlighted
certain legal problems of compensation for spiritual injury
caused by work accidents and occupational diseases, result-
ing in author’s method of calculation of the monetary equiv-
alent of non-pecuniary damage caused to an employee, and
detailed analysis of the order for compensation for moral
injury caused by these negative factors.

Despite considerable number of studies dedicated to the
issue under consideration, there is any comprehensive re-
search on the institution of compensation for moral damage
to the employees of other states, which may be considered
exemplary in this matter. This is a considerable drawback
under current conditions, when Ukraine committed to bring
its legislation in line with the European one.

Materials and methods
Common and special methods of scientific inquiry were em-
ployed in the preparation of this paper. Specifically, the sys-
tematic approach was utilised to examine the components of
the issue of moral damage reimbursement in their intercon-
nectedness and unity. Through the application of the mono-
graphic approach, the studies by scholars who investigated
the topic of compensation for non-pecuniary harm in oth-
er countries within the framework of labour relations was
analysed. The system and structural approach was used to
systematise the features of moral damage compensation in
each of the states under consideration. The logical method
helped in formulating the concepts of “moral damage” and
“psychological trauma”. The normative and dogmatic meth-
od made it possible to analyse national legislature of some
countries of the world, which regulates the subject matter of

this research. The choice of the presented states was condi-
tioned by the high level of development of the studied insti-
tution in the selected countries, and the detailed regulation
of the mechanism of its implementation at the legislative
level. The contrastive method helped in the comparison of
the approaches, conditions, and procedures of compensation
for moral damage caused to an employee under the laws of
the countries surveyed. The method of legal modelling was
used to formulate relevant conclusions and proposals.

In the course of preparing the paper, the following legal
instruments of the indicated states were analysed: Labour
Code of France (1973); Law of Spain No. 36/2011 “Regulat-
ing social jurisdiction” (2011); Royal Legislative Decree of
Spain No. 2/2015 “Approving the revised text of the Work-
ers’ Statute Law” (2015); Royal Legislative Decree of Spain
No. 5/2000 “Approving the revised text of the Law on In-
fringements and Sanctions in the Social Order” (2000); Tas-
mania Workers Rehabilitation and Compensation Act (1988);
Labour Code of Ukraine (1971). Concerning court practice,
the following decisions were investigated: Decision of the
Constitutional Court of Spain No. 61/2021 (2021); “Hon-
da Canada Inc. v. Keays” (2008); “Wallace v. United Grain
Growers Ltd.” (1997); Decision of Social Chamber of the
French Court of Cassation No. 13-17.729 (2014). These legal
acts and court decisions were investigated in detail, which
contributed to understanding the concept of moral damage;
the cases where compensation was granted; the conditions,
under which the identified actors were entitled to reimburse-
ment; the mechanism of moral sufferings compensations; the
procedure of determining the amount of indemnity subject
to reimbursement.

Results and discussion

For example, in France there are no restrictions on the
grounds for compensation for moral damage — any material
and non-pecuniary harm is compensable if it is a direct and
immediate consequence of the tortious act. Courts usually
award a total amount of moral damages, but divide it into sep-
arate categories. Thus, as stated by O. Panchenko (2022a),
when determining the amount of compensation, such factors
are considered: the degree of physical suffering; inability
to lead a normal lifestyle; permanent or temporary loss of
working capacity; aesthetic damage; sexual dysfunction; loss
of suitable work and the ability to manage a household; re-
duction of the average life expectancy; compensation for a
spoiled vacation; coma, “vegetative state”, and brain damage.

French labour law strictly prohibits psychological pres-
sure within the company; owners are obliged to take all pos-
sible steps to prevent such situations. Art. L. 1152-1 of the
Labour Code of France (1973) defines moral oppression as
“repeated actions that are intended or result from the deteri-
oration of the worker’s working conditions, which may vio-
late his/her rights or dignity; affect his/her physical or men-
tal health, or endanger his/her future career”. The measures
applied in case of the failure to comply with this prohibition
are quite severe: fines may be imposed on the employer, and
any action taken in violation of this Article may be declared
invalid. The victim of such actions may also demand the em-
ployer to be brought to civil liability and receive reimburse-
ment for harm caused as a result of moral pressure. Besides,
employers in France also have a general duty to ensure the
health and safety of their employees (duty of care). Thus, the
employer must take actions to protect physical and mental



health of his/her subordinates — Article L. 4121-1 of the
Labour Code of France (1973). Violation of this obligation
entails the responsibility of the employer, even if there is
no fault on his/her part. In this case, the employer may be
jointly liable for both the breach of the duty of care and the
consequences of moral duress.

Court practice indicates that this is also the case. This
can be supported by the Decision of the Social Chamber
of the Court of Cassation of France No. 13-17.729 (2014).
According to the case file, the employee was on sick leave
for two months due to a conflict with the manager, who
behaved aggressively towards his subordinate: shouted at
him, insulted him in the presence of his colleagues, etc. In
this regard, the employer noted that he took appropriate
measures immediately after the incident, which consisted of
organising a meeting to resolve the conflict, during which
the manager apologised to his subordinate. In addition, a
special department was created to deal with psychosocial
risks in the company, and the employee who was the victim
of harassment was transferred to avoid any contact with his
former manager. However, despite the best efforts of the em-
ployer, the employee resigned from the company, and then
filed a lawsuit in the labour dispute court with a demand to
compensate for damage caused by moral harassment. The
Court of Appeal ruled in favour of the affected and awarded
him EUR 8,000 in compensation for the employer’s breach
of legal obligation to avoid causing harm and EUR 12,000
in compensation for moral harm resulted from psycholog-
ical damage. Despite the employer’s arguments that the
same injury cannot be recovered twice, the Court of Cassa-
tion upheld the Court of Appeal’s decision and noted that
an employer is in fact violating his legal obligation to avoid
causing harm when one employee is harassed by another in
the workplace, regardless of what actions have been taken
to stop such a violation.

This Decision of the Social Chamber of the Court of Cas-
sation of France No. 13-17.729 (2014) is in line with case
law, which allows an employee to receive 2 compensations
for the psychological pressure he/she experienced on the
job. It should serve as a reminder to employers that mor-
al harassment of their employees in the workplace can be
grounds for prosecution; at the same time, it is emphasised
that the damage to the victim should be compensated even if
the employer immediately took measures to resolve the con-
flict. However, the court will take into account their adequa-
cy, timeliness, and efficiency when calculating the amount
of reimbursement for the moral sufferings (as it was done
when making a decision in the case under consideration).

It is worth noting that the burden of proving the fault
of the owner is borne by the employee; this means that the
latter must provide facts confirming cases of moral harass-
ment against him/her. In turn, the accused must prove that
the contested violations have nothing to deal with this neg-
ative phenomenon. The court listens to both sides and may
decide on additional evidence to be provided for the investi-
gation of the situation to make the most objective decision.
It should be emphasised that employees cannot be punished,
fired or subjected to discriminatory measures because they
have experienced moral harassment, witnessed it, or report-
ed such actions.

Spanish labour law is comprehensive and provides
through protection for workers. It regulates individual and
collective legal relations between employees and employers,
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the scope of which extends to other related areas, such as so-
cial security, labour protection, special labour relations and
procedural law. Thus, the Statute of Workers (Royal Legisla-
tive Decree of Spain No. 2/2015, 2015) regulates a number
of aspects of personal and collective labour relations and is
an important component of Spanish labour law. In addition,
it is responsible for the conclusion of collective agreements,
which establish the minimum wage for employees of certain
professions, the specific features of the trade unions’ func-
tioning, the provision of incentives, etc.

Spain places great emphasis on protection against dis-
crimination in the workplace. Thus, all companies with
more than 50 employees were obliged to elaborate and in-
corporate an equality plan by the end of 2021. They had
to include a pay audit and provide public access as well.
This was necessary to demonstrate that a difference in pay
between workers of different sexes is not the consequence
of discrimination. In addition, discrimination based on sex,
marital status, ethnicity, colour, nationality, ethnic origin,
disability, religion or religious belief, and age is prohibited.
Direct and indirect discrimination, harassment and victimi-
sation are illegal. Those Spanish workers who believe they
have been discriminated against by management can file a
claim to the Labour Court.

Reimbursement for moral harm is also provided for by
Royal Legislative Decree of Spain No. 2/2015 (2015); how-
ever, not for all offences in this area. For example, such com-
pensation is not defined for illegal dismissal. In case of prov-
ing the fault of the employer, the employee has the right to:
1) return to work with compensation for lost remuneration
or 2) payment of 33 days’ salary during the year of service,
provided that the salary does not exceed 24 months’ salary.

However, if the dismissal involved discrimination or
other violation of human rights, the court will declare it
invalid and reinstate the employee with payment of finan-
cial compensation for lost wages. In this case, the employee
is entitled for the moral harm indemnity as well. Accord-
ing to the Decision of the Constitutional Court of Spain
No. 61/2021 (2021), the employee was fired from the com-
pany due to the fact that she spent about 70% of her working
time on personal issues and only the remaining 30% — on
professional ones (according to the results of checking her
computer data). It should be noted that the employees of this
company perform most part of their activity through corpo-
rate PCs, mobile phones, etc., which leaves relevant traces
or is directly visible, as all gadgets are usually connected to
the public network. This enables monitoring of the work and
identifying possible inconsistencies.

The claimant filed a lawsuit against her termination, es-
sentially contesting the owner’s access to her PC. At each
of the stages of the proceedings, the judges agreed that it
was illegal. The company’s internal rules allow only least
necessary intervention, but in this case, there was invasive
digital surveillance, capturing everything on the PC’s screen
(and private content as well). When considering these facts,
the judges gave them different legal assessments. Madrid
Labour Court No. 19 assumed that the unlawfulness (and
therefore impermissibility) of such proof (received as a
result of a violation of the fundamental right) entailed its
complete inadmissibility. Therefore, since this was the only
basis for dismissal, the dismissal itself should also be inval-
idated. Besides, since the dismissal violated the claimant’s
basic rights, the company was forced to redeem EUR 6,251
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as compensation for moral damage (the applicant claimed
EUR 51,439.40) (Decision of the Constitutional Court of
Spain No. 61/2021, 2021). The High Court of Madrid, how-
ever, went the other way. In its opinion, the illegal surveil-
lance performed by the company just required the court to
ignore this proof for the dismissal qualification, but had any
effect of its invalidity. For this, the layoff should have direct-
ly breached the claimant’s fundamental rights, but it was not
the case. Considering that the rest of the proof did not con-
firm the assertable violations, the Court qualified the layoff
as unjust. And since (as it was already stated), the dismissal
did not violate any fundamental rights, the employee is not
entitled to compensation for moral damage (Decision of the
Constitutional Court of Spain No. 61/2021, 2021).

Having exhausted these remedies, the employee applied
to the Constitutional Court (CC) for constitutional protec-
tion grounded on an indirect allegation that her fundamen-
tal right to effective judicial protection had been violated:
(D in respect of the right to privacy and secrecy of com-
munication; (II) in respect to the right to a reasoned deci-
sion, which was breached by the High Court of Madrid. The
Constitutional Court came to the conclusion that the posi-
tion of the latter regarding the fact that the proof obtained
unlawfully does not reflexively entail the invalidness of the
layoff and does not breach the right to effective judicial pro-
tection. Nevertheless, the CC does not decide whether this
understanding is proper; it is an issue of common legitima-
cy, and it is for the High Court to lay down the appropriate
standards. The Constitutional Court recognises the existing
division between the courts and indicates that the position
of the High Court of Madrid is “positively rooted in our legal
system and cannot be characterised as arbitrary or manifest-
ly unfounded” (Decision of the Constitutional Court of Spain
No. 61/2021, 2021).

The judge Maria Luisa Balaguer Callején dissented, stat-
ing that “in the absence of grounds justifying the dismiss-
al, violation of fundamental rights to collect evidence of a
single alleged violation should also result in the reversal of
the dismissal decision”. Conversely, the CC recognised that
the right to effective judicial protection had been breached
in relation to the moral harm reimbursement claimed by
the employee by way of annulment; it is on this point of
the High Court of Madrid decision that the case was sent
back for redetermination. The Constitutional Court expressly
found that evidence obtained during computer monitoring
breached the claimant’s fundamental rights to privacy and
secrecy of communication, and therefore, the High Court of
Madrid had to award refund for moral damage (Decision of
the Constitutional Court of Spain No. 61/2021, 2021).

The legal basis for assigning indemnity for moral harm
for breaching worker’s labour rights in Spain is Art. 183 of the
Law of Spain No. 36/2011 (2011), which specifies that, if the
case concludes that any fundamental right has been violated,
the judge will issue a decision to award an amount of compen-
sation to the claimant who suffered a violation of the funda-
mental right, depending on the extent of moral injury caused
by such violation, as well as other, as well as on others addi-
tional losses. In other words, in any case, when such violation
is proven, the victim has the right to demand compensation.

The most important factor in classifying an offence as
violating an employee’s fundamental rights is the charac-
ter of the owner’s conduct. The latter is legally responsible
“whether the behaviour is described as psychological claim

in a literal sense or not, there is a duty to make good the
damage caused”. Any long-term labour conflict that can
cause psychosocial harm, in the absence of preventive in-
tervention on the part of the employer, is violation not only
under common law — the duty to effectively protect the right
to health, but also under constitutional law — the duty to
protect personal immunity. This position is equivalent to the
French doctrine of labour law.

In addition, there is a need to distinguish between psy-
chological pressure from a broad spectrum of normal and
abnormal conflicts that can be resolved according to the
rules of common law:

disputes connected to working conditions (time,

place, service conditions, etc.) that are “ordinary violations
of labour relations”. Conflict can be an indicator of pressure,
but it will never be the determining factor;

long-term professional pressure that causes stress;

forms of exercising the employer’s powers that are il-
legal or random. This includes any improper, inappropriate,
or abnormal exercise of the company’s authority aimed at
promoting the company’s economic interests, which, how-
ever, does not involve any intention or desire to harm the
emotional stability of the employee or create a humiliating
environment;

oppressing and degrading forms of implementation of
the owner’s management responsibilities, which cause men-
tal harm to employees personally, although directed at all
employees who are subordinate to the employer.

The compensation provided for in Art. 183 of the Law
of Spain No. 36/2011 (2011) includes not only moral dam-
age, but also any other harm caused by the breach of the
fundamental right, although the existence of the latter must
be proven. Sufficient supporting or objective evidence must
be provided for its assessment. As regards the determination
of the amount of moral injury, the criteria for its quantifi-
cation, according to the High Court, should be “made more
flexible”, since the violation of the fundamental right nec-
essarily leads to the assignment of moral damage, and it
is difficult to establish its exact amount. Determining the
amount of moral harm is a hard and costly process; there-
fore, the High Court uses the Law on Labour Irregularities
and Penalties (LISOS) (Royal Legislative Decree of Spain
No. 5/2000, 2000) as a guide to determine the amount of
the foreseeable compensation.

In Royal Legislative Decree No. 5/2000 (2000), labour
offences, which are the acts or omission of employers that
contradict the legal and regulatory provisions of collective
and individual labour agreements on employment, profes-
sional training, temporary work, social and labour inte-
gration and other types of labour relations, classified and
sanctioned in accordance with this Law, are united into
groups depending on the rules that are violated. They in-
clude: breaches of conditions in personal and group labour
agreements; infringements in the area of occupational haz-
ard prevention; breaches in employment regulations; failure
to comply with temporary employment rules; violations in
the area of social protection; breaches of the right to en-
titlements; infractions related to workplace accident and
occupational illness insurance; violations concerning labour
migration, among others.

Each of these groups is divided, in turn, into subgroups
with further classification of offences into light, medium,
serious, and especially serious. For each of them, the Law



provides a sanction in the form of a fine with a minimum,
average, and maximum value, considering the criteria estab-
lished in it. They are: negligence and intentionality on the
part of the perpetrator, fraud or conspiracy; ignoring previ-
ous remarks and demands of inspectors; the company’s reve-
nue; the number of employees affected; the damage caused;
the extent of the fraud, etc. In case of violation of the rules
of professional risks prevention, such criteria as the level
of hazard, severity of harm or damage that may have been
caused by the absence or lack of necessary measures, the
number of injured persons, etc. are applied.

According to Royal Legislative Decree No. 5/2000 (2000),
a report on violations issued by the Employment and Social
Security Inspectorate must not only describe the facts that
led to the breach, but also state its classification (as minor,
serious, or very serious), its severity and the penalty provid-
ed. The assessment of fines is within the competence of the
inspection bodies, which must perform it in accordance with
the criteria established by law. After qualifying each offence
and carrying out its assessment, the inspection bodies pro-
pose the amount of the fine to be collected, considering the
criteria laid down in this act. The amount of compensation
must be substantiated by the judge of the first instance, and
such an assessment can only be changed by appeal or review
by the court of cassation when it is excessive, unjust, inap-
propriate, or unreasonable.

In 2008, the decision known as “Honda Canada Inc. v.
Keays” (2008), provided for a definition of moral damage,
which is used by all courts in Canada when dealing with
such cases. According to it, moral damage is harm caused
by dismissal; if the employer’s behaviour is found to be un-
fair or unconscionable resulting in the employee’s mental
disorder, the latter may be awarded appropriate compen-
sation. Non-pecuniary damages are the exception, not the
rule: ordinary suffering and injury resulting from dismissal
are usually not compensable. Damages for moral damage are
compensated in the form of a one-time monetary payment,
not related to loss of income.

This decision provided a basis for employees to sue for
wrongful dismissal, but only for economic losses. That is,
Canadian legislation and case law refer cases of wrongful
dismissal to the category of ones related to the breach of
contract terms. In this case, moral damage is usually not
compensated. The award that the employee may expect will
be limited to the damage caused by the late notice of the
future dismissal. If the circumstances of the case were un-
acceptable, compensation may be awarded depending on
the manner and conditions of such dismissal. As a rule, this
concerns awards for aggravating circumstances (discrimina-
tion). The purpose of such reimbursement is not to compen-
sate for damages, but to punish the employer. According to
Y.M. Porytska (2023), when deciding on such compensation,
the courts are guided by the following: whether the dismiss-
al procedure was clearly and grossly violated; were there
serious grounds for dismissal (an investigation was conduct-
ed, etc.); whether all necessary salary payments have been
made; whether the employer took such actions that could
further prevent the employee from finding a new job, etc.

Compensation is awarded in cases where the employee
is able to demonstrate the presence of moral harm done by
the employer. This means that if the owner behaved unjustly
or unconscionable during the dismissal process, for exam-
ple, has cheated, lied, or demonstrated clear disrespect and

O. Panchenko et al.

indifference, and the former employee provides evidence
that this behaviour caused him/her moral distress, he/she
may be entitled to compensation for this suffering.

In the case “Wallace v. United Grain Growers
Ltd.” (1997), the court cited the following examples of the
employer’s dishonest behaviour: 1) the employer illegally
accused the employee of theft and reported this fact to future
potential employers, which significantly complicated the job
search process for the dismissed; 2) the employer unjustifia-
bly accused the employee of failing to fulfil his professional
duties and refused to provide a letter of recommendation;
3) after the elimination of the employee’s position, the em-
ployer promised the latter a new one, which was never pro-
vided. The former employee waited for an appointment for
a long time (more than a month), and during this period he
did not look for a job, which negatively affected his financial
condition; 4) the employer dismissed the employee immedi-
ately after the latter left sick leave; 5) the employer sold his
business and fired the employee, promising that he would
be hired by new management. After three months, he was
indeed offered to return to his duties, but the salary for their
performance was already half as much. The given examples,
clearly, do not cover the entire list of cases of dishonest be-
haviour by the employer; however, they help to orientate in
which cases the dismissed employee can count on compen-
sation for moral damage. Generally, Canadian courts award
for moral damage in the range of $20,000 to $40,000. How-
ever, there are isolated cases of awarding larger sums if the
judge believes that the employee experienced particularly
severe moral suffering due to the employer’s unscrupulous
behaviour (Panchenko, 2022b).

There are 11 main workers’ compensation schemes in
Australia. Each of Australia’s 8 states and territories has de-
veloped its own compensation system, and there are 3 pro-
grammes at the Commonwealth level: for Australian Gov-
ernment employees and Australian Armed Forces personnel
who served before 01 July 2004; the second — for some
categories of sailors; the third one — for Australian Armed
Forces personnel serving on or after 01 July 2004 (Carey &
Triffitt, 2018). The Workers Rehabilitation and Compensa-
tion Act (1988) is the main regulation governing the proce-
dure for compensating moral harm. According to its rules,
an employee in Australia has the right to compensation for
psychological injuries or disorders received during the per-
formance of his/her work duties. Psychological trauma is a
set of cognitive, emotional, and behavioural symptoms inter-
fering with the normal life of an employee and can greatly
influence his/her feelings, thoughts and interactions with
other people. Psychological trauma can compromise such
illnesses as depression, anxiety, or PTSD.

Psychological injury is compensable only if it occurred
as a result of work or during work; the latter must be a sig-
nificant, essential, or main factor that caused the injury.
Claims for psychological injury compensation are generally
not accepted if they are related to the employer’s reasonable
dismissal, layoff, transfer, job evaluation, disciplinary action
or placement. An employee who has suffered a psychological
injury must report it to (optionally): his/her employer(s);
immediate supervisor; the person designated by the employ-
er for this purpose; the person authorised to receive such
applications. The document must be submitted no later than
six months from the day of the injury, or six months from the
day of the death of the employee, if it was the cause of his
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death. If this period is missed, the employee loses the right
to compensation, unless it was missed for valid reasons.

The application should contain the following details:
name of the victim; his/her home address and telephone
number; the nature of the injury, the date and reason for re-
ceiving it. Along with the application, the employee should
submit a medical certificate in the prescribed form, signed
by a practicing physician or an appropriate accredited insti-
tution. Such a certificate may be provided after the applica-
tion, but the latter will be considered submitted only after
a medical report is attached. The employer or other author-
ised person who received such a statement should notify
the employee within 14 days whether or not the latter is
entitled to compensation. In case of missing this period, the
perpetrator will have to pay a fine.

After receiving the application, the employer or oth-
er authorised person should complete a report in the pre-
scribed form and send it along with a copy of the applica-
tion, within five days to their insurer, who, in turn, within
five days should forward them to the WorkCover Tasmania
Board - a special body that considers this kind of claims.
The employer has to inform the employee about the results
of the examination of the application within 28 days from
the day of its receipt (in writing). In the case of refusal to
pay compensation, the employer should indicate the rea-
sons for it, and the arguments he/she was guided by when
accepting it. An employer’s decision (both positive and neg-
ative) can be appealed to the Tasmanian Civil and Admin-
istrative Tribunal. The Law of 1988 regulates in detail the
procedure for consideration of each of these issues, which
must be conducted within the appropriate time frame and
supported by the necessary documents.

Conclusions

As a result of research conducted, the following conclusions
were obtained. French labour law strictly prohibits psycho-
logical pressure within the company; employers are obliged
to take all actions for preventing such situations. In addition,
employers have a general duty to ensure health and safety
of their employees. For the breach of this obligation, the
employer assumes collective responsibility (both for the in-
fringement of the duty of care and for the moral harm inflict-
ed) even in the absence of culpability. Simultaneously, the
harm to the victim must be reimbursed even if the employer
promptly implemented actions to address the conflict.

Reimbursement for moral damage is also provided for
by Spanish labour law; however, not for all offences in this
area. Thus, for example, such compensation is not envisaged
for illegal dismissal. However, if the dismissal involved dis-

Employees in Canada can seek reimbursement for non-pe-
cuniary harm if it has been inflicted due to wrongful termina-
tion, harassment, or discrimination. Simultaneously, the de-
ceitful actions of the former employer following termination
are considered by the court when assessing the award for
moral injury, as the conduct of the employer or the entity au-
thorised by them must align with the principles of good faith
and fairness both during the employee’s dismissal process
and afterward. There are 11 main workers’ compensation
schemes in Australia: each of Australia’s 8 states and territo-
ries has developed its own compensation system, and there
are 3 programmes at the Commonwealth level. The Workers
Rehabilitation and Compensation Act (1988) is the main reg-
ulation governing the procedure for compensating damage
to the employee. According to this Law, psychological injury
is subject to compensation only if it occurred as a result of
work or during work; the latter must be significant, essential,
or main factor that caused the injury. Claims for psycholog-
ical injury compensation are generally not accepted if they
are related to the employer’s reasonable dismissal, layoff,
transfer, job evaluation, disciplinary action or placement.

Therefore, compensation for moral damage to the em-
ployee is provided for in all the countries considered in the
case of discrimination and harassment at the workplace, as
well as wrongful dismissal. Notably, discrimination in la-
bour relations is considered a serious offence, the responsi-
bility for which sometimes arises even regardless of fault on
the part of the employer, who, in turn, must take all neces-
sary measures to prevent this phenomenon. The criteria used
in assessing the amount of compensation are established at
the legislative level, including certain, legally defined frame-
works within which compensation is assigned depending on
the severity of the offence in the labour area that caused
harm, the fault of the employer and the employee, the com-
pany’s income, the presence of previous violations on the
owner’s part, etc. The procedure for an employee’s request
for compensation is clearly prescribed, specifying all the
terms by which it must be considered by each authorised
body. Such a detailed regulation helps to ensure the stability
of legal practice on this issue and provide adequate amount
of compensation to the victims.

Given the fact that there are no uniform mechanisms
for compensation for moral damage or methods for calculat-
ing its amount in Ukraine, this finding may be useful in the
process of improving the procedures of its compensation in
general and within labour relations in particular. Prospects
for further research lie in the possibility of developing ways
to incorporate positive experience into relevant regulations.

crimination or other violation of human rights provided for Acknowledgements
by the Constitution or other laws of Spain, the court declares  None.
it invalid and reinstates the employee with payment of fi-
nancial compensation for lost wages. In this case, the em- Conflict of interest
ployee is entitled to compensation for moral damage. None.
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AnoTanisa. MexaHi3M KOMIEHcallil MOpaJbHOI MKOU NpaliBHUKAM y GiIbIIOCTi PO3BUHYTHX JIepXkaB iCHYe Bxe GaraTo
JECATUIIITh, II0 0OYMOBJIIOE aKTyaJIbHICTh MOT0 AOCJIiKEeHHA 3 OIJIAAY HEeJOCTaTHbOI BPEryJIbOBAHOCTI I[bOT0 iHCTUTYTY
B YkpaiHi. Tox MeTo10 cTaTTi OyB aHaJIi3 0COOJIMBOCTEH BiJIIKOyBaHHA MOPAJIBbHOI IIKOAM y TPYJOBUX CIIOPaX JeAKUX
kpaiH cBity (®pannii, Icnanii, Kanagu, ABctpasii) i3 MeTO0 3amno3u4eHHs MO3UTUBHOTO JOCBiy Ta MOXJIMBOCTI HOTO
MOJAJIbIIO] iMIJIEMeHTallil 10 YKpalHChbKOro 3aKOHOAAaBCTBa. 3’sicoBaHO, 1o y ®dpannii BigcyTHi Oyap-Aki oOMexeHH:
CTOCOBHO MiJCTaB /1 KOMIIeHcallil MOpaJIbHOI IIKOAY — YCi MaTepiajibHi Ta MOpaJIbHi BTpaTH MOXYTb Oy TU KOMIIEHCOBaHi,
SIKII[O BOHU € Oe3nocepeHiM i MpAMNM pe3yJIbTaTOM JeJIiKTHOro TpaBonopyiieHH:A. @paHIly3pKe TpyAOBe 3aKOHOAABCTBO
CyBOPO 3a00pOHS€E IICUXO0JIOTiYHNI TUCK BCeperHI KOMIIaHil; po60To1aBLi 3000B’A3aHi BXUBATU BCiX HEOOXiJHUX 3aX0/1iB,
abu 3amobirtu moAibHmMM cutyanism. Kpim Toro, Ha po60TOAaBIliB I[i€l KpalHU TAaKOX MOKJIAJAETHCSA 3aTaJIbHUI 000B 30K
moao 3abe3nedeHHs OXOPOHM 3[J0pPOB’s Ta 0e3neKky CBOIX MNpaliBHUKiB. Bu3HadeHO, IO BiAMIKOAYBaHHS MOPAIbHOI
IIKOAY iClaHChKUM TPY/JIOBUM 3aKOHOJABCTBOM TaKOX IlepeabaueHo, BTiM He 3a BCi paBonopyuieHHs y il chepi. s
BU3HAUeHHsA PO3Mipy MOpaJIbHOI HIKOAHY, fAKa MifjArae KoMIeHcallil, 3aCTOCOBY€ETbCA 3aKOH NMPO TPYOBi MOPYIIEHHs Ta
NIOKapaHHsA, [le BCTaHOBJIEHUH 11 MiHiMaJIbHUAN i MakcuMasbHUN po3mip. [IpaniBHuky B KaHaai MaoTh IpaBo BUMaraTu
KOMIIEHCAllilo 3a MOpaJIbHy IIKOAY, AKI0 BOHA OyJjia 3amo/iisiHa BHACIiAOK HENpaBOMipHOIO 3BiJIbHEHHs, IlepecylilyBaHb
abo auckpuminanii. [Ipu 11pOMy HeJOOPOCOBIiCHI [Tl KOJMITHHOTO POOOTOMABIISA Mic/Is 3BiJIbHEHHS BPAaXOBYIOTHCA CYIOM
Npy BU3HAYEHHi PO3Mipy BiAIIKOJyBaHHA 3a MOpaJibHy IKoAay. JloBeleHO, mo 3akoH mnpo Ge3meky, peabimiTariio ta
KOMIIEHCallil0 € OCHOBHMM HOPMAaTUBHUM AOKYMEHTOM, SAKWIl BHU3HA4ae MpolieAypy KOMIIeHcalil MOpajbHOI IIKOAU
MpaniBHUKY B ABcTpastii. 3a 3aKOHOJABCTBOM KpaiHH, IICUXOJIOTiYHA TpaBMa HifjiArae BiIIKOAYBAHHIO JIWIIE B TOMY
BUNAAKY, SIKIIO BOHA BUHUKJIA B pe3yJIbTaTi poboTH abo miJ yac poOOTH; OCTaHHA Ma€ OyTH 3HAYHUM, CyTTEBUM, iCTOTHUM
a60 ocHOBHUM (aKTOPOM, 1[0 3aB/IaB TPaBMy. Pe3ysibTaTy, IpejicTaBjeHi y CTaTTi, MOXYTb Oy T BUKOPUCTaHI HAYKOBLIAMH
Ta IPUCTAaMU-TIPAKTHUKAMU IIPU NPOBe/IeHH] MOJaIbIINX JOCTIi/)KeHb Ha II0 TEMATHUKY, a TaKOX 3aKOHOZABLeM y Ipoleci
YIOCKOHAJIEHHA MeXaHi3My Bi[IIIKOAYBaHHA MOPAJIbHOI IIKOAY MpalliBHUKAM B YKpaiHi

Kut1040Bi cJroBa: KoMIIeHcallisl; MOpaJIbHI CTPaX1aHH:A; poO0TOAABELD; MO3UTUBHUIN JOCBiA; TPyAOBUI CIIip; IIKOAA


https://orcid.org/0000-0003-4365-0495
https://orcid.org/ 0000-0002-9400-0604
https://orcid.org/0000-0003-3444-9706
https://orcid.org/0000-0002-6108-9462
https://orcid.org/0000-0001-6080-7752

