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The article is devoted to specific issues of the application of the European Convention on the Protection of Human Rights and Fundamental
Freedoms and the practice of the Strasbourg Court in the legal positions of the Constitutional Court of Ukraine.

The scientific article examines the influence of the European Convention on the Protection of Human Rights and Fundamental Freedoms
of 1950. and practices of the European Court of Human Rights on the implementation of constitutional justice in Ukraine. Based on the analysis
of the decisions of the Constitutional Court of Ukraine, examples of the application of the practice of the Strasbourg Court by the constitutional
control body in Ukraine for the formulation of legal positions regarding the constitutionality (unconstitutionality) of the provisions of national
legislation and in the course of the official interpretation of the Constitution of Ukraine

The article singles out two established scientific approaches to the application of decisions of the European Court of Human Rights by bodies
of constitutional jurisdiction: imperative, in which the application of precedent practice of the Strasbourg Court is mandatory, and dispositive —
constitutional courts apply the decisions of the ECtHR in order to provide additional justification for their decisions.

As a result of the analysis of the decisions of the Constitutional Court of Ukraine in the field of human rights, it was concluded that the Court
developed a national doctrine of human rights, which is based on the legal foundation of domestic legislation, the provisions of the 1950 Convention,
and the decision of the Strasbourg Court. It is noted that in the system of the state mechanism, the Constitutional Court performs the role
of an instrument for the implementation of European human rights standards.

It is noted that the decision of the European Court of Human Rights, together with the normative provisions of the European Convention on
the Protection of Human Rights and Fundamental Freedoms, should serve as one of the guidelines for improving the legal system of Ukraine
and implementing European legal standards.
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Y cTaTTi 4oCniAXY€ETbCA NMTaHHS BNUBY €BPONENChKOI KOHBEHLLT NPO 3aXUCT NpaB MoAWHK | OCHOBOMONOXHUX cBoboa 1950 poky Ta npak-
TVKM €BPONENCLKOro Cyay 3 NpaB JOANHN Ha 3AiNCHEHHSA KOHCTUTYLINHOI ocTuLii B YkpaiHi. Ha ocHoBi aHanisy pieHb KonctutyuinHoro Cyay
YKpaiHu HaBefeHO MpUKNagu 3acTOoCyBaHHSi OPraHOM KOHCTUTYLIHOMO KOHTPOMio npakTuku CTpacbypabkoro cyay opraHoM KOHCTUTYLIAHOTO
KOHTPOMIO B YkpaiHi Ana (hopMynioBaHHA NpaBOBUX MO3ULINA LWOAO KOHCTUTYLNHOCTI (HEKOHCTUTYLIHOCTI) NOMOXEHb HaLiOHAIbHOMO 3aKOHO-
[aBcTBa Ta B Xofi OiLiiHOro TrymaveHHs KoHetutyuii Ykpainu.

BuokpemneHo fgBa yctaneHi HaykoBi MigxoAu OO 3aCTOCYBaHHSA pilleHb €BPOMENCHKOro Cydy 3 npaB JIOAVHW OpraHaMy KOHCTUTYLINHOT
HOpPUCAMKLIT: iIMNepaTUBHWIA, NpY IKOMY 3aCTOCyBaHHS NpeLeaeHTHoT NpakTukn CTpacbyp3bkoro cyay € 060B’S3KOBUM, Ta AUCMO3UTUBHUN — KOH-
CTUTYLiVHI cyan 3acTocoBytoTb pileHHs €CII1 3 meToro Ao[aTKoBOro 06r'pyHTYBaHHS CBOIX piLLieHb.

3asHaueHo, o KoHcTutyuinimnin Cya BUKOPUCTOBYE pilleHHs EBPONENCLKOro Cyay 3 NpaB NIOAUHN Anst (DOPMyBaHHS BMACHUX HOPUANYHUX
no3uLii, B pe3ynbraTi Horo BOHM (hakTUYHO CTaloTb 3MICTOBHUM €MEMEHTOM MOTUBYBAsIbHO| YaCTWHM OT0 pilleHHs. [4ns obrpyHTyBaHHS npaso-
BUX NO3ULi NMPW NPUAHATTI BiANOBIAHUX pieHb KoHcTuTyuinHuiA Cya YkpaiHu 3acTocoBYE KOMMIEKCHUIA NiAXid, sSikUiA nonsirae B 3aCTOCYBaHHi,
nopsia 3 KoHcTuTyuieto YkpaiHu Ta iHLWKX akTiB HaLioHanbHOro 3akoHoAaBCTBa, €BPONENCLKOI KOHBEHLT, iHLUIMX MiXHapOAHO-NPaBOBUX AOrOBO-
piB y cdbepi 3axucTy npaB NoAnHK, a Takox pieHb ECTIT.

Y pesynbtarti aHanidy piweHb KoHctutyuinHoro Cyay Ykpaidu B ranysi npas miogvHu 3pobneHo BMCHOBOK Mpo BMpobneHHs Cyaom Haui-
OHarbHOI JOKTPUHU NpaB MOAUHU, SKa CMUPAETbCA Ha NpaBoBUN YHOAAMEHT BITYM3HSHOTO 3aKOHOAABCTBA, NonoxeHHs KoHseHuii 1950 p.,
Ta pilweHHs Ctpacbypabkoro cyay. 3asHaveHo, Lo B CUCTEMI AepXaBHOro MexaHiamy KoHctutyuinHuin Cya BUKOHYE posb iHCTPyMeHTa BMpoBa-
[KEHHS1 EBPOMENCHKUX CTaHAApPTIB Npas NOANHN.

KoHcTaTyeTbes, WO pilleHHs €BPOMNEncLKOro Cyay 3 npae MoAUHKM NOpSA 3 HOPMAaTUBHVMMW MOSIOXEHHSMWU €BPONENChbKOI KOHBEHLIT Mpo
3axuUCT NpaB NIOAVHU Ta OCHOBHMX CBODOA MakoTb CryryBaTh OOHWM i3 OPIEHTVPIB ANs YAOCKOHANEHHs NpaBoBOi cUCTeMU YKpaiHu i BTiINEHHS
€BPOMNENCLKNX NPaBOBUX CTAHAAPTIB.

Kntouosi cnoBa: KoHctutyuinHui Cya, pieHHs KoHctuTyuiiHoro Cygy, €Bponeiicbka KOHBEHLiS, 3aXVCT NpaB NtoAnHN, EBponecbkuin cyn
3 NpaB JOANHKN, 3aCTOCYBaHHS pillieHb, 3aCTOCYBAHHS KOHBEHLIi.

Statement of the problem. Having chosen integration
into the European community as a strategic course
of socio-political and legal development [1], Ukraine declared
the priority of basic humanistic values and embarked on
the path of implementing international law into national
legislation and legal practice. This trend is primarily
noticeable in the field of implementation of European
standards for the protection of human rights, the basis of which
is the European Convention for the Protection of Human

Rights and Fundamental Freedoms of 1950 [2] (hereinafter —
the ECPHR, the European Convention), the corresponding
protocols to it, as well as the practice of the European Court
of of human rights (hereinafter — ECtHR, Strasbourg Court).
Analysis of recent research and publications. Certain
aspects of the application of the European Convention
of 1950 and the precedent practice of the European Court
of Human Rights during the formulation of the legal
positions of the Constitutional Court of Ukraine were studied
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by Ukrainian scientists in their works: M. Antonovych,
Yu. Barabash, M. Gultai, T. Dudash, P. Yevgrafov, V. Campo,
M. Kozyubra, P. Rabinovych, N. Radanovych, M. Savchyn,
A. Selivanov, V. Tykhyi, V. Shapoval, V. Shevchuk and others.

The purpose of the article is to clarify the specifics
of the application of the European Convention on Human
Rights and precedent practice of the European Court
of Human Rights in the legal positions of the Constitutional
Court of Ukraine.

Presentation of the main material. Ratification
ofthe European Convention by the Law of July 17,1997 Ukraine
recognized the binding jurisdiction of the ECtHR in all matters
related to the interpretation and application of the ECHR [3].

February 23, 2006 The Verkhovna Rada of Ukraine
adopted the Law of Ukraine "On the Implementation
of Decisions and Application of the Practice of the European
Court of Human Rights", Article 2 of which stipulates that
decisions of the Strasbourg Court regarding Ukraine are
mandatory for Ukraine to implement in accordance with
Art. 46 of the European Convention of 1950 [4]. In addition,
Article 17 of this Law defines the legal basis for the application
by courts of the European Convention and the practice
of the Court: "Courts apply the Convention and the practice
of the Court as a source of law when considering cases".
However, it should be noted that the provision of the mentioned
article does not apply to the Constitutional Court of Ukraine
(hereinafter referred to as the Constitutional Court), because
as a result of the constitutional reform of 2016 from
part. 3 Art. 124 and ch. 1 Art. 147 of the Constitution of Ukraine,
the provision on assigning the KSU to the judiciary and defining
the KSU as the only body of constitutional jurisdiction in
Ukraine has disappeared [5].

Constitutional reform of the judiciary in Ukraine in 2016.
significantly changed the status and legal status of the KSU as
the only body of constitutional jurisdiction, the Constitutional
Court became an independent body of constitutional control,
independent and separated from the bodies of legislative, exec-
utive, judicial power, and the president. This body primarily
ensures compliance with the principle of supremacy of the Con-
stitution of Ukraine in the activities of state bodies [6, p. 16—17].

However, as a result of the above-mentioned constitutional
reform, a gap was created in the current national legislation
regarding the attribution of the application of the European
Convention of 1950 to the powers of the KSU. Such a situation
caused an urgent need to conduct scientific research aimed
at assigning the task of applying the European Convention on
the Protection of Human Rights and Fundamental Freedoms
and the practice of the Strasbourg Court to the powers
of the KSU.

It is constitutional justice in democratic countries that
acts as an effective means of adapting national legal systems
to European standards of human rights protection. Due to
the binding nature of the decisions of the Constitutional
Court of Ukraine, its legal positions, formed on the basis
ofthe European Convention and the jurisprudence ofthe ECtHR,
contribute to the implementation of the latter in domestic legal
practice. Applying the provisions of the European Convention
and the practice of the ECtHR, the Constitutional Court guides
the legislator, courts and other law enforcement bodies, as
well as private individuals to take into account European legal
principles and values when improving national legislation,
solving legal cases, defending human rights and fundamental
freedoms [7, p. 55].

At the same time, according to its status, the Constitutional
Court is a body of constitutional jurisdiction that ensures
the supremacy of the Constitution of Ukraine, resolves
the issue of conformity of the Constitution of Ukraine
with the laws of Ukraine and, in cases provided for by
the Constitution of Ukraine, other acts, carries out the official
interpretation of the Constitution of Ukraine, as well as
other powers in accordance with the Constitution of Ukraine

(Article 1 of the Law of Ukraine "On the Constitutional Court
of Ukraine" [8]).

In its legal positions, the Constitutional Court of Ukraine
uses the provisions of the 1950 Convention. and decisions
of the Strasbourg Court as a source of law. As evidenced by
the official statistics of KSU appeals to the ECHR and ECtHR
decisions: to the European Convention (in particular, in
the context of its interpretation by the Strasbourg Court)
the Constitutional Court directly applied during the preparation
of' more than 70 of'its decisions; KSU appealed to the decisions
of the ECtHR in more than 60 decisions. Moreover,
the leadership in the list of references of the Constitutional
Court of Ukraine to the Convention of 1950 belongs to
Article 6 — "Right to a fair trial" [2].

In the vast majority of cases of applying the Convention
and the practice of the ECtHR in its activities as arguments
for motivating its own decisions, the CSU uses the most
complete and, so to speak, the most perfect (at least from
a formal point of view) form — a reference to a specific article
of the Convention and a specific decision of the ECtHR with
an explanation legal position [9, p. 38].

Based on the analysis of foreign experience, two
approaches to the application of ECtHR decisions by bodies
of constitutional jurisdiction can be distinguished: imperative
(in which, according to national legislation, the application
of precedent practice of the Strasbourg Court is mandatory)
and dispositive (in which constitutional courts apply ECtHR
decisions for the purpose of additional justification of their
decisions).

For the first time, the KSU wused the practice
of the Strasbourg Court when making a decision in a case
based on appeals from residents of the city of Zhovti Vody
dated December 25, 1997. No. 9-zp [10]. Since that time,
the Constitutional Court, when formulating its legal positions,
increasingly turns to both the ECHR and the decisions
of the ECtHR as sources of law. However, it should be noted
that in most cases such an appeal to the body of constitutional
justice is rather illustrative, i.e. without additional objective
justification or interpretation of the content of the violated
right. Although it is worth mentioning such legal positions
of the KSU, where he details it. Yes, the Constitutional Court
in its decision of December 13, 2011. No. 17-pr/2011 [11],
referring to the decisions of the Strasbourg Court in such cases
as "Daubertin v. France" (1993), "Guincho v. Portugal" (1984),
"Union Alimentaria Sanders S.A. v. Spain" (1989), "Holder v.
Great Britain" (1975), "Klass and others v. Germany" (1978)
emphasize various aspects of the right of access to a fair
and open trial within a reasonable time by an independent
and impartial tribunal, defined by Art. 6 of the ECHR, while
using international norms when justifying their own decisions.
Thus, the Constitutional Court uses the decision of the ECtHR
to form its own legal positions, as a result of which they
actually become a substantive element of the motivational part
of its decision. Considering the above, it can be concluded
that the decision of the ECtHR is a source of law in Ukraine
and a part of the constitutional law of Ukraine.

The objective basis on which the ECHR and ECtHR
decisions are applied in the domestic legal system is the national
legal tradition. In the context of the problems of our research,
it is appropriate to refer to the monograph of P. Rabinovych
and N. Radanovych "European Convention on Human Rights:
problems of national implementation", which, in particular,
provides a theoretical and legal description of the main
principles of the national tradition of implementing the norms
of the European Convention. The authors of the monograph
proposed the following definition: "Bringing the state's legal
practice into line with an international legal treaty is a law-
making, as well as law-interpreting, law-enforcing, and law-
enforcement activity of the state, carried out to fulfill the norms
of an international treaty or under its influence in order to
eliminate or prevention of contradictions (inconsistencies)
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between national legal phenomena and these norms"
[12, p. 41]. In addition, scientists single out the following
areas of influence of the decisions of the Constitutional Court
of Ukraine on the national implementation of the Convention:

1) mandatory execution of the Court's decision by the state
in respect of which this decision was adopted;

2) possible retrial of the case, including resumption
of proceedings in cases where the Court recognized a violation
of the Convention, especially when the injured party continues
to suffer significant negative consequences of the decision
taken at the national level;

3) harmonization of national legislation with the provisions
of the Convention;

4) application of the norms of the Convention by national
human rights bodies, in particular by courts. At the same time,
a "transitional" or "borrowed" interpretation of the Convention
is performed (actually, a "transfer of interpretation" is created);

5) interpretation of the Convention by national legal
entities: legal interpretation bodies can be tasked not simply
with "transferring" the interpretation proposed by the Court
in relation to this category of cases, but with additional
interpretation of the Court's decision itself;

6) through the activity of constitutional courts;

7) influence on the formation of legal awareness of officials
and officials, as well as individual citizens [12, p. 125, 139].

Analyzing the peculiarities of the national implementation
legal interpretation, the authors note that the subject of such
an interpretation is:

a) norms of another — international — legal system, which,
although included in the national legislation, continue to
maintain a connection with the international legal system,
and therefore their interpretation cannot be carried out
without taking into account international requirements for
the interpretation of international legal acts;

b)normsofinternational treaties onhumanrights, presuming
influence on their interpretation and acts of international law
enforcement bodies; such an interpretation takes place when
it is necessary to correctly apply an international legal treaty
on human rights (in particular, the Convention) or to establish
and ensure its compliance with national legislation (this
indicates that this interpretation may precede implementing
legislation, since if it is established that such an agreement
does not correspond to the norms of national law, then the latter
will have to be changed) [12, p. 171-172].

Specialists in the fields of constitutional and international law
claim that the European Convention is an international treaty that
has widely borrowed the constitutional traditions of the member
states of the Council of Europe. At the same time, we note that
the jurisprudence of the Strasbourg Court also underwent further
development due to the influence of the national constitutional
law of the countries participating in the Convention.

As noted by P. Yevgrafov and V. Tykhyi, relevant
constitutional norms regarding human rights and freedoms
and guarantees of their provision by the participating states,
if not identical, then similar to convention norms. Therefore,
the legal positions of the ECtHR should also be applied
when interpreting the relevant norms of the constitutions
of the participating states.

In connection with the fact that human rights and freedoms
are the basis of constitutions, and each of them is a single
whole, the legal interpretation of the ECHR should be applied
in the interpretation of other constitutional provisions.
The practice of the ECtHR is also taken into account when
interpreting the laws of member states, because they, like other
normative legal acts, are adopted on the basis of constitutions
and must correspond to them [13, p. 83].

The Constitution of Ukraine contains a catalog of human
rights, which is practically similar to the corresponding catalog
of the European Convention. Although some terminological
differences between the convention and constitutional
provisions should be mentioned. Therefore, in order to

substantiate legal positions when making relevant decisions,
the Constitutional Court of Ukraine applies a comprehensive
approach, that is, in addition to the Constitution of Ukraine
and other acts of national legislation, it uses the potential
of the European Convention, relevant international legal
treaties in the field of human rights protection, as well as
decisions of the ECHR. It is in this way that the influence
of the European Convention and the practice of the ECtHR on
the constitutional judiciary of Ukraine is carried out [ 14, p. 56].

P. Rabinovych proposed two main directions of influence
of ECtHR decisions on constitutional justice. The first consists in
taking into account by the constitutional courts the instructions
and legal evaluations of the ECtHR given in its decisions
in specific cases, in the consideration of which the bodies
of constitutional control were involved at the stage of resolving
the dispute within national jurisdictions. In particular, the ECtHR
has repeatedly noted that when determining the "reasonableness"
of the trial period (Part 1, Article 6 of the European
Convention), it is also necessary to take into account the time
of consideration of a complaint or statement of a person by
a body of constitutional control, especially in cases where
the latter's decision will affect the result of consideration of this
case. In particular, the ECtHR has repeatedly noted that when
determining the "reasonableness" of the trial period (Part 1,
Article 6 of the European Convention), it is also necessary to
take into account the time of consideration of the complaint
or application. persons by the body of constitutional control,
especially in cases where the latter's decision will affect
the outcome of the consideration of this case.

In some of its decisions, the ECtHR indicated under which
conditions a complaint to the constitutional court can be
recognized as effective, and under which conditions it is not. It
is quite obvious that due to the precedent nature of the practice
of the ECtHR, its legal positions regarding constitutional
justice concern not only states, who were parties to the case,
but are also subject to consideration in the implementation
of constitutional control and in the process of rule-making by
other states that have recognized its jurisdiction (in particular,
when they introduce the institution of a constitutional
complaint) [15, p. 35-36].

The second direction of the influence of the practice
of the ECtHR on national constitutional justice is the con-
sideration of the principles developed by it, the conceptual
and methodological foundations of the protection of human
rights and fundamental freedoms when the constitutional
courts adopt their decisions. Although this "channel", as noted
by P. Rabinovych, is less formalized than the first, but the scope
of'its application can be incomparably wider [15, p. 36].

As the scientist noted, in the course of the application
of'the 1950 Convention by the Constitutional Court of Ukraine
and the decisions of the European Court, certain legal
conflicts arise that require appropriate means of resolution.
First, the prerequisite for such legal conflicts is disagreements
between individual provisions of the Constitution of Ukraine
and the 1950 Convention. These differences can be eliminated
by modernizing (updating) the Constitution of Ukraine
in order to bring its provisions into full compliance with
international human rights standards [16 p. 3]. Naturally,
this will allow the Constitutional Court of Ukraine to more
effectively implement the provisions of the Convention
of 1950, laid down in the norms of the updated Constitution
of Ukraine.

Secondly, legal conflicts may arise between the decisions
of the European Court. Of course, he can change his legal
positions if the concern for higher legal values requires it. In
practice, the European Court of Justice motivates the review
of'its legal positions with such considerations as: a) the need to
contribute to the development of society with one's decisions;
b) changes in the national legal systems of member states
of the Council of Europe; c) accelerated pace, speed of social
changes in the respective state; d) new results of scientific
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development; e) changes in public consciousness; €) raising
the level, development of human rights standards [17, p. 5].

Thirdly, under certain circumstances, legal conflicts
may arise between the decisions of the European Court
and the Constitutional Court of Ukraine. By its decision,
the European Court can, in particular, point to shortcomings
regarding the protection of human rights in the practice
of the Constitutional Court. This complicates the proper
protection of human rights [18, p. 112].

Conclusions. Based on the above, we have reason to conclude
that thanks to the decisions of the Constitutional Court in the field
of human rights, the national body of constitutional jurisdiction
has developed a comprehensive constitutional doctrine of human
rights, which, on the one hand, is based on the legal foundation
of national legislation, and on the other hand, the provisions
of the European Convention for the Protection of Human
Rights and Fundamental Freedoms and precedent decisions
of the European Court of Human Rights. In this regard, it can be
stated that in the system of the state mechanism, the Constitutional
Court of Ukraine performs the role of an instrument
of implementation of European standards of human rights.

Thus, double protection of fundamental human rights
and freedoms enshrined in the European Convention

and the Constitution of Ukraine is observed in Ukraine. Therefore,
this protection takes place at the constitutional and convention
levels. The specified rights and freedoms have a common legal
nature and characteristics, and their content is established in
the process of their application, as well as the interpretation
of conventional and constitutional norms by the European Court
of Human Rights and the Constitutional Court of Ukraine. In
Ukraine, there are all the prerequisites for the existing general
democratic standards of access to court and justice, including
those formed by the practice of the European Court, to
become a guideline for the legislator in the field of improving
the mechanism of appeal to the Constitutional Court of Ukraine
regarding the constitutionality of a law or other legal act
and relevant procedures proceedings.

Summing up, we note that the issue of the application
of the European Convention on Human Rights and the practice
ofthe Strasbourg Courtinthelegal positions ofthe Constitutional
Court of Ukraine continues to be one of the most relevant
in domestic jurisprudence. We have every reason to believe
that the decisions of the ECHR, along with the normative
provisions of the ECHR, should serve as one of the guidelines
for improving the legal system of Ukraine and implementing
European legal standards.
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