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Abstract. The discourse on post-human rights is transforming the very paradigm of both the legal determination of a 
person’s death and the attitude towards its implications. Considering the current state and vectors of development in 
the legal understanding and relevant legislative provisions for declaring a person dead has become an extremely urgent 
task of a scientific and practical nature. Research into the legal aspects of human death allows for an expansion of 
knowledge about the relationships and connections that exist in society. Based on the bibliographic method of analysis, 
as well as comparative legal and logical methods, the study examines the post-human concept of recognising and 
declaring a person dead, as well as the rights of a person declared dead, particularly within the frameworks of the will 
theory and the interest theory. It is shown that these two theories, within the post-human paradigm, stand in a certain 
degree of contradiction to one another. In the context of the legal systems and traditions of different countries, the 
civil law consequences of declaring a natural person dead are analysed, and the peculiarities of altering or terminating 
property and personal non-property legal relations as a result of such declaration are considered. It is emphasised 
that the philosophical foundations of the concept of “rights” must be taken into account when determining the legal 
consequences of declaring a person dead – in particular, posthumous legal rights constitute one of the core vectors of 
such consideration. A conceptual framework for the rights of the deceased is proposed, taking into account the post-
human trajectory in the development of legal concepts of human rights. The results of the study broaden the array of 
components within the legal understanding of human death as a legal fact, as well as its legal consequences
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Research in civil and family law further demonstrates 
that the declaration of death affects inheritance, proper-
ty, and labour relations. J.  Payne & M.  Payne  (2022) ex-
amined how Canadian legislation distinguishes between 
married and unmarried partners in succession rights, while 
N. Fera (2024) discussed the limits of testamentary freedom 
under the Family Law Act (1986). Comparative analyses by 
M. Bear (2023) show that in the United Kingdom and Com-
monwealth jurisdictions, the termination of employment 
upon death remains governed by common-law principles, 
though questions concerning compensation and severance 
persist. Similar studies have been conducted by N. Smith & 
D. Plaatjies (2024).

Within the Ukrainian context, legislative amendments 
in 2022 and 2023 (Law of Ukraine No. 2217-IX, 2022; Law 
of Ukraine No. 2345-IX, 2022) simplified procedures for reg-
istering deaths in wartime and temporarily occupied terri-
tories. However, practical implementation revealed signifi-
cant difficulties concerning judicial verification, evidentiary 
standards, and the recognition of foreign death certificates. 
These challenges illustrate the need for systemic improve-
ment in civil, family, and labour legislation to ensure coher-
ence with international norms and human rights principles 
(Kryshtanovych et al., 2024).

This study aimed to determine the legal grounds and 
consequences of declaring an individual deceased within 
the framework of civil, family, and labour law, taking into 
account comparative international experience. The research 
seeks to clarify the relationship between legal death and 
posthumous rights, assess the adequacy of Ukrainian legisla-
tion, and formulate proposals for its modernisation in light 
of wartime conditions and the post-human rights discourse.

Materials and methods
This study employed a multidisciplinary approach, focusing 
on legal, sociological, and historical perspectives. Conceptu-
ally, it was grounded in theories of post-human rights, which 
emphasise the legal interests and rights that may persist after 
death, thus extending traditional legal paradigms. The meth-
odology combined several specialised legal methods, includ-
ing comparative legal analysis, formal-legal analysis, and 
doctrinal methods. The comparative legal method was ap-
plied to examine similarities and differences in how various 
jurisdictions handle the declaration of death. This approach 
enabled the identification of common legal standards and 
distinctions across national legal systems. The formal-legal 
method was crucial for analysing statutory provisions and 
court decisions related to the status of individuals declared 
deceased, as well as for understanding the procedural norms 
governing death declarations in different jurisdictions.

A key method employed was grounded theory, which 
facilitated the identification of relevant categories and pat-
terns from existing literature and case law. Through this 
approach, secondary sources were systematically analysed. 
Historical analysis was used to trace the evolution of the 
legal institution of declaring a person deceased, focusing on 
the historical development of civil law relating to death. The 
study drew on a diverse range of primary and secondary 
sources. Legislative documents, such as national laws and 

Introduction
As of 2025, the legal understanding of death continues to 
be a crucial aspect of both civil and human rights discourse. 
The issue has gained renewed importance due to rapid scien-
tific progress, global conflicts, and biotechnological develop-
ments that have blurred the traditional boundaries between 
life and death. For Ukraine, the ongoing war has intensified 
the need to establish clear legal mechanisms for declaring 
individuals deceased, especially those who have gone miss-
ing in combat or under occupation. Determining legal death 
is essential for ensuring the protection of property rights, 
family relations, and social guarantees. Beyond national 
boundaries, the problem reflects broader philosophical and 
ethical challenges regarding the status of the individual after 
death and the scope of posthumous rights. Therefore, stud-
ying the legal consequences of declaring a person deceased 
holds both theoretical and practical significance for modern 
jurisprudence and human rights systems.

Recent legal scholarship has addressed the complexity 
of defining and regulating death within contemporary law. 
M. Trabsky (2024) examined how 21st century legal systems 
reify the meaning of death under the influence of biotechno-
logical and economic factors, arguing that advances in med-
ical technologies disrupt traditional legal epistemologies. 
The author emphasises the need for an interdisciplinary ap-
proach that integrates law, ethics, and medicine. In Ukraine, 
A. Klychkov (2020) analysed the civil-law consequences of 
recognising an individual as missing and declaring them de-
ceased, noting the limited scope of existing judicial practice 
and the need to refine legal mechanisms for terminating or 
restoring personal and property rights.

J.A. Chandler and T.M. Pope  (2023) explored the Ca-
nadian legal definition of death in the context of the Brain-
Based Definition of Death Guidelines, highlighting discrep-
ancies between medical practice and statutory provisions. 
They argued that equality and religious freedom under the 
Canadian Charter necessitate greater clarity in diagnosing 
brain death. Similarly, J.D. Dinneen et al. (2023) investigat-
ed the intersection between death and information manage-
ment, identifying ethical and legal tensions in handling dig-
ital inheritance, posthumous data, and digital immortality. 
Their findings illustrate how technological change generates 
new forms of post-death legal identity. E. Wicks (2017) em-
phasised that the absence of a statutory definition of death 
in England has led to reliance on medical guidelines recog-
nising brainstem failure as the determinant of death. These 
professional norms, while effective in practice, underscore 
the importance of a coherent legal codification.

Further comparative insights reveal diverse approaches 
to post-mortem rights and their civil consequences. J. Bow-
en  (2022) analysed the interest theory of rights, arguing 
that certain legal interests  – such as reputation or famil-
ial welfare – may persist beyond biological death. V. Kur-
ki  (2021) supported this view, asserting that posthumous 
rights derive from the enduring moral and legal interests 
of individuals, which legislatures are increasingly recognis-
ing. K. Falconer (2020) expanded this discussion by linking 
the interests of the living and the dead, proposing that the  
regulation of posthumous rights reflects evolving social 
norms of dignity and respect.
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international treaties, were of particular importance. For 
instance, Ukrainian legislation on declaring a person dead, 
including the Civil Code of Ukraine  (2003), was analysed 
in depth to understand the domestic procedural framework. 
Additionally, international legal instruments and court de-
cisions were examined to compare practices and outcomes 
(Judgment of the United Kingdom Court of Exchequer, 1867; 
Judgment of the United Kingdom Appeal Tribunal, 1999).

With regard to methodology, content analysis was used 
to systematically review relevant legal texts, identifying 
trends in how death is legally conceptualised and managed 
across different legal systems. Furthermore, comparative 
law was applied to assess the impact of death declarations 
on inheritance rights, personal relationships, and posthu-
mous legal recognition in countries such as the USA, the UK, 
and Ukraine. This methodological framework enabled the 
development of a comprehensive model for understanding 
the legal dimensions of death declarations.

Results and Discussion
Circumstances of declaring death. It is useful to outline 
several situations in which the moment of death acquires le-
gal relevance, in order to demonstrate the practical necessity 
of establishing the exact time of death. When a person is le-
gally declared dead, their assets fall under the control of the 
executor designated in their will, who has the authority to 
manage or dispose of them in accordance with the testamen-
tary provisions. In cases where two or more individuals die in 
close succession, and one has left a will in favour of another, 
it becomes essential to determine who predeceased whom. 
The beneficiary under the will cannot benefit from it if they 
are found to have died earlier – a rule commonly recognised 
in many national legal systems (Sitkoff & Dukeminier, 2021).

According to Ukrainian legislation, an individual may be 
declared deceased only on the basis of a court decision. Thus, 
according to Article 46 of the Civil Code of Ukraine (2003), 
an individual may be declared dead by a court if:

 no information has been received regarding their 
whereabouts at their permanent place of residence for three 
years;

 they went missing under circumstances posing a 
threat to life or giving reasonable grounds to presume death 
as a result of a particular accident – within six months;

 it is possible to consider an individual dead as a re-
sult of an accident or other circumstances arising from man-
made or natural emergencies – within one month after the 
completion of the work of a special commission established 
in connection with such emergencies.

A person who goes missing in connection with military 
actions or an armed conflict may be declared dead by a court 
after two years have elapsed since the end of the hostilities 
(Kryshtanovych et al., 2022). Taking into account the specif-
ic circumstances of the case, the court may declare an indi-
vidual dead before the expiry of this period, but not earlier 
than six months after the disappearance. The legal conse-
quences of declaring an individual deceased are equivalent 
to those that arise in the event of actual death. However, 
the heirs of an individual declared dead are prohibited from 
alienating any real estate inherited by them for a period of 
five years from the opening of the inheritance. The notary 
who issues the heir with a certificate of inheritance to real 

estate must impose a prohibition on its alienation. If it tran-
spires that an individual declared dead is alive, this entails 
certain legal consequences as provided in Article 48 of the 
Civil Code of Ukraine (2003). According to this article, if a 
person who has been declared dead reappears, or informa-
tion is received regarding their whereabouts, the court at 
the location of that person, or the court that issued the dec-
laration, shall, upon the application of the person concerned 
or another interested party, annul the decision declaring 
the individual dead. Article 309 of the Civil Procedure Code 
of Ukraine  (2004) stipulates that the court shall schedule 
a hearing with the participation of the individual declared 
dead, the applicant, and other interested parties. According-
ly, the personal presence of the individual concerned at the 
court hearing is mandatory.

Article 48 of the Civil Code of Ukraine (2003) also con-
tains provisions aimed at deterring fraud, stipulating that if 
a person who obtained property under a compensatory con-
tract was aware that the individual declared dead was in fact 
alive, such property must be returned. In some countries, 
such as France, recognising a person as missing and declar-
ing them dead constitute two stages of a single process. In 
Ukraine, by contrast, these are similar procedures but dis-
tinct legal concepts, as the grounds for their application and 
their legal consequences differ.

Living will and the meaning of death. In a different 
context, the issue of determining the moment of death also 
becomes significant within the medical and societal spheres. 
The question arises regarding the appropriate duration for 
which physicians should employ artificial interventions to 
sustain life in patients who are in a deep coma with a prog-
nosis of permanence and incurability. In such cases, consid-
eration must be given as to whether life-sustaining measures 
should continue when there is no realistic prospect of the 
brain regaining its normal functions. The medical commu-
nity is immediately confronted with this challenge, but, like 
many other medical dilemmas, it eventually affects and con-
cerns society at large as well (Pope,  2018). Although the 
medical approaches used in these situations may differ, they 
essentially consist of prolonging life, even though the pa-
tient’s mental abilities may never fully recover.

The issue raised in the previous paragraph has been ad-
dressed by specific laws in several countries. Although there 
is a wealth of literature on the topic, it is sufficient to cite 
Black’s Law Dictionary (1990), which defines the concept of 
a “living will”, adopted in various US states: “Living Will. A 
document which governs the withholding or withdrawal of 
life-sustaining treatment from an individual in the event of 
an incurable or irreversible condition that will cause death 
within a relatively short time, and when such a person is 
no longer able to make decisions regarding his or her medi-
cal treatment. Living Wills are permitted by statute in most 
states”. The case of Cruzan v. Director, Missouri Department 
of Health (1990) established several significant precedents: 
it was determined that the Constitution did not provide a 
right to die. It also outlined the requirements for a third par-
ty to refuse medical treatment on behalf of an incompetent 
individual. According to the case, before a family may re-
move an incompetent person from life support, the state may 
require clear and convincing evidence of that person’s wish 
to cease life-sustaining treatment.
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The legal definition of death remains unstatutory in 
England; however, the issue is managed according to pro-
fessional standards that have proven effective in practice. In 
1976, the Medical Royal Colleges and their Faculties in the 
United Kingdom issued guidelines detailing the criteria for 
determining brain death, focusing specifically on the irre-
versible loss of brainstem function, with certain conditions 
to be avoided in the process (Wicks, 2017). Three years lat-
er, in 1979, these same medical bodies declared that death 
could be determined by the cessation of brainstem activity. 
The Department of Health in the UK recognised these crite-
ria as authoritative and adopted them officially. Over time, 
these guidelines have gained widespread acceptance within 
the medical community, not only in the UK but also interna-
tionally, where they have influenced the understanding and 
practice of determining death.

Certifying the fact of death. Generally, the system for 
recording and certifying death includes: first, the bodies, 
organisations, and officials authorised to record and con-
firm these facts; second, the means of recording and pro-
cedural actions established by law (issuing orders, making 
entries in employment records or personal files, drawing 
up death certificates, registering death in official journals, 
etc.); and third, procedures for issuing information about 
death. It follows that the death of a person, in terms of legal 
regulation, constitutes the occurrence of consequences pre-
scribed by law. In this sense, death is not limited to phys-
ical or biological confirmation. As the legal grounds for 
death, a number of authors (Norman, 2021; Bowen, 2022) 
propose to identify, firstly, the occurrence of biological 
death, certified by a medical practitioner; secondly, the ju-
dicial determination of the absence of a person and of any 
information about their whereabouts for several years; and 
thirdly, the judicial confirmation that a person went miss-
ing under circumstances threatening death or giving reason 
to presume their death as the result of a specific accident, 
accompanied by the person’s absence for several months 
(Trabsky & Jones, 2024).

At the same time, the legal systems of Great Britain and 
the United States classify the issue of declaring a person miss-
ing or declaring a natural person dead within the sphere of 
procedural law. In cases where, during the consideration of 
a civil case, the question of ownership of property or certain 
obligations arises, the court is guided by the presumption of 
a person’s death if there has been no information about them 
for seven years. This presumption does not apply where it is 
clear from the materials of the civil case that no information 
about the person’s whereabouts could reasonably have been 
expected or obtained.

In France, a court decision declaring a person missing 
must be published in the media and entered into the death 
register. In the absence of such a publication, the court deci-
sion loses its legal force. The civil law consequences of such 
registration are equivalent to those of declaring a natural 
person dead. In such cases, the management of property and 
the marriage are terminated, and the persons involved lose 
their status as spouses. If the person in respect of whom such 
a court decision has been made returns or evidence of their 
survival appears, all property in the condition in which it 
existed at the time of return, everything that should have 
been received, as well as the value of any alienated property, 
is to be restored to that person; however, in such a case, the 
marriage is not automatically reinstated.

According to the explanations set out in paragraph 13 
of the Resolution of the Plenum of the Supreme Court of 
Ukraine No. 5 “On Judicial Practice in Cases on Establishing 
Facts of Legal Significance” (1995), when considering such 
cases, it is necessary to distinguish between declaring an in-
dividual dead and establishing the fact of a person’s death. 
Declaring an individual dead constitutes a judicial confirma-
tion of the assumption of a person’s death, that is, a finding 
of a high degree of probability of death. Thus, declaring a 
person dead is intended to eliminate the uncertainty that 
arises in legal relations involving a person who has been ab-
sent from their permanent place of residence for a long time 
and whose whereabouts remain unknown. The grounds for 
declaring a person dead are not facts that confirm a person’s 
death, but circumstances that provide a basis for assuming 
it (Klychkov, 2020).

It is worth noting that the termination of an obliga-
tion upon the death of an individual, as a basis for ending 
an obligation, is set out in Article 608 of the Civil Code of 
Ukraine (2003). The law does not merely refer to the death of 
an individual as a ground for terminating an obligation, but 
specifically to the death of an individual who is a party to the 
obligation – either the debtor (Part 1 of Article 608) or the 
creditor (Part 2 of Article 608). At the same time, the current 
legislation does not contain a precise legal definition of the 
concept of “ways of protecting rights”, which has generated 
considerable discussion among legal scholars and practition-
ers, and has also exacerbated challenges in judicial practice.

In Canada, a surviving spouse may request additional 
financial support from the deceased’s estate through several 
procedures provided under the Family Law Act (FLA) (1986) 
and the Succession Law Reform Act (SLRA) (1990), includ-
ing property equalisation and dependants’ support relief. In 
cases of intestacy, the SLRA offers surviving spouses further 
protection by guaranteeing them a preferential share of the 
deceased spouse’s estate. However, there remains a distinc-
tion between married and unmarried spouses in this area of 
law, since only married spouses are eligible for certain statu-
tory remedies. Consequently, to obtain an equitable division 
of the deceased’s assets, unmarried spouses must rely on the 
common law, typically through claims based on constructive 
trust or unjust enrichment. Drafting solicitors must also bear 
in mind that death may affect support agreements between 
divorced spouses; therefore, they should ensure that their 
clients’ rights and obligations concerning support are not af-
fected by possible claims from other dependants (Payne & 
Payne, 2022).

The FLA  (1986) provides spouses with some protec-
tion following a partner’s death and imposes restrictions 
on testamentary freedom. Under the FLA’s property-related 
provisions, cohabiting partners are not considered spouses. 
The statutory remedies relating to personal property and 
the matrimonial home are available only to the surviving 
married spouse or their personal representative, such as a 
property attorney (Payne & Payne,  2022). The legislation 
grants the surviving spouse the right to request an equali-
sation of the net family property upon the death of a mar-
ried spouse. Where there is a valid will, the surviving spouse 
may choose to waive their rights under the will in favour of 
equalisation of the net family property. According to the leg-
islation (FLA, 1986; SLRA, 1990), the surviving spouse may 
choose to receive either equalisation or their SLRA entitle-
ment in the event of intestacy. The bereaved spouse has full  
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discretion as to whether or not to accept an equalisation pay-
ment (Fera, 2024).

Regarding the gratuitous transfer of property upon 
death, married spouses receive additional legal protection. 
Gratuitous transfers are subject to a rebuttable presumption 
of a resulting trust under common law. The burden of prov-
ing that a gift was intended rests on the transferee in cases 
where a transfer is made without any consideration (for ex-
ample, when a titled spouse places property in joint own-
ership with their partner). This presumption arises because 
equity presumes bargains rather than gifts. Consequently, 
the surviving spouse bears a significant burden of proof (Kir-
ton-Darling, 2022).

In Australia, the Family Law Act  (1975) and the Suc-
cession Act (2023) are interrelated, as demonstrated when 
a party to family court proceedings dies. Falconer  (2020) 
explains the legal implications of such circumstances and 
the intersection of these two areas of law. When a person 
dies and neither party has initiated family law proceedings, 
estate law governs the distribution of assets. Under the rele-
vant Act in each state and territory, if insufficient provision 
has been made from the estate or during the deceased’s life-
time, a court may order that funds be taken from the estate 
for the “proper maintenance, education, or advancement in 
life” of a family member (Falconer, 2020).

The legislation governing family and estate law provides 
various protections for surviving spouses while imposing lim-
its on testamentary freedom. It ensures that property rights 
and inheritance entitlements are primarily available to legal-
ly married partners, enabling them to seek an equalisation of 
family property upon a spouse’s death. However, cohabiting 
partners do not enjoy the same legal status. Moreover, the 
law presumes that property transfers made without payment 
are not gifts unless proven otherwise, thereby placing the 
burden of proof on the recipient. Similar legal principles ap-
ply in Australia, where family and succession laws operate 
in tandem to ensure financial support and maintenance for 
surviving family members.

Rights of the deceased and posthumous perspec-
tives. Numerous legal restrictions affirm that the deceased 
possesses no legal rights. Rights such as voting, marriage, and 
divorce terminate upon death. The executor of an estate can-
not be sued for libel or slander committed by the deceased. 
Furthermore, the right to medical privacy is significantly di-
minished after death, allowing family members to access the 
deceased’s personal health information. Nonetheless, sub-
stantial efforts have been made by various legal bodies to 
safeguard the interests of the deceased. As such, testamenta-
ry bequests, burial wishes, and organ donation instructions 
are generally upheld even when they conflict with the pref-
erences of the living. Wills are enforced even when their 
provisions may adversely affect living individuals. Some ju-
risdictions formally recognise a posthumous right of public-
ity, and case law indicates the potential existence of a post-
humous right to reproductive autonomy (Rainbolt,  2023).

Judges frequently employ the language of rights in cas-
es involving benefits or harms to deceased persons, even 
though it may be assumed that courts occasionally use such 
terminology imprecisely. Nonetheless, the consistent use 
of rights-based language suggests that social and cultur-
al norms guide legislators and courts to respect and hon-
our the deceased, particularly in cases where the harm to 
the living is minimal (Norman,  2021). Even though laws  

pertaining to the deceased frequently include a practical 
component, cultural norms – such as respect for the inten-
tions of the deceased and human dignity – are among the 
main, and often overlooked, factors that have contributed 
to the development of these laws. The Interest Theory ap-
proach to rights can therefore be applied in this context. 
According to Interest Theory, individuals who are currently 
unable to make decisions – such as infants and people with 
mental illnesses – may nevertheless possess rights. By exten-
sion, the deceased may have legal rights even though they 
are incapable of making decisions in the present. Additional-
ly, certain interests can persist after death, such as the desire 
to see one’s children live or the need to maintain one’s repu-
tation. The deceased are thus accorded de facto legal rights 
that can be invoked against the living when these interests 
are safeguarded by law. Death does not necessarily sever all 
interests, and consequently not all legal rights, even though 
only a subset of interests may survive death, and an even 
smaller portion may receive legal protection. As would be 
expected if legislators were motivated by a wish to treat the 
deceased with respect, the recognition of posthumous legal 
rights confers upon the deceased a significant moral stand-
ing within the legal system (Kurki, 2021).

Because society has chosen to uphold the concept of au-
tonomy – within reasonable limits – the law also seeks to 
respect a decedent’s preferences and safeguard their inter-
ests. For this reason, when determining how to dispose of a 
deceased person’s body or property, courts frequently take 
the deceased’s wishes into account. Naturally, even for the 
living, there are legal constraints on autonomy, and the legal 
community continually debates the precise scope of these 
restrictions. Because no one can contemporaneously speak 
to the decedent’s wishes, and because the power to make 
decisions and alter preferences dies with them, autonomy 
is more restricted for the dead than for the living. These 
considerations provide a basis for defining the limits of 
post-mortem autonomy and posthumous legal rights.

Will Theorists contend that individuals possess legal 
rights only when they are conscious and competent to make 
decisions. This school of thought holds that the essence of 
a right lies in the rightholder’s ability to make normative-
ly significant decisions influencing the behaviour of others 
(Hearns,  2018). A Will Theorist would argue that the de-
ceased cannot have rights, as they are incapable of making 
meaningful decisions or developing interests. According to 
Will Theory, even comatose or senile living persons cannot 
possess legal rights, as they are unable to formulate and com-
municate their wishes in a manner that would allow them to 
exercise such rights (Hearns, 2018). This is not to suggest, 
however, that entities or individuals incapable of possessing 
legal rights cannot receive legal protection. Although a Will 
Theorist might believe that the dead, senile, or comatose 
should be afforded legal protection, they would not describe 
these protections as legal rights – or at least not as rights that 
the deceased, senile, or comatose person themselves possess. 
Rather, a Will Theorist would contend that rules that appear 
to grant the deceased posthumous rights are in fact intend-
ed to regulate the conduct of living individuals. An Interest 
Theorist, on the other hand, would allow for the conclusion 
that an individual who lacks the capacity to make deci-
sions – such as a person who is unconscious – might none-
theless possess legal rights because they still have interests, 
even if they are unable to articulate them (Hearns, 2018). 
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For example, in the case of Terri Schiavo, who was in a per-
sistent vegetative state and considered non-sentient by most 
medical professionals, Interest Theorists would argue that 
she still possessed legal rights despite her inability to express 
them. The legal proceedings surrounding her case appeared 
to support this view, as the judge acknowledged her poten-
tial legal interests, even though she was unable to make de-
cisions or communicate her wishes (Charatan, 2005).

Because society has chosen to uphold the principle of 
autonomy – within reasonable limits – the law also aims to 
respect a decedent’s preferences and safeguard their inter-
ests. For this reason, when determining how to dispose of a 
deceased person’s body or property, courts frequently take 
the deceased’s wishes into account (Klasiček, 2023). Even for 
the living, there are, of course, legal restrictions on auton-
omy, and the law is continually debating the precise extent 
of these restrictions. Because no one can contemporaneously 
speak for the decedent’s wishes, and because the power to 
make decisions and alter preferences dies with them, auton-
omy is more restricted for the dead than for the living.

For a group of individuals, death is a fact that results 
in the acquisition of rights and duties. Verification of death, 
including the establishment of property rights and obliga-
tions which extend beyond inheritance to heirs, is the first 
step in several legal processes. According to Alikaj (2014), 
several other legal relationships end with the dissolution of 
marriage. The most common example of a personal legal re-
lationship that terminates with the death of one partner is 
marriage. The Family Codes generally define death and the 
acknowledgement of death as a ground for ending a marriage. 
Similarly, parental obligations established through adoption 
or natural parentage end with the death of the individual. 
In the case of an adoptive candidate’s death, the adoption 
institution presents an unusual situation in which the adop-
tion process may still be successfully completed, and the 
adopted child’s rights are thereby acquired (Willems, 2017).

In addition to a person’s natural death, which results 
from the cessation of all physiological functions, laws also 
provide for civil death, which is based on a presumed natu-
ral death. Even civil deaths must be reported to the state civ-
il authorities, just as natural deaths are (Upadhyay, 2021).

A person can be declared dead in one of two ways: ei-
ther naturally, as confirmed by a medical certificate, or civil-
ly, as confirmed by a court ruling that declares the individu-
al deceased. According to the Law of the Republic of Albania 
No. 7870/1994 (1994) for example, if a person goes missing 
during a natural disaster or under circumstances that sug-
gest their death, the court may declare them deceased if no 
communication has been received from them for two years 
following the disaster, even if they had not previously been 
reported missing (Alikaj, 2014).

As a result of the act of death and the individual’s reg-
istration in the death record, the person is removed from 
certain public registers, such as electoral or tax authority 
registers. Civil death, however, is associated with ambiguity, 
unlike natural death. The law allows the individual who has 
been declared dead to reappear, even though the legal con-
sequences remain the same. When an individual who was 
pronounced dead turns out to be alive, they or any other 
interested party may apply to the court that issued the death 
certificate to have the declaration of death revoked. When a 
person who has been declared dead is found to be alive, they 
are entitled to recover all property and rights held prior to 

their presumed death, with the exception of marriage, which 
can only be reinstated if the spouse has not entered into a 
new marriage.

The employment-law relationships that arise after some-
one has been declared dead are of particular importance. 
This primarily concerns what happens if one of the parties 
to an employment contract dies. Even though the issue is 
rarely addressed, it warrants consideration, particularly in 
cases involving individual employers, as the death of a par-
ty during an employment relationship may have unforeseen 
consequences. However, it is uncommon for this matter to 
be covered by any clause in the employment contract; as a 
result, the heirs of the employer or employee who dies pre-
maturely often encounter a contract that says nothing about 
the situation (Cabrelli, 2020).

Naturally, the question of the contract’s continuation 
does not arise in the case of the employee’s death. This does 
not, however, negate the employer’s obligation to consider 
how to deliver the required documentation and payments 
owed at the conclusion of the contract. Unless the money 
is to be deposited into the account normally used for salary 
payments, the employer should promptly contact the notary 
appointed to the estate to settle at least the outstanding sums.

However, the legal provisions concerning the contract’s 
termination must be considered more broadly in the case 
of an individual employer’s death. Several factors may be 
taken into account if there is no specific law governing the 
matter (Zawadzka, 2024). One of the most significant ques-
tions in this context is whether the employment contract 
automatically transfers to the employer’s heirs (Trabsky & 
Jones, 2024).

According to rulings by the Monegasque courts, the 
death of the employer does not necessarily constitute a case 
of force majeure that automatically terminates the employ-
ment contract, as it does not always render the performance 
of the contract impossible. The employer’s heirs may there-
fore continue the contractual relationship. Consequently, if 
the heirs do not provide justification for such impossibili-
ty, the employer’s death cannot, by itself, be considered to 
have terminated the employment contract; rather, it must 
be explicitly invoked as a valid reason for termination – the 
contract having lost an essential element of its existence – in 
order for the termination to be deemed legitimate. Follow-
ing the initial containment measures implemented to ad-
dress the COVID-19 epidemic, the Supreme Court heard an 
appeal for annulment on the grounds that a law governing 
unfair dismissal was unconstitutional. The court also con-
firmed that the death of the employer constituted one of the 
grounds for terminating the employment contract, as the ba-
sis of the contractual relationship had ceased to exist.

In the Republic of South Africa, an employment re-
lationship ends by operation of law (Employment Law in 
South Africa, 2023) when the employer dies, relieving both 
parties of their contractual obligations. Employers or sole 
proprietors who enter into employment contracts in their 
individual capacity are the sole drivers of their businesses, 
and their death not only signifies the end of an era but also 
raises serious concerns regarding the rights and benefits of 
their employees. One of the most frequently misinterpreted 
issues is that of severance packages – those essential safety 
nets designed to mitigate the effects of a no-fault job loss. A 
key question is whether employees are, however, entitled to 
severance benefits in the event of an employer’s death and 
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whether such provisions can apply to sole proprietors who 
conclude employment contracts in their personal capacity 
(Stelzner et al., 2021).

In South Africa, dismissals based on operational re-
quirements are governed by Sections 189 and 189A of the 
South African Labour Relations Act (LRA) (1995). Employ-
ees dismissed for operational reasons are entitled to sever-
ance pay equivalent to at least one week’s remuneration for 
each year of continuous employment with that employer, 
according to Section 41(2) of the South Africa Conditions of 
Employment Act (BCEA) (1997). In this context, “operation-
al requirements” are defined by Section 41(1) of the BCEA 
as requirements arising from an employer’s structural, tech-
nical, economic, or similar needs. In conclusion, severance 
pay is only due in cases where the employee is dismissed for 
operational reasons. An employment contract does not au-
tomatically terminate upon the employer’s death. In certain 
circumstances, the provisions of contract law may still ap-
ply, rendering the agreement enforceable. Moreover, upon 
the employer’s death, the executor of the deceased’s estate 
assumes responsibility for the deceased’s assets, including 
employmentrelated matters. This principle, however, does 
not apply where the services are of a personal nature. In 
such cases, performance becomes impossible, and the con-
tract terminates with the employer’s death. Where the em-
ployer dies during the term of the contract, the contract is 
terminated due to objective impossibility of performance 
(Smith & Plaatjies, 2024).

In the case of Meyers / Estate Late Dr Gordon (Stelzner et 
al., 2021), an employee’s employment was terminated fol-
lowing the death of the physician for whom she worked. 
The employee filed a claim against the estate of her late 
employer for severance pay for ten years of service and for 
a thirteenth-month salary. As the employment relationship 
ended by operation of law rather than for operational rea-
sons, the Commission for Conciliation, Mediation and Arbi-
tration (CCMA) ruled that an employee whose employment 
is terminated by the death of their employer is not entitled 
to severance pay.

In the UK, an employee’s death immediately ends their 
contract of employment (Judgment of the Court of Common 
Pleas of England, 1869). However, the personal representa-
tives of the deceased employee may pursue any outstanding 
claims under the ERA 1996 (with a few limitations, such 
as the entitlement to a written statement of employment 
particulars). The Court of Appeal has held that the personal 
representative of a claimant may pursue a claim for com-
pensation for racial discrimination (Judgment of the Unit-
ed Kingdom Appeal Tribunal, 1999), despite there being no 
express provision for the commencement or continuation of 
such claims. It would appear that this principle would also 
apply to pending claims for compensation for discrimination 
on any of the other protected grounds. Since there would 
have been no dismissal, there can be no claim for unfair dis-
missal (Bear, 2023). This is a general matter of contract law 
with regard to any settlement agreement and the payment in 
lieu of notice or termination payment agreed upon therein. 
Any cause of action that has accrued to either party prior to 
the employee’s death remains enforceable (Judgment of the 
United Kingdom Court of Exchequer,  1867), but no claim 
may be made to enforce rights that would arise only after 
that date. A claim for the employee’s salary or earnings up to 
the date of death exists where either party dies. However, it 

may be argued that the employee’s estate would not be enti-
tled to the PILON or termination payment, as these had not 
yet accrued. Since the employee was in service at the time 
of death, the estate would be entitled to any death-in-service 
benefits for which the employee qualified (Bear, 2023).

The death of an employer frustrates and therefore ter-
minates the employment contracts of all the employer’s 
workers under common law, where the employer is a nat-
ural person rather than a legal entity such as a company or 
partnership. Ownership of the business automatically passes 
to the deceased’s personal representatives, who, except for 
maintaining the business in order to sell it as a going con-
cern, lack the authority to continue its operations. However, 
the deceased may expressly or impliedly empower their per-
sonal representatives to continue the business through their 
will. This authority is generally implied from the standard 
clause granting executors the power to postpone the sale of 
the whole or part of the deceased’s estate (Zawadzka, 2024).

With regard to employment relations in Ukraine, it 
should be noted that on 9 July 2022, the Law of Ukraine 
dated 1 July 2022, No. 2352-IX “On Amendments to Cer-
tain Laws of Ukraine Regarding the Optimisation of Labor 
Relations”, entered into force. This law introduced changes 
to Ukraine’s labour legislation, particularly under the condi-
tions of martial law. An employee who becomes aware of the 
death of an individual employer, or of a court decision de-
claring such an individual missing or deceased, must submit 
an application to any district, city-district, city, or regional 
employment centre, stating the relevant information and, 
where available, providing copies of documents confirming 
the death or the relevant court decision (for example, a copy 
of a death certificate or court ruling). The date on which the 
employment contract is terminated is considered to be the 
day on which such an application is submitted.

The recognition of a foreign death certificate in another 
country is another pressing issue of global significance. The 
following question arises in relation to the aforementioned 
example. Suppose that, in the exercise of its authority, one of 
the nations A–F has declared the missing individual to be de-
ceased. The nations that were initially involved, or even oth-
er countries, may be required, for various reasons, to accept 
such a declaration of death as proof of the missing person’s 
passing. Certain nations (such as Austria, Hungary, and Italy) 
do not recognise a death certificate issued by a foreign court 
for one of their citizens. Other nations (such as Belgium and 
Luxembourg) leave the matter to the discretion of the trial 
court. The issue remains under discussion in many countries. 

Lastly, it should be emphasised that, although laws re-
lating to the deceased frequently have a practical compo-
nent, cultural norms – such as respect for the wishes of the 
deceased and human dignity – are among the primary yet of-
ten unacknowledged factors influencing their development. 
Death may not necessarily result in the loss of all interests, 
and hence all legal rights, even though only a subset of in-
terests may survive death, and an even smaller proportion 
may be legally preserved. As would be expected if legislators 
are motivated by a desire to treat the deceased with respect, 
the recognition of posthumous legal rights confers upon the 
deceased a considerable moral standing within the legal sys-
tems of ethically advanced nations.

As previously mentioned, the law seeks to honour a de-
cedent’s intentions and preserve their interests, since society 
has chosen to uphold the notion of autonomy within certain 
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boundaries. Courts typically consider a decedent’s wishes 
when deciding how to dispose of their body or possessions 
(Klasiček, 2023). Of course, there are legal limits to autono-
my, even for the living, and the law is continually grappling 
with the precise boundaries of these constraints. Autonomy 
is more limited in the dead than in the living for two rea-
sons: no one can speak about the deceased’s wishes in real 
time, and the ability to make choices and alter preferences 
ceases upon death. In this regard, establishing the bounda-
ries of both post-mortem autonomy and posthumous legal 
rights is an important task in modern legal research.

Model of a multidisciplinary approach. Distinguish-
ing between circumstances in which the deceased has a 
posthumous right and those in which they merely benefit 
without being the legal right-holder is the final issue con-
cerning posthumous rights. A living person may, on occa-
sion, possess a right that, in some way, benefits a deceased 
person when it is enforced. Because the deceased benefits in 
such circumstances, it is easy to assume that the law is con-
ferring a posthumous right. The deceased, however, is only 
a third-party beneficiary in practice.

In circumstances involving deceased persons, the de-
ceased, their estate, heirs, the general public, and the next of 
kin may all be potential right-holders. It can sometimes be 
difficult to distinguish the right-holder from third-party ben-
eficiaries and other interested parties. For instance, although 
wrongful death lawsuits may appear to grant rights to the 
deceased, the true holder of these rights is usually the dece-
dent’s next of kin. Because the right to bring an action for 
wrongful death belongs to the next of kin, the deceased can-
not properly be described as the right-holder, even though 
such a rule may serve their interests in retribution or the 
well-being of their heirs. Those who are granted standing 
to bring an action, those who receive the remedy, and those 
whom the court recognises as the right-holders are all indi-
cators of who the actual right-holder is.

Another example of a right that appears to cease upon 
death is the right to marry. Obviously, a deceased person 
does not have the right to marry. It is physically impossi-
ble for someone who is deceased to take the vows required 
to enter into a legal marriage (with the possible exception 
of France, which permits posthumous marriages) (Allard & 
Murin, 2017). Some of the benefits of marriage, however, 
continue after death, even though the ability to marry and 
the marriage itself expire. In contrast to the right to vote, an 
analysis of the posthumous advantages of marriage helps to 
explain why the law may recognise some posthumous rights 
in a limited way while completely prohibiting others. When 
one spouse dies, the marriage and most of its associated le-
gal rights and obligations are terminated. However, not all 
of a marriage’s legal benefits and obligations end with death. 
For instance, some couples may benefit from the tax advan-
tages of marriage by continuing to file taxes jointly for up 
to two years following the death of a spouse. Even if the 
surviving spouse has never been employed, they may still 
be eligible for social security payments upon the death of 
the wage-earning partner. In addition, when an estate passes 
entirely to a spouse upon death, it is exempt from estate 
tax obligations. Many of these provisions correspond with 
the presumed wishes of the deceased, but they also serve to 
benefit the surviving spouse.

The right to vote is another illustration of how rights 
terminate upon death. A person’s right to vote ends shortly 

after their death when their name is removed from the regis-
ter of voters. Since a deceased person cannot develop a pref-
erence for a particular candidate after death, it is reasonable 
in many respects to remove their name from the list. Voters 
must be competent in order to exercise their right to vote, 
meaning they must demonstrate a certain level of cognitive 
capacity. A person cannot form preferences for candidates 
or the intention to complete and cast a ballot without this 
fundamental level of cognitive functioning. In short, posthu-
mous voting rights are untenable, as their exercise is impos-
sible. Physical impossibility is a second type of impossibility. 
It would be difficult for a deceased person to cast a ballot 
in person at a polling station or to complete and submit a 
postal ballot, even if they had developed voting preferences 
while still alive and wished for them to continue after death. 
Despite physical impossibility and incapacity, it is neverthe-
less conceivable to imagine a hypothetical situation in which 
granting a deceased person the ability to vote might appear 
feasible. In theory, a person might specify in their will that 
they wish to vote Conservative after death. Their will could 
instruct the executor of the estate to vote on their behalf each 
year for all Conservative candidates. It would appear that an 
unwritten principle – that the deceased do not possess the 
right to vote – would be the only basis for finding such a 
clause unconstitutional, provided it did not contravene the 
rule against perpetuities. Perhaps the law should respect a 
decedent’s voting intentions if it respects other pre-mortem 
wishes after death. Of course, this approach could raise dif-
ficulties. Since the deceased do not bear the consequences of 
their decisions, one may argue against posthumous voting 
rights. This detachment could distort their choices, poten-
tially producing harmful effects on society. This is problem-
atic and is probably what prevents posthumous voting. The 
law is less likely to respect the autonomy of the deceased 
when their interests conflict with those of the living.

The constitutional right to reproductive autonomy pro-
vides another illustration. According to the U.S. Constitu-
tion (1787), American citizens are entitled to reproductive 
autonomy as a fundamental constitutional right. Broadly 
speaking, it encompasses the rights to abortion, contracep-
tion, and other reproductive freedoms. Posthumous repro-
duction has become feasible due to advances in reproductive 
technology in recent years, leading to a variety of previously 
unimaginable circumstances. The use of frozen sperm fol-
lowing the donor’s death and the delivery of children by 
brain-dead mothers are two of the most significant and fre-
quently discussed forms of posthumous reproduction.

Because it appears to undermine the concept of rights 
and attribute to the body an ontological status that defies 
reason, the idea of rights belonging to a corpse might pro-
voke disbelief. Conversely, it may be shown that the “so-
cial corpse” is created as a repository of value and meaning, 
remaining human and, in a social sense, alive. Appropriate 
obligations towards the deceased indicate that the rights 
arising from those obligations are an integral part of them.

Therefore, the claim that a corpse is no longer an essen-
tial component of a human being and that it is not entitled 
to legal human rights is no longer persuasive. Furthermore, 
as medical and technological advances have made it possi-
ble for machines to keep hearts beating and lungs function-
ing almost indefinitely, it has become necessary to redefine 
the notion of death. The concept of brain death emerged 
as a potential solution, despite its own uncertainties. The  
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uncertainty surrounding the time of death has been brought 
to light by organ harvesting, but the ability to identify this 
moment is equally crucial for family members and caregiv-
ers, who must decide how long to keep a patient on life sup-

port and when to withdraw the devices. Thus, a contempo-
rary concept of a legal “lens” for considering the declaration 
of death and the implementation of the corpse’s rights can 
be depicted schematically (Fig. 1).

Figure 1. Contemporary concept of a decedent’s rights
Source: developed by the authors
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Conflict between the interests of the living and the dead 
is the final, and sometimes most complex, consideration 
when deciding whether the deceased should possess a spe-
cific right. In certain situations, courts appear to apply an 
implicit balancing test to determine whether the interests of 
a living person outweigh those of a deceased person, even 
when those interests would not typically override the auton-
omy of a living individual.

Conclusions
This study examined the legal consequences of declaring 
an individual deceased within the framework of civil, fam-
ily, and labour law, adopting a multidisciplinary and com-
parative approach. Despite certain limitations – such as the 
scarcity of published statistical data and restricted access to 
some judicial decisions – the research achieved its prima-
ry aim: to identify the legal implications of such declara-
tions and conceptualise them within the modern posthuman 
rights paradigm.

The analysis of national and international legislation 
revealed that the declaration of death functions as a cru-
cial legal mechanism ensuring the continuity of civil cir-
culation, the protection of property and family rights, and 
the regulation of employment relations. It was found that 
Ukrainian legislation, while generally consistent with glob-
al standards, remains fragmented in both procedural and 
substantive aspects. The study demonstrated that legislative 
amendments adopted during wartime simplified death reg-
istration procedures but also exposed notable deficiencies 
in evidentiary verification and in the recognition of foreign 
certificates. These findings underscore the need for a more 
coherent legal framework that balances legal certainty with 
humanitarian considerations.

Comparative analysis showed that different jurisdic-
tions interpret and regulate the declaration of death through  

diverse legal doctrines, reflecting distinct socio-cultural and 
ethical traditions. Examination of the civil, family, and la-
bour consequences of death indicated that this legal fact ter-
minates personal non-property relations yet generates new 
rights and obligations, particularly in inheritance and suc-
cession law. The research further established that contempo-
rary legal scholarship increasingly recognises the persistence 
of certain interests after death, thereby supporting the Inter-
est Theory of Rights, according to which posthumous rights 
may be legally acknowledged and safeguarded.

The results of this study contribute to the conceptual un-
derstanding of posthumous legal personality. The identified 
legal patterns allow the conclusion that the phenomenon of 
declaring an individual deceased is not merely a procedural 
instrument but also a reflection of evolving moral, ethical, 
and social values embedded in modern legal systems. Con-
ceptually, these findings demonstrate that death, as a legal 
fact, extends beyond biological cessation and continues to 
influence the dynamics of legal relations and the preserva-
tion of individual dignity.

In summary, the research provides a foundation for 
further theoretical and legislative inquiry into posthumous 
rights. Future studies should aim to refine the legal defini-
tions of death, develop unified standards for cross-border rec-
ognition of death declarations, and explore the ethical impli-
cations of digital and informational posthumous identities.
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Анотація. Дискурс пост-людських прав певним чином змінюють саму парадигму як правової констатації смерті 
людини, так і ставлення до імплікацій такої констатації. Розгляд сучасного стану та векторів розвитку правового 
розуміння та відповідних законодавчих положень оголошення людини померлою стає вкрай актуальною задачею 
наукового і практичного характеру. Дослідження юридичних аспектів смерті людини дозволяє розширити пізнання 
про відносини і зв’язки, що існують у суспільстві. На основі бібліографічного методу аналізу, порівняльно-правового 
та логічного методу в роботі розглянуто пост-людську концепцію визнання і оголошення людини померлою, а також 
прав людини оголошеної померлою, зокрема в рамках теорії волі та теорії інтересу. Показано, що ці дві теорії у пост-
людській парадигмі знаходяться у певному протиріччі, опозиції одна до одної. У розрізі правових систем та правових 
традицій різних країн досліджено цивільно-правові наслідки оголошення фізичної особи померлою, розглянуто 
особливості зміни або припинення майнових та особистих немайнових правовідносин як наслідок оголошення 
фізичної особи померлою. Наголошується, що філософські основи поняття «права» необхідно враховувати при 
визначенні правових наслідків оголошення особи померлою – зокрема, посмертні юридичні права є одним із 
стрижневих векторів такого розгляду. Запропоновано схему концептуального бачення прав покійного з урахуванням 
пост-людського вектору розвитку правових концепцій прав людини. Результати дослідження розширюють масив 
складових елементів правового осмислення смерті людини як юридичного факту, а також її правових наслідків

Ключові слова: правовий статус; права; пост-людська концепція прав людини; теорія волі; теорія інтересу; 
громадянська смерть
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