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PO3ALJI 1. KPUMIHAJIBHE ITPABO TA €EBPOIHTEI'PALIIA

baaooanosa /1.0.,

npodecop Kadeapu KpUMiHATBHO-TIPABOBUX JTUCIUILIIH
JOKTOP IOPUINYHUX HAYK, TIpodecop

(Ooecwruit deporcasnuil yrnisepcumem

BHYMPIUWHIX CNPaAs)

KPUMIHAJIBHA BIIINNOBIJAJBHICTD 3A KOHTPABAH/IY B YMOBAX
€BPOIHTEI' PAILIT

30BHINTHBOEKOHOMIYHA [ISUIBHICTh JIEPXKABU € OJIHIEI0 3 HAWBaXKIUBIMIMX i
30BHIIIHIX (QYHKIiHA. [ BIOCKOHANEHHA MOB’S3aHE i 3 BHYTPINIHBOIO (YHKIIIEIO
Jep>KaBd — HapOUIyBaHHSIM 1 €KOHOMIKU. lle 3yMoBIIO€ 3HA4YeHHS MPOTHUIlT
MPaBOMOPYIICHHSIM B c(epl 30BHIIIHBOI €KOHOMIKM Ta HAINOBHEHHS AEp>KaBHOIO
oromkery Ta iHmMX ¢GoHAIB. OJHUM 3 TaKuX MPaBONOPYIIEHb BHU3HAETHCA
koHTpabanna. Jupexrusa €C 2017/1371 npo 60poThOy KpHMiHAIbHO-IIPABOBUMH
3acobaMu 3 MIaXpaWcTBOM, CHOpsIMOBaAaHUM TpoTu (iHaHCOBUX i1HTepeciB Coro3y,
BU3HAYa€ MUTHI MPaABOMOPYIICHHS, $KI 3aBAaloTh Mmkoau Owomkery Corosy, y
MIAMYHKTY (¢) myHKTY 2 cTatTi 3 JupekTuBu. [cHyBana BUMoOra Jijisi BCiX KpaiH-4JICHIB
€C no mumas 2019 p. BCTAaHOBUTH KPUMIHAJIBHY BIIMOBIJAIBHICTG 32 MUTHI
MPaBOIOPYIICHHS, 5Kl 3aBAAI0Th MIKOAN Or0keTy Coro3y: 1) sKIo cyma 3anoaisiTHux
30utkiB mepeBunrye 10 Tuc. e€Bpo; 2) y pasi, SKIIO CymMa 3alodisiHUX 30WUTKIB
nepesuirye 100 Tuc. €éBpo, MiHIMaIbHE TTOKapaHHS MOBUHHO CTAHOBUTH HE MEHIIE 4-
X POKIiB 1030aBieHHs Boi [1].

CycminpHa HeOe3nmeka KOHTpaOaHAM BH3HAYAETHCS THM, IO BOHA 3aIlOiIO€
30UTKIB €KOHOMIYHUM 1HTEpecaM Jep>KaBU, OCKLIbKU 10 OO/DKETY HE MOCTYHaloTh
MHUTa 1 300pH, a TaKOXK MOXKe OyTH 3amojisiHa IIKOJa TPOMaChKii Oe3rel, SKII0
npeaMEeTOM  KOHTpaOaHau € 30posi, Ooempuracu, HAPKOTUKK Ta  1HIII
3arajJpHOHEOE3NeYH1 MPeIMEeTH, BUIIyUYeH] 3 00Iry. Y BITUYM3HSAHIN MPaBOBIA CUCTEMI

1€ TIPABOMOPYIIEHHS HOCUTh MIKOTPACICBUN XapakTep y Iuladi nediHimii, BUmY
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BIIMIOBIIAJIBHOCTI 3a HMOTrO0 BYMHEHHS Ta MICII B CHCTEeMI 3aKoHoJaBcTBa. Jlo
BU3HAYCHHS KOHTPaOaHI1 3BEPTAETHCS MUTHUN Ta KPUMIHATLHUN 3aKOHH.

KpuminanbHO-TIpaBoBa MOJITHKA SK CKJIaJ0Ba JMHAMIKH KPUMIHAJIBFHOTO TMpaBa
Ma€ JIEMOHCTPYBAaTH HACTYMHICTh Y HAI[lOHAIILHOMY KpHUMIHAJIbHOMY TMpaBl W
Y3TOJKEHICTh SIK 3 HOPMaMU HAIlllOHAJIBHOTO MpaBa, Tak 1 3 BUMOTaMU MIKHAPOTHUX
CTaHJapTiB Ta MDKHAPOJAHUX JOTOBOPIB YKpainu. B Toil ke yac HeMOoKHa HE TOMITUTH
CILJIECKH Ta CaJy B HOPMAaTUBHOMY PETYJIIOBaHHI KPUMIHAJIBHOI BIAMOBIIAILHOCTI 32
KOHTpaOaH/ay Y BITYU3HSIHOMY 3aKOHO/IABCTBI.

3 MOMEHTY NpUUHATTS Ta HaOpaHHd YWUHHOCTI KpuUMIHATBHUM KOJEKCOM
VYkpainu B 2001 p. Oyna nependadeHa KpuMiHaJIbHA BIAMOBIAAIbHICTH 32 KOHTpaOaHTy
(ct. 201 KK VYkpainn), sik ToBapHy (OyAb-siKi TOBapH, BapTICTh SKUX NEPEBUIIYyBaa
1000 HEeomo1aTKOBAaHUX MIHIMYMIB JIOXOJIIB TPOMAJISIH), TaK U KOHTpabaH/Ty MEeBHUX
cnenlagbHuX npeaMeTiB (30pos, Ooenmpumnach, BUOYXOBI PEYOBUHH, ICTOPUYHI Ta
KYJbTYpHI LIHHOCTI, TOILO).

VY 2011 p. po3nouanucs npolecu JeKpUMIHaIi3allii/KpuMiHaTi3a1ii BiIMOBITHUX
i}, Ta IEBHI PyXH 3 OJHI€T KpaitHOCTI B 1HIIY. Tak, 3Y «IIpo BHECEHHS 3MiH A0 IEIKUX
3aKOHOJABYMX  aKTiB  YKpaiHM I1M0J0 TyMaHi3amii  BiATOBIZAIBLHOCTI  3a
MpaBOMNOPYIIEHHS Yy cdepi rocnoaapcbkoi misibHOCTI» Big 15.11.2011 p. Oyna
JIEeKpUMIHaJII30BaHa TOBapHa KOHTpabaHza [2]. Takuii cran pedeii 30epiraBcs 1o 2023
p., komu 3Y «IIpo BHecenHs 3miH g0 KpuminaneHoro Tta KpuminamabHOTO
MPOLIECYaTbHOr0 KOACKCIB YKpaiHU 00 KpUMiHami3alli KOHTpadaHAu TOBAPIBY» BiJl
09.12.2023 p. ToBapHa koHTpabaHaa Oyia 3HOBY KpUMiHaTI30BaHa (Xo4ya ¥ B 1HIIHN
ctarTi, cT. 201-3 KK VYkpaian) [3]. Ane ciij 3a3Ha4UTH, 110 MiHIMaJdbHA MeXa JJIs
BIIMOBIATLHOCTI OyJia MiJBUIIEHA, HABITh HE BPAXOBYIOUU 30UIBIIEHHS PO3MIpY
HEOMO/IATKOBAHOTO MiHIMyMa JIOXOJIB TpoMajsH, i crtaHoBuTh Temep Bixg 5000
HEOIOJaTKOBAaHUX MIHIMYMIB JJOXO/IIB TPOMAaJIsH.

Kpim kpuMiHaJIbHOT BIAMOBIIATBLHOCTI 32 TOBAPHY KOHTpabaHIy, 3aKOHOAaBellb
BHPIIIMB BUIAUIUTH OKpEeMi MpeIMeTH KOHTpaOaHIM Ta Ha MM IIiJICTaBi CTBOPHUTH
creriaibHi HOpMH. AJle 1el mpoiiec He € MOCTiJOBHUM, TOMY III0 BUHUKA€E MUTAHHS,

YoMy MEBHI MPEAMETHU «3aCIyTOBYIOThY» Ha CAMOCTIHHI CTaTTi, a 1HII — Hi.
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Tak, TpaauiiiiHo 30epirjiacsi HOpMa MNPO KPUMIHAIBHY BIANOBIAQIBHICTH 3a
KOHTpaOaHly HApKOTHMYHHUX 3aco0iB, IMCUXOTPOIHUX PEUOBMH, iX aHAJOrIB YU
peKypcopiB abo danbcudikoBaHux Jikapcbkux 3aco6iB (cT. 305 KK Vkpainn), xoua
3’BUBCA HOBUM mpenMer — danbcudikoBani Jikapebki 3acodu (3Y «IIpo BHeceHHs
3MIH J0 JIE€AKHX 3aKOHOJABYMX akTiB YKpaiHM 1040 3amoOiraHHs (ambcudikarii
nikapcbkux 3aco0iB» Bix 08.09.2011 p.) [4].

Cratts 201 KK Ykpainu, MicTssuu HEBIAMOBIAHICT Mixk Ha3Bo10 («KoHTpabana
KyJbTYPHHX IIIHHOCTEH Ta 30p0oi») Ta MepenikoM MpeIMeTiB KOHTpadaHI1, 3a3Ha4Yae B
SIKOCT1 OCTaHHIX — KYyJbTYpHI IIIHHOCTI, OTPYHHI, CUJIbHO/11041, BUOYXOBI PEUOBHHH,
paJloakTUBHI ~MaTepiaid, 30poss abo Ooempumnack (KpiM  TJIAJKOCTBOJIBHOL
MUCIUBCBKOI 30poi a00 00MOBUX MpHUNACIB A0 HET), YACTUHU BOTHEMNAJIBHOI HAPI3HOI
30poi, a TaKOXK CreliadbHl TEXHIUHI 3aCO0M HETJIACHOTO OTpUMaHHS 1HhOopMariii.

Hapemri, Taki «cneuudiuHi» OpeaMeTd MiJ KpUMIHANI3alliHUM MPUBOAOM
OTPUMAaJIU CaMOCTIMHI CTATTI:

- ¢1. 201-1 — micomaTepianu Ta MIHHI TOPOU AepeB [S5];

- ¢T. 201-4 — migakuu3Hi TOBAapH (KpiM eIeKTPUYHOI eHeprii) [3].

OTxe, Ha TemepiliHIi Yac KpUMIHAJIbHA BIJMOBIJAIBHICTE 32 KOHTpaOaHIy
«posnopoieHa» B aAekibkox ctartsax KK Ykpainu, ski, KpiM TOro, 1o CTBOPIOIOTH
HITYYHY KOHKYPEHIIII0O MK COOO0I0, TaK 1€ W «pO3KUIaH1» MK PI3SHUMHU pO3AUIaMU
Oco6muBoi yactuau KK Ykpaiau (poznimm VII «KpuminaneHi nmpaBomnopyiieHHs y
cdepi rocriogapebkoi aisnbHOCTI» Ta XIII « Kpuminanbhi npaBonopyuieHHs y chepi
00iry HapKOTUYHUX 3aC001B, ICUXOTPOMTHUX PEUYOBHH, iX aHAJIOTIB 200 MPEKypCOpPiB
Ta 1HII KPUMIHAIBHI TIPABOMOPYIIEHHS MPOTH 3/I0POB’Sl HACENCHH») Ta BCEPEIUHI
[IUX PO3LIIB:

- ¢1. 201 KK VYkpainn «Konrpabanma KyJIbTypHHX IIIHHOCTEHN Ta 30poi»;

- cT. 201-1 KK Ykpainu «KonTpabana sicomarepiaiiB Ta IHHUX MOPiJT AEPEBY;

- ¢1. 201-3 KK VYkpainu «Kontpabanga ToBapiBy;

- cT. 201-4 KK VYkpainu «KonTpabdanaa migakiiu3HUX TOBAPiBY;

- c1. 305 KK Vkpainn «KonTtpabaHga HapKOTHYHHMX 3ac001B, ICUXOTPOIHHUX

PEYOBHH, iX aHAJIOTIB YU MPEKYpCcopiB ab0 hambcudikoBaHUX JTIKAPCHKUX 3aCO0IBY.
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[TpoexT KpuminanbHOro Kojekcy, po3poOieHuit PoOodoro rpymnoro 3 muTaHb
PO3BUTKY KpUMIHAJILHOTO IpaBa, repeadavyae BiAMOBIAAIBHICTD 32 KOHTpaOaHIy, SIK
MEepeMIIIEHHSI TOBapiB y BarOMOMY po3Mipi uepe3 MUTHHUI KOpJoH Ykpainu: 1) Ge3
nependayeHoro 3aKOHOM JIEKJIapyBaHHs, 2) 1032 MHUTHMM KOHTpojeMm, 3) 3
MPUXOBYBAHHSIM BiJi MUTHOTO KOHTPOJIO (CT. 6.3.16), yoriuHo BigHOCSYW i1 10
31mounHiB MpoTH ¢iHaHciB. CrenianbHux HopM npo KoHTpadauy [Ipoext KK Ykpainu
He Tiepeoayvae, 1o HEMOXHa He MiATpUuMaTH [6].
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bpuu JLII.,

npodecop Kadeapu KpUMiHATBHO-TIPABOBUX JTUCIUILTIH
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa

Ta MPaBOOXOPOHHOI JiSITLHOCTI

JIOKTOP IOPUIUIHUX HAYK, JOIICHT

(Tvsiscorutl oeporcasnuil ynieepcumem

BHYMPIUWHIX CNPaAs)

MPUMYIIYBAHHS 10O BAKIIMHAIIIL BIJI COVID-19 I IPU3MOIO
IMPUHIUITY BEPXOBEHCTBA ITPABA1

Haxkazamu MiHicTepcTBa OXOpOHU 370poB’st Ykpainu (mamt B Teketi — MO3
Ykpaiun) [1; 2] B Ykpaini Oyj10 3anpoBamkeHo 000B’I3K0BY BaKIIMHALIIIO BiJ rOCTPOi
pecmipatopHoi xBopoou COVID-19 neBHux KaTeropiii MpamiBHUKIB, K1 MPAIIOIOTh y
raimys3sx, 0 MaloTh CTPATETiYHe 3HAYCHHS, K YMOBY IXHBOTO JIOIYCKY A0 poOOTH, a
nocraHoBoro KaOinery MinictpiB Ykpainu (mami B Tekcri — KaOwmin) [3; 4] —
MOB'A3aHUM 3 IUM 000B’A30K pOOOTOIABIISI BIICTOPOHIOBATH B1J pOOOTH 0Ci0, SIK1 TaKy
BaKIMHALIIIO HE IPOMIILIY.

BukonanHst poOOTOIaBISIMU 111€1 BUMOTH, TOOTO MPUMYIIIyBaHHS NPALIIBHUKIB J10
BakmuHanii npotu COVID-19 muisxoM €KOHOMIYHOTO THCKY, MOTSTJIO YHCICHHY
KUTBKICTh ITMBUIBHUX TIO30BIB BIJ IIPaIliBHUKIB, $KI OCKap)KyBalld HE3aKOHHE
BIICTOPOHEHHA iX Bia poOotu. Cyau mnepioi 1HCTaHLIi 3alHsUIM J1aMEeTpaIbHO
npotuiiexHi mo3uiii. OAH1 BIIMOBIISIM Y 3aJ0BOJICHHI TTO30BHUX BHMOT TTO3MBAYiB
[5]. Ti x pimreHHs cyaiB nepiioi iHCTaHIii, SKUMH OYJIM 3aJ0BOJICHI MTO30BHI BUMOTH

npamiBHUKIB [6; 7], cyam BUIMX 1HCTaHIINA ckacoByBaiu [7; 8; 9], HagarouM IiIJIKOM

! ocmimkenns miarotrosneHe B MeXkax BUKOHAHHS TPAHTOBOTO MPOEKTY Bifl EBPONEHCHKOTO
Coro3y mporpamu Epasmyc+, Hanpsamy YKan MoHe «EBpomneichki IpaBoOBi IIHHOCTI: JOCBiJ AT
VYxpaian y cepi kpuMiHampHOTO TTpOoBaKeHHs». ['panToBa Yroma Ne 101126810 — ELVEUCP,
peecTpaniiiHa kapTKa npoekty (mporpamm) Ne 5386.

[IpoTre BHCIOBIEHI MOIMAOM Ta IyMKU HajleXaTh JIUIIE aBTOPY 1 He 0OOB’S3KOBO
BijoOpaxaroTh moryaau €Bpomnelicbkoro Coro3y unm €BpONechbKOro BHKOHABYOI'O areHTCTBA 3
nutanb ocBitTh Ta KynaeTypu (EACEA). Hi €Bponeiicbkuii Coro3, HI €Bporneiicbke BHUKOHAaBYE
areHTCTBO 3 MUTaHb OCBITH Ta KyJIbTypHu (EACEA) He MOXyTh HECTH 3a HUX BiJITIOBIJAJIbHICTb.
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OPOTWICKHY OIIHKY THM caMUM (aKTUYHUM OOCTaBMHAM 1 TOJIOKEHHSIM
3aKOHOJIAaBCTBA, BUCHOBYIOUH 1110, 32 3araJIbHUM MPaBUIIOM, «BIJIMOBa 200 yXHUJICHHS
BiJl 000B s13k0BUX TpodinakTuuHux memieHs npotu COVID-19 e mincraBoro miis
BIJICTOPOHEHHS BIiJT pPOOOTH TPAIIBHHUKIB, SKI MJATal0OTh  0OOB I3KOBUM
npo(dITaKTUYHUM IIEIUIeHHAM BianoBiaHo a0 Hakasy MO3 VYkpainu Big 04 *OBTHS
2021 p. Ne 2153» [9].

Jlxepenom HaBeneHoi mpaBoBoi mo3uilli ctana [locranoBa Bemukoi Ilanmatu
Bepxosroro Cyny (mami B Tekcti - BIT BC) Bix 14 rpymas 2022 p. [10], ne BIT BC
BH3HAJIa, 110 000B’s3K0Ba BakuuHallis mpotu Covid-19 € BTpydaHHsSIM y mpaBo 0coOu
Ha MOBary JI0 MPUBATHOIO KUTTs, TapaHToBaHe 4. 1 c¢r. 8 KoHBeHIIii po 3aXuCT npas
JIFOJIMHM 1 OCHOBOIIOJIOKHUX ¢cB000T 1950 p. (mam B Tekcti — Konsentris) [10, m. 8.1.]
1, 0 IIe TPaBOOOMEXEHHs, SK 1 BIJICTOPOHEHHS BI1J pPOOOTH THUX KaTeropii
HEBAKIIMHOBAHUX TPAIlIBHUKIB, IS SKUX Oyna mnependadyeHa OOOB’SI3KOBICTD
BaKIMHAIli, BIANOBIAAJIO KOHBEHI[IMHUM KpPHUTEPIIM MPaBOMIPHOIO BTPYYaHHS
JIepKaBH y TpaBO Ha mmoBary jao mpuBatHoro >kutTs [10, m. 8]. Lle#t miaxix cras
YCTaJICHOIO IMPABOBOIO MO3HMIIIEI0 Cyay KacalliitHoi incranii [7, m. 19.1].

Bbynp-sike 3akoHHE OOMEXEHHS BIJHOCHMX IMpaB JIIOJUHHU, TapaHTOBaHUX
KoHBeHIti€ro, 30kpeMa i BTpy4aHHS ACpKaBH y MpaBO Ha TOBary J0 MPUBATHOTO
KUTTS Ta KOHKPETHHH MPOSB TaKOTO BTPYYaHHS — MPUMYCOBA BaKI[MHAIlIS MPOTH
Covid-19 Ta oOymoBjeHe ii BIJACYTHICTIO BIJCTOPOHCHHS BiJ pPOOOTH TEBHHX
KaTeropid NpalliBHUKIB, MOBUHHO BIJNOBIAaTH TaKUM 3arajJbHUM BHUMOTaM, SKi
CTaHOBJISITh, TaK 3BaHUN TPUCKIAMOBUN TecT: 1) 3MIMCHIOBATUCH BIAMOBITHO O
3aKOHY; 2) BIATMOBIHO JO 3aKOHOM TIependaueHoi meTH; 3) OyTH HEOOXiHUM Yy
JEMOKPAaTUYHOMY CYCHUIBCTBI ISl TOCATHEHHSI CBO€1 JIeriTUMHOI MeTH. 1l BuMoru
1010 JIOMyCTUMOTO BTpYYaHHs Jep>KaBU y TIPABO HA TMOBAry /10 MPUBATHOTO >KUTTS
3aKpiruieHi y 4. 2 ct. 8 KoHBeHII1i 1 KOHKpETHU30BaH1 y IpakTulll €BpONenchbKoro cyay
3 npaB moauHu (nani B Tekceri — €CIUI), skl 3acToCOBYe iX, MepeBIpsSIOUYM
BIJIMOBI/IHICTh BTPYUYaHHS JICPKABU TPUCKIIAIOBOMY TECTYy Ha 3aKOHHICTh. Kepyrounch
nuumu kputepisimu €CIIJI Bu3HaB 3aKOHHOIO OOOB’SI3KOBY BaKI[MHAIIIO JITEH Bij

nepenidyeHux y BiAmoBigHoMY 3akoH1 Yecbkoi PecrmyOmiku xBopoO y cmopasi
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«Baspsknuka Ta inmm npotu Yecbkoi PecriyOmikm» Biag 8 kBitHs 2021 p. [11]. Ane me
HE € aBTOMAaTHYHUM CBIIYCHHSIM 3aKOHHOCTI 3A1HCHIOBaHOI B YKpaiHi 000B’I3KOBO1
BaknuHarii Big Covid-19 neBHuX kaTeropiii npaliBHUKIB. Y HAC pi3HE 3aKOHOIaBCTBO.
He Buznas €CIJI nopymenns cr. 8§ Konseniii y cripaBi «CojiomMaxid IpoTy YKpaiHu»
Bix 15 Oepesns 2011 p. [12], ae Wnutocs mpo 00OB’SI3KOBY BAaKIIMHAIIIO JTATHHH BiJ
mudrepii. Ha Bigminy Big Covid-19 000B’s13K0BICTh MIEIUICHHS Big qudTepii mpsmo
nependayeHay 4. 1 ct. 12 3akony Ykpainu Big 06 kBitHst 2000 poxy Ne 1645-I11 «I1Ipo
3aXUCT HACEJCHHS BiJ 1HQEKIIHHUX XBOpoO» (mami - 3akoH Ne 1645-1II) [13, 4. 1
cT. 12]. To6TO, hakThUHI 1 IOpUANYHI OOCTABUHH, SIKI PO3TJISAAIUCSH Y HABEACHHX
pimenHsx €CIIJI, He € TOTOXKHUMH 3 TPUMYIITYBaHHSAM B YKpaiHi 0 BaKIIMHAIT BiJ
Covid-19.

OOMexeHHST JIepKaBOI0 BIAHOCHHUX MpaB JIIOAWUHU € 3aKOHHUM, SIKIIIO BOHO
Y3TOKYETHCS 3 KOXKHOIO 3 HaBEICHUX BUMOT TPHUCKIIAIOBOTO TECTY, TIEPIIAM 3 SIKUX
€ i#oro BianoBigHICT, 3akoHy. €CIIJI y cBoOiil mNpakTUli, BCTaHOBUBILIUA HE
BIJINOBI/IHICTh BTPYYaHHS J€PKABU Oy/Ib-SIKOMY 3 €JI€MEHTIB BUMOTH «BIJOBIAHO JI0
3aKOHY», KOHCTaTy€ MOPYIIEHHS rapanTii, nependadeHoi KoHBeHIli€to, 1 TOTpUMaHHS
JIEp>KaBOIO 1HIIMX BUMOT TPUCKIIAIOBOTO TECTY BXKE HE PO3TIISIAE.

OOMexeHHs epKaBoro, 30KpeMa MpaBa Ha MOBary J10 MPUBATHOTO KUTTH, Oyze
BBAXKaTHUCh TAKWM, 10 31CHEHE BIJMOBIIHO JI0 3aKOHY, AKIIO: 1) BOHO nepeadadeHe
3aK0HOM, 1110, Ha TyMKy €CIIJI «BrMarae BiJi OCKapKyBaHOTO 3aX0Jy ... MIAIPYHTS B
HAI[IOHAJILHOMY 3aKOHOMABCTBI ...» [14, m. 141]; 2) BoHO 3xiliCHEHE BiIIOBIAHO 10
MpOIIeTypH, BCTAHOBJICHOI 3akOoHOM: «CyJll MIAKPECIIOE, 10 BHCIIB «3TIAHO 13
3aKOHOM» y 11. 2 ¢T. 8 KoHBeHIIi1 110 CyTi BiICHIIAa€ 10 HAIIIOHAIBHOTO 3aKOHOaBCTBA
1 3aKpIIUTIOE 00OB’SI30K AOTPUMYBATH MOr0 MaTeplaJIbHUX 1 MPOLIECYaJTbHUX HOPM»
[15, m. 49]; 3) cam 3aKkOH BiAIOBia€ IPUHIIMIIOB] BEpXOBEHCTBA npaBa. Lle, Tak 3BaHi,
BHMOTH JI0 «SKOCTI» 3aKOHY: JOCTYITHICTb, MepeadadyBaHicth [16, 1. 58], uiTkicTh
BHU3HAUCHHS TOBHOBAXKEHb JepKaBHUX opraHiB [17, m. 43; 18, . 60-62], ToOTO 3aK0H
«TIOBWHEH HAJaBaTH KOHKPETHI IPOIIeCyalbHI TapaHTii I HAJIEKHOTO 3aXUCTY 0co0U
BiJl CBaBUIBHOTO BTpy4YaHHs JepkaBHUX opraHiB» [16, m. 58]. Hamionanbhe

3aKOHOJIAaBCTBO, SK€ HE Tmepemdadae JOCTATHIX TapaHTii MpPOTH  CBaBLLIA
16


http://search.ligazakon.ua/l_doc2.nsf/link1/an_105/ed_2021_11_17/pravo1/T001645.html?pravo=1
http://search.ligazakon.ua/l_doc2.nsf/link1/an_105/ed_2021_11_17/pravo1/T001645.html?pravo=1

YIOBHOBAXXCHMX CIIY’>K00BHX 0Ci10, He BiAMOBIAa€ IuM BuMoram [16, . 47; 18, m. 62].
«Y NUTaHHSX, SIKI CTOCYIOTCSI OCHOBOIIOJIOKHUX TPaB, HAJaHHS MPaBOBOI AUCKPEIi
OpraHaM BMKOHABYOI BJIaJW Y BUTIIAII HeoOMexkeHuX moBHOBakeHb» €CILJI BBaxkae
HECYMICHHMM 3 TIPUHIIMIIOM BepXOBeHCTBa fpasa [18, m. 60; 19, . 61]. «3akoHO1aBCTBO
Ma€ JOCTaTHbO YITKO BHU3HAYATH MEXI Takoi AMUCKpelii, HaJaHOT KOMIETEHTHUM
OpraHaMm BIaJH Ta MOPANIOK ii peanizamii. ICHyBaHHS KOHKPETHUX MPOIECYaTbHUX
rapaHTiii € y IIbOMy KOHTEKCTI HeoOXimaum» [18, . 60]. Po3rissHemo toTpuMaHHS IUX
BUMOT CTOCOBHO MPUMYIITyBaHHS 70 BakuuHaii Bix Covid-19 B YkpaiHi.

1. IIuTaHHs mo10 3AilicCHeHHs 000B’A3K0B0oI BakiuHaii mporn Covid-19 Ha
miacraBi 3akony. Came TuUM, 10 OOOB’S3KOBICTh BaKIMHAIlI TIEBHMX KaTeropiit
MpAaliBHUKIB Ta TOB’S3aHE 3 BIAMOBOIO a00 YXWMJIEHHSM BIJ HEl BIJCTOPOHEHHS
MpaIliBHUKIB BiJ] poOOTH OyJIM BCTAaHOBJIEHA HE 3aKOHOM, a MiA3aKOHHUMH aKTaMH, 1110
«cynepeunTsb BUMoraMm ctarti 92 Koncruryuii Ykpainu ta crarti 12 3akony Ne 1645-
I1I», cyau nepioi IHCTaHL1i MOTHUBYBAJIH 33JOBOJIEHHS IO30BHUX BUMOT MpallIBHUKIB,
BIJICTOPOHEHHUX Bix podoTH, [10, m. 2.5.].

[Tonpu nonoxenHs n. 1 4.1 ct. 92 Koncturyuii Ykpainu, 3riiHoO 3 kuM: «1)
mmpaBa 1 CBOOOJM JIIOJIMHM 1 TPOMAJSIHMHA, TapaHTIi IIUX MpaB 1 CBOOOJ; OCHOBHI
00OB'SI3KM TPOMAa/ITHUHA BU3HAYAIOTHCSI BUKIIFOUHO 3aKOHAMHU Y KpaiHW», TIOJI0KEHHS
y.l cr. 12 3akony Ne 1645-III, ne B mepeniky OOOB’SI3KOBHX MICTATHCS JIUIIIE
Npo(UIAKTUYHI MIETUICHHS MPOTH AudTepii, KaluUoKa, KOpy, MOJTIOMIENITY, MPaBII,
TyOepkyp03y, BI1 BC Bu3Haia 000B’s13k0BICTh BakiuHailii nmpotu Covid-19, sika Oyna
BCTAHOBJICHA M1JI3aKOHHUM aKTOM, TaKO0, 110 nependadeHa 3aKOHOM, IOCIIaBIINCh
npu 1bomy Ha cT. 12 3akony Ne 1645-1I11, na ct. 92 Koncrturymii Ykpainu, cT. 46
Konekcy 3akoHIB mpo mpaito, HU3KY IHIIUX 3aKOHIB Ta IMiJ3aKOHHUX AaKTIB, Ta
BHCHYBaja, mo MO3 misyio B MeXaxX CBO€I KOMIIETEHITI, 1 1110, BIICTOPOHECHHS BI
po0OOTH (BUKOHAHHS pOOIT) MEBHUX KAaTEropiil MpaiiBHUKIB, K1 BIAMOBISIOTHCS 200
VXWIAIOTBCSA B TPOBEIECHHS OOOB A3KOBUX MNPOMPUIAKTUYHHMX IICMJIEHb MPOTH
COVID-19, 6yno nepenbauene 3akonom [10, m.11.35]. SxOu nepemik 000B’SI3KOBUX
mierieHsb y 4.1 ¢r.12 3akony OyB momnoBHeHuH IerieHHsM Big Covid-19, e morio

3HATH 0araTo MUTaHb MIOAO0 KWOTO TepemdadeHocTi 3akoHOM. lle Ou o3Hauano, 1o
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Jiep)kaBa rapaHTy€e OE3MEUHICTh BAaKIMH 1 BIAIIKOIYBAHHS IIKOAU Y pasl 3amoaissHHS
HUMHU IIKOJU 3/I0POB’I0 JIIOACH. 3aUIIaeThCs JUIIE 3/10TalyBaTUCh, YoMy BepxoBHa
Pana Yxpainu niporo He 3podurna.

2. BignmoBiaHicTh 3aKOHY NMPUHIIMIIOBI BEepPXOBEHCTBA NMpaBa: BHMOIH /10
sikocTi 3akony. BIl BC koncTaTyBama BiANOBIAHICTh 3aKOHOJABCTBA, HA ITiJICTaBi
SKOTO TPAIliBHUKIB, $KI BIAMOBJSUIMCS YW YXWDUIACS Bl «00OBS3KOBHX
npoiJaKTHYHHX HieuieHb npotu Covid-19, BigcTopoHIOBaNIM Bij poOOTH, BUMOTaM
1o sikocti 3akony [10, m.11.35]. Skmio * HaBiTh MpodeciiiHi IOPUCTU — CYII CY/iB
NepIIMX 1HCTAHIIM, CY//I aneaiiHuX CyI1B Ta CyJ11 KacalliifHOTO CyAy MO pi3HOMY
3pO3yMIJIM 1 BUTIYMAYWIM 3MICT OJHMX 1 THX CaMHX IOJIOKEHb 3aKOHY, 10 OyJIo
MPOJIEMOHCTPOBAHO BHILE, TO MPO AKY YITKICTb, 3pO3YMUIICTh 1 MepeadavyBaHICTh
aHamizoBaHoro 3akoHnojgaBctBa koHctatye BII BC. «Komeris cynaiB Kacariiinoro
LIMBUIBHOTO Cy1y, nepenaioun copaBy Ha posrisig BII BC, Bkazana Ha Te, w10
HalllOHAJbHE 3aKOHOAABCTBO 3 NUTaHb BIJCTOPOHEHHS B1JI POOOTH y 3B SI3KY 3
YXUJICHHSAM BiJl TPO(DUIAKTUYHUX IIETJIEHb Ta 3alpOBa/KEHE MiI3aKOHHUMU aKTaMU
pEryJIOBaHHs BIACTOPOHEHHS Bl pPOOOTH MpallIBHUKIB, Kl BIAMOBISIIOTECA a00
YXUJISIOTBCSL Bl TPOBENEHHA OOOB'SI3KOBUX NPODIUIAKTUUHUX MIEIJICHb MPOTU
COVID-19, € Heuirkum Ta cynepewnBum» [10, . 7.2].

[lepenOauene y u. 2 ct. 12 3akony Ne 1645-II1 generyBaHHS HEHTpaJIbHOMY
opraHy BUKOHABYOI BJIa/I¥ MTpaBa BCTAHOBIIIOBATHU «Tepetik mpodeciii, BApOOHUIITB Ta
oprasizaiiii, NpaliBHUKK SKUX MAJATalOTh OOOB'I3KOBUM  NMPOQIIAKTUYHUM
HICTUICHHSIM MPOTH 1HIIKUX BIAMOBITHUX 1HPEKIIMHUX XBOPOO», KPIM TOTO, IO HE JA€
MIiJCTaB JJI1 BUCHOBKY, IO BIAMOBIIHUIA BUJI IIETUICHHS BCTAHOBJICHUH caMe aKTOM
pIBHSI 3aKOHY, 1 BOJIHOYAC HE BIAMOBiJa€ BUMO31 MPO MependavyyBaHICTh MEBHOTO
MPaBOOOMEXKEHHS. AJKe HE BIIOMO, K1 TPoQiIaKTHIHI IICTIIICHHS, HE BIIOMO SIKUX
npodeciii.

Jleneryrouu HaBeEHE NMPaBO LUEHTPAJIbHOMY OpraHy BUKOHABYO1 BIaaH, CT. 12 He
MICTHJIA TapaHTIH B CBaBOJI1 OpraHy BUKOHABUO1 Biaau. [Ipuknanu Takoi cBaBOJIl MU
MaJld MOXJIUBICTh criocTepirati. Y myHkT1 7.3 Pesomtonii [TapiamenTcbkoi acamOiiet

Pamu €Bpormt Ne 2361 (2021) Big 27 ciunst 2021 poky «Bakuuau npotu COVID-19:
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€THUYHI, TTPaBOBl Ta MPAKTUYHI MIPKYBaHH» AcamOiies 3akiiMKaja Jep>KaBU-YJICHU
Panu €Bponu 1 €Bponeiicbkuii Coro3 iHGOpMyBaTH TPOMAJISH PO TE, 110 BAaKIIUHALIIS
HE € 000B ' SI3KOBOIO, 1 HIXTO HE 3/1HCHIOE MOJIITUYHOTO, COI[IATbHOTO YX 1HIIOTO TUCKY
JUTS TOTO, 1100 MTPOBECTH LIEIIJICHHS TUM, XTO CaM 1bOro He O0a)kae; IepeKOHATHUCh, LII0
HIXTO HE 3a3Ha€ MUCKPHUMIHAIII 3a Te, 10 BiH HE OYB BAKIIMHOBAHWUN Yepe3 MOKIIUBI
PU3UKH JUTS 310poB 51 a00 He Oakae BakmuHyBaTucs [20].

B Vkpaini x 3a pillieHHIMH OpraHiB BUKOHABYOI BIAJU JIIOJICH MPUMYIITYBaIHA
BaKI[MHYBATHUCS, BUMAraro4u MOTEPEIHbO MMiIMUCATA BIAMOBY BiJl MPETEH31H y pasi
BUHUKHEHHS! HETaTUBHUX HACIIKIB JIJIS 3/J0POB’ s, 00JIaIHABIIN TyHKTH BaKIIMHAIT Y
HEMPU3HAYEHUX JUISI I[OTO MICISIX, IO CIHPHUSJIO CKYMYEHHIO BEJIMKOi KUIBKOCTI
Jmoe, W BIAMOBIIHO, MIABUIIYBAIO PU3UKH 3apa)KEHHS, B yMOBaX, SKI He
BUITMIOBIJAIM  BIJOMHUM 3aKOHOMIPHOCTSM 1MyHi3aIii Big 1HQEKIIHHUX XBOpPOO,
BUCYBaJlaCsl BUMOTa BaKIMHYBaTHCS oco0aM, siki Bxke mepexBopinu Ha Covid-19.
JloCITi THUKY 3a3Ha4ar0Th, o IeruieHHs Bix Covid-19 He Oyno BHECeHO 10 KaJeHIaps
mierieHs [21, ¢. 20], He Bimomoro Oyiia KiIBKICTh 103, HEOOXIAHMX 1 JOCTaTHIX IS
iMyHi13aiii. BiAnmoBigHICTh KpUTEPisiM O€3MEKH Ta €PEKTUBHOCTI ICHYIOUMX HA MOMEHT
npUMycoBOi BakmuHaIli BakiuH npoTu Covid-19 He Oyma miareepmxena [22]. [o
KApaHTUHHUX OOMEXeHb OyJM BKJIIOYEHI 3a00pOHM BIIBIAYBATH MAPKH, IO SIK
HaroJIOIyBajid B MeIiampocTopl OaraTo JikapiB, HE CIpHUS€E, a HABMAKH IIKOIUTH
3araJbHOMY IMYHITETY JIFOJMHH.

Hagepeni nposiBu cBaBOJIi, 3aMO00DKHUKIB SIKUM HE mependavaB 3aKOH, HA SIKUAM
nocwianacs BII BC, oOrpyHTOBYIOYM 3aKOHHICTh MPUMYIICHHS O BaKIMHAIlI BiJl
Covid-19 meBHHX KaTeropiii mpamiBHHKIB, TaKOK TOBOIATH, IO MPABOOOMEIKEHHS
31MCHIOBAJIOCh HE BIJAMOBIAHO J0 TMPOILEAYPH, BCTAHOBJICHOI 3aKOHOM, OCKIJIbKH
Takoi He 0yJ10, a TaKOXK HE JJI1 BCTAHOBJICHOT 3aKOHOM METH.

O0o0B’s13x0Ba BakuuHarlist ipotu Covid-19 Oyna 3ynuHeHa y 3B’ 3Ky 3 BBEJICHHIM
B YKpaiHi BOEHHOro cTaHy Jo #oro 3aBepmieHHs [23]. lleit dakt crnpoctoBye
apryMEHTH TPO HASBHICTh JIETITUMHOI METH Ta HEOOXIAHICTh Yy JEMOKPATUYHOMY

CYCHIJILCTBI 3aIIPOBAKEHHS 000B’SI3KOBO1 BaKIIMHAIIIT 1 TOB’SI3aHUX 3 [IUM CAHKIIIH 710
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HEBAKIIMHOBAaHUX 0CI0. AJKe BOEHHUM CTaH HE MOXKe OyTH THUM (HaKTOPOM, SIKUI
JKBIY€E €MieMIO.

Takum 49wHOM, 3ampoBaKEHA MIA3aKOHHUMHU HOPMATHUBHUMHU  aKTaMU
000B’s13k0BicTh BakmuHamii nporu Covid-19 mneBHUX KaTeropi mpamiBHHUKIB 1
MOB’si3aHE 3 I[MM BIJACTOPOHEHHS BiJ pPOOOTH HEBAKIIMHOBAHUX MPAlliBHUKIB
CymepeumiIn KOXHIA 3 BHMOT TPHCKJIQJOBOTO TECTy Ha 3aKOHHICTh BTPY4YaHHS
JIEp>KaBH y TIPaBO 0COOM Ha MOBAry J10 MPUBATHOTO KUTTA. OUeBUIHO, IO 30BCIM HE
MPUHIIMIIOM BEpXOBEHCTBa npaBa kepyBanacs BII BC, nmoctanoBnsioun aHanizoBaHi
cyoBi pimenss [7; 10].

3aKkoHHA TOBEIIHKA HE MOXE CTaHOBUTU 3MICT OyIb-SKOT0 CYCILIBHO
HeOe3neyHoro AisiHHsA, nepeadadeHoro crartsimu OcobmmBoi yactuau KK. Hezakonne
K JISTHHS TUIsrae KpUMiHAJIBHO-TIPaBOBIiM oIliHIi. OnrcaHe BUIIE CBABULIS OpraHiB
BUKOHABYOI BJIaJiu Morjo 0 0ytu kBamigikoBane 3a cT. 364 KK Ykpainu B penakiii, B
AK1{ BOHA JIIJ1a IO BCTYIMY B CHIIy 3aKOHY YKpainu Bij 21 motoro 2014 p., sKUM CT.
364 KK Vkpainu 1 ct. 365 KK Vkpainu 6ynu 3mineri AD HOC st [omite’s3us Nel
[24]. 3apa3 sxe B OcobnuBiii yactuni KK Ykpainn Hemae BiamosigHoi cratTi. Le me
OJIMH apryMEHT Ha KOPHUCTh IMPOMO3HUIIl MPO HEOOXIIHICTh 3MiH BKa3aHHX CTATTEH
Oco6muBoi wactuan KK Vkpainu, a Ttakox ct. 182 KK Vkpainun «llopymenns
HEJIOTOPKAHHOCTI IPUBATHOTO KUTTSD», 3MICT SIKO1 CTAHOM Ha ChOTOJHI € BY>KUUM, HIK
11 Ha3Ba.

Curyariist 3 npuMyIIyBaHHsIM 10 BakiuHamii Bix Covid-19 nmokasana ronoBHy
HeOe3MeKy, sKa MoJsIrae B TOMy, SIK JIETKO MOXHA 3710J1aTH B YKpaiHi BEpXOBEHCTBO
MpaBa IMUIIXOM €KOHOMIYHOTO THUCKY.
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bponeBunbka O.M.,

JIOLIEHTKA Kadeapu KpUMIHAIbHO-TIPABOBUX JUCHUILIIH
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa

Ta MPaBOOXOPOHHOI JiSITLHOCTI

KaHIUJAT IOPUANIHAX HAYK, TOIEHT

(VIvsiscorutl deporcasnuil ynieepcumem

SHYMPIUHIX CNPag)

PEECTP KOPYIILHIOHEPIB B CBITJII PILIEHDb €CIIJI (HA OCHOBI
PIIIEHHSA «CUTHUK MIPOTHU YKPATHHN»)

MexaHi3mMH 3ano0iraHHsl KOpyNili BUKOHYIOTh KJIFOUOBY POJIb Y 3a0€3MEeUeHHI
BEPXOBEHCTBA MpaBa, JOBIPH JI0 MyOIIYHUX IHCTUTYIIH Ta EKOHOMIYHOTO PO3BUTKY.
BoHu cipsimoBaHi He JUIIIe HAa BUSBICHHS Ta TTOKapaHHS KOPYMIIHHUX TisHb, a 1 Ha
MPEBEHII}0, MIHIMI3AIlil0 CUCTEMHUX PHU3HKIB 1 BIJIHOBJICHHS IMyOJIIYHOTO pecypcy
noBipu 10 Biagu. EdekTrBHA aHTUKOpPYIMIiiHA cUcTeMa 3a0e3mnedye: IiABUIICHHS
MIPO30POCTI MPOIEAYyp MPUUHATTSA PIllIEHb; 3HUKCHHS MOXKIIUBOCTEH J0 3JI0BKHMBAHb
[UISIXOM HAJEKHOTO TMOEJHAHHS TMPEBEHTHUBHUX, PENPECUBHUX 1 BIJHOBHUX
IHCTPYMEHTIB; CTBOPEHHSI yMOB Ui KOHKYPEHTHOTO Ta TepeadadyBaHOTO
€KOHOMIYHOTO CEepeJOBUIA, MyOJIYHOT CIIyXOH; 3axuUCT NpaB TPOMAASIH Ta
IOpUIUYHUX OCI0 BiJI CBaBLUISL TOCAJOBIIIB. 3 MPAKTHUYHOTO TMOTJIALY MEXaHI3MU
3ano0iraHHs KOPYNiii MOBUHHI JIITH KOMIUIEKCHO: 3aKOHOJIaB4l HOPMH, IHCTUTYL1HHI
MPOIIETyPH, BIIKPUTICTH 1H(POpMAIIii, KOHTPOJIb Ta MEXaHI3MH BIIHOBJICHHS — YC€ II€
Ma€ B3aEMOJIIATH JUIsl TOCATHEHHS CTAIMX PE3YJIbTATIB.

BianosinHo a0 ct.11 3akony Ykpainu «IIpo 3ano6iranns xkopymnuii» Ha HA3K
MOKJIaJIeHl TTOBHOBKECHHS 3a0e3MeueHHs BEJIeHHS CIMHOrO MOopTaly MOBIJOMIICHb
BUKpHBauiB, €AMHOTO JIEPKABHOTO PEECTPY JACKJapalliid ocid, YIMOBHOBaXKEHUX Ha
BUKOHAHHSI (DYHKIIIH IepKaBU a00 MICLIEBOTO CaMOBPsITyBaHHs, €IUHOTO JIEPKABHOTO
peecTpy 0ci0, sIKi BUMHUIIU KOPYIIIiHHI a00 OB’ s3aH1 3 KOPYIIIIEI0 TPABOTIOPYIIICHHS
(mam - Peectp xopymniioHepiB). I[lopsgox BeaeHHsi Peectpy KopyriiioHepiB

JETANM30BAHO Y  BIAMOBIIHOMY  TOJIOKEHHI,  3aTBEP/HKCHOMY  PIIlIEHHSAM
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HamrionanpHOTO areHTcTBa 3 MUTaHb 3amodiranHs kopymii Big 09.02.2018 Ne 166. Y
HBOMY, 30KpeMa 3a3HayeHo, 1mo Peectp — 1ie enekTpoHHa 0a3za JaHUX, sKa MICTUTH
BIIOMOCTI TpO 0ci0, $KI BUMHWIM KOPYMUidHI a00 TMOB’SA3aHI 3 KOPYIIIEIO
NPaBOMOPYIIEHHS, Ta MpPO IOPUAMYHUX OCI0, 10 SKUX 3aCTOCOBAaHO 3ax0J]U
KPUMIHAJIBHO-TIPABOBOTO  XapakTepy y 3B’SA3Ky 3 BUYMHEHHSM KOPYIIIHHOTO
npaBonopyIieHHs. Bin BegeThes 3 MeToro: 1) 3a0e3meueHHs e AMHOTO 00Ky 0Ci0, sKi
BUYMHWJIM KOPYTIIIHHI a00 MOB’s3aH1 3 KOPYMIII€I0 MPABONOPYIICHHS, Ta IOPUIUIHUX
0ci0, 10 AKMX 3aCTOCOBAHO 3aX0JU KPUMIHAJIBHO-TIPABOBOTO XapakTepy y 3B S3KY 13
BUYMHEHHSIM KOPYMIIITHOTO MpaBoNoOpyuieHHs; 2) 3a0e3Ne4YeHHs] B YCTaHOBJICHOMY
MOPSAAKY TPOBEICHHS CIICIiadbHOI IEepPEeBIPKU BIIOMOCTEH CTOCOBHO 0ci0, sKi
MPETEHAYIOTh Ha 3alHATTS MOCa, sIKI nepeadadyaroTh 3alHATTS BIANOBIIAJILHOTO abo
0COOJIMBO BIAMOBIIAILHOTO CTAaHOBUINA, Ta TOCAJa 3 IMIJBUIICHUM KOPYHIIHHUM
pU3HKOM; 3) aHAII3y BIAOMOCTEHN MPO 0ci0, K1 BUMHUIIM KOPYIILIiiHI a00 MOB’g3aHi 3
KOPYIIIIEI0 MPaBOMOPYIIECHHS, 3 METOK BH3HAuUCHHS cdep JACp>KaBHOI MOJITUKU Ta
mocaj, TOB’SI3aHUX 13 BUKOHAHHSAM  (PYHKIIH  jgepxkaBu abo  MICIEBOTO
CaMOBPSIYBaHHs, 3 HAMOUIbII KOPYNUIMHUMU PU3MKAMH, a TaKOX (POpPMyBaHHS Ta
peanizanii JepaBHOI AHTUKOPYMNIIHHOT TOMITUKH; 4) aHaii3y BIJIOMOCTEH IMpo
IOPUJIMYHUX 0C10, 10 IKUX 3aCTOCOBAHO 3aX0/I KPUMIHAJIBLHO-TIPABOBOI'O XapakTepy y
3B’SI3KY 13 BAMHCHHSAM KOPYIIIIIHHOTO MPaBOMOPYIIICHHS.

dopMy€EThCS Ta BEJIETHCS TaKWi PeecTp NUIIXoM BHECEHHS B1JIOMOCTEH Mpo 0cio,
AKUX TPUTATHYTO [0 KPUMIHAJIBHOI, aJIMIHICTPATUBHOI, AMCLUMIUIIHAPHOI abo
IIMBUILHO-TIPABOBOI BIAMOBIAAILHOCTI 32 BUMHEHHSI KOPYIIIMHUX a00 MOB’SI3aHUX 13
KOPYIIIIEI0 MPaBOIMOPYIICHb, a TAKOX MPO HOPUIAUYHUX OCI0, JO SKHUX 3aCTOCOBAHO
3aX0AM KPUMIHAJIBLHO-TIPABOBOIO XapakTepy y 3B’SI3KYy 13 BUMHEHHSM KOPYILIMHOTO
MPaBOMOPYIICHHS, a TaK0oX JOJaTKOBI (HE(piHAHCOBI) 3aXOAW KPUMIHAIBHO-
MIPaBOBOTO XapakKTepy.

Opniero 3 ronoBHUX mnpobOseM (yHKIIOHYBaHHS Peectpy kopyruioHepiB OyB
0e3CTPOKOBHI XapakTep nepedyBaHHs BIIOMOCTEH MPO 0Ci0, K1 BUNHUITN KOPYIITIHHI
ab0 moB’s3aH1 3 KoOpymili€ew npapornopyiieHHsa. ColllagbHy TOCTPOTY MNpoOIeMHu

MIJICUIIIIO pilieHHs €Bporelicbkoro cyay 3 npas joauHu (nami — €CIUI) Big 24
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kBiTHA 2025 poky y cnpaBi «CuTHUK NpoTH YKpainm» (3asBa Ne 16497/20). 3rogom,
AK Tiependavanocs, ii BUPIIIEHHS 3HAUIIIIO CBOE B110OpaKeHHS B 3aKOHI YKpaiHH Bij
17.06.2025 Ne 4496-1X, sskum BCTAaHOBWJIA CTPOKH 30epiranus nanux y Peectpi.

[Ipo6iiema 6e3cTpokoBOoro nepedyBaHHs BigoMocTel y PeecTpi mpusBoauia 10
HAJMIPHOT COIiaIbHOT CTUTMAaTH3allli, sIKa He BIAMOBIAA€ MPUHLIUITY TPONOPIIIHHOCTI
Ta HE Tmepemdadaec MexaHI3MIB pealimiTarii (BH3HAYEHHS CTPOKIB 30epiraHus,
npoueayp BUAAJICHHs). Taka cUTyallisl MiJpuBaja MPUHIMIN BiJIHOBIEHHS IpaB,
3aKpiIJieH] B 1HIIUX Tady3sX npasa (MOTalleHHs CYAUMOCTI, BU3HAHHS 0COOU TaKolo,
10 HE MiJaBagacs aJMiHICTPATUBHUM UM JUCHMUILTIHAPHUM CTATHEHHSAM ToI1o). Jlo
pimennst €CILI y crpaBi «CUTHUK IpoTH YKpaiHu» BHECeHHs 10 Peectpy ocib, siki
BUMHWIM KOpYILiiiHE a0o0 TMOB’s3aHE€ 3 KOPYIIIE MPaBONOPYIICHHS, OYyJo
MOXKUTTEBUM TepeOyBaHHIM 0coOU B TakoMmy peecTpi. [Ipu 1iboMy 1Jis BKIIFOUECHHSI B
uei Peectp He Mae 3HaUYEHHS, 110 caMe BUYMHMIA 0c00a — HE3aKOHHO 30aratuiiacs (CT.
368-2 KK Ykpaian) abo HecBoedacHO mogana aekiapariito (ct. 172-6 KYmAII). 3akon
Mae mependayaTd MOXIIMBICTH BHUIPABJICHHS OCOOM Ta HajaaBaTH i IIaHC Ha
YCB1JIOMJICHHSI CBOIX il Ta TOMUJIOK.

VY cBoeMy pe3oHaHCHOMY pitieHH1 Bij 24 kBiTHs 2025 p. y cripaBi « CUTHUK POTH
VYkpainm»y €CIUI gocniaus npuHIMIM podoTu PeecTpy KOpymniioHEPIB Ta BUCIOBUB
MPABOBY MO3UIIIIO II0JI0 MOXJIUBUX HENOMIKIB Y Horo po6oTi. Ile pimenns €CILI
CTaJIO 1€ OJHIEI0 TIiJCTAaBOI0 JJii BHECEHHS 3MIH B UYHWHHE AaHTHKOPYIIIIAHE
3aKOHO/IaBCTBO.

Ha posrnsang BPY Oyno momaHo 2 MpOEKTH 3aKOHIB MPO BHECEHHS 3MIH JI0
3aKOHOJIAaBCTBA, SIKI OJHAKOBO OOIPYHTOBYBadM JOUUIBHICT BHECEHHS 3MiH,
BKa3ylOUM Ha Te€, W10 BCTAHOBJEHHS YITKO BHU3HAYEHUX CTPOKIB 30€peKEHHS
BiloMocTet y Peectpi KOypmIlioHEpiB € TMPUPOJHUM KPOKOM Yy Hampsmi
BJIOCKOHAQJICHHSI aHTUKOPYIIIIMHOTO 3aKOHOAaBCTBA. PimieHHs: €BpOINechKoro cyay 3
MpaB JIOJMHU y cripaBi «CUTHUK TIpoTH Ykpainuy», n1e €CIIJI BkazaB Ha mopylieHHS
mpaBa Ha TMOBary A0 mpuBaTHOTO XUTTS (cTtarTsa 8 KoHBeHINi), HAroJomy04u, o
0e3cTpokoBe 30epiraHHsi JaHUX y PeecTpi He BiANOBiae BUMO31 MPOMOPLIHHOCTI

IOJI0 JOCATHEHHs 3akoHHOI Metw. Came Taki rapafTii 3akjiajgaid 3aKOHU PO
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BHECEHHS 3MiH: BU3HA4alOTh CTPOKHU 30epiraHHs BigoMocTell y Peectpi 3anexHo Bij
XapakTepy BIAMOBIAAIBHOCTI — JUI JUCHMIUTIHAPHUX 1  aJMIHICTPaTUBHHX
MPaBOTIOPYIICHh BCTAHOBIIOIOTHCS BIAMOBIAHI TEPMIHU, a A KPUMIHATBHUX
IIPaBOIOPYILICHb JIaHl 30epiraroThCs J0 TMOramieHHs a0o 3HATTS CyauMocTi. Takum
YUHOM, 3MiHaMH 70 3akoHy peanizyBamu Bumory €CIIJI momo HemomymieHHS
JOBIYHOTO a00 HEMpOIMOPLIHHOTO CTUTMATU3yBaHHS oOcCi0, SKi BXe BIIOYIH
MOKapaHHS.

[Tepmie, o mpuBepTaE yBary B HOBOBBEJACHHSX, — II€ BIJICYTHICTh BU3HAYEHOTO
CTpOKy 30epiranHs B PeecTpi BioMocTel TMpo NPUTATHEHHS OCOOU 10
JTUCHUIUTIHAPHOI BiAMOBiAanbHOCTI. CTaHOM Ha CHOTOJHI CTpOKaMU OOMEKEH1 JIHIIE
BUMAJKA BHECEHHS BIJIOMOCTEM MPO BUMHEHHS KOPYMIIHHOIO JisIHHSA, 3a K€ 0co0a
MNpUTATYBaJlacs JO UUBUIBHO-TIPABOBOI, aJIMIHICTPATUBHOI YW KPUMIHAIBHOL
BiANOBIAanbHOCTI. [Tpo qucuumiiHapHy 4oMych 3a0yJu.

Bonnouac mikaBuM Bunascsi 3anponoHoBanuid HA3K Buxim 13 1iei cutyarii:
«...BUyueHHs 3 PeecTpy mopyniHUKIB BiIOMOCTEH Mpo OCI0, SIKI MPUTITHYTI /10
JTUCLUIUIIHAPHOI BIJMOBIIAILHOCTI 3a MPABOMOPYIICHHS, TMOB’sA3aHl 3 KOPYIIIIIELO,
3akonoM Ne 4496 ne mependaueHo». Pazom 3 tum HA3K BBaxkae 3a MOXIIUBE
BUJTy4aTH Takl BIAOMOCTI 3 PeecTpy micisi CIIMBY OJAHOIO POKY 3 JHS HAKJIaJCHHS
JTUCHUIUTIHAPHOTO CTATHEHHS, COUparouuch Ha moJioxkeHHs 4. 1 cr. 151 Kogekcy
3aKOHIB MPO Mpai YKpaiHu. 3 METOI YHOPMYBAHHS TMOPSAKY BUIYUYEHHS TaKHX
nanux 3 Peectpy nopymaukiB HA3K Haitommxuum yacoM Oy 1yTh 3aTBEPIKEH] 3MIHU
no IlonoxxenHs mpo HbOro». 3HOBY BUHMKae nuTaHHA: skmo HA3K BBaxkae 3a
MOJIMBE BWJIy4YaTH Taki BigoMocTi 3 PeecTpy 3a BiJICYTHOCTI 3aKOHOJaBYO
BCTAaHOBJICHUX CTPOKIB, TO HAaBIIIO iX OYyJI0O BCTaHOBJIIOBATH [JIsi I1HIIMX BU/IIB
BIIMOBIAIBHOCTI, SKIIO LI OpraH MOXKE caM 11¢ TUTaHHS BUPIIIUTH, TUM T1ade, 110
€MHA TIJCTaBa Jis1 BUJAJIICHHS JaHuX 13 PeecTpy, sika iCHyBaia J10 1[bOTo (aKTHUBHA
y4acTh y 3aXMCT1 KpaiHM MiJ] YaCc MOBHOMACIITAOHOTO BTOPTHEHHSI pocii B YKpaiHy),
Oyna po3pobsiena Ta cxBaiena B [lonoxenni nmpo peectp HA3K camocriitHo? S He

CTaBJIIO MiJ] CYMHIB BaXJIMBICTh, JMOIIIBHICTh Ta JOPEYHICTh IUX I areHTCTBA.
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[IpocTo B ueproBuid pa3 MU CTUKAEMOCH 13 pOOOTOIO MapJIAMEHTY B «TYpPOOpEKUMI»,
10 HETaTUBHO BIUIMBAE HA SIKICTh 3aKOHOJIAaBCTBA.

[Ile ogHe mUTaHHS, 110 BUHUKAE Y 3B’SI3KY 3 HOBOBBEJACHHIMU: 3 TKOTO MOMEHTY
paxyBatu Iied pik? He 3arinmOirorounch y MpaBOBUM aHalll3 CTPOKIB JIABHOCTI BCIX
BU/IIB IOpUTAYHOT BIMOB1JAJILHOCTI, PO3IJISTHEMO TUCITUTUTIHAPHY 5
aaMi"icTpaTuBHY. BinmoBigHo mo Bumesraganoi 4. 1 ct. 151 Kogekcy 3akoHiB mpo
npamro YKpaiH, <«SKIIO0 TPOTATOM POKY 3 JIHS HaKJIaACHHS JUCUUILIIIHAPHOTO
CTSATHEHHS TpaIiBHUKA HE Oyje MaJaHO0 HOBOMY AWCIIUILUTIHAPHOMY CTSTHEHHIO, TO
BIH BBAXKAETHCA TaKWM, 1110 HE MaB JIUCLUUILTIHAPHOTO CTATHEHHs». Y cT. 39 KYnAIl
13 I[LOTO MPHUBOAY 3a3HAUEHO TaKe: «...SKIIO 0co0a, MijjlaHa aJMiHICTPAaTUBHOMY
CTSATHEHHIO, TIPOTATOM POKY 3 JHS 3aKiHYCHHS BUKOHAHHS CTATHCHHS HE BUYMHIIIA
HOBOTO aJIMIHICTPATHBHOTO IIPABOMOPYIIIEHHS, TO 1151 0C00a BBAKAETHCA TAKOIO, 1110 HE
OyJia mijijlaHa aJMIHICTPAaTUBHOMY CTSTHEHHIO». 3pO3yMijo, IO Taki MOMEHTU B
3aKoHI Mpo 3ano0IraHHs KOPYMIIii MOTPeOYIOTh JAeTai3alli.

€ e ogHa npobieMa, sika CTOCY€EThCS MOPSIKY Ta CTPOKIB BUJATICHHS JaHUX 13
Peectpy. [TonoxxeHHst mpo HHOro Ta 3akoH (CT. 59) 4ITKO BU3HAYAIOTH, IO BiJIOMOCTI
po 0ci0, AKUX MPUTSITHYTO JO BIAMOBIAAIBHOCTI 3a BYMHEHHS KOPYILIMHUX a0o
MOB’SI3aHUX 13 KOPYIIIEI0 MPaBONOPYIIEHb, BHOCATHCS 10 PeecTpy KopymiioHepiB
MPOTATOM TPHOX poOoumx JHIB 3 1Hs HagxomkeHHs 10 HA3K 3 [lepxkaBHOi cyaoBoi
aamiHicTparii YKpaiHu eJeKTPOHHOI KOIii pIlIeHHsS Cyay, sKe HaOpajo 3aKOHHOI
CUJIM, 200 B1J KaJIpOBOI CITY>KOM 3aBIPEHOI B yCTAaHOBJIEHOMY MOPSAAKY MArepoBoi KOIIi
Haka3y PO HAKJIAJICHHS AUCIMIUTIHAPHOTO CTATHEHHS. 3 1HIIOr0 OOKY, B SIKMM CTPOK
CJII BWJIy4YaTH BIJOMOCTI MPO TMPUTATHEHHS J10 KPUMIHAJIBHOI BIIMOBIJAIBHOCTI
¢13U4HOI 0cOOM 3a BYMHEHHS KOPYNUIMHUX a0o0 TMOB’SA3aHUX 13 KOPYILIEO
MpaBOMNOPYIIEeHb, KOJIM BoHA 3BepHynacs 10 HA3K 3 noBinkoro mpo noraimieHHs abo
3HATTS CyauMOCTi? [TuTaHHS 3a/IMIIIaEThCS HEBPETYILOBAHUM.

Takum unHOM, PeecTp kopymiioHepiB Mae OyTH HEBIA €MHOIO CKJIaI0BOIO
AHTUKOPYIIIHHOI 1HPPACTPYKTYpH, ajie HOoro e(HEeKTUBHICTD 3aJICKUTH BiJ MPaBOBOI
30aJIaHCOBAHOCTI, MPOIEAYPHOI HalIiMHOCTI. TiNbKK 3a Takux yMoOB Peectp 3moike

BUKOHYBAaTH CBOIO MIPEBEHTUBHY, 1H(OpMaIlIiHy i aHATITUYHY QyHKIII.
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Bumnencrka IL.A.,

JOTIEHT Kadeapyu KPUMIiHATHHO-TIPABOBUX JAUCIUILTIH
HaBYaJIbHO-HAyKOBOT'O IHCTUTYTY IpaBa

Ta MIPaABOOXOPOHHOT isUTBHOCTI

noktop dinocodii B ramysi mpasa

(/Tvsiscbruil Oeporcasnuil ynieepcumen

BHYMPIUWHIX CNpas)

3AXOIU KPUMIHAJIBHO-ITPABOBOI'O XAPAKTEPY IIOAO
IOPUJIMYHUX OCIB: €EBPONEMCHKUIMA TOCBIJ TA YKPAIHCBHKI
HEPCIIEKTUBHA

1. 3ampoBa/KeHHS 3aXOJlIB KPUMIHAJILHO-TIPABOBOIO  XapakTepy U100
IOPUIMYHUX OCI0 3aJMIIAETHCA OJHHMM 13 HAMOUIbII JAMCKYCIHHUX 1HCTHTYTIB
Cy4acHOTO KpuMiHaNbHOTO TipaBa. [IpemMerom mucKyciii € Hacamriepesa MpaBoOBOi
NPUPOAN TAKUX 3aXOIB, MOKJIMBOCTI BHU3HAHHS IOPHIWYHOI OCOOM CyO’€KTOM
KPUMIHAJIBHOTO MPaBOMOPYIICHHS, a TaKOX MPoOJeM BU3HAYCHHS BUHU IOPUIUYHOI
ocoou.

[IpuXuJIBHUKU 1[HOTO 1HCTUTYTY BBaXKaIOTh MOro HEOOXITHUM IHCTPYMEHTOM
e(heKTUBHOT MPOTUIIi KOPYIILii, BIIMUBAHHIO KOIIITIB, TEPOPU3MY Ta OPTraHi30BaHIN
3nounHHOCTI. Tak, O.®. Ilaceka 3a3Ha4uB, 10 B OKPEMHUX BHUMAJKaX NIKOJA,
CIIPUYUHEHA JISUTHHICTIO OPUIUYHOT 0COOM, MOXKE OyTH 3HAaYHO OUIBIIOIO 32 MIKOIY,
3anofisiHy (pi3MYHOI0 0CO00I0, a 3aCTOCYBaHHS JO0 IOPUAMYHOI OCOOM 3aXOiB
KPUMIHAJIBHO-TIPABOBOT'O XapaKTepy € BAKIMBUM KPOKOM Y MPOTHUIIT MPOTUIPABHIN
TSITBHOCT1 HaWO1TbII KarmiTagoMicTkux ¢yo’ekTiB [1, C. 65-67]. Takox 3.A. 3aruneii-
3a00JI0OTEHKO MIAKPECTIOE, M0 3aMpPOBAKCHHS 3aXOJIB KPUMIHAIBHO-TIPABOBOTO
XapakTepy IMOAO IOPUAMYHMX OCI0 CTajl0 HACIIIKOM BHUKOHAaHHS YKpaiHOIO
MDKHApOJIHUX 3000B's13aHb, a BIATIOBIAHUM IHCTUTYT PO3TIISIAAETHCS K CAaMOCTIHHHIMA
HOPMAaTHUBHO-TIPABOBUN MEXaHi3M KBa31KpUMIHAILHOI BIAMOBIAAIBHOCTI IOPUIUIHUX

oci6 [2. C. 50-51]. Ilpotunexny nozwuiiito Buciosmoe JI.II. bpuy, Bka3zytouu Ha Te, 10
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KpUMiHaJIbHA BIAMOBIIAIBHICTh IOPUIUYHUX OCI0 CynepeyuTh MPUHITUIIAM 0COOUCTOT
BUHM Ta MIEPCOHAIIBHOI BIJIIOBIIAILHOCTI Cy0'€KTa 3JI0UYHHY.

2. Bomnouac mompu TpuBaJdl HAyKOBI JUCKycli Ta OaratopiuHuil omip
3aMpOBAKEHHIO IILOTO 1HCTUTYTY B HalllOHAJLHOMY KPUMIHAJIBLHOMY IIpaBi, came
€BpOIHTETpAIliiHUN  Kypc YKpaiHM CcTaB BUpIMIAJbHUM  YUHHUKOM  HOTO
iMIIeMeHTaIi. 3anmpoBa/pKeHHS IBOTO IHCTUTYTY OYJI0O 3yMOBJIEHE HEOOX1THICTIO
BUKOHAHHS pexoMeHaamii ['pynu aepxas npotu kopynuii (GRECO), CneuianbHoro
KOMITETy eKcriepTiB Pagu €Bpomnu 3 muTaHb OMIHKHK 3aX0/11B 00OPOTHOU 3 BIIMHUBAHHSIM
komTiB (MONEYVAL) Ta okpemMux MiXHapOAHUX JOTOBOpIB, a Takox [lmany mii
oo Jtibepanizanii €Bponeiickkum Cor030M Bi30BOTO pexumy s Ykpainu. Came
TOMY [€ell I1HCTUTYT MOXHa BBa)XKaTW OJHHMM 13 MEPIIMX MPOSBIB aJanTauii
KPUMIHAJIBHOTO 3aKOHOJIAaBCTBA Y KPaiHU /10 €EBPONEUCHKUX CTAH/IAPTIB.

[TuTaHHs KBa31KPUMIHAJIBHOI BIJMOBIIAILHOCTI MICTUTBCS Y TAKUX aKTax acquis
€C sx: Pamkosi pimennst Pagu €C (no Jlicaboncskoro gorosopy); dupektuna (€C)
2017/1371 (PIF Directive) mpo 60poTh0y 13 axpaicTBOM, IO MKOJUThH (H1HAHCOBUM
inTepecam €C; [JupexktuBa 2018/1673 mpo O00poThOy 3 BiIMHMBAHHSM KOIITIB
KpUMiHAJIbHO-TIpaBoBUMU 3acobamu; Jupexktua 2008/99/EC npo 3axucT JAOBKILIA
KpuMiHaJIbHUM TipaBoM; Jupextusa 2011/36/EU mopao 3anmodiranHs TOpriBii JOIbMU
Ta IHIIUX AKTH 100 MOopyleHHs caHkiiil €C.

VY BignoBigHux akrtax acquis €C mepembayeHo, IO KOXKHA JAeprKaBa-ujieH, a
TaKOX JepxkaBa-KaHAumaT Ha Bctyn A0 €C, MOBMHHA 3a0€3MEYUTH MOXKIHBICTH
NPUTSATHEHHS  IOPUIWYHUX OCI0 10 IOPUIWYHOI, 30KpeMa KPUMIHAJIBHOI,
BiAMOBIHanbHOCTI. BomHouac aktu acquis €C He BHM3HAYalOTh KOHKPETHOI MOACI
IMIUIEMEHTAIlli 1[bOT0 IHCTUTYTY, 3aJUIIAI0uU Jep)kaBaM CBOOOAY BHOOpPY CIOCOOY
HOT0 HOPMATUBHOTO 3aKPIMIJICHHS — IUISXOM MPUNHATTS OKPEMOTO 3aKOHOJaBYOTO
aKkTa a00 BHECEHHS BIAMOBITHUX MOJIOKEHb JI0 YUHHOTO 3aKOHOJAaBCTRA.

AHaJti3 3aKOHOJIaBCTBA JepkaB-wieHiB €C Ta aepkaB-KaHAUAATIB CBITYUTH, 110
MepeBakKHa OUIBIIICTh 13 HHUX 3aKPIIUTFOE HOPMHU IIOJO0 3aCTOCYBAaHHS 3aXO/IIB
KPUMIHAJIBHO-TIPABOBOT'O ~ XapakTepy [0 IOPUAUYHUX 0Ci0 Oe3MocepeiHbo Y

KpUMiHAJIBHUX Kojaekcax (20 meprkaB-uieHiB Ta 6 nepikaB-kaHauaaTiB). HatomicTh
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OKpeMmi Jep>KaBu 00pajii MOJENb PEryJIOBaHHS IBOTO 1HCTUTYTY B CHELIaJIbHUX
3akoHax (7 mepkaB-wieHIB Ta 2 Jep:kaBU-KaHauaath) [4, c. 251-252].

Takum 4ywHOM, oOpaHuii VYKpaiHOW MiOXiJ 10 3aKpIIUICHHS 3aXOiB
KPUMIHAJIHO-TIPABOBOI'0 XapakTepy II0A0 MOpuaAnYHUX oci6 y KpuminansHOoMy
KOZIKC1 YKpaiHH 3arajoM BiJMOBiAa€ MEpeBaXkatoyiil €BPONEHCHKINA MTPAaKTHII

3. Hactrynne, mo notpedye aHami3y - Mepelik 3ax0/1iB KpUMIHAIBHO-TIPaBOBOTO
XapakTepy IMmoAO0 MopuAMYHUX oci0. Acquis €C He MICTUTh €IUHOTO Ta
YHIBEpPCABHOTO TMEpeNiKy 3axXOAiB KPUMIHAIBHO-TIPABOBOTO XapakTepy II0JI0
IOpUJIMYHUX OCi0, KM OyB OM OJIHAKOBO 3aKpilJIEHHH B YCIX aKTax IIpaBa
E€ponericbkoro Coro3y. Bognouac anani3 BiaAnoBiAHuX akTiB acquis €C CBIIYUTH PO
HasIBHICTh TEBHOTO KOJa 3axXOMiB, SIKI HalYacTille PEKOMEHIYIOThCS JeprKaBaM-
YJIeHaM JIJIs1 3aCTOCYBaHHS 1010 FOPUAMYHUX OCI0.

Jlo Takux 3axo[iB HalexaTh MTpadu, KOHPICKALIS HOXOMIB Ta 3HAPSAb
KPUMIHAJIBHOTO MPaBONOPYIUEHHS, IMO030aBJIE€HHA MpaBa Ha IyOJIYHI MHUIBTU YU
¢diHaHCyBaHHs, TUMYacoBa ab0 TOCTiiiHa 3a00poHa 3IIMCHIOBATH KOMEPIIHHY
TISUTBHICTh, CYJIOBUM HATJIST 32 ISUTBHICTIO FOPUAMYHOI OCOOU, 3aKPUTTS FOPUIUIHUX
0c10, BUKOPUCTAHUX JIJIi BUNHEHHSI KPUMIHAJIBHOTO MTPaBOMOPYIICHHS, BIAKIMKAHHS
JLEH31M Ta I03BOJIIB, a TAKOXK JIIKB1AAIisl FOPUIMYHOI OCOOH.

Bognouac aktu acquis €C, sk npaBwio, HE BHUMAararTh 3aKpIIJICHHS B
HaIllOHAJTFHOMY 3aKOHOJ/IaBCTBI KOHKPETHOT'O Ta BHUYEPITHOTO IMEPEiKy CaHKIIN 3a
OKpeMl KpUMIHAJIbHI TMpaBonopyuieHHs. HaTomicTe BOHU 3000B’S3yI0Th J€pikKaBU
nepen0auuTu e()EeKTUBHI, MPOMOPIIIHHI Ta CTPUMYBAJIbHI 3aXOJU BIUIMBY IIIOJO
IOpUIuYHUX 0ci0. Y neskux Bumajakax aktu €C mpsMO BHU3HAYAIOTh OKPEMi BUIU
TaKUX 3axoJiB a00 BCTAHOBJIIOIOTH MIHIMAJILHI BMMOTH JIO HHX, OJHAK 3arajaoM
3aJUIIAIOTh JIep’KaBaM-wieHaM 3HayHy CBOOOAY IOAO IiX IOPUAMYHOI NPUPOAH,
dhopmu Ta crocoOy iMIIEMEHTallli.

Takum uymHoM, miaxin acquis €C y miit cdepi crpsiMoBaHUN Hacammepes Ha
3a0e3nedeHHs] €(PEKTUBHOCTI Ta CTPUMYBAJIBHOTO XapakTepy 3axOMdiB IIOJ0
IOpUIMYHUX 0C10, a HE Ha KOPCTKY YHI(iKaIlito X mepeniky. 3 orjisay Ha 1e mepeiik

3aX0/1B KPUMIHAJIBHO-TIPABOBOTO XapakTepy, nepeadavenux cr. 96-6 KK Vkpaiunu,
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3arajioM BIJMOBIJA€ BUMOTAaM Ta IIJIX0JaM, 3aKpIIJIEHUM Yy MpaBl €BPONEHCHKOTO
Corozy.

4. BaxxnuBe 3HAYCHHS IS OI[IHKH BiAMOBIAHOCTI TosiokeHb Po3mimy XIV-1 KK
VYkpainu Bumoram acquis €C mae aHai3 TUX cep 3JIOUYMHHOCTI, 00 SIKUX IIPaBO
€pponeiicbkoro Coro3y mnependadae MOXKIMBICTb 3aCTOCYBaHHSA 3axO[IB  JO
IOPUIMYHUX OCi0.

Bianosinno 1o a63. 2 § 1 ct. 83 JloroBopy 1po ¢hyHKIIOHYBaHHS €BpONEnChKOro
Corozy (JADEC), nepxaBu-ujIeHU 3AIMCHIOIOTh 30JMKCHHS KPUMIHAIBHOTO
3aKOHOJABCTBA Y TakuX cdepax 3JI0YMHHOCTI, SK TEPOPH3M, TOPTIBIS JIIOJIbMH,
CeKCyallbHa €KCIUTyaTallisl JiTeH, He3aKOHHUW 00Ir HApKOTHKIB, HE3aKOHHUM 00Ir
30poi, BIIMHUBaHHS JOXOIB, KOpYyMIis, MmigpoOka 3aco0iB IIATEeXy, KOMI IOTEpHA
3JIOYMHHICTh Ta OpraHizoBaHa 3JM04MHHICTE. Came B Mexax mux cdep acquis €C
MICTUTh BHUMOTH IIOJI0 BIAMOBIAAJIBHOCTI OpUAUYHHX 0ci0. ToMy oOIliHKa
BIIMOBIHOCTI MoJ0keHb cT. 96-3 KK Ykpainu Bumoram mnpasa €C fo1ijaprHa came

4cpes3 MIPpU3My 3a3HAYCHUX C(bep 3JIOYMHHOCTI.

Cdepa OcHoBHHUI1 aKT | Bumora moxo | Cran KomenTap 1010
acquis €C | acquis €C BimoBigajbHOCT | iMIJIeMeHTaNil | BiAmoBiqHOCTI
(cr. 83 i OpUANYHHX |y cT. 96-3 KK
JADPEC) ocio Ykpainun
Tepopuzm Directive (EU) | Tak BpaxoBano VY ct. 96-3 0XOIUICHO CT.
2017/541 258-258-6 KK Ykpainu.
Toprisns Directive Tak He BpaxoBano | Cr. 149 KK Vkpainu
JFOABMHA 2011/36/EU; BIJICYTHS y TIEpEIIiKY CT.
Directive (EU) 96-3 KK.
2024/1712
CekcyanpHa | Directive Tax YacTkoBO Bxitoueno cr. 152-156-
excryaraitisi | 2011/93/EU BPaxOBaHO 1, 301-1-303 KK, ane
miTei JIMIIE  I[OO0  [HiSIHb
CTOCOBHO MAJIOJITHIX 1
HETIOBHOITITHIX.
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Hesakounuii | Framework Tak YacTtkoBO @akTUYHO  OXOIUIEHO

o0ir Decision BpPaxoBaHO mume  cr. 306 KK

napkotukis | 2004/757/JHA Vkpainu, Tomi = fK
OUIBIIICTD
HApPKO3JIOYMHIB HE
BKJIFOYEHI.

Hesakonnuii | Directive Tak YacTkoBO € smme cr. 262 KK

00ir 30poi 2021/555; BPaxOBaHO VYkpainuy; TIOBHUIA
Protocol against CHEKTp 3JIOYMHIB II0JI0
illicit  firearms HE3aKOHHOTO o0iry
trafficking 30poi HE OXOILICHO.

Bigmusanus | Directive (EU) | Tak BpaxoBano Cr. 209 KK mpsamo

JIOXO/IIB 2018/1673 BKJIIOYEHA 10 CT. 96-3

KK.

Kopymuis Convention on | Tax BpaxoBano OxomieHo cr. 368-3,
the fight against 368-4, 369, 369-2 KK
corruption YkpaiHu.
involving
officials of the
EU; Directive
(EU) 2017/1371

[TigpoOka Directive (EU) | Tak He BpaxoBano | Ctarti mpo MigpoOKy

3aco0iB 2019/713 TIATHKHUAX

I1aTexy IHCTPYMEHTIB BiJICYTHI Y

nepeniky cT. 96-3 KK.

Komm’totepu | Directive Tax He BpaxoBano | Crarri 361-363-1 KK

a 2013/40/EU VkpaiHu He BKIIOYEHI

3JI0YMHHICTh 1o ct. 96-3 KK.

OpranizoBan | Framework Tak YacTkoBO Bxmtoueno cr. 255 KK

a Decision BPaxOBaHO VkpaiHu, ane He Bech

snounnanicts | 2008/841/JHA KOMILIEKC 3JI0YHHIB,

OB’ I3aHUX 3
TISUIBHICTIO
OpraHi3oBaHUX
3JI0YMHHUX TPYIL.

5. IlpoBenennii anami3z akTiB acquis €C Ta KpUMIHAJIBHOTO 3aKOHOAABCTBA
VkpaiHu [ae miAcTaBU CTBEP/KYBAaTH, IO YKpPAiHCHKHUI 3aKOHOJAABEllb 3arajoM
IMIITIEMEHTyBaB 06a30B1 BuMoru €Bporneiicbkoro Cor3y 1010 3aCTOCYBaHHS 3aXO0/liB
KPUMIHAJIBHO-TIPABOBOTO XapakTepy A0 IOPUAMYHUX OCi0. 30Kpema, BUMOTH acquis

€C BpaxoBaHI K y YacTHMHI HOPMATHBHOIO 3aKpIIJICHHS LbOTO I1HCTUTYTY B
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KpuminanbHOMy KojeKCl YKpaiHM, Tak 1 11010 OCHOBHHUX BHU/IIB 3aXO/IiB, SIKI MOXKYTh
3aCTOCOBYBATHUCS JI0 IOPUJIUYHUX OCIO.

Boanouac ananiz momoxkeHb cT. 96-3 KK VYkpainu cBigUuTh NMpO HEMOBHY
iMmieMeHnTanio acquis €C y 4acTUHI MepeniKy KpUMIHAIBHUX MPaBONOPYIIEHb, 3a
BUMHEHHS SKHX JI0 IOPUAMYHUX OCI0 MOXKYTh 3aCTOCOBYBATHUCS BIIMOBIIHI 3aXOMH.
HatiBumuii piBeHb BIIOBITHOCTI CIIOCTEPITA€ThCs Y chepax TepopusMy, KOPYIIIIii Ta
BIJIMMBaHHS JIOXOMAIB, TOAI SK Yy cdepax TOPriBil JIOJbMH, KOMI IOTEPHOI
3I0OYMHHOCTI, MIAPOOKHU 3aC001B TIIATEKY, HE3AKOHHOTO 00iry 30poi Ta HAPKOTUIHHUX
3aco061B BuUMoru acquis €C peanizoBaH1 JHIIIE YaCTKOBO a00 HE pealli3oBaHi B3arajii.

Otxe, mopayipllla TapMOHI3allisl KPUMIHAIBHOTO 3aKOHOJABCTBA YKpaiHU 3
npaBoM €Bpomneiickkoro Cow3y wmae OyTd CHOpsMOBaHa HacaMIepesl Ha
BJIOCKOHAJICHHS TOJ0XKeHb CT. 96-3 KK VYkpainu nuisxom po3MIMpEeHHS MEpetiKy
KPUMIHAJIBHAX TIPaBOTIOPYIICHb, IMOJO SKUX MOXYTh 3aCTOCOBYBATHICS 3aXOJU
KPUMIHAJIBHO-TIPABOBOT'O XapaKTepy A0 IOpUAUYHHUX 0ci0. Takuil miaxia cnpustume
OUIBIII TOBHOMY BHKOHaHHIO BUMOT acquis €C Ta 3a0€3MeUYeHHIO HaJeKHOTO PIBHS
MPaBOBOI aJanTaiii YKpaiHu B MeXaxX €BpOIHTErpaliifHOTO MPOLIECY.
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I'punbkis O.0.,

npodecopka kadeapu MpaBOBUX JUCHUILIIH
HapuanbHO-HayKOBOTO IHCTUTYTY POOOTH 3 TIEPCOHAIIOM,
JIOKTOP IOPUIUYHUX HAYK, TOJIKOBHUK

(Hayionanvna axademiss Hayionanonoi

26apoii Yxpainu)

KPUMIHAJBHA BIIINOBIJIAJIBHICTH BIMCHBKOBOCJIY KBOBIIIB:
MIK 'VYMAHHICTIO TA CITPABEJJINBICTIO IOKAPAHHSA

AKTyanpHICTh  JIOCHI/DKEHHSI KPUMIHAJIBHUX MPaBOMNOPYIIEHb, BYMHEHUX
BIMCHKOBOCITYOOBIISIMM, B YMOBaX CbOTOJI€HHSI 3yMOBJIEHA 3POCTAHHSIM KIUJIBKOCTI
HEIMPaBOMIPHUX [iIHb Yy c(epi BiHChKOBOI ciayk0u. OYeBUIHO, IO 3arOCTPEHHS
3a3HAYEHOI NPOOJEMH TMOSICHIOETbCS 30UIBLIEHHSAM  KUIBKOCTI  KPUMIHAIBHUX
MPOBAJKEHb, IMOB’SI3aHUX 13 CAMOBUIBHUM 3aJUIICHHAM BIMCHKOBOI YAaCTHMHU a0o0
MICLS CITYKOHU, A€3€pTUPCTBOM, HEITOKOPOIO Ta HEAOAIUM CTaBJICHHSAM JI0 BIlICHKOBOI
ciyk0u. BapTo 3ayBakuTH, 110 B yMOBaX BOEHHOT'O CTaHy TaKi JiSIHHS CTAHOBIIATH
MIJBUILEHY CYCHUIbHY HeEOE3MeKy, OCKUIbKM BIUIMBAIOTh HE JIMIE Ha PIBEHb
BIMICBKOBO1 JMCIUIUIIHA, @ U Ha OOOPOHO3JATHICTH Jep,aBU. A TOMYy B yMOBax
30poiiHOi arpecii MpoTH YKpaiHW OCOONMBOTO 3HAUYECHHsI HaOyBae K 3a0€3MeyYeHHs
HAJICKHOTO PIBHSA BIWCHKOBOI AMCIUIUIIHM, TaK ¥ BIPOBA/PKCHHS €(PEKTUBHOTO
MEXaH13My KPUMIHAJIbHO-TIPABOBOTO pPEaryBaHHs Ha MPaBOMNOPYIICHHS, MOB’S3aHl 3
MIPOXOIKEHHSIM BIMCHKOBOI CITYKOH.

Ha nymky HaykoBIIiB, 3aKOHOJABCTBO, III0 BCTAaHOBJIIOE BIAMOBIAAIBHICTH 3a
BIMCHKOBI ~MPABOMOPYUIEHHS, Ma€ HU3KYy MNpPOOJIEMHUX TNUTaHb. J30Kpema,
HEBHPIIIEHOIO € KOJi31s1 MK KpUMIHAJIBHOIO Ta aIMIHICTPATUBHOIO B1JIMOBIIAJIHHICTIO
BIMCHKOBOCITYOOBI[IB 32 OKpeMl MpaBOMOPYILIEHHS, BIJACYTHICTb  YITKOTO
3aKOHOJABUOTO BH3HAYEHHA Cy0’ekTa ¥ 00’€KkTa BINCHKOBUX KpPUMIHAIBHUX
npaBonopyiienb [1, C.574], mo BIAMOBIAHO NPHU3BOAUTH 10 HEOAHAKOBOTO

TIyMa4y€HHs HOPM IIpaBa Ta B MOJAJIBIIOMY YCKJIQHIOE MPABO3aCTOCOBHY ITPAKTHKY .
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Sk MU BXe 3a3HAauyajgd BUIIE, YMOBHU IPABOBOIO PEXKHUMY BOEHHOTO CTaHy
3YMOBHJIH 3arOCTPEHHSI pobeMu KPUMIHAJIBHOT B1JIMOB1AQTBHOCTI
BiIICBKOBOCTYOOBIIIB, 110 BIJMOBIAHO CIPUYUHUIIO TIOCHJICHHS 3aKOHOJIABLIEM
KpUMiHAJIBHO-TIPABOBUX MEXaHI3MIB 3a0e3MeueHHs BIHCHKOBOI JUCIIUIUIIHMA Ta HaJa
aKTyalli3yBaJlo HayKOBY JIHCKYCIIO 3 MPUBOAY JOTPUMAHHS MPUHLHUITY T'yMaHHOCTI
MoKapaHHs 1 3a0e3nedeHHs 0aJaHCy MK IHTepecaMu JeP>KaBy Ta MPaBaMH JIFOIWHHU.

[Tinkpecnumo, 6anaHc MK IHTEpecaMu JEp>KaBH Ta MPaBAMHU JIIOJIMHU TOJISITAE Y
HEOOXITHOCTI 3a0e3MeYeHHs] HAJEeKHOTO PIBHS  BIMCHKOBOI JIUCHUIUIIHU ¢
000OpOHO3/IATHOCTI JIEpKaBU TMpPU OJHOYACHOMY JOTPUMAHHI KOHCTUTYLIMHHX
rapaHTii 7151 BIiCbKOBOCITYKOOBIIIB, 30KpeMa IIpaBa Ha CIpaBeJIUBE, MPOMOPIIIAHE 1
ryMaHHE TIOKapaHHSI.

«["'ymanizm» (Bix jat. humanitas) y mociiBHOMY Mepekiiaai — JOASHICTb, TOOTO
Lel TepMIH HacaMmIiepe]] nependayae BUSHAHHS JIOJUHU K OCOOMCTOCTI Ta 1HAMBIAA,
BU3HAHHA 11 MpaBa Ha BIIbHUI PO3BUTOK, YTBEPXKEHHS OJiara JIF0IMHU SIK OCHOBHOTO
KPHUTEPIIO OIIHIOBAHHS CYCIIIBHUX BiAHOCHH[2, ¢. 38].

Ha nymxy M.I. XaBpoHIOKa, NpUHIMI F'yMaHI3My € OCHOBOIOJOXHHM Ta Ma€
MaKCUMaJbHO TOBHO peaji30ByBaTHUCS B KpUMiHaJIbHOMY mpaBi. Jlo Toro x, sk
3a3HA4a€  HAyKOBElLb, TOJIOBHOIO  METOK  pedopMyBaHHS  KPUMIHAIBHOIO
3aKOHOJIABCTBA 1 € TyMaHi3allisl, [0 OXOIUTIOE JBa OCHOBHI HAIIPSIMU:

— 3a0e3MeueHHs HAJICKHOTO 3aXUCTY JIFOJIMHU, il OCHOBOIIOJIOKHUX TPAB, @ TAKOK
0ci0, sIK1 HEMPAaBOMIPHO MPUTATYIOTHCA 10 KPUMIHAJIBHOI B1AMOBIIAILHOCTI, 30KpeMa
B YAaCTHHI HEAOMYIIIEHHS HAAMIPHOT KpUMIHATI3aIIi1;

— 3a0e3MeueHHs BUMPABIICHHS BUHHHUX OCI0 MUISIXOM 3aCTOCYBaHHS €(EeKTHBHOI
CUCTEMHM TIOKapaHb 1 KPUMIHAJIBHO-MIPABOBUX 3aXOJlIB, a TaKOX 3aroOiraHHs
BYMHEHHIO HOBHUX KpUMIHAJILHUX MpaBoMopyIieHs [3, ¢. 4 —11].

JIOLIJIBHO HAarojOCUTH, MPUHLMI TYMAaHHOCTI Yy KpPHUMIHAJIBHOMY IpaBi
nepeadoayvae, 110 MOKapaHHs HE TOBUHHO MaTH Ha METI1 3aBJIaHHs (DI3UYHUX CTPAKIaHb
91 MPUHWKEHHS JIOACHKO1 rigHocTi (4. 3 cT. 50 KK Vkpainu), a mae 3abe3nedyBaTu
BUIIPABJICHHS OCOOM Ta MOMEpPEPKeHHS HOBUX mpaBomnopyineHb (4.2, ct. 50 KK

Vkpaian) [4]. Sk 3ayBaxkyroorh gociigHukd [5, c.163 — 174], crocoBHO
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BIMCHKOBOCIYKOOBIIIB 1I€ MPUHIMII MMOBUHEH BPaxoBYBaTU U crnenudiuHi yMOBH
HECEHHSI CITY>KOH, ICUXOEMOI[iliHEe HaBaHTaXEHHS Ta BIUIUB OOMOBUX il TOWIO.

[lopsan 3 MM MOCTa€ MHTAaHHA, YW BapTO 3aCTOCOBYBAaTH T'YMaHHICTH [0
BIMCHKOBOCITYKOOBIIIB, SIKI BAMHUIN KPUMIHAJIBHE TTPABOMOPYIIICHHS ?

CydacHa mTpaKkTHKa CBIIYUTh TMPO 3POCTaHHS KUIBKOCTI KPUMIHAIBHUX
MIPOBA/KEHB 010 CAMOBUTLHOTO 3auineHHs yacTuHu (qam — C3Y), ne3epTupcTBa Ta
Henbamoro craBieHHs a0 ciayxou. Tak, 3a i1HQopmauiero Odicy ['enepasibHOrO
npokypopa (mami — OITI) Big mouYaTKy MTOBHOMACIITAOHOTO BTOPTHEHHS
IPaBOOXOPOHII 3apeecTpyBainu moHaa 310 Tuc. mpoBamkensb 3a ¢daktom C3U Tta
JI€3epTUPCTBA, OUIBINICTD 3 HUX npurnajgae Ha 10 micsiB 2025 poky. Tak, y 2022-my
3apeecTpoBaHo Juiie 6,6 Tuc. npoBakens moa0 C3Y (ct. 407 KKY) Ta 3,4 Tuc. — 3a
neseptupctBo (ct. 408 KKY), y 2023-my — 17,6 Tuc. (3a neeprupctso — 7,8 Tuc.), y
2024 poui — 67,8 Tuc. (23,3 THC.), BIPOAOBXK CIUHS-KOBTHS 2025 poKy 3apeecTpoOBaHO
162,5 tuc. cnpas mogo C3Y, 9 tuc. ocid MOBIAOMIIM MPO MiA03py, Maike 7,7 THC.
POBa/DKEHb HAITPABUJIM 710 Cyay [6].

BonHouac HaBeleHI CTaTUCTUYHI JaHl HE B1IOOpaXkalOTh MOBHOTO MaclITaly
KpUMIHAJIbHUX TMPaBOINOPYIIEHb I1i€l kateropii. Y noganbimomy Odic I'enepanbHoro
MPOKypopa OOMEXHB IMyOMIYHMA JOCTYN JO CTaTUCTHUYHOI 1H(dopMamii 1010
KpPUMIHAJIBHUX MpaBONOpYIIeHb, nependaduenux crartamu 407, 408 Ta 1HILIUMHU
Hopmamu Po3ainy XIX KpuminansHoro kojaekcy Ykpainu [4], BigHICIIH 111 BiJOMOCTI
10 iHpopMalii 3 00MeKXEHUM A0CTynoM. Take pillieHHs] OOIPYHTOBaHO HEOOX1JHICTIO
3a0e3MeveHHs] HAI[lOHAJIBHOI O€3MeKu Ta HEAOIMYIICHHS BUKOPUCTAHHS 3a3HAYEHUX
JIAHMX Ha IIKOAY iHTepecaM YKpaiHh B yMOBaX BOEHHOTO CTaHy [7].

3ayBa)kMMO, CTaTUCTHYHA 1H(OpMaIlis 040 00Ky KpUMIHAIBHUX MTPOBAIKEHb
Ta KUIBKOCTI 3aCy/KEHUX OCi0 (POpMYyeEThCS B MEXKax MisUIBHOCTI TPABOOXOPOHHUX
OpraHiB 1 CyJI0OBOI CHCTEMHU Ta 3aJEXKHUTh BIJl BCTAHOBJICHUX MPOLEAYp peecTparii
KpUMIHQJIBHUX  [PaBONOPYIIEHb, a TaKOX OpraHi3aliiHO-TIPpaBOBUX  YMOB
(bYHKIIIOHYBaHHS CHCTEMHU KpUMiHAIBbHOT focTuIii [5, ¢. 171].

Pazom 3 TuM, npoGiieMa BUMHEHHS BIICBKOBUX KPUMIHAJIBHUX MPABONOPYIICHb

ICHY€ Ta TOTpedye HAJIEKHOTO pearyBaHHs 3 00Ky JepKaBu. Y 3B 3Ky 3 IUM MIEBHOTO
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3Ha4YeHHs HaOyBae He JMIIe 3a0€3MEeUeHHs HEBIJBOPOTHOCTI IOKApaHHS, a W
yAOCKOHAJIECHHS MEXaHI13MIB 3am00iraHHs TaKUM IIPaBOMOPYIISHHSM.

[TocunenHs: KpuMiIHAIBHO-TIPABOBUX CaHKIIA came Mo co0l He 3abesmnedye
HAJICKHOTO PIBHS BIMCHKOBOI JAUCIHUIUIIHA, OCKUIBKH, SIK HaroJIONIylOTh HAyKOBIII,
edeKTUBHE 3aM00IraHHs BiChKOBUM KPUMIHATBHUM MPAaBOMOPYIICHHSIM HEMOXKIIUBE
0e3 yCyHEeHHs TPUYMH Ta YMOB iX BUMHEHHS [8, ¢. 21 — 24].

Ha nymky O.I KOtk [9, c.257], imauBigyamizaiiis MOKapaHHS € OJHHUM 13
OCHOBHUX TMPHUHIIMIIB KPUMIHAJBFHOTO MpaBa Ta Mependadae BpaxyBaHHS ocoOu
BUHHOT'O, CTYIEHS TSDKKOCTI KPUMIHAIBHOTO MPABOIMOPYIIEHHS, a TaKOXK OOCTaBHUH,
10 TTOM’ SKIITYIOTh 200 OOTSIKYIOTh IMOKapaHHs, BIJMOBIIHO JIO IMOJIOKEHB CT.CT. 65 —
67 KK Ykpainu.

['ymanizaiiis mokapaHHsl MIOAO BIHCHKOBOCIY>KOOBIIIB MOXE TMPOSBIATUCS Y
HIMPILIOMY 3aCTOCYBAHHI 1HIMBIAyasi3allii MOKapaHHs; BpaXyBaHHI 00MOBOrO JOCBILY
Ta MCUXIYHOTO CTaHy OCOOM; BUKOPHCTAHHI aJbTEPHATUBHUX 3aXO0/1B, OB’ I3aHUX 13
MIPOJIOBKEHHSM CITY>KOU; YIOCKOHAJIEHHI MEXaH13MIB JUCIMIUTIHAPHUX OaTabiOHIB
Ta MPOrpam pecoliaiizailii ToIIo.

[Topsia 3 UM, BBaXKaeMoO, 1110 HaJMIpHA TYMaHi3allisd B yMOBaX CbOT'OJICHHS MOXKE
HEraTUBHO BILUTMHYTH Ha BIICbKOBY JUCLUILIIHY Ta 000POHO3/IaTHICTD IepkKaBu. Tomy
KPUMIHAJIBHO-TIPABOBA TMOJIITHKAa Mae 0Oa3yBaTHCS Ha IMO€AHAHHI HEBIABOPOTHOCTI
BIIMOBIATLHOCTI Ta CIIPaBEIJIMBOTO, IMPOITOPIIIHHOIO MOKapaHHSI.

KpuminaiibHa BIANOBIJANBHICTh BIICBKOBOCITYOOBIIIB € CKJIaJHUM IHCTUTYTOM
KPUMIHAJIBHOTO MpaBa, 1m0 (PyHKI[IOHY€ B yMOBaX MiABUIIICHUX BUMOT JI0 BIHCHKOBOI
JTUCIUTUIIHY Ta 3a0e31eYeHHsT 000pOHO3/IaTHOCTI JISPKABH.

[IpoBenenuii aHami3 3acBig4yye, IO MDK M[PUHUUIIAMA TYMaHHOCTI Ta
CIPaBEJIMBOCTI TIOKapaHHS HE ICHYE€ B3a€MOBHKIIOYHOCTI. CrnpaBeninBiCTh
3a0e3nedye HEBIJBOPOTHICTh Ta MPOMOPUINHICTH KPUMIHAJIBHOI BiJMOBIIAIBHOCTI,
TOJI SIK TYMaHHICTh mepeadaydae 1HIMBIAyali3allil0 TOKapaHHs 3 YpaxyBaHHIM YMOB
BIMCHKOBOI CITy’KOM, TICMXOEMOLIMHOTO CTaHy OCOOM Ta KOHKPETHHX OOCTaBUH

BUYMHCHHSA IIPABOIIOPYIICHHA.
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O1xe, epeKkTUBHA KpUMIHAIBLHO-TIPABOBA MOJITHUKA I110]10 BINCEKOBOCITYKOOBIIIB
Ma€ IPyHTyBaTHUCS Ha OajlaHCi MDK HEOOXITHICTIO MIATPUMAaHHS HAJICKHOTO PIBHS
BIMCHKOBOT TUCIMILUIIHA Ta 3a0€3MEYEHHSIM JOTPUMAHHS TIPaB 1 CBOOO I JTFOUHHU, 11O B
CYKYIHOCTI CIIPUSATUME JOCSTHEHHIO IIJIEN CpaBeIsTuBOTrO MPaBOCYIIsl.
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I'ycak A.JL.,
daxiBers 3 oprasizariii iHpopMarliiiHoi 6e3nexu
TOB «JIP3 Motop»

KaHIUIaT MearoriyHux HaykK

KPUMIHAJIBHO-ITPABOBI ACITIEKTH ITOPYHWIEHHS PEXXUMY
TH®OPMAIIMHOI BE3NEKU Y C®EPI OGOPOHHOI'O BUPOGHUIITBA

B yMoBax BOEHHOTO CTaHy Ta 3pOCTaHHS KITbKOCTI TOPUAHUX 3arpo3 CTpaTeriyHi
00OpOHHI MIANPUEMCTBA CTAaIOTh OJHUMH 3 OCHOBHHUX O0O0’€KTIB KiOepaTak,
1H(OpMAIIHHOTO BIUIMBY Ta BHYTPINIHIX MOPYIICHb PEXUMY 3aXHUCTy 1HQOpMaIlii.
Oco0smBY HeOE3MEKy CTAaHOBJIATH MOPYLIEHHS! BCTAHOBJIEHUX BUMOT 1H(POPMALIIHOI
Oe3neKu, SKI CTBOPIOIOTh PHU3UKHM HECAHKLIOHOBAHOI'O JOCTYIY [0 KPUTUYHOI
iH(popmanii, nectadbinizanii BUpOOHUYUX MPOLECIB Ta MOPYIIEHHS (YyHKIIOHYBaHHS
iHpOpMaIiifHO-KOMYHIKAIIMHUX CUCTEeM TianpueMcTBa [1, ¢. 74-76; 7; 8].

Crpareriuni 0OOpOHHI MiANMPUEMCTBA (DYHKIIIOHYIOTH B YMOBAax IHiJBUIIICHUX
BHUMOT JI0 3aXUCTY CIY>KOOBOI Ta TEXHOJOT1YHOI iH(pOpMAaIlil 3 00MEKEHUM JOCTYIIOM,
[0 00YMOBIIIOE HEOOXIIHICTh 3alpPOBAXKEHHS CHEIllaIbHUX PEKUMHUX OOMEKEHb
1010 JOCTYIY, Mepeaadi Ta 30epirans iHpopmariii [3, c. 112-118].

CycninpHa  HEOE3MEYHICTh  Takux A1l OOYMOBIIIOETHCSI  MOKJIMBICTIO
HECAaHKI[IOHOBAHOTO  BTpPy4YaHHi B  1HGOPMAIIHO-KOMYHIKAI[IHHI ~ CHUCTEMH,
HE3aKOHHOT'O KOMilOBaHHS 1H(QopMalii Ta 00X0y 3aco0iB 3aXHCTy. Y 3B’S3KYy 3 LIUM
0COOMBOrO 3HAa4YeHHS HaOyBae e€(PEKTMBHE KPUMIHAIBHO-TIPABOBE pearyBaHHsS Ha
MOPYIIECHHS BCTAHOBJICHOTO pexXuMy 1H(GOPMAIIfHOT O€3MeKH, a TAKOK 3a0e3MeUeHHSI
HaJIEeKHOI (iKkcallii Ta CBOEYaCHOTO BHUSBIICHHS TaKUX MpaBomnopyieHs [4; 9, c. 57—
63]. Ha mpaxTuili 3HayHa 4acTHHA MOPYIIEHb BCTAHOBIIEHOTO PEXUMY 1H(POPMAIITHOT
O€3MeKr 3aNHIIAETHCS JTATEHTHOI a00 OTPUMYE HEHAJE)KHY KPHUMIHAJIHHO-TIPABOBY
OIIIHKY, IO YCKIJIaTHIOE €()EKTUBHE pearyBaHHs Ha TaKi MPaBOMOPYIICHHS.

[Ipobnema monArae y ToMmy, 11O MOPYLICHHS BHYTPINIHIX PEKUMHUX BUMOT
iH(hopmaliiiHoi 6e3nexu y cepi 000pOHHOTO BUPOOHUIITBA HEPIJIKO PO3TIISAAIOTHCS

BUKJIIOYHO $IK JUCHUIUIIHApHI a00 oOpraHi3ailiiiHi MOpPYIIEHHS, X04Ya B yMOBax
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BOEHHOT'O CTaHY Taki Jii MOXYTh CTBOPIOBAaTH peayibHI 3arpo3u 1H(opMalliiHii ta
000pOHHIH Oe3merrl Aep>KaBy.

Pexum iHdopmaiiitHoi Oe3nekr Ha CTpAaTEeTiYHHMX MiIMPHUEMCTBAX OOOPOHHOI
chepu CTaHOBUTH CYKYITHICTh YCTaHOBJICHUX OpraHi3alliifHUX, TEXHIYHUX Ta MPaBOBHUX
BUMOT, CIPSIMOBaHMX Ha 3a0e3meueHHs 3axucTy iHQopmarii, OOMEKEeHHS
HECAHKI[IOHOBAHOTO JOCTyNy 10 1H(QOpMamiifHUX pecypciB Ta MiATPUMAaHHSA
0e3nevyHoro GyHKIIIOHYBaHHS 1HPOPMAIIHHO-KOMYHIKAIIMHUX CUCTEM IIMPUEMCTBA
[1, c. 75-78]. B yMmoBax BOEHHOTO CTaHy Ta aKTHBI3allil TiOpUIHUX 3arp03 JOTPUMAHHSI
TaKoro peXuMy HaOyBa€e OCOOJMBOrO 3HAYEHHS, OCKIUIBKH TMOPYIICHHS BUMOT
iHdopmaliiHoi Oe3MeKd MOKE€ CTBOPIOBATH PHU3MKH Il (DYHKIIOHYBaHHS
000pPOHHOTO BUPOOHUIITBA Ta 3aBJaBaTH IIKOJM HaIlOHAIBHIN Oe3nerl Aep:xkaBu [7;
8].

Ha wnamy nymky, pexum iHQopManiiHoi Oe3nekn y cdepi 000pOHHOro
BUPOOHMIITBA JOLIJIBHO PO3IJIAJIaTH HE JIMIIE K €JIEMEHT BHYTPIIIHbOI OpraHizamii
TUSJIBHOCTI MIANPHEMCTBA, a 1 SK CAMOCTIHHHM 00 €KT KPUMIHAJIBHO-IIPABOBOTO
3aXUCTY.

Moro mnopymieHHs XapaKTepu3yeThCs MiJBUINGHMM piBHEM CYCIIiIBHOI
HEOE3MEeYHOCT], OCKUIbKM CTBOPIOE 3arpo3d  CTa0UIBHOCTI  (DYHKIIIOHYBAaHHS
00OpOHHOTO  BUPOOHMITBA, Oe3mewi  1H(popmaliiiHoi  1H(pacTpyKTypu Ta
00OpPOHO31aTHOCTI JIepKaBu 3arajaoM [4].

VY 3B’S3Ky 3 LIMM MOPYILIEHHS BCTAHOBJIEHOTO PEXUMY 1H(OpMaLiiiHOI Oe3neku
JIOIIUTBHO PO3TIIAIATH HE JIUIIIE K TMOPYIICHHS BHYTPIIIHIX PpaBuil GyHKIIOHYBaHHS
MIIMPUEMCTBA, a 1 K CYCIUIBHO HEOE3MEeUHe MISHHSA, IO CTBOPIOE PealibHl 3arpo3u
iH(hopmaliiiHii Ta 000pOHHIN Oe3meli 1ep KaBu.

[Topymennss pexumy iHbopmariiiHoi Oe3neku y cdepi  0OOPOHHOTO
BUPOOHMIITBA OB’ 13aH1 3 HECAHKI[IOHOBAHUM JIOCTYTIOM JI0 1H(pOpMAIIHHUX PeCypCiB,
00Xx0o70M 3aco0iB 3axMCTy Ta MOPYIICHHSAM MpaBUi poOOTH 3 1HQOpMAIli€ 3
oOMexxeHUM JocTynoM. Taki i CTBOPIOIOTH 3arpo3u BUTOKY KpUTHUYHOI 1H(opmartii

Ta jecradimzallii 00opoHHOro BUpooHuITRa [1, ¢. 77-81].
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Onniero 3 HaOLIBII HeOe3neuyHux GopM MOPYIICHHS peXuMy 1HGOpMaIiiHOl
O€3IeKU € HeCAaHKIIIOHOBAaHUH JTOCTYI /10 1HGOPMAIlIMHO-KOMYHIKAI[IMHUX CUCTEM Ta
JOKaTbHUX BUPOOHUYUX Mepex [4].

Jlo Takux TMOpPYIICHh HAJIEKAaTh TaKOXX HE3aKOHHI Jii 31 CiIy>k00BOIO abo
TEXHOJIOTIYHOIO 1H(OpMAalli€l0, BUKOPUCTAHHS HECAHKI[IOHOBAHOTO MPOTPaMHOTO
3a0e3MeyeHHs] Ta MOPYIIEHHS MpaBWiI poOOTH 3 1HPOpPMAIEID 3 OOMEKEHUM
JOCTYTIOM, III0 MOKE CTBOPIOBATH 3arpo3u iHdopMarliiiHii Ta 000pOoHHIM Oe3mert
nepxasu [2, ¢. 52-57; 9, c. 91-96].

Oco06muBy HeOe3MeKy CTAaHOBISATH I1HCAWAEPChKI MOPYIICHHS, IOB’s3aHl 3
HE3aKOHHUMHU JisIMU TIpaIliBHUKIB 00OpPOHHOI cdepu, SKi MarTh JOCTYI JO
iHpopMariitHuX pecypceis [3, c. 318-324].

HaiiGinbmry cycniibHy HEOE3MeUHICTh CTAHOBIISITH KOMOIHOBAHI MOPYIIEHHS, SKi
MOEHYIOTh TEXHIYHE BTPYYaHHS Ta Al BHYTPIMIHIX CyO’€KTIB MiANPUEMCTBA. Y
MPaKTUYHIN AISUTBHOCTI caMe TaKl MOPYIIEHHsS HalOLIbIIe YCKIIAJHIOIOTh CBOEYACHE
BUSIBJICHHSI MPABOIOPYLICHHS, BCTAHOBJIICHHS KOJIa MPUYETHUX OCIO Ta MOJajbIie
J0Ka3yBaHHS Y KpUMIiHAJIEHOMY TTPOBaJKEHHI [ 6].

KpuminanbHO-TIpaBOBa OIIHKA TaKUX MOPYUIECHb 3/IIMCHIOETHCS 3 YpaXyBaHHSIM
noJio’keHb KpuMiHanbHOTO KOAEKCY YKpaiHH 11010 HECAaHKIIIOHOBAHOTO BTPYYaHHS B
poboTy 1H(DOpMaLIITHO-KOMYHIKAIlIMHUX CUCTEeM, HE3aKOHHUX i 3 iHpopMmailieto Ta
MOPYILICHHS TIpaBuII ii 3axucty [4]. Y cydyacHMX yMOBax Taki JISTHHS CJI1J pO3IJIsiAaTH
HE JIMIIE SK TOPYIICHHS BHYTPINIHIX PEKHMHHUX BHUMOT, a 1 SIK TIOCSTaHHsS Ha
iH(dopMaIiiiiny 0e3MneKy JepKaBu.

Oxkpemy yBary Ciij OPUIUTATH He3aKOHHHUM JisIM 3 1H(popMaIli€r 3 00MeKeHUM
JIOCTYTIOM Ta Cy>k00Biil HenOanocTi y cdepl 3ade3nedeHHs iHpopMaIliiHOi 0e3MeKH.
VY AisapHOCTI CTpaTeriyHuX OOOPOHHUX MIAMPHEMCTB TaKi MOPYUICHHS MOXYTh
CTBOPIOBATH MEPEIYMOBH JIsi BUTOKY TEXHOJIOTIYHOI abo ciry»k00Boi iHdopMarlii,
MOPYUIEHHS BUPOOHUYMX TMPOIECIB Ta 3aMOMAISIHHS IIKOAW 1HTEpEcaMm Jep>KaBH.
Bognouac ckiagHICTh  KPUMIHAJIBHO-TIPABOBOI  OIIHKM ~ OKPEMHX TOPYIICHb
00yMOBIIIOETHCSI HEOOX1IHICTIO BCTAHOBJIEHHS PUYUHHOTO 3B’ 13Ky M1 MOPYLIEHHSM

pexumy iHQOpMaIliHOI Oe3MeKr Ta HeraTMBHUMHU Hacmiakamu [5]. Ha mpaxTuri
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OJIHIEI0 3 KIIFOUYOBUX MPOOJIEM 3aMIIAETHCA BIIMEXKYBAHHS KPUMIHAIBHO KapaHHUX
NOpYyIIeHb PeXKUMY 1HGOPMAIIHHOI Oe3MeKu BiJl TUCHMILTIHAPHUX ab0 CITy)KOOBHUX
MOpYyIIeHb, M0 HEPIAKO YCKIAAHIOE CBOE€YACHE pearyBaHHS Ha BIiJIMOBIIHI
IPaBOMOPYIICHHS.

[Ipo6neMHUM acHEeKTOM 3alMIIA€TbCA JOKa3yBaHHS TaKHX IPaBOMOPYIIEHb,
OCKUIBbKH KJIIOYOBY POJIb Y KPUMIHAIILHOMY MTPOBAKEHH] BIAITParOTh MUQPPOBI CITiIH,
YKYpHaJIM TIO1H Ta 1HIII €JIEKTPOHHI JIaHi, 10 JO3BOJISIOTH BCTAHOBIIOBATH OOCTaBUHU
HECAHKI[IOHOBAHOTO JIOCTYIy Ta MiATBEPKYyBaTH (aKTH TOPYIICHHS PEXKUMY
indopMmariiiinoi 0esmeku [2, ¢. 63-67; 9, ¢. 97-103].

Ha wnamy naymKy, eQeKTUBHICTh KPUMIHAJIBHO-IIPABOBOIO pearyBaHHS Ha
MOPYIICHHS PEeXUMY 1HPOpMAIIAHOI O€3MeKU 3HAYHOK MIPOI0 3aJeKHUTh BIJl
(YHKIIIOHYBAaHHS CHCTEM J>KyPHAIIOBAHHS MOJAiM, KOHTPOJIIO JOCTymy Ta (ikcarrii
uudpoBUX ciiAiB. BiICyTHICTh HAEXKHOI CUCTEMU MOHITOPUHTY 1ICTOTHO YCKIIaIHIOE
BUSIBJICHHS TIPABOTIOPYIICHHS Ta TOAANBINE JOKAa3yBaHHSI Yy KPUMIHAILHOMY
MIPOBA/KECHHI.

VYcTaHOBIEHO, L0 MOPYLIEHHA peXuMy iH(POpMaliiHOI Oe3neku y cdepi
OOOpOHHOTO BHUpPOOHMIITBA B yMOBAaX BOEHHOTO CTaHy XapaKTEepPU3YIOThCS
MIJIBUIIICHUM PIBHEM CYCHIJIbHOI HEOE3MEYHOCTI Ta MOXYTh CTBOPIOBATH 3arpo3u
1H(popMaliiiHii i1 000poHHIH Oe3neni aepxaBu. OOIPYHTOBAHO TOLIIBHICTH PO3IIISITY
pexumy 1HMOpMAIlIHOT OE3MEeKH IK CAMOCTIHHOTO 00’ €KTa KPUMIHAJIBHO-TTPAaBOBOTO
3axXuCTy y cdepi 3abesneueHHs iHdopmaliiiHoi Oe3neku aepkaBu. HalOimbiry
HeOe3MeKy CTaHOBJSATh KOMOIHOBaHI Ta 1HCAMAEpChKi MOPYIICHHS, a €(hEeKTHUBHICTh
KPUMIHAJILHO-TIPABOBOTO pearyBaHHs 0€3M0CepeIHbO 3aJIeKUTh BiJl (DYHKIIIOHYBaHHS
CHUCTEM KOHTPOJIIO JOCTYILY, KypHAJIIOBaHHS MOAIN Ta Halle)KHO1 (ikcalii nudpoBux
CITIIIB.
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€BPOIHTEI'PALIIMHI ACIEKTU KPUMIHAJIbHO-ITPABOBOI
OXOPOHU CYCHIJIBHOI MOPAJIBHOCTI

[Ticns  odimifinoro HajgaHHsS YKpaiHl cTaTycy KaHAuAaTa Ha BCTyN J0
€ponericekoro Coto3zy 23 uepBHs 2022 poky, rapMOHi3allisl KPUMIHAJIBHOTO IMpaBa
HalyJia CTPaTErivyHoOro 3HAYEHHS, BUCTYIAIOUHN SIK IOPUAMYHUM 3000B’I3aHHSM, TaK 1
MEXaH13MOM MOCUJICHHSI CTIMKOCTI Jep>KaBu 10 TNOPUIHUX 3arpo3, 30poitHo1 arpecii Ta
BUKJIMKIB BEpXOBEHCTBY IpaBa [1, c. 130]. AKTUBHI poIieCH €BpONEHCHKOI IHTErpallii
nependavyaroTh HE JIUIIE aJIalTallll0 HAl[lOHAIBHOTO 3aKOHOAaBCTBA /10 €BPONEHCHKUX
CTaHAApTIB, a U MEPEOCMUCIIEHHS MIAXOAIB A0 KPUMIHAJIBLHO-TIPABOBOI OXOPOHH
HaWBaXKJIMBIIINUX CYyCHIJIBHUX I[IHHOCTCH.

Cepen Takux I[IHHOCTEH 0COOIMBE MiCIle MOCIAAI0Th CYCIIJIbHA MOPAJIbHICTh Ta
KyJbTypHa CIaJIIMHA, K1 3a0€3MeUyI0Th 30€peKEeHHS TyXOBHUX OCHOB CYCIHUIbCTBA,
HOro 1CTOpUYHOI TaM’ATi Ta HaIllOHAJIBHOI 1IEHTHYHOCTI. OCOOIMBOTO 3HAYCHHS IS
npo6sema HaOyBae micis BTpatu 31 6epesns 2023 poky uMHHOCTI 3aKOHOM YKpaiHu
«IIpo 3axuct cycminbHoi Mopami» Bifg 20 mucromama 2003 poky Ne 1296-1V [2].
[Ipotsirom TpuBanoro yacy 3azHadyeHUil 3aKOH (DAKTUYHO BUKOHYBAB pOJib 0230BOI0O
HOPMATHUBHOTO aKTa, SIKUM BH3HAYaB 3MICT CYCIUIbHOI MOPAJbHOCTI Ta OKPECIIIOBAB
OCHOBHI HANpSMH Jep:KaBHOI NONITUKM y BimmoBimuii cdepi. Moro ckacyBaHHs
MPU3BEJI0 /10 TEBHOI HOPMATHMBHOI HEBM3HAYEHOCTI MO0 3MICTY CYCHUIbHOI

MOPAJIBHOCTI SIK 00’ €KTa KPUMIHAIHHO-TIPABOBOT OXOPOHU. Y CBOIO UEPTy, IMPUHIIHIT
48



[PaBOBOI BU3HAYEHOCTI € OAHMM 13 (YHIAMEHTAJIbHUX CTAaHAAPTIB €BPOIEHCHKOIO
[paBa Ta MPAaKTUKHU MPAaBO3aCTOCYBAHHS.

MopanbHIiCTh K 00’€KT KPUMIHAJIBHO-IIPABOBOI OXOPOHU Ma€ KOMILJICKCHUMN
XapakTep, OCKUIbKU OXOIUIIOE CUCTEMY CYCIUIBHMX BIAHOCHH, IIO0 (POPMYIOTHCS Ha
OCHOBI 1CTOPUYHO C(OPMOBAHMX ITYXOBHHX, KYJIbTYPHHX Ta €THYHHMX IIHHOCTEH
cycmiibeTBa [3, c. 32].

[Ipoext HoBoro KpumiHalbHOTO KOAEKCY, SIKHM po3podiserscs Pobouoro
rpynoro 3 2019 poky, NpornoHy€e KpUMiHAIBHI MPABOTIOPYILICHHS] TPOTH MOPATBHOCTI
Ta KpUMIHAJIbHI MIPaBONOPYLIEHHS I0A0 KYJbTYpHOI CHAAIIMHU 00’ €HATH B MeXax
po3auty 7.6 «KpuMiHaiabHI MpaBOMOPYILIEHHS MPOTH MOPAJIBHOCTI Ta KYJbTYpPHOI
cnagmmany Kauru 7 «KpumiHanbHI MpaBONOPYLIEHHSI NPOTU CyCHnuUibCcTBay [4]. ¥V
HBOMY TIepeadadyeHa BIAMOBIIANBHICTG 3a JIOBOJII  PIZHOPIAHI KPUMIHAJbHI
MPABOMOPYIICHHS: BiJA BepOyBaHHS AWTHHU [UIS TPOCTUTYIII OO HAPYTH HaA
MOMEPJIMM 1 POTIaraHan >KOPCTOKOTO MMOBOKEHHS 3 TBApUHAMHU. AJie yci iX 00’ e1Hy€
T€, 110 BOHU NOCATAIOTh Ha MOPaJIbHI 3acajiy, sIK1 MOJISITal0Th y N0Ba31 1O LIIHHOCTEH,
Ha sIKUX 0a3yeThCsl IIUBLII30BAHE CYCHUILCTBO [5, ¢. 316]. Takuii miaxig notpedye
HAyKOBOI'O OCMUCJICHHS 3 TOUKH 30pY BIANOBIIHOCTI Cy4YaCHUM TEHACHLISAM PO3BUTKY
KPUMIHAJIBHOTO MPaBa Ta €BPONENUCHKUM MIIX0JaM 10 CUCTEMAaTH3allli KpUMIHAIBHO-
MIPABOBHUX HOPM.

HaiiGinpm [ucKyCiifHUM acleKTOM Cy4acHOro pedOpMyBaHHS KPUMIHAIHHOTO
3aKOHOJIaBCTBA € caMe€ OO ’€HaHHS KpPUMIHAJIBHUX MPABONOPYUIEHb MPOTH
MOpAJIbHOCTI Ta KPUMIHAJbHUX MPABONOPYLIEHb HIOJ0 KYJbTYpPHOI CHAAILIMHU B
MeXaxX OJIHOTO CTPYKTYPHOTO PO3JAUTY IMPOEKTYy HOBOro KpHMIHAJIBHOIO KOJAEKCY
VYkpainu. Y 1bOMy KOHTEKCTI MiJAKPECIIOEThCS, L0 TaKa CUCTEMaTh3allisl Mae
BPaxoOBYBaTH SIK CHUIBHICTh O0’€KTa KPUMIHAJIBHO-TIPABOBOI OXOPOHM, TaK 1
crenudiky OKpeMHUX BHIIB ITOCSATaHb [0, ¢. 22 - 23].

[Ipore, He3BakarouM HAa TMEBHUM B3a€EMO3B’SI30K MIK MOpaJIbHUMHU Ta
KyJIbTYPHUMH I[IHHOCTSIMH, 3a3HA4Y€HI TPyNH KPUMIHAIBHUX MPaBONOPYLICHb MAIOTh
pi3HI Oe3nocepe/iHi 00’ €KTH KPUMIHAIBHO-NPABOBOI OXOPOHM. SIKIIO KpHMiHAJIbHI

MPaBOMOPYIICHHS] TPOTH MOPATBHOCTI CHPSIMOBaHI Ha OXOPOHY MOpAIbHUX 3acajl
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CyCIUIbCTBA, TO TMPABOMOPYIICHHS TMPOTH KYyJbTYpPHOI CHAAUIMHU TEpeayciMm
MOCSITAI0Th Ha CYCIUIbHI BITHOCUHH Yy c(epi 30epekeHHS KyIbTYpPHHUX IIIHHOCTEH Ta
ictropuunoi mam’ati [7, c. 386]. Omxke, X 00’€MHAHHS B OJHOMY CTPYKTYpHOMY
€JIEMEHTI KpUMIHAJIBHOTO 3aKOHY BUJIA€THCS HE O€3CIIPHUM Ta MOTpeOye J0/IaTKOBOTO
HayKOBOT'O OOTPYHTYBaHHSI.

OcoOnmBoro 3HadyeHHss HaOyBae 3a0e3meueHHs OandaHCy MDK 3aXHCTOM
CYCHIJIbHOT MOPAJIBHOCT1 Ta TapaHTIIMU OCHOBOITOJIOKHHMX TIpaB 1 CBOOOJ JIFOAUHH,
30KpemMa cBOOOAM BHUpaXeHHsA morisaiB. [IpakTtuka €Bpomenchbkoro cyay 3 IpaB
JIOJMHU CBIIYUTH MPO HEOOXIJHICTh AOTPUMAHHS MPHUHIMITY MPOMOPIIHHOCTI TIPU
BCTQHOBJICHHI ~ KPUMIHAJIbHO-NIPAaBOBUX  3a00pOH, TIOB’S3aHUX 13  3aXHUCTOM
MOPAJIBHOCTI.

Takum YWMHOM, €BPOIHTErpaAIliiiHI TPOLECH 3YMOBIIOIOTH HEOOXITHICTh
neperysiy KOHIENTYaTbHUX 3acaji KpUMIHATBHO-TIPABOBOI OXOPOHU MOPAIHHOCTI B
VYkpaini. BiicyTHICTh cleIiabHOI0 3aKOHOAaBYOT0 BU3HAYEHHS MOPAJIBHOCTI MICIIs
BTpPATH YMHHOCTI CIELIAJIbHUM 3aKOHOM, a TaKOK JUCKYCIHHICTb 3alpOMOHOBAHOI B
MPOEKTI HOBOro KpHUMIHAIBHOTO  KOJEKCY CHCTeMarTHh3alli KpUMIHAJIbHHUX
IPAaBOMOPYIIEHh MPOTH MOPAIBHOCTI Ta KYJIBTYpHOI CHAALIMHU MOTPEOYIOThH
MOJAJbIIOT0  HAYKOBOTO  OMPAIIOBAHHA.  YJOCKOHAJICHHS  KPUMIHAJIbHOTO
3aKOHOJIaBCTBA Y L1i cepi Mae 3A1MCHIOBATHUCS 3 ypaXyBaHHSAM IMPUHLHUIIIB MPABOBOI
BU3HAYCHOCTI, MPOIOPIIIHOCTI Ta MOBark 10 MpaB JIIOJWHU, 3aKPIMUICHUX Yy TpaBi
€porneiicekoro Coro3y Ta mnpakTtulll €Bporneicbkoro cyay 3 mnpaB JoauHu. lle
cpusitTuMe (GOpMyBaHHIO €PEKTUBHOTO MEXaHI3My KPUMIHALHO-TIPABOBOI OXOPOHH
MOpaJbHUX 3acajJ CYCIIJIbCTBA, CYMICHOTO 3 €BPONEHCHKUMHU CTaHAApTaMH Ta
noTpedaMu CydacHOTO YKPaiHCHKOTO CYCIIIbCTBA.
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JIESIKI ACIEKTH IIPUTATHEHHS 1O KPUMIHAJIBHOI
BIAIMOBIJAJIBHOCTI - NOCAJOBUX OCIb OPT'AHIB MICLHHEBOI'O
CAMOBPAAYBAHHS 3A ITPABOITIOPYIIEHHS ITPU ITOCBITYEHHI

3AIIOBITIB

[IpaBoBI 3acagy MICLHEBOIO CAMOBpAIYyBaHHA B YKpaiHI BU3HAYAIOTHCS Y
Konctutytii Ykpainu, 3aK0HOJaBUMX Ta HOPMATHBHO-TIPABOBUX aKTaX JEPKaBH.

MicuieBe camMOBpsATyBaHHS — II€ HEOOXIIHUM aTpUOYT KOXKHOI J€MOKPAaTUYHOI
Jiep>KaBU Cy4acHOCTI. B cBOro uepry nereHTpanizaiis gaina 3Mory 00’ € JHATH CIIbChKI,
CeJIMINHI 1 MICBKI paJi Ta CTBOPUTU CHJIbHI TEPUTOPIATbHI TPOMaIU, KOTpI
PO3MOPSIKAIOTHCS  OUTBIIOK KUIBKICTIO PECYpPCiB, a TaKO0X HaAUICH]I OUIbIIO
3aTHICTIO 10 aBToHOMII [1, ¢. 397].

[TepBuHHUM Cy0’€KTOM MICIIEBOTO CaMOBPSITyBaHHsS, OCHOBHHUM HOCIEM MOTO
(GyHKLIM 1 TOBHOBaXXEHb € TEPUTOpiajbHA rpoMaja cena, cenuiua, micra. Miciese
CaMOBPSIYBaHHS — MPABO TEPUTOPIATBLHOI TPOMAIN — KUTENIB Cella, CeUIa MiCTa —
CaMOCTIMHO pO3B’sI3yBaTH MUTAHHS MICIIEBOTO 3HaUYCHHS BiAMoBigHO 10 KoHcTUTyIIIT
Ta 3aKOHIB YKpainu [2, c. 5].

Opranu MiCIIEBOTO CaMOBPSTyBaHHs HAAUICHI IMIUPOKUMHU MTOBHOBAKEHHSIMU, B
TOMI YHCJI1 OO0 BUMHEHHS HOTaplaJbHUX Mi. AHAII3yIOUd HOPMHU CTaTTi 1 3aKkoHy
VYkpainu «IIpo HoTtapiat» [3] cranom Ha 2026 pik BOAYaeThCs, 110 3aKOHOJIABEIIb
cepel OpraHiB KBa3iHOTapiaTy NEPIiCTh HAAA€ TTOCATOBUM 0COOaM OpraHiB MICIIEBOTO
CaMOBPSIYBaHHS CUIbCHKUX HAaceNeHUX MyHKTIB. KoMIieTeH1ist BCiX HOTapialbHUX Ta

KBa31HOTapiaIbHUX OPTaHIB JEPKaBU BUOKPEMIJICHO B OKpEMI CTaTTi 3aKOoHY YKpaiHu
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«IIpo HoTapiaT», 30KpemMa HOTapiaJibHa KOMIIETCHIlII OpraHiB  MiCII€BOIO
caMOBpsIyBaHHs NepedayeHa crarreo 37 3akoHy.

3 TOYKH 30py TEMU JOCHIIKEHHSI CIiI BUOKPEMHUTH HOPMH 3aKoHY YKpaiHu Ne
775-1X Big 14 munus 2020 poxy «Ilpo BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo
HOTapiam» MIOAO YCYHEHHS 3aKOHOJIABYMX KOJi3id Ta mporamun» [4]. 3okpema,
BKa3aHUM aKTOM CYTTE€BO 3BY)KEHO KUIBKICTh IMOCAJOBUX OCI0 OpraHiB MiCII€BOTO
CaMOBPSIyBaHHs, YINOBHOBRXECHUX Ha BUYMHEHHS HOTApIaJIbHUX i, OCKUIBKH Y
YaCTHHI IT’ATIN cTaTTi | ClI0Ba y HACETIEHUX MMyHKTaX, /e HEMa€e HOTapiyCiBy 3aMiHEHO
CJIOBAMHM «Yy CUTbCHKUX HACENEHUX MyHKTaX». ¥ CUICHKHUX pajiax, U0 MPEACTaBISIOTh
TEpUTOpIaJIbHI TPOMaJH, SKI HAMYYOTh 10 500 kuTemniB, 3a pIllIEHHAM BiAMOBIAHOI
TEPUTOPIATIBLHOI rpoMaan ab0 CUIbCHKOI pajJyd BUKOHABYMI OpPraH pajd MOXKE He
CTBOpIOBAaTHUCA. Y I[bOMY BHIAAKy (YHKIII BHUKOHAaBYOrO OpraHy paau (KpiM
PO3MOPSIKEHHST 3€MEIbHUMHU Ta MPUPOJHUMHU PECYpCaMH) 3A1MCHIOE CLIbCHKHIMA
roJIoBa 0JIH00Cc000BO [5, C. 84].

3aranbHOBIIOMO, II0 HA TEPUTOPISIX YKPAiHCHKOI JAep)KaBU ICHYIOTh MEBHI
0OMEKEHHS 1010 BUMHEHHSI OKPEMUX BU/I1B HOTAPIaJbHUX JIIi Ta MICLSI IX BUMHEHHS,
3T1JHO 13 YUHHUM 3aKOHOJaBCTBOM, BPaXOBYIOUH BIIICBKOBUI CTaH B YKpaiHi.

3ayBaxXyemMo, 110 Ha TEPUTOPISAX, HA SIKUX BBEICHO BOEHHUN CTaH, JIs
3a0e3neueHHs [1i KoHctutynii Ta 3akoHIB  YKpaiHu, 3a0e3leyeHHs pa3oMm 13
BIICHKOBUM KOMaHJyBaHHSIM 3alpOBa/PKCHHS Ta 31HCHEHHS 3aXOJiB IMPaBOBOIO
PEXKUMY BOEHHOTO CTaHy, 0OOpPOHH, LMBIILHOTO 3aXUCTy, IPOMAJCHKOI O€3MeKH 1
MOPSIZIKY, 3aXUCTy KPUTUYHOI 1HPPACTPYKTypH, OXOPOHH MpaB, CBOOOJ 1 3aKOHHUX
1HTEpECIB TPOMAJITH MOXKYTh YTBOPIOBATUCS THMYACOBI JIepKaBH1 OpPraHu - BIHCHKOBI
aamiHicTpalii. BilicbkoB1 aaMiHICTpallil HACEJIEHUX MYHKTIB YTBOPIOIOTHCS B MEXaX
TEPUTOPIA TEPUTOPIATLHUX TPOMAJI, Y SAKUX CUIHCHKI, CEJIUIIHI, MIChKI paau Ta/ado
iXHI BUKOHaBYl OpraHu, Ta/abo CUIbCBHKI, CEJIMIIHI, MICbKI TOJIOBU HE 31HCHIOIOThH
nokmaneHi Ha HuxX KoHCTUTyIi€ro Ta  3aKkoHamMu ~ YKpaiHM  TIOBHOBa)KCHHSI.
Haronouryemo, 1m0 y 3B’43Ky 3 YTBOPEHHSIM BIHCHKOBHMX aIMIHICTpalliif HaceIeHUX

MyHKTIB IOBHOBAYKEHHS OPraHiB MICLIEBOIO CAMOBPSAYBaHHS LIMX HACEICHUX yHKTIB
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MPUITMHSIOTHCS 3 JIHS MTOYATKY 3/I1IMCHEHHS BiIMOBIAHOIO BIHCHKOBOIO aIMIHICTPAIlI €0
CBOIX ITOBHOBaXkeHb [6, . 152].

Kepytounce 3akoHoM VYkpainu «IIpo mpaBoBHil peKMM BOEHHOI'O CTaHY,
ocaj0Bl 0COOU OPraHiB MICIICBOTO CaMOBPSIIyBaHHSI HEe BUMHSIOTH HOTaplalibHi i,
nependadeHi crtarrero 37 3akoHy Ykpainu «I[Ipo HotapiaT» [7, ¢.31-32].

BiamosinHo 1o crarteit 74 ta 76 3akony Ykpaiau «IIpo miciieBe caMmoBpsiTyBaHHS
B VYKpaiHi» oOpraHu Ta T0CaJ0BI OCOOM MICIIEBOTO CaMOBPSIIYyBaHHS HECYTh
BIJIMTOBIIAJILHICTH 32 CBOIO JISTBHICTD TIEPET TEPUTOPIaTLHOIO TPOMAIOI0, IEPKABOIO,
IOpUIMYHUMH 1 PI3UIHUMH 0C00aMH, a TaKOXK Yy pa3i MOPYIICHHS TaKUMU 0coOaMu
Konctutymii abo 3akoHIB VYKpaiHM OpraHd Ta T[OCaJoBI 0COOM MICIIEBOTO
CaMOBPSAYBaHHS HECYTh BIANOBIIANBHICTD MEpPE IepKaBoto [8].

Matots pamito IletkoB C.B. Ta JoOpsucekka H.B., mo xkpumiHanbHa
BIIMOBIJABHICTh 3a TOPYIICHHS 3aKOHOJABCTBO TMPO TMOPSAJOK BUMHEHHS
HOTapIlaJIbHUX [, A0 SKOi MOXYTb OYTH MHPUTATHYTI NOCAJ0BI OCOOM OpraHiB
MICIIEBOTO CaMOBPSIIYBaHHS, 3a CBO€I0 IOPUIUYHOIO MPUPOJOI € 3aX0J0M
Jep>KaBHOTO BIUIMBY Ha BIMOBIAHUX 0ci0 [9, c. 265].

KpuminanbHuM KozieKcOM YKpaiHu nepeadadeHo AeKiJIbKa BUJIIB KpUMIHATBHUX
MPaBOIOPYIICHb, Cy0 €KTaMU BUMHEHHS SIKMX MOXKYTh OyTH MOCaJ0B1 0COOU OpraHiB
MICIIEBOTO CAMOBPSITyBaHHS Y 3B 3Ky 13 MOPYIICHHSIM HUMHU BCTAHOBJICHOTO TTOPSIIKY
3MIMCHEHHS HOTapiallbHOI JisutbHOCTI [10].

[TocanoBi 0coOu CLIbCHKUX HACENEHUX MYHKTIB, [0 BUMHAIOTH HOTapialibHi Aii,
y CBOiMl AISUTBHOCTI BIAMOBIAHO J0 cTtarTi 7 3akonHy Ykpainu «IIpo HoTapiaty,
kepytotbest Koncturyniero Ykpainu, 3akoHamu VYkpainu, aktamu lIpesuaenta
VYkpainu, Kabinery MinictpiB Ykpainu, MiHicTepcTBa IOCTHIIT YKpaiHU Ta HOro
TEPUTOpIaTLHUX OpraHiB,  30kpeMa [lopsakoM BUMHEHHS HOTapiaJbHUX i
MTOCaJIOBUMH 0COO0aMH OpTraHiB MiCIIEBOTO CaMOBPSIyBaHHS, 3aTBepkeHIMM Hakazom
Minicrepctsa toctutiii Ykpainu Ne 3306/5 Binx 11 smcronama 2011 poky [11].

BigHOCHO TeMU MOCHIJDKEHHS CIIJ 3ayBaKHUTH, M0 B CUIBCBKUX perioHax
Jep>kaBU 1 HajJall ICHY€e TpakTUKa IMOCBIIYEHHS 3aloBITIB B OpraHax MiCI€BOTO

CaMOBPSyBaHHS.
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3anoBiT - 1€ OJHOCTOPOHHIM MpPaBOYWH, KM MOBUHEH OYyTH YKJIAACHUH Y
NUCHMOBIN (opMi 13 3a3HAUYCHHSAM MICIS Ta Yacy MOTro MOCBITYEHHS, MiAMUCAHUMA
0CcOOMCTO 3amoBifaueM 1 TOCBIAYEHUH HOTapiycoM a0o0 IHIIMMHU CIIyKOOBUMHU
ocobaMH, yIIOBHOBaXkeHUMH Ha 1ie [12, ¢. 11].

3aKoHO/IaBEIlh 3BEPTAE YBATy Ha Te, IO 3aMoBiladyeM MoXke OyTH ¢i3udHa ocobda
3 TOBHOIO IUBLUIBHOI0O JHie3naTtHicTio. IlocagoBa oco0a opraHy MicClIeBOTO
CaMOBPSIYBaHHS CUTbCHKOTO HACEJIEHOTO MYHKTY HE MOXKYTh IIOCBITYUTH 3aIOBIT BiJl
HACTYIHUX KaTeropid (i3sM4HUX 0Ci0: MOBHOMITHIX OCiO, IO BHU3HAHI B CyJ0BOMY
MOPSIIKY HEMI€3JaTHUMH; TTOBHOJITHIX 010, 3 00MEXXEHOIO ITUBUILHOIO JI1€3AaTHICTIO,
3T1JTHO PIIlIEHHS CYJy BHACJIIOK 3JI0BKUBAHHS CIUPTHUMH HAMOSIMU, HAPKOTUYHUMU
3aco0amMM, TOKCUYHMMHU PEUOBHHAMH, a TaKOXK, SKIIO OCIO, IO CTPaXIarTh Ha
MICUXOJIOTIYHUK po3iaa. Haromomryemo, mo 3amnoBigad mae OyTH Ji€3laTHUM Ha
MOMEHT CKJIaJeHHs 3amoBity [13, c. 10].

ITerkoB C.B. JloOpsiHchbka H.B. BBakaroTh, 110 MiJCTaBaMu MPUTATHEHHS
MOCaJ0BOi OCOOM OpraHy MICIIEBOTO CaMOBpPSyBaHHS MiJ Yac BUYMHEHHS HEIO
HOTapIaJIbHUX M1 JO KPUMIHAJIBHOI BIAMOBIAAIBHOCTI MOXKYTh OyTH: MiApOOJIEHHS
0JIaHKIB 3aIlOBITIB, CBIJOIITBA MpaBa HA CIAJIINHY, CBIJIOITBA PO MPABO BIACHOCTI
Ha YacTKy B CHUIBHOMY MaiiH1 MOAPYAOKS B pa3i CMEPTI OJJHOTO 3 MOAPYXIKsL, 30yT Uu
BUKOPUCTAHHS TaKUX MiAPOOJIEHUX JIOKYMEHTIB, a TaKOXX II€YaTOK, IITaMIIiB,;
BUKOPHCTAaHHS CBOIX NMOBHOBa)XEHb y BIJIMOBIJHINA cdepl y BIACHUX IHTEpecax, aje
ycymeped iHTepecaM OTpHMYyBada HOTapialbHUX TOCIYT; TPUHHSITTS IPOIIO3HIIII,
oOIIsTHKY a00 OJiepKaHHS HEMPABOMIPHOT BUTOAM TIiJ] Yac 31MCHEHHS HOTapiaibHUX
Ti¥ 11 cebe 4 TpeThoi 0coOu 3a BUMHEHHS 11kt a00 O0€31sUTHHICTh 3 BUKOPUCTAHHAM
HaJlaHUX 1l MOBHOBAXXEHb B 1HTEpECax TOro, XTO MPOIOHYE, OOIISAE€ YU HATAE TAKy
BUTOJTy, 00 B IHTEpECcax TPEThoi ocodu [9, c. 268].

CtBepIKyeMoO, 10 Ha BIAMIHY BiJ JEp>KaBHOIO YW MPUBATHOrO HOTapiyca B
VYkpaiHi, mocagoBi 0COOM CUTbCHKUX HACEJIIEHUX MyHKTIB BUKIIAJIAI0Th TEKCT 3aMOBITY
HE Ha clieliaJbHOMY HOTapialbHOMY OJIaHKY, a Ha 3BUYaiiHoMy mamnepi A-4.

O. UmXUKOBUM TMPOBEJICHO CYIIJIbHE JOCHIIPKEHHS BUPOKIB, 110 CTOCYBAJIUCS

MOPYIIEHHS MOPSAKY 3M1MCHEHHS HOTapiaJIbHUX JId TOCAaJI0BUMU O0COOaMU OpTraHiB
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MICILIEBOI'O CAMOBPSITyBaHHS, 1]l Yac sIKOro BUSIBJICHO 31 KpUMiHAIbHE MPOBAKEHHS
y nepio 3 2008 10 2021 poxy. ABTOp HAroJjoIIye, 10 Hal4dacTile 3 TPbOX OCHOBHUX
BU/IIB TIOKapaHb 3a 4. 1 cT. 364 KpuMiHanbHOTO KOJEKCY Y KpaiHu MOCa0BUM 0cOOaM
OpraHiB MiCIIEBOT'O CAaMOBPSITyBaHHSI TPU3HAYAIOCA TTOKAPaHHS Y BUTJISAII OOMEXEHHS
BOJIi, IO ckiamgae 66,7%. CyTTeBO BiAPI3HAETHCA CHUTYyaIllsl MO0 MPHU3HAYCHHS
MOKapaHHA y BUTJISIII T030aBJICHHS BOJII B pa3i MOCTAaHOBIEHHS BUPOKY 3a 4. 1 cT. 364
KpuminanbHoro koaekcy Ykpainu (ckianae 11 % Bin ycix BUMaaKiB), TOAL K y pasi
3JIOBKMBAHHS B[00 YU CITy>KOOBUM CTAaHOBHIIIEM, IO CIIPUYUHUIIO TSHKKI HACITIJIKH,
1m030aBJICHHS BOJII MIPU3HAYAJIOCA KOXHIM 0co01, BU3HAHIM BHHHOIO 3a 4. 2 CcT. 364
KpuminanbHoro kojekcy Ykpainu [14, c. 83].

TakuM 4YUHOM, OJHMM 13 BHUJIB IOPUIUYHOI BIJMOBIIAIIBHOCTI MOCATOBUX OCIO
OpraHiB MICIIEBOT'O CaMOBPSITyBaHHS 32 TOPYIICHHS MPYU BUNHEHH1 HOTap1aJbHUX JIIH,
30KpeMa 3aroBITIB, BUCTyNAa€ KpHMIHAJIbHA BIAMNOBIAAIBHICTE. BBaxaemo, 1o
OCHOBHHUMHM MIJCTaBaMU JUIsi TPUTATHEHHSI N0 BIAMOBIJAIBHOCTI BHUCTYMNAlOTh:
MOCBITYCHHS 3amoBITY BiJl 0COOHM, sKa HE Maja IMpaBO Ha MOro MOCBIAYEHHS:
O0OMEKEHO1 y [€3MaTHOCTI, 3JIOBXKMBAHHS CIY)KOOBHUM CTAHOBHUIIEM, IOPYIICHHS
Ta€MHUIII BUMHEHHS 3aTIOBITY, TOIMIO.
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3apamiok 3. B.,

JOLEHT Kadeapu KpUMIHAIBHOTO MPABOCY 115
Ta MIPaABOOXOPOHHOT TISUTPHOCTI

KaHIUJAT IOPUANYHUX HAYK, TOUEHT
(Bonuncoxuii nayionanvHuil yHigepcumem

imeni Jleci Ykpainxu)

KPUMIHOJIOI'TYHE 3ABE3IIEYEHHSI AHTUKOPYHIIMHOI
MOJITUKU YKPAIHA B YMOBAX €BPOIHTEI'PALILI

OmHuM 13 KIIOUYOBUX HAIpPsIMIB JIEP>KABHOI isUTBHOCTI, CHPSMOBAHUX Ha
3HUKEHHS PIBHS KOPYIIIii, 3MIIHECHHS BEpPXOBEHCTBA IpaBa Ta 3a0€3MEUCHHS
BUKOHAHHS MIKHApOJIHUX 3000B’s3aHb YKpaiHU € KPUMIHOJOTIYHE 3a0e3MeueHHS
AHTUKOPYIILIMHOI MOMITHKY YKpaiHA B YMOBaX €BPOIHTErPallii.

Kpuminosnoriyne 3a0e3ne4eHHs] aHTUKOPYIILIHHOI MOJITUKH OXOIUIIOE CUCTEMY
HAayKOBUX 3HaHb, METOJIB, 3aXOIB Ta MEXaHI3MiB, CIHPSIMOBAaHUX Ha BUSBIICHHS
MIPUYHH 1 yMOB KOPYIILIIHOI 37I04MHHOCTI, TPOTHO3yBaHHS ii TEHACHIIIH, pO3p00JICHHS
Ta BIPOBAKEHHA €(QEKTUBHUX 3ac00iB 3amoOiraHHs KOPYIIIHHUM MPOsSBaM.
OcHOBOIO Takoro 3a0e3MeyeHHs BHCTYINA€ KPUMIHOJOTIYHUN aHali3 CTaHy,
CTPYKTYpH, TMHAMIKU Ta JE€TEPMIHAHT KOPYMUIKHOI 3m10unHHOCTI. Kopynuiga HaOyna
O3HaK MaciITabHOi MpaBoOBOi JAedopMallii, M0 MPOHHKAE Yy BCl KIIOYOBI cdepu
TISJIBHOCTI  OpraHiB  MyOJIYHOI BJIaAM Ta aAMIHICTpYBaHHA. €Bponeichbka
HOPMATHBHO-TIpaBOBa cucremMa y cdepi mnpoTtumii KOpymili TIPYHTYEThCS Ha
byHAaMEHTAIBHUX CTaHAApTax, cepel SKUX: MPUHIMI BEPXOBEHCTBA IpaBa,
3aKOHHICTh, CUCTEMHICTb, HAayKOBa OOIPYHTOBAHICTb, 00’ €KTHBHICTH 1 MpPaKTHUYHA
CIPSIMOBAHICTh AaHTUKOPYMIIIHHUX 3aX0/1iB, €)EeKTHUBHA B3a€MO/Iisl OpraHiB MyOI14HOT
BJIaJIU 3 TPOMAJSIHCHKHM CYCHIJILCTBOM, €KOHOMIYHA JOIIJIBHICTh Ta HaJeKHa
BIIMOBIAIBHICT JIEPKABH 3a CIIpUUYMHEHY mkoay [1, c.471].

Bapro morogutuce 3 gymkoro Xapko J[.M., sxuii 3a3Hauae, M0 KOPYIIIiiHA
3JIOYMHHICTh B YKpaiHI MPOTATOM «BEJIUKOI BIMHW» HE BTpPATUJIA CBOEI CyCHIIBHOL

HeOe3neku. HaBnaku, BpaxoByHOUM BaKJIMBICTh HOPMAJIBHOTO (DYHKIIOHYBaHHS
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36poiinux Cun Ykpainu, 000pOHHOTO KOMIUIEKCY HaIlloi JeprKaBU, a TAKOXK 1HIIUX
H1IPUEMCTB, YCTAHOB Ta OpTaHizaliii IpoTH IS KOPYMIiHHINA 3JIOYMHHOCTI, HaBIIaKH,
CTajlla OJHMM 13 OCHOBHUX HANpPSAMKIB JiSUIBHOCTI JE€p>KaBU, OPIEHTOBAHOTO Ha
SAKHAUIIBU/IITY TIEPEMOTY Ta HaJie)KHE MTOBOEHHE BIIHOBJICHHSI YKpaiHu [2, ¢.442].

Oco0AMBICTIO KPUMIHOJIOTIYHOTO 3a0€3MEYeHHs] B YMOBaX BOEHHOTO CTaHy €
HEOOXI/JIHICTb BpaxyBaHHA HOBUX KOPYMIIIOTeHHUX (DaKTOpiB, TMOB’SA3aHUX 13
pPO3MOJUIOM MDKHAPOJHOI JIOIOMOTH, NIPOBEJACHHSIM OOOPOHHUX 3aKyIiBeb,
BiI0YI0BOIO 3pYHHOBaHOI 1HGPACTPYKTYPH Ta 3IHCHEHHSIM T'yMaHITApHUX MPOTpam.
BoeHH1 yMOBH CTBOPIOIOTH AOJATKOBI PU3HUKH 3JI0BKUBAHb CIIy>KOOBUM CTAHOBUIIIEM,
0 MOTpedye NOCUICHHS KPUMIHOJOTIYHOIO MOHITOPHUHIY Ta BIPOBAIKEHHS
Cy4acHUX IU(PPOBUX IHCTPYMEHTIB KOHTPOJIIO.

BaxinuBuM  HanmpsMOM  KPUMIHOJIOTIYHOTO 3a0€3MEYeHHs] € TPOBEICHHS
AHTUKOPYMINMHOI ~ eKCHEPTU3H  HOPMATHUBHO-TIPABOBUX  aKTiB,  BHSIBJICHHS
KOPYIIIOTeHHUX (PaKTOPiB Y 3aKOHOJIABCTBI Ta PO3pOOJICHHS PEKOMEHAIIHN MI0A0 1X
ycyHeHHs. Takuit miaxia BIANOBIAa€ €BPONEHCHKIN MPAKTHUIll TPEBEHTUBHOTO BILUIUBY
Ha KOPYIUIMHI PU3UKHU Ta cOpusie (GOPMyBaHHIO SKICHOTO MPABOBOI'O CEPEIOBHUILA.
AHTUKOPYNIIHY €KCIEepTH3y JOIUIBHO BU3HATU  CHELIaJIbHOIO  IPABOBOIO
€KCIIePTU3010, MiJI Yac SKOi HOPMATHUBHO-NPABOBI AKTU OLIHIOIOTHCS 3 MO3UILIN
MOJIMBOTO BMHUKHEHHS Ha iXHIA OCHOBI KOPYNIIMHUX MOPYIIEHb, 0O0YMOBICHHX
HEJI00POCOBICHOIO MOBEIIHKOIO TTOCAI0BUX OCI0 1 1HINX Cy0’ €KTIB. AHTHKOPYIIIIIAHA
EKCIIEpPTU3a Ma€ BY3bKE CIElIAIbHE 3aBJIaHHSI — OL[IHUTH MOXJIMBICTh 3aCTOCYBaHHS
HOPM aKTa Yy TMpOoIIeCi MIsTbHOCTI OpraHiB MyOJiYyHOI BJIAa/IM 3 MOTJIAY MOTEHIIMHUX
KOPYMIIIHUX MOMIIMBOCTEH 11 HECYMJIIHHUX JIEPKaBHUX CIIY>KOOBI[IB Ta 1HIINX
y4acHUKIB. [[1s1 1HCTUTYTYy He3aneXHOi CYCHIJIbHOI aHTHUKOPYIUIAHOI €KCIEepTU3H
XapaKTepHAa HACTynmHa MpoOJieMa: HU3bKA AKTHBHICTh HE3AJICKHUX EKCIEPTIB Ta
HEYBaXXHE CTaBJEHHS JO iX EKCIEPTHUX BHUCHOBKIB 3 OOKY OpraHiB-pO3pOOHHKIB
npaBoBux akTiB [3, ¢.50]. Omxe, aHTUKOpYyNIIHHA €KCIEpTHU3a € BAKIUBUM
MPEBEHTUBHUM 1HCTPYMEHTOM KPHUMIHOJIOTTUHOTO 3a0€3MeUeHHsI aHTHUKOPYMIIHHOI
MOJIITUKY, L0 JO3BOJIAE€ BUSBIATH Ta yCyBaTH KOPYIIIOTeHH! (QakTopu Ha cTajii

HOopMoTBOpeHHs. [IpoTe 11 edekTUBHICTS B YKpaiHi 3HUKYEThCS uepe3 (HopMaTbHHIMA
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XapakTep TNPOBENIEHHS, HEOOOB'A3KOBICTh BpaxyBaHHS OKpPEMHUX BHCHOBKIB,
HEJIOCTaTHIO METOJO0JIOTIYHY YyHI(iKaIlil0 Ta BiJICYTHICTh HAJIICKHOTO MOHITOPUHTY
peamizalii eKcriepTHUX pekoMmeHmaamii. [le 3yMoBItoe HeOOXiMHICTh YIOCKOHAICHHS
MEXaHI3MIB aHTUKOPYIIIMHOI €KCIIEPTU3H BIAMOBIIHO 10 €BPOIECUCHKUX CTaHJIapTiB
3armo6iranHs KOpyImii.

3HayHy poib Yy 3a0e3MeYeHHI AHTUKOPYMLIWHOI TMOJITUKH  BIIIrpae
KPUMIHOJIOTIYHE MPOTHO3YBaHHS. AHaNI3 CTaTUCTUYHHUX JIaHUX, COI[IOJIOTTYHHUX
JAOCTDKEHb Ta pe3yJbTaTiB [iSUIBHOCTI IMPaBOOXOPOHHUX OPraHiB JI03BOJISIE
BHU3HAYaTH HANO1IBIN ypa3auBi cepH CYCIUIBHUX BIIHOCHUH, POTHO3YBATH TEHSHIIIT
PO3BUTKY KOPYIMIIMHOI 3JI0YMHHOCTI Ta CBOEYACHO KOPUTYBATH JIEP)KaBHY
AHTUKOPYMLINHY MomiTuKy. s YkpaiHu XapakTEepHOIO € CUTyallis, KOJu 3HadyHa
yBara MPUAUBIETbCS BUKOHAHHIO PEKOMEHJAAIll MIKHAPOJHMX TMapTHEPIB, aie
HEJIOCTaTHbO  PO3BUHEHI  MEXaHI3MU  JOBIOCTPOKOBOTO  KPUMIHOJIOTTYHOTO
MPOTHO3YBAHHS HACHIJAKIB Takux pedopm. lle mpuzBoauTh 10 TOro, IO OKpeMi
AHTUKOPYIILIMHI 3aX0 MalOTh PEAKTUBHUN, a HE BUIEPEDKYBAIbHHUI XapakTep.
He3Baxatoun Ha BaXJIMBY pOJIb KPUMIHOJOTIYHOTO MPOTHO3YBaHHSA y (OpMyBaHHI
e(eKTUBHOT  AHTUKOPYMINHOI  MOJITUKH, MOro TOTEHHial B  YKpaiHi
BUKOPHUCTOBYETHCSI HE TOBHOIO Miporo. OCHOBHMMH mpoOjeMaMH 3ajHIIAI0ThCs
BHCOKA JIATEHTHICTh KOPYMNIIAHOI 3JIOYMHHOCTI, BIJCYTHICTb €IWUHOI CHCTEMH
KPUMIHOJIOTIYHOTO MOHITOPUHTY, HEJOCTAaTHSA IHTErpallis aHaIITHUYHUX JaHUX,
oOMeXeHe BHKOPHUCTAHHS CyYaCHHX TEXHOJOTIM MpOTHO3YBaHHS Ta Clla0Ke
BIIPOBA/DKCHHS PE3yJIbTAaTIB HAYKOBUX JOCHI/DKEHb Y TPAKTUKY JEp>KaBHOTO
yOpaBiaiHHSA. Y KOHTEKCTI €BpOIHTErpailii o0coOJIMBOi aKTyaldbHOCTI HaOyBae
CTBOPEHHSI CHUCTEMHU PHU3HK-OPIEHTOBAHOTO KPHUMIHOJIOTIYHOTO TPOTHO3YBAHHS,
3/1aTHO1 3a0€3MEeYNTH CBOEYACHE BUSBIICHHS Ta HEUTpasi3allit0 HOBUX KOPYMIIHHUX
3arpos.

OTxe, BapTO 3a3HAYMTH, IO KPUMIHOJIOTIUHE 3a0€3MEeUEHHS] aHTUKOPYHIIIHOT
MOJITUKU Y KPaiHU € BAXJIMBUM IHCTPYMEHTOM peati3allii €BpOiHTErpaIiitHoro Kypcy
JEp’KaBH, OCKUIBKUA CHpUS€ BUSABICHHIO NPUYMH KOPYIIIi, MPOTHO3YBAHHIO i

TEHJIEHIIH Ta po3poOJieHHI0 e(PeKTUBHMX 3axojiB 3amobiranHsa. BomHouac iioro
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e(DEeKTUBHICTh CTPUMYEThCS HHU3KOIO HEJOJIKIB, Cepell SKUX BHCOKA JIATCHTHICTH
KOPYHIIHHOT 3JIOYMHHOCTI, HEJIOCTaTHIN PO3BUTOK KPUMIHOJIOT1YHOTO
MPOTHO3YBaHHs, POpMabHUIN XapaKTep aHTUKOPYIIIHHOT EKCIIEPTHU3H Ta BIJICYTHICTD
KOMIUJIEKCHOTO KPHUMIHOJIOTIYHOTO MOHITOPUHTY. VY 3B'SI3Ky 3 LHUM MNOTPeOYIOThH
YAOCKOHAJICHHSI MEXaH13MH OLIIHKU KOPYILIHHUX PU3UKIB, BIPOBAKEHHS Cy4YaCHUX
AQHATITUYHUX TEXHOJIOT1M, TOCHJICHHS B3a€MOJii HAyKH 1 MPAKTUKH, a TaKOX
3a0€e31eueHHs 000B'SI3KOBOI'0 BpaxXyBaHHS Pe3yJIbTAaTiB KPUMIHOJOTTYHHUX JOCIIIIKCHb
i 9ac (hopMyBaHHS JAEPKABHOI aHTUKOPYIIIIHHOT MOMTHKHY. Peamizalist ux 3axo/1iB
CIPUATUME TIIBUIIEHHIO €(PEKTUBHOCTI MPOTUIII KOPYMIi Ta HAOIMKEHHIO Y KpaiHu
710 €BPOIEHCHKUX CTaHJAPTIB JOOPOUYECHOCTI I BEpXOBEHCTBA IpaBa.

Cnucoxk BUKOPUCTAHUX JAKepeJI:

1. Kimouko A. M., 3enencekuii O. B. €Bporneiicbki cTangapTd O60poTHOH 3
KOPYIILI€: MI>XKHAPOAHO-TIPABOBI JKepena Ta 30008’ s13aHHs YKpaiHu. Jeporcasa ma
pezionu. Ne 4 (86). Cepis: [Ipaso. 2024. C. 470-477.

2. Xapko .M. Cran, cTpykTypa Ta JuHamika O€3yMOBHO KOPYIIIIHHUX
KPUMIHAJIBHUX MPaBONOPYILIEHb, BUMHEHUX Yy CHIBY4YacTi. FOpuouunui HayKoeuil
enekmponnuti scypran. Ne 11/2024. C. 442-445,

3. I'pumyx A.b. TlpuHOMIK aHTHKOPYMIHOT EKCMEPTU3H HOPMATHUBHO-
MpaBOBUX aKTIB. Hayrosuii sichux Yaceopoocvkoeo Hayionanvnozeo YHieepcumemy.

No74 4.2. Cepis [IpaBo. C. 48-54.
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3inuyk B.C.,

acripant kadenpu

KPUMIHAIBHOTO TIPaBa 1 KPUMIHOJIOT 1]
(VIvsiscorutl HayionanbHull yHIGEpCUmem

imeni leana @panka)

MPOBJEMU BUSHAYEHHSI ITPAHIBHUKA ITPABOOXOPOHHOI'O
OPI'AHY SIK CYB’€EKTA CKJIAAY KPUMIHAJIBHOI'O
IMPABOITIOPYIIEHHSI, MEPEJBAUYEHOTI'O CT. 365 KK YKPATHA

Opmnieto 13 Cy0’€KTMBHHMX O3HAK CKJIaay OyAb-sIKOTO KPUMIHAJIBHOTO
MPABOIOPYIICHHS! € Cy0’€KT, BU3HAUCHHS SIKOTO KOHKPETU3YE MEX1 KpUMIHAJIbHO-
IIPaBOBOi 3200POHU Ta BCTAHOBIIIOE KOJIO OC10, Ha IKUX BOHA MOIIUPIOETHCS.

OnHi€r0 3 KIIIOYOBUX MPOOJIEM Y 3aCTOCYBaHHI HOpMHU, TiepeadadeHoi ct. 365 KK
VkpaiHu, fika BIUIMBa€ Ha KPUMIHAJIBHO-TIPABOBY KBall(piKaliio, € BIJACYTHICTb
€IMHOTO TMIJXOQy WIOJO BHU3HAUEHHS Cy0’€KTa CKJIaay MepeadadyeHoro Hero
KPUMIHATBHOTO TIPABOMIOPYIICHHS.

3ayBaKMMO, 1110 TEPMiH «IPAIIBHUK MPABOOXOPOHHOI'O OpraHy», OKpiM CT. 365
KK Vkpainu, 3ragyerscs me y Hu31Ii ctateid, 30kpema 4. 2 ¢t. 57 KK Ykpainu, ct. 342
KK Vkpainn, ct. 343 KK Vkpainuy, ct. 345 KK Ykpainuy, ct. 347 KK Ykpaiau Tomo.

[MTonpu ue uywmaHMt KK VYkpainm sk panime, Tak 1 3apa3 HE MICTHUTH
PO3’SICHIOBAIBHOT HOPMH IIIOJIO TOTO, XTO € MPAIliBHUKOM IIPABOOXOPOHHOTO OPTaHy,
110 y CBOIO Yepry 3HaYHO MOJIETNIIO O MPaBO3aCcTOCYBaHHS.

3a nonomororw €IUHOTO JEP>KaBHOTO PEECTPY CYJOBHUX PIIIEHb BUSBICHO, IO
cy0’eKTaMU KPpUMIHAJIBHOTO MIPaBOIOpPYIIEeHHs, iepeadadeHoro ct. 365 KK Ykpainu,
BU3HABAJIUCS SIK MPAIIBHUKA KIACHYHUX TPABOOXOPOHHUX OpraHiB (MOMIIEHCHKI
(HaituMcneHHima rpyna, Oau3bko 98% BHUPOKIB), ONEPYHNOBHOBAXXEHI, 1HCHEKTOPU
CI30 (cnpaBu Ne 761/29693/25 ta Ne 761/29695/25), Tak 1 opranis, NpaBOOXOPOHHUN
CTaTyCc SKUX € JUCKyciiiHuM, 30kpemMa gupektop JII «bywarnpke micose

rocromapcTBo» (crpaBa Ne 595/469/19), maiictep micy (crpaBa Ne 445/392/22).
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YXBaJIIOKOYM BUPOKH, CYAW IOCUJIAIIMCA HAa HOPMHU 3aKOHY Ykpainu «lIpo
JEp>)KaBHUM 3aXUCT NPALIBHUKIB Cydy 1 IPAaBOOXOPOHHUX OpraHiB», y SKOMY
HABEJCHUI HEBHUUEPITHUM Ta OPIEHTOBHHI MepeiiK MpaBOOXOPOHHUX opraHiB. Kpim
TOTO HE YCl NepepaxoBaHi OPraHu € A1MCHO MPAaBOOXOPOHHUMHU 3a CBOEIO CYTTIO.

BepxoBuuii Cyn, sk HalBHIIUN CyJ y CHUCTEMI CyAOyCTpOIO YKpaiHu, SKHii
3a0e3mnedye CTaliCTh Ta €IHICTh CYIOBOI MPAKTUKH [1], yXBatOIOYM TOCTAHOBY BiJl
30.08.2023 poky y cmopasi Ne 633/195/17 3pificHuB crpoOy BHPIIIATHA 1CHYIOUY
BUKIIIOUHY TIPABOBY MpoOIeMy, 3a3HAYUBIIN: «64. /[0 npagooxopoHHUX opeaHie cio
BIOHOCUMU OP2AHU 0EPIAHCABHOI 871a0U, BUSHAYEHI 8 3aKOHAX YKpaiHu K NpasooxXopoHHi
yyu maki, w0 30UUCHIOIOMb 3AKPINAeHy 3a HUMU HA 3AKOHOOABYOMY DIGHI
npasooxopoHHy YHKYIIO.

65. Ilpu supiwenni numarnus npo me, uu € 0co6a NPAYIGHUKOM NPABOOXOPOHHO2O
opeamy, HeoOXIOHO BUXOOUmMU i3 CUCMEMHO20 aHaNi3y: noaodcenb Koncmumyyii
Ykpainu, KK Ykpainu, KIIK Ykpainu, KYnAll, nopmamusno-npagosux akxmis, sKi
pe2ynioioms npasoull CMmamyc mo2o 4u IHul020 opeany 0epiHCABHOI 81aou, 3 AKUM
ocoba nepebysac y mpyoosux yu CiyicO08ux 8iOHOCUHAX, NOBHOBANCEHb NPAYIBHUKA
32I0H0 3 1020 NOCA00BOI0 IHCMPYKYIE, AKI nepeddbauaioms  peanizayiro
npasoOXoOpPOHHOI (DYHKYIL, 30KpeMa GXdCUmms BUSHAYEHUX 3AKOHOM NpPEeBeHMUBHUX
3ax00i8 i 3ax00i68 NPUMYCy, a MaKoHC nepeddaueHux KPUMIHALIbHUM NPOYECyalbHUM
3aKOHOO0A8CMBOM | 3AKOHOOA8CMBOM NP0  AOMIHICMPAMUGHI NPABONOPYULEHHS]
3ax00i8, 3aKOHO0A8CMBA NPO MNeHCiliHe 3a0e3neyeHHss GION0BIOHOI Kame2opii
npayisnuxay [2].

Buxnaneni Benukoro [lamaroro BepxoBuoro Cymy kputepii 11010 BUSHAUCHHS
MIPAaBOOXOPOHHOTO OpraHy TOJIOBHUM YHHOM 0a3yloTbcd Ha TOMY, WO Opras
JIEp’)KaBHOI BIIaJM 1 BIJMOBIJTHO HOrO TMpAaIliBHUK PEalTi30BYIOTh MPABOOXOPOHHY
(GyHKIIIIO, sKa TOJISAra€ y BXUTTI MNPEBEHTHUBHUX 3aXOiB 1 3aXOJlIB IMPUMYCY,
nepen0auyeHuX  YUHHUM  3aKOHOJABCTBOM, IIepII 32 BCE  KPUMIHAJIBHUM

MpoIIeCyaIbHUM 1 3aKOHOJJABCTBOM IIPO aIMIHICTPATHUBHI MPABOMOPYIIICHHS.
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Ha namy nymky, chopmynwoBani BIT BC kputepii He 3a0e3neuyroTh HaIeKHOT
NpaBOBOi BHU3HAYEHOCTI Ta HE YCYBalOTh ICHYIOUY Mpo0JieMy HEOJHAKOBOIO
MIPaBO3aCTOCYBaHHS.

[lepm 3a Bce, kKOoJKM MOBa W€ MPO MOXIMBICTH TMPUTATHEHHS OCOOM [0
IOPUAMYHOI BIAMOBIJAIBHOCTI SIK OJTHOTO 13 3aXO0/IiB JI€P’KaBHOTO MPUMYCY, MTOBUHHI
OyTH 9iTKi Ta HEJBO3HAYHI AeiHIIIIi.

3anponoHOBaHUM MiAXil (aKTUYHO MPU3BOAMUTH JO HAIMIPHOTO PO3IIMPEHHS
KOJIa TPaBOOXOPOHHHUX OPraHiB, OCKUIbKM OpPTaHH, sIKI YIOBHOBAaXKEH1 pO3IIIAIATH
CIIpaBH PO aJMIHICTPATHBHI IpaBonopymieHHs (cT. 222 - 244-24 KYnAll), y Takuii
croci® 3IMCHIOITh TPABOOXOPOHHY (QyHKINO. BomHowac peanmizaifiss Takux
MMOBHOB&)XEHb CaMa IO cOOl HE CBIAYMTH MPO HASABHICTH y TAKOrO OPraHy CTaTycy
IIPaBOOXOPOHHOTO.

B. . Tamiit BBaxae, 0o y pe3yibTaTi IIMPOKOTO TAYMAuY€HHS MPaBOOXOPOHHOI
(GyHKILII 10 NPaBOOXOPOHHHUX OPraHiB BKIKOYAIOTHCA Mail’ke BCl OpraHd BUKOHABYOI
BJIa/JM, SIKI TIE0 YM IHIIOK MIpOI 3alMalOThCs BHUKOHAHHSAM IPaBOOXOPOHHHX
¢GyHKLIM, TOOTO TaK YW 1HAKOIE MPABOOXOPOHHOIO AisulbHICTIO. Tak, chOrojHi
HamuyeTbes BiJ 17 1o 80-TM mMpaBOOXOPOHHMX OPTraHIB 3aJIEKHO BiJl KOHKPETHOTO
3MICTY, KU BKJIAIA€ThCA B PO3YMIHHS «IIPAaBOOXOPOHHOI (PYHKI[I1» 1 3aCHOBAaHUX Ha
Hill kpuTepiiB knacudikarii [3, c. 4].

IToxi6uor0 € 1 mo3wmiiis I. €. Mapoukina ta H. B. CubinpoBa, siki BBaXKaroTh, 110
MPaBOOXOPOHHA (YHKIIIS TIEIO UM 1HILIOK MIPOIO BJIACTHBA BCIM OpraHaM Jep>KaBHOT
BJIQJIN 1 € CKJIAJIOBUM €JICMEHTOM JiSJIHOCTI 1HIIIMX OpraHiB, OpraHizallii, yCTaHOB Ta
MOCaJoBUX 0Ci0, 1m0 OOYMOBJIEHO KOHCTUTYLIMHMMHM BHUMOTaMH JOTPUMAaHHS
3aKOHHOCTI, 3a0€3ME€UYEeHHs] OXOPOHU IMPABOIOPSAKY, IHTEPECIB CYyCHUIbCTBA, MPaB 1
cB000 rpomansH. OmHaK 1Sl JAISUIBHICTH Y OLIBIIIOCTI OpraHiB Ta opraHizailiil He €
OCHOBHOIO, BOHa BTOPMHHA, IOCTa€ 3 OCHOBHOI, 3a0e3meuylouu peaiizaiiio ix
OpraHizaliifHO-ynpaBIiHChKO1 (PYHKIIIT y rany3l eKOHOMIKH, (DIHAHCIB, HAYKH, OCBITH
Ta inme [4, c. 148].

IIpaBooxopoHHa (yHKIIS Jep)KaBU BU3HAYAE CTPATETIUHY CIPSIMOBaHICTh Ha

3a0€3MeUYeHHs] 3aKOHHOCTI, OXOpPOHY TMpaB JIOAWHH, TOJMI SIK TMPABOOXOPOHHA
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JUSJIBHICT BHUCTYMHAa€ 1HCTPYMEHTOM 11 peaizailii cheriajbHO YIOBHOBAKEHUMU
JIep>KaBHUMU OpraHaMu IIJISIXOM 3aCTOCYBAaHHSI 3aXO0/I1B BILUIUBY.

VY 3B’sa3Ky 13 UM 1S el 3actocyBaHHsA cT. 365 KK Ykpaiam morinsHO
PO3MEXKOBYBATH MOHATTA «IIPABOOXOPOHHI OPTaHU» Ta «OPTaHH 13 MPaBOOXOPOHHUMHU
bysKIisMmIY. [IpaBOOXOPOHHKUMU CITiJT BU3HABATH JIUIIIE Ti, 7S SIKUX MPABOOXOPOHHA
TISTBHICT € OCHOBHHUM BHIOM JISUTBHOCTI Ta O€3MOCepeHbO IOB’s3aHa i3
peaizali€ro MOBHOBAXKEHD 1010 3aCTOCYBaHHS JAEP>KABHOTO MIPUMYCY.

CnHcoxk BUKOPUCTAHMX JAKepeJI:
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Kapuescbkmuii M. B.,

npodecop kadenpu mnpana

iMeHi akagemika YAH o. IBana Jlympkoro

JTOKTOP IOPUIUIHHUX HAYK, Tpodecop

(Vuieepcumem Kopons /lanuna);

TOJIOBHUI HAYKOBHM CITIBPOOITHUK

HayKOBOi JJabopaTopii mpo0OsieM MITYYHOI0 1HTEJICKTY 1 IIpaBa
(Incmumymy inghopmayii, 6e3nexu i npasa

Hayionanvnoi akademii npasosux nayx Ykpainu)

INPATMATUYHE BUKOPUCTAHHS KPUMIHAJIBHOI'O ITPABA B
YMOBAX TIOBHOMACIITABHOI BIHHUA

€BpoinTerpaiis YKpaiHu TPaJULIMHO PO3IIIAIAEThCA K PyX Bl nepudepii A0
LEHTPY - afanTallis CTaHAapTiB, 3ACBOEHHS JOCBIAY, HAOMMKEeHH 110 acquis. [IpoTe €
1 3BOPOTHUI BEKTOP, PO SIKUI TOBOPSITH pijilie: YKpaiHa CbOTO/IHI TEHEPYE YHIKATbHY
EMITIIPUKY II0JI0 TOTO, SIK KpUMIHAJIbHE MPaBO (PYHKIIOHY€E B YMOBAX, 3 AIKUMH KOJIHA
3 HMHIIIHIX aepxkaB - wieHiB €C He CTHKaJacs B TakoMy MacmuTabi. MmeTsest mpo
MOBHOMAcIITabHy 30poiiHy arpecito, MacoBy MoO1i3alli0, MIJTLHOHU OCI0 B yMOBax
Jii BOEHHOTO CTaHy, CUCTEMY KPUMIHAJILHOI FOCTHIII, IKa HaAMara€eThCs BIAMOBIIATH
Ha I[l BUKJIUKH.

EMmipuyHy OCHOBY JOCHIJDKEHHS CKJIaJaroTh Biakputi ganHl  Odicy
['enepanbHoTO MpoKypopa Ykpainu Ta Jlep:kaBHOI CyJ0BOi aimiHicTpallii Ykpainu,
oOpobneni 3a pomomororo miarpopmu CrimeDatalab [6]. [lmardopma arperye
odiuiiiny cratuctuky 3a 2013-2025 pokwu, 1110 103BOJIsI€ PIKCYBATH CTPYKTYPHI 3MIHH
y CUCTeM1 KpUMIHAJIbHOT I0CTHIIIT B TuHaMirl [7, c. 81].

KmtouoBnii  dakt: 'y 2024 pomi dYacTka BIMCHKOBUX  KPUMIHAIBHUX
MPaBOIOPYIICHb Y CTPYKTYpP1 OOJIIKOBAHUX MPOBaIXeHb 3pocia a0 19%, a 'y 2025 -
nocsrma  36,2% [6]. IlapanenbHO KUTBKICTh 3acCy/PKEHHX 0cCi0O, skl Oynu
BIMICBKOBOCITYKOOBIISIMH, 3pocia g0 7171, a6o 12,8% Bim 3araiabHOi KIJIBKOCTI

3aCyIKEHHUX.
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Komu oawH cermeHT HaOyBae T1OAIOHOT Baru B 3arajbHId CTPYKTYpI
KpUMIHAJIBLHOTO OOJIIKY, II€ BXKE HE YacTKOBa IMpobsiema - 1e TpaHcdopmallis BCiel
CUCTEeMH YSBIECHb PO MPIOPUTETH KPUMIHAIBHOI FOCTHINI Ta MOMYCTUMI MeEXi
peripecii. Ll Tpancdhopmallis € Haiiow crnernudIuHO pPeaNbHICTIO, ajie ii ypOKHu
peneBaHTHI A1 Oy Ab-SIKOT IepKaBHU.

Cepen 3acymkenux y 2025 porii BiHCBKOBOCTY>KOOBIIIB HAaWOIIbITy YacTKy -
23,5% - cTaHOBJIATH 3aCyXKEH1 3a HapKo31ounHU. OTHaK BUpIIIAIbHUN HI0AaHC: 3 2022
poky 95% 00BUHYBaTFHUX BUPOKIB 32 I 3I0UYNHU CTOCYIOThCA 30epiraHHs 6e3 HaMipy
30yTy (c1. 309 KK). TobTO cuctema pearye HE Ha TOPTiBIIO HApPKOTUKAMH, HE Ha
HApKO3JIOYMHHI MEPEXi, a Ha CIOXKMUBAUIB - HEPIJKO JIt0JIeH 13 00HOBOIO TPaBMOIO Ta
o3Hakamu [ITCP.

[ls TeHnmeHiist € TPOSBOM TOro, II0 MU Ha3UBAEMO «IIPUMITHBIZAIIEIO» -
3MIIIEHHS 3yCUJIb TPAaBOOXOPOHHUX OPraHiB BiJ] CKJIQJHUX, aje HEOE3MEUHUX CIpaB
70 «JIETKUX MIIIEHEW», SIK1 T03BOJISIOTh MIATPUMYBATU CTATUCTHYHY €(QEKTHUBHICTbH
0e3 BupilIeHHs peanbHuX 3arpos3 [7, c¢. 88]. Cepen yMOBHOI THCSYl 3aCy/DKEHHX 3a
Hapko3iounHu y 2013 porri 212 oci6 3aitmanucs 6 po3noBcromkeHHsM (cT. 307 KK),
toxl sik 'y 2025 - numie 100.

[IpocTopoBuil pO3MOAIT MATBEPXKYE:  HAWBUINI TMOKA3HUKHU 3aCyKEHUX
BilicbkoBOCITY)00BIIB 32 cT. 309 KK y 2025 poui 3adikcoBani y npudpoHTOBUX
obnactsix - XapkiBcbkiid (196 ocobm), Jlonenpkiit (105), JuinponetpoBebkiit (274),
3anopizbkiii (99). Ile He BumaakoBa KOpessilis - e CBITYEHHS 3B'SI3Ky MK OOMOBUM
CTpPECOM, IICHXOTPaBMOIO Ta IIOBCIIHKOBUMH pH3UKAMH, SKI CHCTEMa 3aMICTh
JKYBaHHS KPUMIHATI3YE.

Y 2024 poui KUIBKICTh 0O0JIKOBaHUX (DAaKTIB CaMOBUIBHOTIO 3aJIMILECHHS
BilicbkoBO1 yacTunu (C3Y) 3pocna y 4oTupH pasu, Ae3epTUpCTBa - y Tpu pasu. Y 2025
potii BUpokH Ta noctanoBu 3a ctaTTsaiMu Po3ainy XIX KK nabpanu ynHHOCTI 110710 13
998 oci0. Ane 3 Hux moxao 12 787, Todro 91,3%, - piieHHs: PO 3aKPUTTS CHPABH,
nepeBakHo Ha miactaBi 4. 5 cr. 401 KK (3BiapHEHHS BiA BIANOBIAAIBHOCTI 3a

100pOBUIBLHOTO MOBEPHEHHS JI0 CITYKOH).
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[eli dakT € HaA3BMYATHO BaXKJIMBHM: KpPUMIHAJIbHE MPABO TYT BUKOHYE HE
CTaHJapTHY (YHKIIIO TMOKapaHHs, a (YHKIIIO IHCTUTYIIHHOTO THCKY - (ikcarii
MOPYIIICHHS 3 METOIO CITIOHYKAHHS JI0 TOBEPHEHHSI, 3 TOJAIBIIINM 3aKPUTTSAM CIIPABH.
e - BUKOpUCTaHHS KPUMIHAJIBHO-TIPABOBOTO MEXaHI3MY JIJIsl BUPIIIICHHS MPOOIeM, K1
MarOTh PaJIIle OpTaHi3alliifHy, ICUXOJIOTIYHY Ta COIMAIbHY IPUPOY.

Y 2025 pomi yacTka BIHCHKOBOCIY>KOOBIIIB Cepejl 3aCy/UKCHHX 3a YMHCHE
BOuBCTBO (cT. 115 KK) 3pocna no 20% (87 31 434 3acymxenux). BonHouac yactka 3a
nomaniHe HacuibeTBO (cT. 126-1 KK) 3nauno menma - 6,8% (75 3 1097). Cepen
3aCyJDKCHMX 3a 3JIOYMHHU MNPOTH BiacHocTi y 2025 poli BIHCHKOBOCITYKOOBIT
JEMOHCTPYIOTh BHIIY, HI)K Y 3arajibHiii CTPYKTYypi, yacTKy rpadexy (12,35% mnpotu
8,15%) Ta ymucHoro 3HuleHHsa mMaitHa (4,60% npotu 2,47%).

Ils cTtpykrypa kopenroe 3 BucHoBKaMu MacManus D., Dean K., Jones M. Ta
iHmmx pociiaHukiB King's College London moao 3B'13ky Mixk 60MOBUM AOCBIIOM Ta
HaCWJIbHUIbKOIO TOBeIHKOIO[1]. TIpoTe, sik miAKpEeCcIIoTh 111 aBTOPH, caM Io cobi
¢dakT ydacti B OOHOBUX JisIX HE € JCTCPMIHAHTOIO - BUPIMIAJBHUM € TOEIHAHHS
MICUXOTPAaBMHM, aJanTallliHUX MpoOJeM, OCTYIy 0 aJKOrOJII0 YU HAPKOTHKIB Ta
B1JICYTHOCTI MiITPUMKH.

3akopAoHHMI JOcBim - OpuTaHchbka cucrtema Liaison and Diversion[2],
amepukaHchki Veterans Treatment Courts [3], mporpama FORNET koHTHHEHTaNbHOI
€Bpomu [5] - teMOHCTpy€E: HAO1IbIN epeKTUBHA IIPOTH/ IS 3JI0YMHAM OCi0 13 00HOBUM
JOCBIIOM OyAy€eThCS HE HABKOJIO TOKapaHHS, a HABKOJIO PAHHBOTO BHSBIICHHS
MICUXOCOIIAILHUX TOTpeO, 30€peKeHHsT JOCTYMy M0 JIKyBaHHS Ta IHTETPOBaHUX
MOJIeJIel peiHTerpartii.

AmMepukaHchKa quckycis mpo bad paper discharges HaouHO nokasye: Koy ocoda
OTPUMY€E CYIUMICTh 3a MOBeNiHKYy, cnpuuuHeny [ITCP abo iHmmM moB'si3aHum 3i
ciy’k0010 pO37MagoM, BOHAa BTpayae AOCTYN [0 MEAWYHOI JOMOMOTH, OCBITH,
COILIIJIbHOI 1HTErpamii - TOOTO OTpUMY€ HOBHMI MOIITOBX 10 MapriHamizamii Ta
peuuausy [3].

VYKpaiHCcbKa CTAaTUCTUMKA MIATBEPIXKYE: KPUMIHAIbHE IPABO, OPIEHTOBAHE Ha

KpUMIHAJTI3AI[i0 CTIO’KMBAYiB HAPKOTUKIB 3aMICTh peadimiTarlii, IepeTBOPIOE J0IeH 13
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OOMOBOIO TPaBMOIO Ha «JIETKl MIIIEHI» CUCTEMH, a CYIAUMICTh CTa€ CTUTMOIO, sIKa
0yIokye pecomianmizaiito. Lle mociaipkeHHs JeTalbHO MPOaHali30BaHE Y CIUIBHOMY
3BiTi 3 Koseramu 3 YKV 3a miarpumku bB® «3mgoposi pimenas» ta MO
«BinpomxeHus» [8].

Pazom i3 Tum, IITCP Ta cymikHI CTaHM JUIIE Y BHHITKOBHX BHIIAJIKaX €
MIJCTABOIO JUIsl BUKIIOUEHHS KPUMIHAJIBHOI BIMOBIMATBHOCTI - MEPEBAKHO BOHMU
BpPaxoBYIOThCS IMPHU 1HAUBIAyasi3allli pearyBaHHs Ta BU3HaueHHI1 JikyBaHHA [4]. Lle
BaXJIMBA MeXa, IKy Tpeba 30epiraTh, ajie BOHA HE CYNepeYUTh MOTPedi B MPUHIIUITIOBO
HIIIH JIOT1Mi TOOYI0BU CUCTEMU pearyBaHHS.

OTxe, sSIKy camMe HOBY €MIIPHUKY YKpaiHa BHOCHTH Yy 3arajibHOE€BPONEHCHKUIA
MPaBOBUM TUCKYpC?

[To-nepie, macmTaOHI JaHi MpoO Te, SK KpPUMIHAJIbHA IOCTHINS pearye Ha
3JIOYMHHICTh B YMOBaX aKTMBHUX OOMOBHUX Jiil 1 MacoBOi MOO1TI3allil - 0OCAT TaHUX,
AKUX HE MA€ OJIHA 3 HUHIIIHIX AepKaB - wieHiB €C.

[To-npyre, mpakTUYHHUM TECT TIMOTE3W MPO MEXI KPUMIHAIBHOTO IpaBa SK
IHCTPYMEHTY collianibHOTO ynpaBiiHHsA. @enomen 91,3% 3akputtsa crpaB 3a C3Y 1
JIE3ePTUPCTBOM € TMPHUKIAJOM TOTO, SK JiepkKaBa BHUKOPUCTOBYE KPUMIHAIBHO-
MPABOBHIA MEXaHI3M 1032 KIACHYHOIO MapaJurMOI0 «3JI0UMH - TIOKapaHHS.

[To-Tpere, nocaiaxeHHs: pEHOMEHY «IIPUMITHBI3ALI» - ABUIIA, IKE, HMOBIPHO, €
3HAYHO TMIOUIUPEHININM, HIXK BBaXAEThCH, ajie pIaIKo (IKCYeETbCI 3 TaKOIo
CTATUCTUYHOIO YITKICTIO. LI KOHUIEenuis MoXXe cTaTh MPOJYyKTUBHUM AHATITUYHUM
THCTPYMEHTOM JIJISI OI[IHKH €(pEKTUBHOCTI KPUMIHAJIBHOI FOCTHUIIIT B PI3HUX CHCTEMaX.

[To-ueTBepTe, KOHKpETHI JaHI TPO HACTIAKKM KpUMIHAJI3aIil CIOKHUBayiB
HapKOTHUKIB 13 O0OHOBOIO TPAaBMOIO - EMITIpPUYHE MIATBEPAKEHHS PU3UKIB MIIX0Y, Bl
akoro €C mocTynmoBO BIIXOJIUTh, aje KWW y OaraThOX CHCTEMax 3ajIUIIA€ThCS
JOMIHYIOUHM.

[lepcniekTUBHUI BEKTOP JEpPKABHOI MOJITUKA - 1 1€ HE JMIIEe YKpaiHChbKa
noTpe0da, a i 3araJTbHOEBPOIICUCHKUIN BUCHOBOK - TIOJISATAE Y TIOEJHAHHT KPUMIHAJIBHO-
MPaBOBUX, MPODUIAKTUYHUX, MEIUYHUX, TICUXOJIOTIYHUX 1 COIIaJIbHO-aIanTaIlliHUX

3axoAiB. [HTerpairisi MexaHi3MiB KpUMIHAILHOT FOCTHIIT 3 CHCTEMaMU IICUXOJIOTTYHOT
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HIITPUMKH Ta peIHTerpallii 3/JaTHa 3HU3UTH PU3UKH TOBTOPHOTO MIPABOIIOPYILICHHS Ta
3anmo0irTi opMyBaHHIO TIOBrOTPUBAJIOT KpUMIiHATI3AIlll BETEPAHCHKOT'O CEPEIOBHUIIIA.

€BpoinTerpauist y chepi KpUMIHAIBHOTO IpaBa - 1€ HE OJAHOCTOPOHHIN PyX.
VYKkpaiHa He MpPOCTO AaNanTyeThCS JO €BPONEHCHKUX CcTaHIapTiB. BoHa reHepye
EMITIPUKY Ta aHaJTi3, sIKi 31aTHI 30araTUTH 1 CKOPUTYBATH 111 CTAaHIAPTH.
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Kaouko 1.0.,

MPOBITHUM CTICIIATICT

BIJITITY 3arajibHOT CEPEIHBOT,
MO3AIIKIJILHOT OCBITH Ta JIIIIEH3YBaHHS
OCBITHBOI JISUTBHOCTI YIIPABIIHHSA OCBITH
JlemapTaMeHTY OCBITH 1 HayKH XapKiBChKO1
00J1acHOI JIepKaBHOI aIMiHICTpaIlii;
BHUKJIaJa4 Kadeapu npasa
r'yMaHITapHO-TIPaBOBOTO (PaKkyIbTETy
JTOKTOp (iocodii

(Hayionanbhoeo aepokocmiunoco yHigepcumemy

«XapxriecoKutl agiayiuHUul iIHCIMumymy)

€BPOINENCHKI MIJIXOAU JJO KPUMIHAJIZALIIL JOMAIIHBOI'O
HACHJIBCTBA TA IX PEAJII3ALISI B YKPAIHI
Jlo nepuioi mogoBUHU XX CTOMITTS JIepKaBHA MOJITHKA y cdepi 3armo0iranHs ta
HOPOTUALl 3JIOYMHHOCTI XapaKTepHu3yBajlacsi CYBOPICTIO Ta NEPEBAXKHO KapaJlbHUM
migxomoMm. Ii ocHOBOIO OynM mdepkaBHI pempecii Ta 3algKyBaHHS HAaceJICHHS
KOPCTKUMH KPUMIHAJIbHUMH CAHKILISAMH, CEPE]] AKX TOMIHYBaIHM N030aBICHHS BOII,
JIOBIYHE YB’SI3HEHHA 1 CMepTHa Kapa. BomHowac mnpoduIakTUYHUM, TOOTO
HEKapaJbHUM, 3aX0/laM MPAaBOOXOPOHHOI MISUIBHOCTI B TOW MepioA MNpUALIsIIACS
npyropsigHa yBara. [Ipote 3 1970-X pokiB y HU3II €BPONEHCHKUX JEPKaB MOYAIOCs
IIOCTYIIOBE IIOM SIKIIEHHS IPAaBO3aCTOCOBHOI MNPAKTHUKH, L0 CHPUSAIO PO3BUTKY
HEKapaJbHUX HANpPSIMIB KPHUMIHOJOTIYHOT NpodinakTuku. OcoONIMBOr0 3HAYEHHS
HaOyja cTparterisi, CHpPSAMOBaHA Ha 3MEHILEHHS MOMJIMBOCTEH MJs BYMHEHHS
KPUMIHAJIBHUX MTPaBOMOPYILIEHbD.
[TepeocMuCIIEHHS KITFOYOBHX MIAXOAIB 10 IPABOOXOPOHHOI JISIIBHOCTI CIIOYATKY
BinOynocs y CIIA ta Benukiit bpurasnii, a 3ronom — y Himeuunni, @panirii # 1HITHX
KpaiHax €Bponu. [IpuyuHOIO IIHOTO CTAJO HENPUNUHATTS KOHIIEMIIT <JTIKBIAAIii»

3IOYMHHOCTI Ta «HEWTpamizamii» ii mpuumH 1 ymMoB. Bimomo, mio Taki imei Oymnu
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XapaKTePHUMHM JIJIs1 PAJASTHCHKOT KPUMIHOJIOTIYHOI TEOPii Ta MPAKTUKUA MPOPITIaKTUKH
3JIOYMHHOCTI ¥ BIATOBIJAIM TOTOYACHIM KOMYHICTHYHIN 1J1€0JI0Tii Ta OCOOIMBOCTSM
po3sutky CPCP.

BoaHouac 3axiiHi KpUMIHOJIOTH, COIIIOJIOTH, TICUXOJIOTH Ta 1HII (axiBIll paHiIie
YCBIIOMUIIM XUOHICTh MOJIOHUX TOTJISIIB, aJKe MOBHICTIO «3HULIUTH», «YCYHYTH»
Yl «HEWTpasli3yBaTW» 3JIOYMHHICTP HEMOXJMBO. Taka MeTa cCymepeyuTh caMii
OPUPOAL JIOJUHU Ta HASIBHOCTI AECTPYKTUBHHUX MPOSIBIB y CycHiIbCTBI. Came Tomy
HAYKOBI[l CMPaBeUIMBO HArOJOUIYIOTh, IO TOJOBHUM 3aBJaHHIM AisUIBHOCTI 13
3ano0iraHHsl 3JI0YMHHOCTI € KOMIUIEKCHE 3a0e3nedyeHHs Oe3neku Ta e(peKTUBHHMA
3aXMCT CYCIUIBHO BaXJIMBUX LIIHHOCTEH 1 OJ1ar BiJl 3IOYMHHUX MOCATaHb. JloCSITHEHHS
i€l MeTH MOXKIMBE HacaMmIlepel MUIIXOM OOMEXKEHHS BIUIMBY YHCIEHHUX
KpUMIHOTE€HHUX YMHHUKIB [1, c. 420].

3apyOiKHUM JTOCBIA MPOTUIII JOMAalIHbOMY HACHWJIbCTBY CTaHOBUTH 3HAYHUMN
iHTEepec i YKpaiHu, OJHAK Horo Oe3nocepelHe Ta MEXaHIYHE BIPOBAIKECHHS B
HalllUX yMOBaX € MaJOWMOBIpHUM. AHaNI3yIOUU MOPIBHSJIBHUNA aCHEKT 1HO3EMHOL
MPAKTUKK 3alo0IraHHs JOMAIIHbOMY HAaCWIbCTBY, MH CIHPAEMOCS Ha MIJIXI1,
BIJIMOBIIHO JI0O SIKOTO CcydacHa IOpUJMYHA HayKa pO3pI3HsAE€ HOPMAaTHUBHE Ta
¢dyHKLIOHAaTbHE MOPIBHAHHA. HopMaTuBHE MOpIBHSAHHA 0a3yeTbCs HA JTOCIHIJIKEHHI
MoAIOHUX MpPaBOBUX HOPM, IHCTUTYTIB 1 3aKOHOAaBUMX akTiB. Came ToMy s
BHUBYCHHS IO3UTUBHOTO JOCBIAY y cdepi 3armodiranHs JOMaIlHbOMY HACHIIBCTBY OYJI0
0o0paHO Jep>KaBU POMAHO-T€PMAHCHhKO1 (KOHTUHEHTAJIbHOI) IPaBOBOi CIM’i, 10 SKOI
HaJISKHUTH 1 YKpaiHa, 3okpema [lIBeiinapito, Itanito ta @paniiro [2, c. 21].

HocmimxeHHs: 3apyODKHOTO J0CBimy y cdepi 3amobiraHHs Ta NPOTHIL
JIOMaITHbOMY HACHJILCTBY JOIIIJILHO PO3MOYATH 3 aHaJi3y 3akoHoAaBcTBa llonbii,
OCKUIBbKH MPaBOBa CUCTEMA LI€T AEpKaBH 3a CBOEIO CTPYKTYPOIO Ta 3MICTOM € OJIHIEIO
3 HaNO1IbIIT HAOIMXKEHUX J0 3aKOHOJIaBCTBA YKpaiHU cepell €BponeriChbKuX Kpaid [3].
[TonbChbKHiA TOCBiA € MPUKIIAAOM KOMIUIEKCHOTO MMiIXOTy /10 pearyBaHHS Ha BHUITa KU
JOMalTHBOTO HACUJIbCTBA, Y MEXaX SKOrO B3a€EMOIIOTH PI3HI OpraHu IMyOJIYHOT
BIagu. 30kpema, y KpaiHli QyHKIIOHYe MiXKBIIOMYHMI KOMITET, JO CKJIQQy SKOTO

BXOJISITh TIPEJICTABHUKW IIEHTPIB COIIABHOT JOMOMOTH, MYHIIMITAJIBHUX KOMICIH,
74



PaBOOXOPOHHUX OPraHiB, OCBITHIX 1 MEIMYHUX YCTAHOB, a TAKOX TI'POMAJCHKHX
opranizaiiii [4]. OkpiM IIOTO, ISl PO3CIITYBaHHS OKPEMHUX BHUIIAJIKIB JOMAITHbOTO
HAaCHUJILCTBA MOXYTh CTBOPIOBATHCS CHeIiaabHi poboui rpymu. BomgHouac
NpOOJIEMHUM aCTEKTOM 3aJIMIIAETHCS HEIOCTATHIN PIBEHb 3ay4YE€HHSI TPOMAJICHKUX
0o0’eHaHb 10 AISUIBHOCTI MIKBIZOMYOrOo KOMITETY — 3a CTaTHCTHUKOIO, 1X y4acTb
3abe3neuyeThcss aume y 48% BUIMAIKIB, IO HE BIAMOBIAAE PEKOMEHIAIISM
Cram0Oynbebkoi KoHBeHINi. IlocuieHHs cmiBhpaii 3 HEYpSAOBUMU OpraHizallisMu
COpUATAME MIABUIICHHIO €(PEKTUBHOCTI Ta THYYKOCTI CHCTEMH pearyBaHHsA, ajke,
BIJIMOBIAHO JI0 MIKHAPOJHHMX JOCHIDKEHb, MOCTPa)KJaajai BiJ HACHUJILCTBA YacTiIIe
3BEPTAIOTHCS CaMe JI0 TAKUX OpraHizailiil uepe3 BUIINI PiBEHb JOBIPH Ta MOOOIOBAHHS
po3roJiocy 3 00Ky Jep:KaBHUX OpraHiB [5; 6, c. 146].

[IpoGneMa JOMAIIHBOTO HACUIIBCTBA 3AJIMINAETHCA TOCTpo0 1y Dpaiii.
TpuBOXHI CTaTHCTHYHI TMOKA3HUKH CIOHYKAIOTh JEP’KaBHY BIIATy BIIPOBAKYBAaTH
piurydl 3aX0u JUIsl TOI0JIaHHS HEraTUBHUX SIBUIL Y CIMEHHO-TIOOYTOBIM cepi. AHaI3
MPUYMH TaKOl CUTyaIlil B 3arajioM OJaromoJiy4yHiil KpaiHi CBIJYMUTbH, 10 OJHHUM 13
KIIFOYOBUX UYWHHUKIB TIOMIMPEHHS JOMAalIHROTO HACHIBCTBA € 30CpEKCHHS
natpiapxajbHUX CTEPEOTHUINIB OO0 JIOMIHYIOUOI PoJii 4oJioBika B ciM’i. OcoOIMBO
MOMITHO Lie posBsieTbes y DpaHiii K y TpaguiiHO MYJIbTUKYIBTYPHINA AepiKaBi,
BIIKPUTIN 10 iIMMIrpariii.

VYCBiIOMITIOIOUM HEAOCTATHIO €(MEKTUBHICTh ICHYIOUMX 3aXOMdIB 1 HEJOJIKH
CUCTEMHU 3amoOiraHHs JIOMallHbOMY HACUJILCTBY, yKa3zoMm llpesmpenta ®panuii
Ne 2013-07 Bix 03.01.2013 poky Oyso 3acHOBaHO MiXKBIAOMYY KOMICIIO 13 3aXUCTY
’KIHOK B1JT HACHJILCTBA Ta MIPOTHA11 TOPT1BI1 0 1bMU. OCHOBHUMH 3aBJIaHHSIMH KOMiCii
ctanu: 301p 1 aHami3 iHGopMalii 100 HACUIBLCTBA CTOCOBHO IHOK; OI[IHIOBAHHS
3aXO0/iB, SIKI Peali3yIOThCsl HAI[IOHATIbBHUMH Ta MICIEBUMHU MIAPO3AUIAMU CIIYXKOH 3
MpaB >KIHOK 1 3a0e3MeYeHHs PIBHOCTI, a TAKOX JIISUTLHOCTI IEp>KaBHUX 1 HEACPIKaBHUX
opraHizailiif, 3aay4eHux J0 OOpoThOM 3 HACHUJILCTBOM; IIJATOTOBKAa CHIJIBHO 3
npoLIPHIMHU MIHICTEPCTBAMH TIPOTpaM MiABUIIICHHS KBaTi(iKaIlii Jis CIeiaiicTiB,
AK1 TpaIioTh y cdepl IpoTUIli JOMAIIHBOMY HAaCHJIbCTBY, 30KpeMa IpalliBHUKIB

CUCTEMHU OXOPOHU 3/I0OPOB’ s, TIOJIIIIi Ta OCBITH [7].
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Cepen epexkTUBHUX MIAXO0A1B (PpaHIy3bKOi MOJIIII A0 pearyBaHHs Ha BUIMAJKU
JIOMAIlIHBOTO HACUJIbCTBA BapTO BHUOKPEMHUTH TICHY B3aEMOMII0 3 «rapsyoro
MOOUTBHOIO JIiHI€IO», 0 3a0e3mnedye MBUIKE MPUOYTTS MPABOOXOPOHIIIB HA MICIIC
noxaii. Takok BaXIMBUMH € 3aKOHOJABYO IepeadadeHl MeXaHIi3MH TEPMIHOBOTO
YCYHEHHSI KPUBIHUKIB 13 CIMEMHOTO JXHTJAa Ta 3aCTOCYBAaHHS 3a PIICHHAM CYIY
enektpoHHnx GPS-OpacneTiB, sKi HaACHIAIOTh MOJILII CHUTHAT TPUBOTH Y pasi
HAOJIMKEHHS arpecopa /10 BU3HAYEHOTO MicIlsl a00 Miciis 3BEpHEHHS MOCTpaxAaiol
ocobu. 3 METO HalaroKeHHS e(EeKTUBHOI B3aEMOJIi MK TOJMINEHCHKUMU
HiIpOo3/iIaMy Ta HEJIepKaBHUMHU OpraHi3allisiMy, 10 HaIal0Th COIalbHI MOCIYTH Y
cdepl NpoTUAll TOMAITHEOMY HAaCUJIILCTBY, Ha CIIELIAII30BAaHOMY YPSIOBOMY CaiTi
@paHIilii CTBOPEHO IHTEPAKTUBHY KapTy 3 KOHTAKTHOIO 1H(OpMAaIi€r BIAMOBIIHHUX
IPOMaJICBKHUX 00’ €THaHb [8].

Hocig @paniii 3 UpOr0 MPUBOAY € AYyXE€ LIHHUM 3 OIVISIAY Ha iX MPHUKIIAL
iH(popMaiiHOrO 3a0e3MeyYeHHs] MPalIBHUKIB MOJIMII, K1 3IIHCHIOIOTH MPOTUIIIO
MPOsIBaM JIOMAIIHHOTO HACUJIBLCTBA, & TAKOXK B «EJIEKTPOHHOMY» KOHTPOJI1 KPUBIHHUKIB
Ta 3aXMCTI moTepniaux ocid [9].

3BakaloyM Ha BIWCHKOBO-€KOHOMIUHI MPOOJEMH Hamioi KpaiHW, a TaKOX Ha
BIJIHOCHO HU3BK1 00CSTH OO/KETHUX aCUTHYBaHb, Ha TAHUM Yac Ba)KKO TOBOPUTH TIPO
100 % 3abe3nedeHHs! MPaBOOXOPOHHUX OPraHiB €JIEKTPOHHUMU 3aC00aMU KOHTPOJIIO
KPUBJIHUKIB, PO3POOKH CHCTEM CIIOCTEPEKEHHS 3a HHUMH, y BHIIQJIKy HasBHOCTI
BIJIMOBITHOTO OOMEXYBAJILHOTO MpUNUcy. Pa3oM 3 1UM, LUIKOM MOXJIMBUM, 3
TEXHIYHOI TOUKH 30PY, PO3MIIICHHS y TIOMENIKAHHAX, Y SIKUX MTPOKUBAE TTOTEPIILIIA B
JIOMAIIIHHOT'O HACHJIbCTBA «TPUBOXKHUX KHOTIOKY». BKa3zaHi KHOTIKY OyAyTh HAMPABIIATH
CUTHAJ MiCJsl iX HATUCKaHHS Ha MYJBT 4YeproBoro miapo3aury «102y», skuit Oyne
CJIyTYBaTH CBOEPIIHUM «IOBIAOMIICHHSM» MPO T€, MO0 BIJIHOCHO MOTEPILIOl 0coOu
3HOBY BYHMHSETHCSA JIOMAITHE HACHIBLCTBO a00 JX KPUBIHUK IMOPYIIMB YMOBHU
obMmexyBanmpHOro npunucy [10, ¢. 207-208].

Huni BapTO BH3HATH MOIIIBHICTE YNPOBA/DKEHHS HAYKOBUX 1 MPAKTUIHUX
HaIpamoBaHb 3apyOlKHUX AepkaB y cdepl 3ano0iraHHsl JOMAIIHbOMY HACUJIBCTBY.

30kpeMa, BaXJIMBUM € TEpeWMaHHS JOCBiAy IWIOJA0 3a0€3MEeUeHHS HaJIeKHOI
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MaTepiaibHO-TeXHIYHO1, ()IHAHCOBOI Ta KaJIpOBO1 MIATPUMKH OOPOTHOU 3 JOMAITHIM
HACUJILCTBOM; aKTUBHOT'O PO3BUTKY BIKTUMOJOTIYHOI NPOMUIAKTUKU Ta MPOBEICHHS
peabimitamiitHoi poOOTH 3 MOCTPAKIAIMMH; peaizallii 3axodiB CHUTYaIIHHOTO
3ano0iraHHs; 3ay4eHHs MUPOKUX BEPCTB HACEIICHHS 10 MPOMUIaKTUIHOT TISITBHOCTI;
YAOCKOHAJIGHHS KOOPAMWHAIlT MK CyO’€KTamMH, BIIMOBIJAILHUMHU 3a 3aroOiraHHS
JOMAalTHbOMY HACWJIbCTBY; a TaKOX 3/A1MCHEHHS AaHTUKOPYIUIHHUX 3aXO0JiB Yy
IIPaBOOXOPOHHUX OpraHax i Cy/I0Biil CUCTEMI.

Hapa3i oCHOBHMM HOpPMAaTHBHO-TIPABOBHUM akKTOM Yy cdepl 3amoOiranHs Ta
NPOTUIIT JOMAIIHbOMY HACHJIbCTBY B YKpaiHi 3anuinaerbcs 3akoH Ykpainu «IIpo
3aro0iraHHs Ta MPOTHUJIII0 JOMAIIHBOMY HACHIIbCTBY», SIKMM YK€ 3HAUHOI MIPOIO
BTPaTUB aKTyaJbHICTh. HasBHa po30anaHCOBAHICTh 1 CYNEPEWIMBICTH HOTO HOpM
YCKJIQJHIOE BUPIIICHHS HU3KH MPOOJIeM, TTOB’ I3aHUX 13 MTPOPIIAKTUKOIO TIOMAITHHOTO
HACWJIbCTBA, OCOOMMBO B YMOBaX BOEHHOTO CTaHy. BogHouac BiJCYyTHICTB
KOMILJIEKCHOI HaI[lOHAJIbHOI KOHLENLII y il cdepi, a TakoX HEy3roJIKEHICTh
3arajJbHOJICPKABHUX, PETIOHAJTBHUX 1 Taly3eBUX mporpaM  HpoduIaKTHKU
KPUMIHAJIBHUX MPaBOMNOPYIIEHb HE CHPUAIOTh €()EKTUBHOMY 3aM00IraHHIO TaKUM
nposisaM. lle HaOyBae 0cO0JIMBOI aKTyallbHOCTI 3 OIJISAYy HAa TE, L0 JOMAIIHE
HaCUJIbCTBO JIABHO CTaJI0 II100aJIbHOKO CBITOBOKO IIPOOJIEMOIO.

BukopHucTOBYyIOUM MOHATTS «3aMOO0ITaHHs» Ta «HPOTHIISH), 3aKOHOJABEIb
OKPECJIMB HaIPSIM KPUMIHOJIOTIYHOI TIOJIITUKH, SIKHH Tiepeadayae He JINIIe YCYHEHHS
HEraTUBHUX HACIIJIKIB JIOMallHbOTO HAaCWJIbCTBA, a W (OPMYyBaHHS CyCHIIbHOL
HETEPIUMOCTi JI0 IIHOTO SBUIIA. VI/IeThes PO BUKOPiHEHHS JOMAIIHBOTO HACHIIBCTBA
13 CYCNUIBHOTO JKUTTS, a TAKOXX YNPOBAHKEHHS OCBITHIX 3aXOJiB, CIIPSIMOBAaHUX Ha
MiBUIICHHS PiBHA MPaBOBOi KyJIbTYPH HAcENEHHS Ta MPOTHIIIO ECTPYKTHBHUM
MpOsIBaM.

VY 3B’S3Ky 3 UMM BaXKIMBOIO YMOBOI €(EeKTHBHOI OOpPOTHOM 3 JOMAIlIHIM
HACWJIBCTBOM € CTBOPEHHS Cy4acHOI Ta Ji€BOi HOPMaTHBHO-TIPaBOBO1 0a3u. 30kpema,
HaraJibHOIO € MoTpeda y po3poOsieHHI W yxBajieHHI HOBOTO MPO(UIBHOTO 3aKOHY
VYkpainu, y sikoMmy, 3a NpukiIagoM HimedunHH, TOIIIBLHO MependadyuTd MeXaHi3M

OLIIHIOBAaHHS €(EeKTHUBHOCTI KOXKHOTO 3axoay abo KOMIUIEKCY 3axoAiB y cdepi
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3ano0iraHHs JOMAaIIHbOMY HAaCWJIbCTBY. [[1s peanizaiiii Takux MOJIOKEeHb HEOOX1THO
TaKOXX YXBaJUTH BIJMNOBIIHUNA MIA3aKOHHUNA HOPMATUBHO-TIPABOBUM aKT, SAKUU
BU3HAUaTUME TOPSAJOK 1 OCOOJMBOCTI MPOBEACHHS NPODITAKTUYHUX 3aXOJiB,
YIOBHOBKEHHUI OpraH MOHITOPUHTY iX €()eKTUBHOCTI Ta KpUTEPii 3/IIMCHEHHS TaKOTO
MOHITOPHHTY.

Crnncoxk BUKOPUCTAHMX JIJKepest:

1. JlutBunoB O. M. CorrlaqbHO-TIPaBOBUI MEXaHi3M IMPOTHUIIT 3JOUYNHHOCTI B
VYxpaini : monorpadis. Xapkis : Bua-so XHYBC, 2008. 446 ¢

2. IlysuppoB M. C. TlopiBHsUIbHMI aHaNi3 BUKOHAHHS TOKapaHHS y BHJII
1030aBJICHHS BOJII HAa MIEBHUM CTPOK B YKpaiHi Ta 3apyODKHUX KpaiHax: MOHOTpadisl.
Kwuis: B/l «/lakop», 2018. 514 c.

3. Amenko A. M. OOMexyBaibHI 3aX0JIH, 11O 3aCTOCOBYIOTBCS JI0 OCIO, SKi
BUMHWIM  JIOMAalllHE  HACWIbCTBO:  TOPIBHSJBHUM  aHalli3  KPUMIHAIBHOTO
3aKOHOJIABCTBA YKpaiHU ¥ OKpeMux CBpPONEHUCHKUX KpaiH. BiCHUK KPpUMIHOIO2IUHOT
acoyiayii Yxkpainu. 2018. Ne 2 (19). C. 35-45

4. IlIxonwsHikoB I. Ilpotmais HacunmbecTBY B ciMm’i: nocBia Ilomemri. URL:
http://elar.naiau.kiev.ua/bitstream/123456789/5856/1/%d0%91%d0%a0%d0%90%d0
%92%d0%9e%d0%92%d0%86%20%d0%a0%d0%95%d0%a4%d0%9e%d0%a0%d
0%9c%d0%98_p151-154.pdf

5. Kodeks karny. Ustawa z dnia 19 kwietnia 1969 r. URL:
https://www.prawo.pl/akty/dz-u1969-13-94,16787601.html

6. Cikan O. M. CiM’s K 00’€KT KpUMIHAJIBLHO-TIPABOBOI OXOPOHHU: JIUC. JIOK.
dinmocod. 081.0xeca. 2023. 264 c.

7. Lamission interministéri elledeprotection desfemmes contreles violenceset
deluttecon trelatraite desétreshumains. URL: http://stop-violences-femmes.gouv.fr/-
La-mission-interministerielle-de,91-.html

8. binmac A. I. Cy0’ekT mpaBOOXOPOHHOT AISTILHOCTI KpaiH €BpOINEUCchKOTro
Coro3y: TeOpETHYHI Ta MPaKTU4HI actiekTH. Hayxosuul éicnux Hayionanvnoi akademii

senympiwnix cnpas. 2015. Ne 3. C. 198-208

78



9. CkakyH I. B. IIpo6GiemMHi nuTaHHs ajanTailii 3aKOHOJaBCTBA YKpaiHu y cdepi
OpOTUIIT JOMAIlHbOMY HACWUJILCTBY A0 3akoHonaBcTBa €C. Hosi 3asdamHs ma
Hanpamu po3eumky opuouynoi nayku y XXI cmonimmi: matepianu MiKHAp. HayK.-
npakT. KoH®. (Oxeca, 18—19 ciu. 2019 p.). Oneca: 'O «IIpudyoprHoMopcbka GyHaaris
npasay», 2018. C. 67-70.

10. Cxakyn 1. B. AnMmiHicTpaTUBHO-TIPaBOBI 3acaau MisuibHOCTI HartioHanbHOT
nouiIii YKpainu 1moA0 NpoTU/Ili JOMAIIHhOMY HAaCUJILCTBY: IUC. TOKT. dimocod: 081

— IIpaBo. Kuis. 2020. 248 c.

79



MaxkcumoBuu P.JI.,

npodecop Kadeapu KpUMiHATBHO-TIPABOBUX JTUCIUILTIH
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa

Ta MPABOOXOPOHHO1 JAiSTILHOCTI

KaHIUJAT IOPUANIHAX HAYK, Ipodecop

(Tvsiscorutl oeporcasnuil ynieepcumem

BHYMPIUWHIX CNPaAs)

ITPO CITIOCOBH 3J1I0B’)KNBAHHS BJIATOIO ABO CJIYKBOBUM
CTAHOBHUILIEM

[lepm 3a Bce BapTO BII3HAYMUTH, IO CHOCOOM 3JOBXKHUBAaHHS BIIAJ0K a00
CIIy’KOOBHM CTaHOBHIIEM He mependaveHi 4itko Hi y KpuminaibHOMy Kojekci
VYkpainu (gam — KK Ykpainn), Hi B [loctanosi I1nenymy Bepxosaoro Cyny Ykpainu
(Ha BIAMIHY B1J1 CIOCO0O1B MEPEBUIIIEHHS BJIaJy 200 CIIyKOOBHUX MOBHOBAXKEHB). AHAI3
KPUMIHAJILHO-TIPABOBOI JITEPATYpH 1 MaTepiaiiB CyJOBOi MPAKTUKH JIA€ MOXKJIUBICTh
BU3HAYUTH THIIOBI CIIOCOOM BYMHEHHS 3a3HAYEHOIO 3JIOUMHY. 30Kpema, 1e €: 1)
THUMYacoBe O€30IUIaTHE BUKOPHUCTAHHS JEp>KaBHOTO, KOMYHaJIbHOTO a0o
MPUBATHOIO MaifHa; 2) BUJaya MailHa, SKUM pPO3MOPAIKAETbCS BUHHUM, B
KOPUCTYBaHHS IHIIMM oco0aMm O0€30IUIaTHO, YW 3a 3aHWXKeHy Iary; 3)
BUKOPUCTaHHS JEp>KaBHUX 4YM KOMYHAJbHUX KOILUTIB HE 3a MPU3HAUEHHAM; 4)
MPOTEKIIOHI3M MpPHU MPUUHATTI HA PoOOTY, HABYAHHS, PO3MNOALI PI3HUX Ojar 3
comanbHuX (OHIIB;, 5) TOTypaHHS BUMHEHHIO 3J0YMHIB MIJIETIUMU YU
M1IKOHTPOJLHUMHU 0co0amu; 6) MArOTOBKA Ta BUJAHHS HOPMATHUBHO-TIPABOBUX AKTIB,
4Kl mependavaroTh CHOPUSHHS OKpeMHUM (I3SUYHMM YU IOPUIMYHUM oco0aMm y ix
TISITIBHOCTI, TOIIIO.

Pa3zom 13 TuM, BOpoJoBXK OCTaHHIX pokiB BiaOysucsa 3Mind B KK Ykpainu, a
BiAMOBIHO 1 B mo3uilli BepxoBuoro Cyay Ykpainu. e B cBOIO uepry BIUIMHYJIO Ha
CIIOCOOU 37IOBKUBAHHS BJIAJI0F0 200 CITy’KOOBUM CTAaHOBHIIIEM.

Tak, 3akonoM Ykpainu Nel261-VII Bixg 13 tpaBusa 2014 p. Oynu BHECEH1 3MiIHU

1o 1. 3-4 npumitku c1.364 KK VYkpainu, siki cTocyBajucsi BU3HAUYEHHS MOHATTS
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1CTOTHOT IIKOAM SIK HACHIJIKY 3JI0YHUHIB y cdepi Cayk00BOi TisIIBHOCTI — BOHU OyJIu
BUKJIaJCH1 y HOBIM pepakiii [1]. Tak, BiamoBiiHO 10 1. 3 npuMiTKH 10 11i€i cratti KK
VKpaiHu iCTOTHOM IIKOAOK Y cTarTsax 364, 3642, 365, 3652, 367 BBakacThCa Taka
IIKO/Ia, sIKa B CTO 1 O1JIbIIIe pa3iB MEPEBUIIYE HEOMOAATKOBYBAaHUN MIHIMYM JTOXO/IIB
rpoMaasH. A 3rigHo 13 m. 4 mpumitku 10 AaHoi ctarti KK VYkpainn tsxkumun
HACJiAKaMu y CTaTTAX 364-367 BBaXKaIOThCS TaKl HACIIIKH, K1 y ABICTI I ATACCAT 1
O1IbIIIE pa3iB MEPEBUIIYIOTh HEOMOJATKOBYBAHUM MIHIMYM JTOXO/IIB TPOMAIsiH [2].
CBoro TIpaBOBY MO3UIIIIO MO0 PO3YMIHHS 3MICTy HOBOI (YMHHOI Ha CHOTOIHI)
penakiii KpUMIiHAJIBHO-TIPABOBUX HOPM MPO BIAMOBIJAIBHICTh 3a 3J0BKHWBAHHS
BIIaJI010 a00 CIy>)kOOBUM CTAaHOBHUIIIEM Ta TEPEBUIICHHS BiaaAu ab0 CIY>KOOBUX
MOBHOBAXEHb YITKO Ta OJHO3HAyHO BUKIaB BepxoBHuil Cyn YkpaiHu y mocTaHOBI
CynoBoi manaTéd y KpUMIHQJIBHHUX CIpaBax 1boro cyay Bing 27 xkoBTHa 2016 p. (y
cripaBi Ne5-99kc16). Bepxosuuii Cyn Ykpainu, 30KkpemMa, BiJI3HAYUB, 10 0 HAOpaHHS
gyuHHOCTI 3akoHOM Ne 1261-VII, o3Haka «ICTOTHa IMIKOAa» y CKJIaJax 3JIOYHHIB,
nependauenux crartamu 364-367 KK, pozyminace ik Taka, 1110 OXOIUIIOE 1 CYCIIIBHO
HeOe3NeyHl HACHIAKU y BUIMJISAI MAWHOBOI IIKOJW, 1 HACHIAKUA y BUIJISIAL MIKOJIU
HeMaiiHoBOi. 3 HaOpaHHsM 4uHHOCTI 3akoHoM Ne 1261-VII Buknam myHkty 3
npuMiTku ctarTi 364 KK 3a3HaB 3MiH, OCKIJIbKHM 3aKOHOJIABEIlb YK€ HE BUKOPUCTOBYE
y HOPMAaTHBHHUX BU3HAYEHHSIX O3HAKH «ICTOTHA IIKOJIa» CHOJYYHHK «SIKIIO» 1 TOMY
YUHHA PEAAKIlIS [IHOTO TIOJIOKEHHS OXOIUTIOE MAHOBY HIKOY, SIKa IOCATIIA PO3MIpY,
mo y 100 (cro) 1 Ouible pa3iB NEPEeBUILY€E HEONMOJATKOBYBAHUN MIHIMYM JOXO/IIB
rpomanasiH. Bonnouac, Bepxouuii Cyn Ykpainu BiI3HA4uB, 1110, HA WOTO IAYMKY,
3aMoJIIHHST 1CTOTHOI IIKOJW OXOPOHIOBAaHMM 3aKOHOM TIpaBaM, CBOOOJaM Ta
IHTEepecaM OKpEMHUX TpoMaAsH a00 TpOMaJCbKUM YU JEpKaBHUM IHTEpecaM, 4u
1HTEepecaM IOPUAUYHUX OCI0, MOXKE€ CTAaHOBUTH HE JIMIIE MailHOBY IIKOAY, a
BKJTFOYATH MTPOSIBU HEMAHOBOT IITKO/TH, aJI¢ TUTBKH Ti, IKi MOXYTbh OJICpYKaTH MalHOBE
BI/INIKOAYBaHHs (SIK ICTOTHA IIIKOJIa MOYKE BPaxOBYBaTHUCS Oy/b-siKa 3a XapaKTepoM
IITKOJIA, SIKIIO BOHA MIAMAETHCS TPOIIOBIMA OIHII Ta BIAMOBIAHO 0 TaKOi OIIHKH
J0CATJIa BCTAHOBJIEHOTO po3Mipy). Tak, 3a KOHKpETHUX 00CTaBUH CIPABH, HACIIIIKH

HEMaTepiaabHOTO XapakTepy, SKl MiJIal0ThCsl TPOILIOBIN OILIHIN (peaibHa MIKOJa) Ta
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BIJIIIOBITHO /IO TaKOT OILIHKH JOCSITIM BCTAHOBICHOTO PO3MIpy («ICTOTHOT MIKOAM» UM
TSOKKUX HACIIAKIBY) 13 3aM0IISTHHSAM KO OXOpOHIOBaHMX KoHCcTHTYIIIEIO YKpaiHK
9y 1HIIMMH 3aKOHAMH TpPaB Ta CBOOOa JIIOJWHHA 1 TPOMAJSHHWHA (COIiaIbHOTO,
MOJITUYHOTO, MOPAJILHOTO, OPTaHi3aI[ifHOTO YH, 1HIIIOTO XapaKTePy), MOXKYTh Oy TH 13:
CIPUYUHCHHS (PI3UYHOT MIKOIM - BUTPATH HA JIIKYBaHHS YW TIPOTE3YBAHHS MOTEPIILIOI
0c0o0M; MOPYIICHHS 3aKOHHUX IIPaB Ta IHTEPECIB IPOMA/ISIH - BUTPATH HA B1THOBJICHHS
TaKUX MpaB (BUILIATH HE3aKOHHO B3ATOMY Il BapTy YU yB’SI3HEHOMY a00 HE3aKOHHO
3BUTPHEHOMY 3 POOOTH YW HaBYaHHS, BIIIIKOAyBaHHS 3a HEBUKOHAHHS CYyJIOBOTO
pIIIEHHsI, KOMIIEHCAIIII0 IIKOJIW BiJl MOIIMPEHHS BIJIOMOCTEH, SIKI TaHLOJATH 0COO0Y
TOIIO); MOJATHUYHOI HIKOAW (BUTPATH Ha MPOBEJACHHS HOBUX BUOOPIB Ta 3aXO/IiB
AHTUTEPOPUCTUYHOIO XapaKTepy TOIIO); OpraHi3aliiHOl IIKOAWM (BUTpaTH Ha
B1JIHOBJICHHSI pOOOTH yCTaHOBH). [3] .

Oxkpemi cynai BepxoBHoro Cyay cnpoOyBayid MiJaTH CyMHIBY NMPaBUJIBHICTh
Takoi npasoBoi no3unii. Tak, Koneris cynnis pyroi cynoBoi mamaru KacariitHoro
KpUMIHAJIBHOTO cyy y ckiaji BepxoBuoro Cyny yxBanoro Big 10 TpaBus 2018 poky
nepenansa crpaBy Ha po3nisin Benwkoi [Mamatn. YXBamoroun Take CyJOBE pIIIEHHS
KOJIETis CYJ/IIB BKa3ajia, 1[0 BBaXkKa€ 3a HEOOXIJHE BIJCTYNUTU BIiJ MPaABOBOTO
BUCHOBKY (3a 4. 1 cT. 458 KIIK, unnniit 1o 15 rpyaas 2017 poky, nmpaBoBoi mo3wuiiii),
BuKiIaneHoro Bepxosuum Cynom Ykpainu y noctanosi Bif 27 »oBTHs 2016 poky Ne
5-99 kcl6. Ha BigMmiHy BiJl BKa3aHOrO MPAaBOBOTO BUCHOBKY (IIPaBOBOI MO3MIII)
KOJIETis Cy/JIIB BBaXKaja, 110 HACTIAKM 3JI0YMHIB, MepeadadeHnx craTrTsaMu 364, 365
KK, y BU/l ICTOTHOT IKOAX HE MOXYTh OOMEXYBaTUCh JIMIIE MAaHOBOIO HIKOOIO,
OCKIJTbKM 3a3HAau€Hl B 3aKOHI BIAMOBIAHI TpaBa, CBOOOAM Ta I1HTEpECH, SIKi
MOPYIIYIOTHCS BHACIOK 3JIOYMHHUX i, HE MOXYTh OyTH 3BEJEHI JIUILIE JI0 TaKOi
mkoau. ToMy, Ha JIyMKY KOJIeT1i CyJ/iB, KOy MOXKe OYTH BU3HAHO 1CTOTHOIO 1 TO/II,
KOJIM TOPYIIYIOTbCS OCHOBHI KOHCTHUTYIIIMHI mpaBa 1 CBOOOIM JIOAWUHU Ta
rpoMajJisiHiHa (MPaBO HA KUTTS, 3I0POB's, 0COOUCTY Oe3IeKy 1 HEeIOTOPKAHHICTH,
BUOOPYI, TPYAOBi, KUTJIOBI IpaBa TOIIO), SKI HE MOXKYTh MiJAaBATUCS TPOIIOBIH

oIiHIi [4].
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B VYxBani Bepxosnoro Cyny Big 4 nunns 2018 poky y cripasi Ne 1215/6523/13-
K OyJIo 3a3Ha4eHO, IO HEOOXIAHICTh TaKOro BIACTYMy Mae OyTH oOrpyHTOBaHA
c(hOpMyITHLOBAHOIO KacalifHUM CyJIOM IIPABOBOIO TMO3HUIIIEI0, BIAMIHHOIO BiJ TTO3MUIIIT
BepxoBnoro Cyny YkpaiHu, sika MOBHHHAa MaTH Ha METI JIOCATHEHHS €IHOCTI Ta
CTAJIOCTI  CyIOBOi NpakTHKU. [IpaBOBOIO TO3MIN€I0 BU3HAETHCA, 30KpEMa,
BMOTHBOBaHHMM  TOMJIS  IIOAO  IHTEpHpeTamii  KpUMIHAJbHO-TIPAaBOBUX  Ta
KPUMIHAJIHUX MPOILIECYaTbHUX HOPM JI0 BCTAHOBJIEHUX OOCTaBUH KPHUMIHAJIBHOTO
MPOBAKCHHS, y SIKOMY TEOPETHMYHO OOTPYHTOBAHO CIOCIO BHPIIIEHHS MPAaBOBUX
KOJI31i, TOJIaHHS MPOTAJIMH y TpaBoBoMy peryitoBaHHi. [Iporte, Ha aymky Benmkoi
[TanaTu, Takoi mpaBoBoi mo3wuilii y cnpasi Komneris cynniB pyroi cynoBoi nanatu
KacariitHoro kpumiHanbHoro cyay y ckiaai BepxosHoro Cyny He chopmysroBaa.
HaBeneHni MOTHBH He € MPABOBOIO MO3UIIIEI0 KOJIETIT CY/IIB, aJDKE 3 HUX HE BOAYa€ThCS
YoMy IMIIEpaTUBHI 3aKOHOJIaBYl MOJIOKEHHS, BUKIIAJIEHl y M. 3 MPUMITKH 110 cT. 364
KK, nommupioroThCsi HE Ha yC1 BUNAAKU 3aMOMISSHHSA ICTOTHOI IIKOJH, & TAKOX YOMY
HEMallHOBa IIIKOJIa MOKe€ OyTH BHM3HAHA ICTOTHOIO 3 YypaxyBaHHAM OOCTaBHH
KPUMIHAJIBHOTO MTPOBA/IKEHHS. 3a Takux o0ctaBuH Benuka [lanara giiinuia BUCHOBKY
PO BIJICYTHICTH MiJICTaB JUIsI Iepeiadi CrpaBu Ha ii po3rsn [5].

TakuM YMHOM, BapTO 3ayBaXKWUTH, IO B KOHTEKCTI BHUIIEBKA3aHUX 3MiH JI0
npumMiTku cT. 364 KK Ykpainu Ha aHuid 4ac BEJIbMH CKJIAJHO BECTH MOBY MpO TpHU
OCTaHHI BKa3aHHI CIOCOOM 3JIOBXKHMBAHHS BJIAJIOI0 a00 CIIY)KOOBHM CTaHOBHIIIEM,
OCKUIbKH B IIMX BUMAJKaX HE 3aBXU 3aMo/lisTHA MIKOAa MiJAa€ThCS TPOIIOBIM OLIHIT.

Cnucoxk BUKOPUCTAHMX JAKepeJI:

1. TIpo BHeceHHS 3MiH [0 JEAKHUX 3aKOHOJABUMX aKTIB YKpaiHu y cdepi
JIEp>KaBHOI aHTUKOPYILIMHOI MOJITUKHA Y 3B’A3KY 13 BUKOHaHHAM l[lnany niid momo
nibepanizallii €BponercbKuM COI030M BI30BOTO PEXHUMY /JIsi YKpaiHu: 3akoH Y KpaiHu
BiJI 13 TpaBHs 2014 POKYy Ne 1261-VII URL:
http://zakonO.rada.gov.ua/laws/show/1261-18 (nara 3Beprenns: 30.04.2026).

2. KpuminanbHuii kogekc Ykpainu: 3akon Ykpainu Bin S5 kBiTHs 2001 poxy No
2341-111. URL: http://zakon.rada.gov.ua/laws/show/2341-14 (mara 3BepHCHHS:

30.04.2026).
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http://zakon0.rada.gov.ua/laws/show/1261-18

3. TlocranoBa cymoBoi majatd y KpuMiHaJIbHHUX crpaBax BepxoBuoro Cymy
Vkpainu 'y copaBi  Ne5-99kcl6  Bim 27 xoTHa 2016  poxy URL:
http://reyestr.court.gov.ua/Review/62692636 (mara 3sepuenns: 30.04.2026).

4. VYxsana Bepxosnoro Cyay Bin 10 tpaBusa 2018 poky (nposadwcenna Ne 51-
1860km18) URL.: http://www.reyestr.court.gov.ua/Review/74120971  (mata
3BepHeHHs: 30.04.2026).

5. VYxBana BepxoBHoro Cyny y cropasi Ne 1215/6523/13-x Big 4 nmunns 2018
poky URL: http://www.reyestr.court.gov.ua/Review/75186621 (nata 3BepHEHHS:
30.04.2026).
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Meananuenko B.C.,
YnoBHOBa)keHa 0c00a 3 MUTaHb
3aro06iraHHs Ta BUSBJICHHS KOPYIILIi

(siticbkosa uvacmuna A5273, m. Xapkis, Ykpaina)

KPUMIHAJBHO-ITPABOBA XAPAKTEPUCTHUKA KOJIABOPAIIIMHOI
JISITBHOCTI B YKPATHI

Cr. 111-1 «KonabopauiiiHa AissIbHICTEY» BCTynHia B Iit0 3 15 6epesns 2022 poky
13 Ha0yTTsAM yrHHOCTI 3akoHy Ne2108-1X [1]. MixkHapoHe ryMaHITapHE TPaBO TEK
nepeadoavae BiMOBIIAIIBHICTD 3a KOJAa0OpaIliiiHy AisSIbHICTh. BiMOBIIHI MTOTOKEHHS
MICTATbCS B JKEHEBCHKMX KOHBEHIIISIX 1 JOAATKOBUX MpOTOoKoiax A0 Hux. IV
JXeHeBchbka KOHBEHIIS 3axXWINAae IUMBUIBHUX OCI0 y 4Yacu BIWHH 1 mependadae
MOKapaHHsI 32 CITIBITPAIIIO 3 OKYITaHTOM [2].

3MICT MOHATTA «KojadopaliiiHa TIsUIbHICTE» B YKPaiHCBKOMY 3aKOHOAABCTBI
BU3HAYAETHCS SIK CIIBIPAILIS 3 OKYMAIIITHOIO BJIA/IOK0 YU arpecopoM 3 METOIO Ha/IaHHS
iM mormomoru abo copustHHS iXHIM J1iM. OCHOBHUM HOPMATHBHO-IIPABOBHM aKTOM,
mo perymoe 1Mo chepy € KK Vkpainm, 3oxkpema crarts 111-1 «KomaGoparriiina
nisutbHICTE» [3]. KomaOoparniiiHa isIbHICTH OXOIUIFOE CBiJoMe Ta JOOpOBLIBHE
CIIBPOOITHUIITBO TPOMAJSH 3 OKYMHAIIMHOI BJIAJ0K0 a00 JIepKABOKO-arpecopOM.
3MICT IIOTO MOHATTS BKJIIOYAE Pi3HI POPMHU MIATPUMKHA BOPOTa, TaKl K MOJTITHYHA,
BIICbKOBa, EKOHOMIYHA, IHPOpMaLIifHA TISATBHICTD [4].

KonaGopaiiioHisMm € yMUCHO BYMHEHUM TPOMAJISHUHOM YKpaiHU TISHHSM, SIKE
Mocsira€  Ha CYBEpPEHITET, TEPUTOpIaibHy UUIICHICTD Ta HEJOTOPKAHHICTD,
000pOHO3/IaTHICTh, JI€PkKAaBHY, EKOHOMIUHY 4 1H(pOpMaliiiHy Oe3neky YKpaiHu Ta
MoJisira€ 'y  BUKOHAHHI ~ OPraHi3allifHO-pO3MOPSAYMX Ta  aaMIHICTPATUBHO-
rOCMOAPChKUX TIOBHOBAXEHh y HE3aKOHHO CTBOPEHHMX OpraHaxX, YCTaHOBax i
MIAIPUEMCTBAX MyOJIIYHOTO CEKTOPY Ha TEPUTOPIi YKpaiHH, ika He KOHTPOIIOEThCA ii
Jiep KaBHOIO BiIao0 [5, ¢. 235-247].

OcHOBHUM 00 ’€KTOM KPUMIHAJBLHOTO MPABOMOPYUIEHHS KOJIa0OpaliiHOi

TISUTBHOCTI € HallloHaJbHA Oe3leka Ta CyBepeHITeT JaepkaBu. JlogaTKOBUMH
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00’€KTaMU MOXYTh OYTH TPOMAJChKUX MOPSJIOK, €KOHOMIYHA CTa0lIbHICTh, MPABO
BJIACHOCTI Ta KUTTS TPOMAJIsH.

Jlo 00’€KTUBHOI CTOPOHM KOJAOOpAIifHOI AISUIBHOCTI HaleXaThb KOHKPETHI
JisiHHA, TiepeniueHi B yactuHax 1-8 cr.111-1 KpuminanbHoro kojekcy Ykpainu, siki
CTaHOBJISITH CHIBIPALIO 3 BOPOTOM Ta MepeadavyaroTh OKpeMi CKIaJAu KpUMiHaJIbHUX
npaBomnopyiieHs. Lle MoxxyTh OyTu sik myOidHi, Tak 1 IPUXOBaHI [ii, 10 CIPSIMOBaH1
Ha MATPUMKY Bopora a0o0 OKymamidHoi Biagu: MyOJiuHI BHCIOBIIOBAHHS,
IOOpOBITBHE 3aMHATTA TPOMAASHUHOM YKpaiHM TMOCaAM y HE3aKOHHUX OpraHax
BJaJM, CTBOPEHMX Ha THUMYacOBO OKYIOBaHIA TepUTOpii, Meperadya pecypcis,
oprasizailisi 3aX0/IiB TOIIO.

Cy0’eKTOM 3a3HAYEHOTO KPUMIHAJIBHOTO MPABOMOPYILIEHHS € (pI3UYHA OCYJIHA
oco0a, sika BUMHUJIA KpUMIHAJIbHE TPABOTIOPYIIICHHS Y Billl, 3 sIKOTO BiAnoBiaHO 10 KK
VYkpainu MoXke HacTaBaTH KpMMiHaJIbHA BIAMOBIAAIbHICTD.

Cy0’€eKkTHBHA CTOpOHA XapaKTEPU3YEThCS MPSAMUM YMHCIOM, 30KpeMa CBiJIOMe
3MIMCHEHHS 1 Ha KOPUCThH JIepKaBU-arpecopa, a TAKOK MOTHUBH Ta 1111, K1 MOXKYTb
BKJIFOYATH MOJIITUYHI, 1]I€0JIOT14H1, EKOHOMI4H1 200 OCOOMCTI IHTEPECH, a ISl OKPEMUX
gactuH cT. 111-1 KK VYkpainu moxe OyTu HasBHICTH crenugigyHOi METH, sKa
3a3HavyaeThesl y aucno3uuii. Ile Moxke OyTh BUpakeHO sK y (opMi aKTHUBHOI
MpoMaraHd Ha MIATPUMKY JE€p)KaBU-arpecopa, TaKk 1 y BHKOHAHHI IOCaJOBUX
00O0B’sI3KIB Y HE3aKOHHUX OpraHax Biaau [6, ¢.99-104].

OTxe, KpUMIHAIBHO-NPABOBAa XApPAKTEPUCTHKA KojabopaliiiHoi AlISIBHOCTI €
CKJIQJIHOIO 1 TOTpeOye€ AETAIBHOTO aHaJi3y HOPMATHBHO-TIPABOBOI 0a3u, 00’ €KTUBHUX
1 Cy0’€KTMBHMX O3HaK KPUMIHAJIBHOTO TPABOMOPYIIEHHS, a TaKOX NpodieMm i
MEPCHEKTUB  YAOCKOHAJIEHHs TMpaBo3acTocyBaHHs. EdextuBHa OopoTsba 3
KOJIAOOPAITIOHI3MOM BHMAara€ KOMILUIEKCHOTO TIiIXO0Iy, BKIIIOYAIOYM 3aKOHOJIaBYi
3MiHM, MIJBUILEHHS KBadi(ikaiii MpaBOOXOPOHLIB Ta CYIJIB, a TaKOX AaKTHBHA
CHiBIpals 3 MbKHAPOAHUMU MMapTHEPAMU. 3apONOHOBaHI HUISIXY BUPIIICHHS MOXKYTh
3HAYHO MIJBUIIUTH €(PEKTUBHICTH OOPOTHOU 3 LIUM SBUILEM, 3a0€3MECUUBILN HAICKHY

MPaBOBY OLIIHKY Jiil 0Ci0, K1 CIIBIPAIIOIOTH 3 arPECOPOM a00 OKyHaIIHHOIO BAA0K0.
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Cnucok BUKOPHCTAHOI JIuKepet:

1. Ilpo BHeceHHs 3MiH [0 JACSIKHMX 3aKOHOJABYMX aKTiB YKpalHH II0A0
BCTAQHOBJICHHS KPHUMIHAJbHOI BIAMOBINATBHOCTI 3a KOJAOOpAIiiiHy isSJIBHICTD.
OdimiitHuit BeOmopTan MapJIaMEHTy VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/2108-20#Text (nara 3BepHenHs: 31.05.2026).

2. KoHBeHIIis TTpO 3aXMCT NMUBUIHPHOTO HACENICHHS Mia 4ac BiHW. Odimidnui
BeOIopTal [1apJIAMEHTY Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/995 154#Text (nata 3BepuenHns: 31.05.2026).

3. Kpuminaneuuii komekc Ykpainu. OdimiiiHuii BeOmopran mapiaamMeHTy
VYkpainu. URL: https://zakon.rada.gov.ua/laws/show/2341-14#Text (naTa 3BepHCHHS:
31.05.2026).

4, Publishing House aBaltija Publishinga. URL:
http://baltijapublishing.lv/omp/index.php/bp/catalog/download/322/8759/18360-
1?inline=1 (mata 3Bepuenns: 31.05.2026).

5. I'onoBkin O., Ckazko I. KonabopariiionizmMm B YKpaiHi: JUCKYCIAHI aCMEKTH.
Hep>xaBa i mpaBo. 2018. Ne 78. C. 235-247.

6. Jliryn A. Cy0'ekTUBHI 03HAKH KoJabopalliiiHoi aisiabHOCTI. Haykosuil gicHuk
Kuiscorozo incmumymy Hayionanvnoi eeapoii’ YVpainu. 2024. Ne 1. C. 99-104. URL.:
https://Kingu-visnyk.kyiv.ua/index.php/journal/article/view/59  (nata  3BepHCHHS:
31.05.2026).
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MucauBuii B. A.,

npodecop kadeapu iHbopMaIIHHOTO,
rOCIOJIaPCHKOTO Ta aAMIHICTPATUBHOTO MpaBa
JOKTOp IOPUIMYHHX HAYyK, Ipodecop
(Hayionanvhuti mexuiunutl ynisepcumem Ykpainu

«Kuiscoxuti nonimexuiunutl incmumym imeni leops Cikopcoko2o»

HOPIBHSJIBHO-ITPABOBUHM METO/] Y KPUMIHAJIbHO-ITPABOBHX

JOCJIKEHHSIX €EBPOIHTET PAIIIMHOT'O CIIPSIMYBAHHS:

3A MEKAMMU 3ICTABJIEHHSA 3AKOHOJABUUX HOPM

€BpoiHTErpaliiHuil MOCTyn YKpaiHM NOCWIIOE 3HAYE€HHS MOPIBHSJIBHO-
MPaBOBOTO METOJy B KPUMIHQJIBHO-TIPABOBUX  JIOCHIPKEHHAX.  3OJMKECHHS
HalllIOHAJIBHOIO KPUMIHAJIBHOIO IIpaBa 3 €BPONEHCHKUMU MPABOBHUMH CTaHIAPTAMH,
BpaxyBaHHs JOCBiny JepxkaB €C Ta oIiHKa MOXJIMBOCTEH IMILJIEMEHTAIlli OKpEeMUX
MIJIXOMIB 1 KOHCTPYKIIM MOTPEOYIOTh HE JIMIINE TOYHOTO BH3HAYEHHS BiAMOBIIHUX
OpIEHTHUPIB, @ i HAJIEKHOTO METOJOJIOTTYHOIO IHCTPYMEHTApit0. Y bOMY KOHTEKCTI
MOPIBHSUILHO-TIPABOBUM METOJ] € HE JONOMDKHUM MPUHOMOM UIIOCTPYBaHHS
3apyO1>KHOIO JIOCBiJly, @ OJHHMM 13 3ac00iB HAayKOBOTI'O OOIPYHTYBaHHSI PO3BUTKY
KPUMIHAJIBHOTO MTpaBa Y KpaiHu.

Boanouac y Cy4YaCHHX KPUMIHAJILHO-TIPABOBUX TOCITIIKEHHSX
€BPOIHTETPAL[IHHOIO CHOPSIMYyBaHHS LI METOJ HEPIIKO 3aCTOCOBYETHCSA 3BY>KEHO:
MOPIBHSUIbHUN  aHami3  (aKTHYHO 3BOJAUTHCS  JO  3ICTABIEHHS  IOJOKEHb
KpuminanbHoro kogekcy YKpaiHM 3 HOpMaMH KPHUMIHAJIBHOTO 3aKOHOJABCTBA
OKpPEMUX €BPOIEUCHKUX JIepxkaB a00 3 MpUIKMCaMU aKTiB €BponeichKoro npana. Takuii
HOPMATHBHUN BUMIp HEOOXITHUHN, OAHAK MOro aOCOMIOTHU3AIliS CTBOPIOE PHU3UK
MiJIMIHA ~ TIOBHOI[IHHOTO  TOPIBHSUIBHO-MIPABOBOTO  JOCIIPKEHHS  OMHUCOBUM
31CTaBJICHHSIM 3aKOHOJAaBYMX TEKCTIB.

[IpoGnema monsirae HEe y 3BEpPHEHHI M0 3apyODKHOTO 3aKOHO/IABCTBA, a B
CIIPUUHATTI 3I1CTaBJCHHS MPUIKCIB SK JOCTAaTHHOIO M 3aBEPIICHOr0 Pe3yJbTaTy

JOOCHDKEHHS. Y TakoMy pasl aHajli3 OOMEXYEThCS BUSBIEHHSM HAsSBHOCTI YU
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B1JICYTHOCTI TIEBHOI HOpMH, TTOA1I0HOCTI 200 BIIMIHHOCTI i1 pefaxiiii, iHOJ1 — CaHKIIH
9y TEPMIHOJIOTIYHUX pimieHb. [le Mae iHdopMaliiiHy IIHHICTB, ajle HE 3aBXIH Ja€
HAJIEKHY OCHOBY JJIsi BHCHOBKIB IIOJI0 MOKJIMBOCTI M JOIIBHOCTI BpaxyBaHHS
BIJIMOBIAHOTO JOCBIY B YKPaiHChKOMY KPpHMiHAJIBHOMY TIPaBI.

KpuMiHaabpHO-IpaBoBa HOPMA HE iCHYE K 130J1b0BaHHI 3aKOHOaBUMIA TekcT. Ii
peaIbHUN 3MICT BHSIBISIETBCA Y B3a€MO3B’S3KY IIOHAMMEHINE TPbOX CKIIATHUKIB:
HOPMATUBHOTO  (POPMYJIIOBaHHS, JOKTPUHAIBHOTO PO3YMIHHS Ta TMPAKTUKU
3acTOCyBaHHA. ToMy 30BHIIIHS MOAIOHICTH MMOJIOKEHb 3aKOHOJABCTBA PI3HUX JIEPKaB
HE CBIIUHUTH MPO TOTOXKHICTh 3aKJIQJICHUX y HHUX pilmieHb. biauspki 3a ¢opmoro
KOHCTPYKIIIi MOXYTh CIUPATHCS Ha Pi3HE PO3yMiHHS BUHH, Cy0’€KTa KPUMIHAIBHOTO
MIPaBONOPYIICHHS, MIACTaB BIAMOBIIAIBHOCTI YU MEX CYIIBCHKOTO TIyMay€HHs, a
B1JIMiHHI MPUITUCH — BUKOHYBATH MOAIOHY PETYJISTUBHY (PYHKIIIIO.

I[le 0co0MMBO BaXIMBO TOAI, KOJH TOPIBHSUIBHO-TIPABOBUNM  METOJ
BUKOPUCTOBYETHCS I OOIPYHTYBaHHS HANpsSMIB €BPOIHTErPALIiHOTO PO3BUTKY
KpUMIHAIBHOTO IpaBa YKpaiHu. [locnigHuibke 3aBJaHHS HE MOKE€ OOMEXyBaTHUCA
BIJIOBIJITIO HA MUTAHHA, SIK C()OPMYIbOBAHO HOPMY B 3aKOHO/IaBCTBI IIEBHOI J€pKaBU
abo B aKTax eBpomneicbkoro mpasa. He MeHI cyTTeBO 3’sCyBaTH ii JOKTPUHAJIbHE
MIAIPYHTA, OCOOJMBOCTI TJIyMauy€HHs, MPaKTUKy 3aCTOCYBaHHsS, MpoOIeMH
(YHKIIOHYBaHHA Ta 3aJIEKHICTh B1Jl HAllIOHAJIBHOTO MPAaBOBOIO KOHTEKCTY.

[rHOpyBaHHS 1UX acmeKkTiB (OpMye CIPOIICHE YSBICHHS MPO €BPONEHCHKHIA
JOCBIJT K TIPO CYKYMHICTh TOTOBUX 3aKOHOJIABUMX 3pa3KiB, MPUIAATHUX IS
oesnocepenuboro nepeneceHHs 10 KK Ykpainu. Ognak 301MKeHHS HAIlIOHAJIBHOTO ¢
€BPONEHCHKOTO KPUMIHAJIBHOTO MpaBa HE 3BOAMUTHCA JO peLenuii HOPMaTHUBHHUX
dbopmyn. BoHo nepenbayae po3yMiHHSI BHYTPIIIHBOI JIOTIKK BiJMOBIIHUX PIIICHB,
YMOB iX BUHUKHEHHS, JOKTPUHAIBLHOTO OOTPYHTYBAHHS Ta MPAKTUYHOI peaizaiiii.
JIume 3a 1i€i yMOBM TOpPIBHSUIBHO-TIPABOBUM METOJ BHUKOHY€E aHANITHYHY W
MIPOTHOCTUYHY, a HE IEKOPATUBHY (PYHKIIIIO.

3 orisay Ha 1€ MOPIBHSUIBHO-TIPABOBUM METOJA y KPUMIHAIBHO-TIPABOBUX

JOCIIKEHHSX ~ €BPOIHTETpAIlifHOrO  CHOpsIMyBaHHS  JIOLIBHO  peaji30ByBaTU
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IIOHaWMEHIIIEe Ha TPHOX B3a€EMOIOB’ I3aHUX PIBHIX: HOPMATUBHOMY, IOKTPUHAIBHOMY
Ta MPaBO3aCTOCOBHOMY.

HopmaTuBHUii piBeHb € BUX1THOIO OCHOBOIO aHAIi3y. BiH OXOIUIIOE 3iCTaBICHHS
MOJIO)KEHb KPUMIHAJIBHOTO 3aKOHOJIABCTBa YKpaiHM 3 HopMamu npaBa €C,
MDKHapOJHO-TIPABOBUMHU  Ta  €BPONEUCHKUMH  CTaHJIAapTaMH, a TaKoX 13
3aKOHO/JABUMMH PIIMICHHSIMH OKpeMHuX jaepxkaB €Bponu. Came TyT BUSBISIOTHCA
HasBHICTh 200 BIJCYTHICTh NMEBHUX KPUMIHAJIbHO-TIPABOBHX 3a00pPOH, OCOOJHUBOCTI
KOHCTPYIOBaHHS CKJIQJiB KPUMIHAJIBHUX MPaBOMOPYIICHb, BU3HAYEHHS MpEAMETa
nocsiraHHsA, cy0’ekta, GopM BuHHU, KBaldi(iKyrouMX O3HAK 1 CaHKIIM. be3 Takoro
31CTaBJICHHS HEMOKIIMBO OKPECIUTH (DOpMaIbHI TOUKU 30JMAKEHHS a00 PO301>KHOCTI.

BogHouyac HOpMaTHBHUN pIBEHb HE BHYEPIYE 3MICTY MOPIBHSIBHOTO
nociikeHHs. Bin BimoOpakae Hacammiepe1 30BHIMIHIO (JOPMY peryJIIOBaHHs, ajie He
3aBXIM JO3BOJISIE 3PO3YMITH HOTO BHYTPIIIHIO JIOTIKY. ToMmy HEOOX1gHUM €
JOKTPUHAJIIBHUIA aHall3, AK€ KPUMIHAJIBHO-NIPABOBI NPHUIHUCH (POPMYIOTHCH,
OCMUCIIIOIOTBCS 1 3aCTOCOBYIOTHCSI B MEKax IE€BHOI CHUCTEMHU HAyKOBHUX YSIBIICHb.
[TopiBHSIHHSA AOKTPUHAIBHUX MIAXOJIB Ja€ 3MOTY BCTAHOBHUTH 1Ji€i, IO JIEKATh B
OCHOBI 3aKOHOJaBYOT0 PIIIEHHS, KpUTEP1i KpUMIHAJI3AIli1, pO3yMiHHS HEOE€3MEYHOCTI
JISTHHA Ta MEX1 BIIMEXKYBaHHS KPUMIHAIBHOTO MPABOMOPYILIEHHS B1JT IHIIMX JIETIKTIB.

JIOKTpUHAJILHUIM BUMIP OCOOJIMBO BAXKJIMBUHM, KOJIM 30BHI MOJ10HI 3aKOHO/IaBUl
KOHCTPYKIIi B PpI3HUX TMPAaBOBUX CHCTEMaxX MaloTh HEOJHAKOBE 3MICTOBE
HAaBAHTAXKEHHA. be3 3BEepHEHHs [0 HAyKOBUX HIAXOAIB 1HO3EMHE KPUMIHAIBHO-
MpaBOBE PIIICHHS MOXE OyTH MOMIJIKOBO CIPUHHATE SK (PYHKI[IOHAIBHHUI aHAJIOT
HaIllOHAJIBHOI HOPMH, X04a (DAKTUYHO BOHO CIHUPAETHCS HA 1HIINY CUCTEMY TOHSTH,
IHIIl TPUHUMINA OLIHKKA a00 1HIIE PO3YyMIHHS MEX JOMYCTUMOIO JAEp>KaBHOIO
BTpPYYaHHS.

TperiMm HEOOXITHMM pIBHEM € MPABO3aCTOCOBHUM aHami3, M0 Nependavae
BHBUEHHS Cy/I0BOT IPAKTHKH, K2 PO3KPUBAE pealibHe (QYHKIIOHYBaHHS KPUMiHAIBHO-
paBOBUX HOPM. [[71s1 éBpoIHTETpaIlIfHUX TOCTIIKEHb 0COOJIMBOTO 3HAYCHHS HabyBae
npakTHKa €BPOMEHCHKOTO CyAy 3 MpaB JIOAWMHH, a 3aJIEKHO BiJ MpeaMeTa — TaKOoX

Cyny €C Ta HamioHadbHUX CYIIB JIepKaB, JOCBII SAKUX PO3IISIIAETHCS SIK
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peneBaHTHUM Ui Ykpainu. [IpaBo3acTocyBaHHS J03BOJISIE 3’ ACYBaTH, SIK 3aKOHOAaBYa
MOJIelb MpAIlO€ B pPEAJIbHUX IOPUIMYHUX YMOBAaX, SKI TIyMadyHl MiAXOJIU
BUPOOJIIOTHCS CyIaMH Ta SIK1 TPOOIeMH BUHUKAIOTH ITi/T Yac peanizaiii BimoBiTHIX
3a00pOH.

[ToBHOTa Takoro aHamizy 3ajJeKUTh BIJ XapakTepy ¥ macmTaly KOHKPETHOTO
JAOCTKEHHS. Y clieliadbHIX MOHOTPa(pIYHUX MPaIsiX MOPIBHIIBHO-IIPABOBUI METOA
MO’K€ CTAaHOBUTHU OCHOBY BChOTO HAyKOBOIO 3alyMy. Y IucepTauiiiHuX poboTax, Je
NOPIBHSUIPHUN ~ MaTepialn 3a3BUYail  30CEpEKEHO B OKPEeMOMY  MIAPO3Iiii,
3alpONOHOBAHMM MIAXIJ MOXE peasli30BYBAaTUCS MPOMOPIINHO: HE SK BHYEPIIHE
JOCTIIKEHHSI 3aKOHOJIaBCTBA, JOKTPUHU M MpPaKTUKU KUIBKOX JEp’KaB, a sK iX
LIJIECOPSIMOBAHE 3aJyYEHHSI HACTLIbKH, HACKIJIBKU L€ TOTPIOHO /1711 OOIPYHTYBAHHS
aBTOPCHKHUX BUCHOBKIB.

CynoBa mpakTuKa BUKOHYE B MOPIBHSUIBHO-IIPABOBOMY JOCIIIKEHH] MOABIAHY
¢yHkuito. BoHa, mno-mepie, KOHKPETH3y€ HOPMATHBHHMM 3MICT KPUMIHAJIBHO-
IPABOBUX IIOJIOKEHb, JEMOHCTPYIOUHM, SIK 3arajbHa 3aKoHoJaBua (opmyia
HAIllOBHIOETHCSI peajbHUM MpaBoBUM 3MicToM. llo-mpyre, 103BoJisie MEpeBIpUTH
NPaKTUYHY MPUIATHICTh MOJENEH, 110 MPOMOHYIOThCS JJI BpaxyBaHHs I 4ac
YAOCKOHAJIEHHS HAllIOHAJIbHOTO KPUMIHAJILHOTO MpaBa, aJkKe pilIeHHs, IpuBadiiiBe
Ha PIBHI TEKCTY 3aKOHY a00 JOKTPUHAIBHOI KOHIIEMIIil, Y MPaB03aCTOCYBaHHI MOXKeE
BUSIBUTH ICTOTHI TPYIHOII YM HeOaxaH1 HACIIIKH.

OTxe, TOBHOLIHHE BHUKOPUCTAHHS TMOPIBHAJIBHO-NIPABOBOTO METOAY B
JOCIIKEHHSIX €BPOIHTETPAIIHHOTO CIPSIMYBAHHS Ma€ IPYHTYBATHCS HA TO€IHAHHI
TPHOX TUIONIMH: 3aKOHOJABUOi MOJENI, 1i JOKTPHUHAIBLHOIO 3MICTy Ta NPaKTHKH
peanizauii. JIuie 3a Takoro miaxoay MO>KHa OOTPYHTOBAHO OIL[IHIOBATH, YA CTAHOBHUTH
MEBHUM €BPOMEHCHKUI TIPaBOBUIM JOCBI HAJNCKHUN OPIEHTUP MJIS PO3BUTKY
KPUMIHAJIBHOTO MpaBa YKpaiHu 1 B AKUM croci® BiH Mae OyTH BpaxOBaHMM.

JIist XapakTepUCTUKU BIANOBIAHOTO HAIMpPsIMy PO3BUTKY KPUMIHAJIBLHOTO MpaBa
VYKpaiou HOHATTS «30IMKSHHS» BUIA€THCS TOUHIIINM, HIJK «TapMOHi3aiisy. OcTaHHe
€ JOMYCTUMUM SIK TEXHIKO-IOPDUAMYHMUA TEpMIH y MEBHUX KOHTeKcTax mnpaBa €C,

OJIHAK y IIMPIIOMY KPUMIHAJILHO-TIPABOBOMY BHUMIpPiI MOKE€ CTBOPIOBATH BpPa)KEHHS
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HAJIMIPHOI €HOCTI TPABOBUX CHCTEM, IO HE BIJNOBiAa€ HI PI3HOMAHITHOCTI
€BPOINEUCHKUX TPABOBUX TPAJUIINA, HI XapakTepy CaMoOro €BpPOIHTErpaliiHOro
nporecy. ToMy MOpIBHSHHS HE MOBHHHO NEPETBOPIOBATHCS Ha MOLIYK TOTOBOI
1HO3eMHOT HOPMH JIJISI MEXaHIYHOTO BIITBOPEHHS Y BITYM3HSIHOMY 3aKOHOIaBCTBI.

301KeHHsT KpUMIHAIBHOTO TIpaBa YKpaiHU 3 €BPONEHCHKUM MPABOBUM IMOJIEM
BiJI0YBA€THCS 32 HASIBHOCTI ICTOTHUX BIMIHHOCTEH Y MPABOBUX TPATUIISAX, CTPYKTYp1
KPUMIHAJILHOTO 3aKOHOJIaBCTBA, MOHATIHHOMY amapati, poJii CyJOBOi MPAKTUKUA Ta
CHIBBITHOIIEHHI 3aKOHOJABYOTO0 U JOKTPUHAJIBHOTO TIyMaueHHS. ToMy HaBiTh
KOHCTPYKIIii, IKI HA HOPMaTUBHOMY PiBHI BUIAIOTHCS IPUAATHUMH JIJISI 3aI103UYCHHS,
MOTPEOYIOTh TEPEeBIPKM HAa CHUCTEMHY CYMICHICTh 13 3araJlbHUMHU ITOJOKCHHSIMHU
YKpPaiHCBKOrO  KPUMIHAJIBHOIO  MpaBa,  HALIOHAIbHOK  JOKTPUHOK  Ta
MPaBO3aCTOCYBAHHSIM.

VY 11bOMy CeHCI HOPIBHSILHO-TIPABOBUM METOJ] Ma€ JI0NIOMAarati BCTAHOBUTH, YU
CIIpaBJll NIEBHE 3aKOHOJABYE pIIICHHS, BUPOOJICHE B €BPONEHCHKOMY IMPABOBOMY
CEpEeNIOBHUIII, 3/JaTHE BJOCKOHAIUTH KpPUMIHAJIbHE NIPaBO YKpaiHu; 4u He Oyje Horo
3aMmo3u4eHHs ()parMEHTAPHUM; YA HE TOPYIIUTh BOHO BHYTPIIIHIO JIOTIKY YHHHOTO
pEryJIIOBaHHS; UM HE CTBOPUTH KOJI31H a00 HEBUIPABIAHOTO AYOIIOBAHHS HOPM.
3MICTOBHE 30JIMDKEHHSI MOTPEOye HE KUIbKICHOTO HAKOMUYEHHSI «EBPOMEUCHKUX)
(bopMyItOBaHb, @ METOI0JIOTIYHO OOIPYHTOBAHOTO J00OPY PIlIEHb, SIKI MOXKYTh OyTH
iHTerpoBaHi 0e3 BTpaTH CHUCTEMHOCTI ¥  (YHKIIOHAJbHOI  BHU3HAYEHOCTI
KPUMIHAJIBHOTO MpaBa.

€BpoiHTerpailiifie CrIpsMyBaHHS KPUMIHAJIBHO-TIPABOBOTO JOCTIDKCHHS Mae
MOCWJIIOBAaTH BHUMOTH JIO SIKOCTI TMOPIBHSUIBHOTO aHamizy. YuM MpakTUYHO
3HAYYIIIIIUM € BHCHOBOK aBTOpa IIOAO HEOOXIJHOCTI BpaxXyBaHHS TIEBHOIO
€BPOIEUCHKOTO MIIXOMY, TUM YITKIIIIE CJIiJT OOTPYHTYBATH, 1110 CaM€ MOPIBHIOETHCS, 32
AKUMU KpPUTEPISIMU, Ha SIKUX PIBHAX 1 3 SKOIO MeTOr. [Hakile mnocuiiaHHS Ha
€BPOICUCHKUN  JIOCBIJT PHU3UKYE BTPATUTH KOHCTPYKTHBHE 3HAUCHHS IS
MIPOMOHOBAHUX 3MiH Y KPUMIHAIBHOMY 3aKOHOJIaBCTBI.

OT1xe, B yMOBaxX €BpOIHTErpallii MOPIBHAIBHO-TIPABOBUM METO] Y KPUMIHAIIbHO-

MPaBOBUX JOCHIHDKCHHSIX MAa€ BUKOPUCTOBYBATUCS SIK IHCTPYMEHT 3MICTOBHOTO,
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6araTopiBHEBOro il KPHUTUYHO OPIEHTOBAHOIO Mi3HAHHSA. MOro mpeaMeToM MOBHHHI
OyTH He JuIe 3aKOHOaBul (OpMyJIH, a ¥ TOKTPUHAIIBHI 3acajy Ta MPaBO3aCTOCOBHI
MEXaHI3MH, 1[0 BU3HAYAIOTh PEAIbHUN 3MICT BIANOBIIHUX KPUMIHAIBHO-TIPABOBUX
mozenel. CripaBKHS LIHHICTB I[bOTO METOJTY TIOJIATA€E HE B TOMY, 100 3’ACYyBaTH, «SIK
e mependadeHo B €BpoIii», a B TOMY, 11100 BCTAHOBUTH, YOMY BiJIOBIAHE PIIIEHHS
chopmyBasiocsi, SIK BOHO (DYHKIIIOHYE 1 9 MOXe OyTH OpTraHiuHO CIPUNHATE
YKpaiHCHhKOIO KPUMIHAJIBLHO-TIPABOBOIO cucTeMoro. Came mepexiJ BiJi MOPIBHSAHHS
TEKCTIB JI0 IOPIBHAHHSA MPABOBUX MOJIeNIel € He0OX1THOI0 METOI0JIOTTYHOI YMOBOIO

€BPOIEUCHKOTO PO3BUTKY KPUMIHAIBLHOTO MpaBa YKpaiHu.
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Muxaiiaiuenko T. O.,

cTapilia HayKoBa CITiBPOOITHHIIS

KaHIUJAT IOPUANIHAX HAYK, JOIEHTKA

(Hayxoso-0ocnionozo incmumymy ueuents npooiem 3104UHHOCHII

imeni akao. B. B. Cmawuca HAIIpH Ykpainu)

KPUMIHAJIBHO-ITPABOBA OXOPOHA OBIT'Y MEIMMHUX BUPOBIB B
YKPATHI B CBITJII EBPOIHTEI' PALIIIHTHUX ITPOIIECIB

Cepen dyHmaMeHTAILHUX TIPAB JIIOJAWHY MpaBa HA KUTTS Ta 3/I0pOB’S 3aiiMaloTh
gy He KirouoBe Micuie. Koneruryis Ykpainu sik OCHOBHUIM 3aKOH JIEp:KaBU TaKOX
rapaHTye KOXXKHOMY TPOMAISTHUHY Y KpaiHu MTPpaBo Ha KUTTS, 3JI0POB’ s, Y€CTh, T1THICTh
Ta 1. [Ipy oMy ciii BUXOAUTH 3 TOTO, 10 YKpaiHa HE JIMIe aKTUBHO HaOJIMKae
BJIaCHE 3aKOHOJIaBCTBO J0 CTaHAapTiB €C, OTpUMAaBIIHU CTATYC JAepKaBU-KaHAUIaTa HA
BcTyn a0 €C, a i BeJie MOBHOMACIITaOH1 aKTUBHI OOMOBI [Iii y 3B SI3KYy 3 pOCIMCHKOIO
arpeciero. A omke, MeIMYHA TIPOAYKIIis, KA OXOIUTIOE JIIKAPChKi 3aCO0M Ta MEIMYHI
BUpOOH, O€3MOCEpEeIHO CTa€ IMIOB’S3aHOI0 13 3aXHUCTOM OJKUTTS JIIOJUHH,
MIATPUMAHHAM i1 370pOB’S Ta HAJICKHUM (DYHKI[IOHYBAaHHSIM CHUCTEMH OXOPOHU
3M0pOB’sl 3arajoM. Y 3B’A3Ky 3 UMM OCOOJIMBOTO 3HAauY€HHs HaOyBa€ MUTaHHS
3a0€3MeUYCHHS] HAJIC)KHOTO (PYHKIIIOHYBAaHHS CHUCTEMH TIPABOBOTO PETYJIOBAHHS Ta
KPUMIHAJIBHO-TIPABOBOI OXOPOHU OOITY MEIUYHOI MPOIYKIlli, 30KpeMa i MEeIuYHUX
BUpoOiB. Came 3a0e3neyeHHs SKICHOK Ta €(PEKTHUBHOIO MEIUYHOI MPOAYKIIIEIO
MEPETBOPIOETHCS B MUTAHHS 3a0€3MeUeHHs Jep>KaBoro (yHIaMEHTAIbHHUX IpPaB Ha
KUTTS Ta 3710pOB 1.

[IpoGiiema He3aKOHHOTO 00Ty MEIUYHUX BUPOOIB 3a OCTAHHE ACCATUIITTA
HaOyBae nenaini Oumpmioro macmraly. | odiKyBaTH MIBHAKOTO PO3B’SI3aHHS IIi€i
npoOJieMH Hapa3i HE TOBOAUTHCS.

Bapro mHarojocutu, 1m0 mnpodiieMa CTOCYe€TbCS MHUTaHHS OOpoTHOM 13
danbcudikoBaHUMU Ta KOHTpAPaAKTHUMH MEIUYHUMH BUPOOaMHu. 3 OJTHOTO OOKY, 115
npoOjemMa 3yMOBJIEHA NEPIOJUYHUM AePIUUTOM MeIuyHuX BHUpoOiB. Tak, BapTo

3rajaTd Tepioj MaHaAeMii KOPOHABIPYCHOI 1H(EKINii, KOJM MacoBO MIAPOOIISIIHCS
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AHTUCENTUKHU, 1[0 YacOM MPU3BOAWIO JO0 TSKKUX HACIIAKIB, Ta TMEpIIl POKU
MOBHOMACIITAOHOTO BTOPTHEHHS, KOJU /10 YKpaiHM MAacoBO 3aBO3WJIMCS 1HO3EMHI
MeIU9HI BUPOOH, a 3 1HIIOT0, — HEMOBHOO iMIuIeMeHTarliero Konsenrii Pagun €Bponu
PO MiIPOOJICHHS MEIUIHOT MPOYKIIIT Ta MOA10H1 3JI0YMHH, 1110 3arPOKYHOTh OXOPOHI
3nopoB’s (mam — KouBenmii Memikpaiim). | po3mounHaTH, SK BUAAETHCS, CIII 13
MiHIMI3alil 3arpo3 BHUTOTOBJEHHS, TMNPUAOAHHS, TEPEBE3CHHSA, NEPECUIIaHHS,
30epiranHs 3 METOI0 30y Ty a00 30yTy (pasibcuikoBaHOT METUYHOT MPOYKIIIi, & TAKOXK
npoTuAii 00iry KoHTpadakTHOI Ta KOHTpaOaHIHOI MEAMYHOI MPOAYKIUi. AHami3
nosioxkeHb yuHHOTO KK VKpainu cBiguuTh, 110 TOHUHI 3HAYHA YACTHHA MOJIOKEHb
Kounsenrii MezikpaiiMm a0o B3arajii He IMIUIEMEHTOBaHAa, ad0 IMIJIEMEHTOBaHA HE B
MOBHOMY 00cs3i. SIkpa3 OCTaHHE 3aCTEpPEkKEHHS MOBHOMIPHO OXOILIIOE MPOOIEMy
KPUMIHAJILHO-TIPABOBO1 OXOPOHH 00Ty METUYHUX BUPOOIB B YKpaiHi.

BupimienHsa BkazaHoi nmpoOiemMu Mae OyTH KOMIUIEKCHUM. | moumHatu ciin 13
BJIOCKOHAJIEHHS PETYJISTOPHOTO 3aKOHOJABCTBA B YACTHHI PEryJIOBaHHS OOIry
OKpEeMHX BHUJIB MEIMYHOI MPOAYKIIii. AJKe TOHUHI TaK 1 HE MpUHATHI 3aKkoH «IIpo
MenuuHi BupoOm». Xoua me 21.12.2018 Oyno Bumano Hakaz MO3 «IIpo
3aTBepKeHHs ckiany Ta [lonoxkenns npo Pobouy rpymny 3 nmutanb po3poOsieHHs Ta
YAOCKOHAJIEHHS HOPMATHBHO-TIPABOBHUX aKTIB y cdepi o0Iry MeIUYHUX BHUPOOIB»
No 2384, ane Bce 3ynuHMIIOCS Ha eTarl 3akoHONpoeKkTy Ne 7585 Bin 25.07.2022, skuii
TakK 1 He OyB po3riissHyTUH napiamenToM. Hapasi Ha miacrasi 3akony Ykpaini «IIpo
TEXHIYHI perjaMeHTH Ta OUIHKY BIAMOBIAHOCTI» B YKpaiHl 3alpOBaHKEHO TEXHIYHE
peryiaoBaHHsS B cdepi MeOUYHMX BUPOOIB MHUISIXOM NPUAHATTS TEXHIYHUX
perIaMeHTIB 1010 MEIUYHUX BUPOOIB, MEIMYHUX BUPOOIB ISl JIarHOCTHKH 1n Vitro,
AKTUBHUX MEIUYHUX BHUPOOIB, SKI IMIUIAHTYIOTh, 3aTBEP/PKCHUX TOCTAaHOBAMU
Kab6inety MinictpiB Ykpainu Big 02.10.2013 Ne 753, 754, 755, siki Oynu cBOro 4acy
po3pobiieHi Ha ocHOBI 1) nupekTuBu Paau Big 14.06.1993 Ne 93/42/€EC npo meanyHi
BHUpoOH, 2) nupextuBu Paau Big 20.06.1990 Ne 90/385/€EC nipo HaOIMKEHHSI 3aKOHIB
JIep>KaB-uJIeHIB MPO aKTHUBHI MEIWYHI BUPOOHW i iMrutanTtamii, ta 3) [upextuBu
98/79/€C €sponeiickkoro Ilapmamenty Ta Pamu Bim 27.10.1998 mpo menunuHi

J1arHOCTUYHI BUpOOH in vitro. Pa3zom 3 TuM, 3a3HadueH1 JUPEKTHBHU B)KE HEOHOPA30BO
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3MIHIOBAJIMCA 1 Hapasi € HeYnHHUMH. 1X 3aminun: 1) Pernament (€C) Ne 1882/2003
E€ponericekoro [lapmamenty Ta Panu Bin 29 Bepecust 2003 poky mpo aganTariito a0
Pimenns Pagu 1999/468/€C monoxeHs 010 KOMITETIB, sKi goromMararoTs Komicii y
3M1MCHEHH] ii BMKOHABUMX IMOBHOBA)KEHb, BUKJIAJEHUX B aKTax, IO MiJIAral0Th
mporenypi, 3azHadeHii y crarri 251 JoroBopy mpo €C; 2) Permament (€C) Ne
596/2009 €sporneticekoro Ilapnamenty Tta Pamu Bim 18 wepBHa 2009 poxy mpo
aJlanTallil0 HU3KK akKTiB, IO MiJUIATaloTh MpOLeaypi, 3a3HaueHi y crtarti 251
Horosopy, no Pimenns Pagu 1999/468/€C cTOCOBHO pETyisTOPHOI MPOIEIYypH 3
KOHTpOJIEM — AJamnTaiis 10 PEeryJsTOpHOI Mpolenaypu 3 KoHTposieM — Yactuna
yeTBepTa; 3) Permament (€C) 2017/746 €pponeiickkoro [Tapnamenty Ta Paau Big 5
kBiTHS 2017 poKy npo Meau4Hi BUpOOH NIl JIATHOCTHUKH 1N Vitro Ta Mpo CKacyBaHHS
HNupexktuBu  98/79/€C  ta Pimenns Kowmicii 2010/227/€C; 4) Permament
E€sporneiickkoro [Mapnamenty ta Pagu (€C) 2017/745 Bin 5 xBiTHs 2017 poky mpo
MeJIU4YHI BUPOOH, 110 BHOCUTH 3MiHu 10 JupexktuBu 2001/83/€C, Pernamenty (€C)
No 178/2002 Ta Permamenty (€C) Ne 1223/2009 Tta ckacoBye [dupextuBu Pamu
90/385/€EC Ta 93/42/€EC; 5) Pernament €Bpomneiicskoro [lapnamenty ta Panu (€C)
2020/561 Bix 23 kBiTHs 2020 poky npo BHeceHHs 3MiH 10 Pernamenty (€C) 2017/745
PO MEANYHI BUPOOHU 1100 J1aT 3aCTOCYBAHHS JICIKUX HOTO MOJIOXKEHb; 0) JlupexkTuna
Pamu 93/68/€EC Big 22 nunHs 1993 poky npo BHeceHHA 3MiH A0 [lupekTus
87/404/€EC (mpocti mocyauHu mia Tuckom), 88/378/€EC (Oe3meka irpaiiok),
89/106/€EC (byniBenbHi Bupodu), 89/336/€EC (enexkTpomarHiTHa CYMICHICTh),
89/392/€EC  (mammuu), 89/686/€CEC (3acobu IHIMBIAYyadbHOTO  3aXHCTY),
90/384/€EC (neaBromatuyni Barosi npuiagun), 90/385/€EC (akTuBHI iMILUIaHTOBaH1
MenuuHi mnpuctpoi), 90/396/€EC (mpwnaau, 10 MNpalioTh Ha Ta30MoAI0HOMY
nanusl), 91/263/€EC (TenexomyHikaliiiHe TepMmiHaiabHe oOnamHanHs), 92/42/€EC
(HOB1 BOJIOTPIMHI KOTJIH, 110 MPAaLIOIOTh HA PiAKOMY a00 ra3onoaiOHOMYy MajuBi) Ta
73/23/€EC (enekTpuyHe 00JIaJHAHHS, MPU3HAYEHE [IJI1 BUKOPUCTAHHS B IEBHHUX
Mekax Hanpyru) [1].

e onmHi€ero MpoOIeMOro, Ky JIHIIE HEMIOAABHO PO3B’SI3aIM, CTAJ0 OHOBIICHHS

MOJIOKEHB MPO TAaKU MEIUYHHI BHUPIO SIK KPOBOCIIMHHI TypHiKeTH. He3Baxarouu Ha
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Te, mo BiiHa B Ykpaini nmovanacs e 20.02.2014, nmutaHHs Npo TYPHIKETH 0
OBHOMACIITA0HOTO BTOPTHEHHSI B3araji He MiJIHIMaJIOCs Ha MUPOKUi 3arai. Bee e
BUpINIyBajocsi B T.3B. «B py4HoMy pexkumi». Ha mouatky ATO 3amicTh cyyacHHX
TYPHIKETIB BUKOPUCTOBYBAJIUCA HEC(PEKTHBHI T'yMOBI JUKTYTH, a camMl KPOBOCITHHHI
JDKTYTH CTaJId TOCTPOIO TMOTPeOOr0, $KY 3aKpUBajdd TMEPEBAXHO BOJOHTEPH.
BononTepu mMacoBo 3aKymnmoByBajdM OpPHUTIHAIbHI aMEPUKAHCHKI TYPHIKETH, TakKi 5K
CAT (xoua BonHM i1 He Oynu cepTudikoBani B Ykpaini). Jlume y 2016 p., To6TO KOJIK
BXKE€ 2 pOKHM WIUIM aKkTUBHI 00#oBi 1ii Ha JloHOaci, KpPOBOCIUHHI TYpHIKETH CTaJd
00O0B'SI3KOBUM KOMIIOHEHTOM BiiChKOBUX anTedyok 30poiiHux Cun Ykpainu. Came B
el mepiof po3MoyaIucs MaciiTaOHI 3aKymiBii, a BITYM3HSIHI PO3pOOKH, 30Kpema
SICH-Tourniquet, mpoiinm ceptudikaiiiro Ta oQiiiHO MU HA MOCTaYaHHS 10
MinictepcTBa 000poHU [2]. AJie HaBITh MOsIBa YKPAaiHCHKUX BUPOOHUKIB HE 3HAJIA 1€
MUTAHH 3 TIOBICTKH JHS, aJKE 3 MOYaTKOM MOBHOMACIITAOHOTO BTOPTHEHHS MOTpeda
y SIKICHUX MEIUYHMX BHUpOOax BHUpoOcia OaraTokKpaTHO 1 mpobOsiema 3HOBY HaOysa
rOCTPOrO XapakTepy. 3HOBY BOJIOHTEPH IIOYAJM MAacoOBO 3aBO3UTU B YKpaiHy
HacaMIlepe]] aMepUKaHChKI Ta 13paifibCcbKli KPOBOCIMHHI TYPHIKETH Ta OaHmax1. Aje i
BUITAJIKIB BBE3CHHS HESIKICHUX TYPHIKETIB, Ha Kalib, Oyso Oarato. [Touamocs macose
BUPOOHMIITBO TYPHIKETIB YKPAiHCBKUMHU KOMMaHisIMU. SK Biamidaid B MeJia, Mij
TUCKOM CYyCHIUIbCTBAa JIep)KaBa TIOYala 3aMOBIATH TYPHIKETH B YKPaiHCBKUX
MIIIPUEMCTB, MPOTE TEPIN BEIUKI KOHTPAKTU CYNPOBOKYBAIHUCS CKaHAAIAMH —
JesKl 3aKyIUIEH! JAEep>KaBOl 3pa3Ku HE BUTPUMYBAJIM HABAHTAKECHHSI, pBAIUCA abo
TpaBMyBaJli TKaHWHU, Yepe3 IO iX BU3HABAIM HEOE3NMEYHUMH IS KUTTA [3]. Ase
npoOsema Oyja He JUIIE B TOMY, 110 TYPHIKETH OyJIM HESKICHUMHU, a H Yy TOMY, 110
JEp’)KaBHUX CTAaHJAPTIB HA KPOBOCHHMHHI TYpHIKETH HpocTo He Oyno! Ile muraHHs
HaMU MigHIManocs Ha nodatky 2025 p., BiAMIYaiouu, 1110 MPaBOOXOPOHHI Ta CYJIOBI
OpraHd TMPOCTO ITHOpPYBajgud NpoOieMy 1 B KpaloMy BUIAAKYy MOPYUIyBaJId

KpUMiHaJIbHI npoBakeHHs 3a ctartaMu 190 1 191 KK Ykpainu, 3a0yBatroun xouda 6
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npo ct. 227 KK Vkpainn?. I nume 04.10.2025 6yno npuiiaaro zakas MO3 (To6to
HaANpUKiHIL 12-r0 poKy BiiiHU Ta 4-T0 pOoKy noBHOMaciTabHoro BToprueHHs!) Ne 663
«IIpo 3aTtBepmxeHHs MiHIMAIbHUX BUMOT JO 3ac00iB AJi1 3YNMUHKA KpPOBOTEUl
MEXaHIYHUX BOPOTKOBOTO THUIMY (TYPHIKETIB), SIKl 3aCTOCOBYIOTHCS CHJIaMH O€3MEKH 1
cHJIaMyd OOOpPOHH IS HAJaHHS TAKTUYHOI JOTOCIITATbHOIT JOIOMOTH T1]] YacC BEICHHS
BOEHHHX (OOHOBHX) Aiil Ta MATOTOBKU CUJI OE3MEKHU 1 CUJT OOOPOHH /10 3aCTOCYBAHHS
3a MPU3HAYCHHIM).

AJie X 10 KpUMIHAIBHOTO 3aKOHY TaK 1 He 0yJI0 TOHMHI BHECEHO JKOJHUX 3MiH Y
1l 9acTuH1. 30KpeMa, BapToO HaroJocutH, 1o B KonBeHiii Meaikpaiim HaeTbes mpo
MeIu4Hy npoaykiito. ToOTo Tpo HEOOXiIHICTh BIAMOBIAAIBHOCTI SK 32
(danbscudikamio Ta 00ir GpanbcupiKoBaHUX JIKAPCHKUX 3aco01B (110 BiAMOBIIA€ X04a
0 yacTkoBO 3MicTy nojoxenb cT. 321-1 KK Vkpainu), tak 1 nmpo ¢danscudikaiiito ta
o0ir QanbcupikoBaHUX MEIUYHUX BHUPOOIB. Aje sKpa3 y Wi YaCTHHA MAaEMO
a0coJIIoTHY mporajauny. Takox BHeCTH BiAMOBIIHI 3MiHi 1 10 cT. 305 KK.

OTxe, TPUMHSBIIM 3aKOH NP0 MEAUYHI BUPOOM Ta 3aMIHUBIIU TOHATTS
«panbcu@pikoBaHi JIKapCchKi 3aco0mM» Ha «(parbcu(PiKOBaHy MEIUYHY MPOIYKIIIO» Y
cratTsix 305 ta 321-1 KK Ykpainu 103BOIUTh HAOJIU3UTH YKPaiHChKE 3aKOHOIABCTBO
B YAaCTHHI KPUMIHAJIbHO-IIPABOBOI OXOPOHU MEIUYHUX BHUPOOIB 10 €BPOINEUCHKUX
CTaHAApTIB.
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IMapacrok M.B.
MOMIYHHK aJBOKAaTa

(40 AIIPIOPI I'PVII)

MNOPYUIEHHS ITPABA HA 3AXUCT: KK YKPATHU VS TIPOEKT KK
YKPATHM 111OJIO ®OPMYJIIOBAHHS OB’€EKTUBHOI CTOPOHU
CKIJIAAY KPUMIHAJIBHOTI'O ITPABOITIOPYHIEHHSA

KoncTutyuiiini rapanTtii mpaBa Ha 3aXHMCT BHU3HAYAIOTHCS HHU3KOIO TOJOXKEHB
Konctutymii Ykpainu, 30kpema: 1) mijgo3proBaHuid, OOBUHYBauYCHUNW YM MIJICYAHHUM
Ma€ MpaBo Ha 3axHUCT (4. 2 cT. 63); 2) KOKEH Mae MpaBo Ha MpodeciiHy MpaBHUYY
gomoMory. Y BHIagKax, TNepeadadyeHuX 3aKOHOM, IIf JOMOMOTa HaJdaeThbes
6e3orutatHo. KoxkeH € BUIBHMM y BHOOp1 3axucHUKAa CcBOiX mpaB (4. 1 cr. 59).
Bceranosnenns y KK Vkpainm y cr. 374 KpuMiHaNIbHOI BiANOBIAAJBHOCTI 32
MOPYILICHHS TpaBa Ha 3aXHUCT € BAXXJIUBUM 3aCO00M 3a0€3IeUeHHsS] KOHCTUTYIIIHUX
IpaB JIOJMHY 1 TPOMaJISTHUHA.

OOG’exTHBHA CTOpOHa € OOOB’SI3KOBUM €JIEMEHTOM OyIb SIKOTO CKJady
KPUMIHAJIBHOTO MPAaBOMOPYIICHHS, $Ka BU3HAYA€ThCS CYKYIHICTIO O3HAaK, IO
BKa3ylOTh Ha 30BHIIIHIA MPOSIB KPUMIHAIBHOrO MpaBonopyuieHHs. Yepes e, came
O3HAaKM 00’€KTHUBHOI CTOPOHM, Ha BIAMIHY BIJ O3HAaK IHIIMX EJIEMEHTIB CKJIaay
KPUMIHAJIBHOTO, 3aBX/IM YITKO BUIHUCaH1 y aucno3uii ctaTti OcobmmBoi yactuan KK
VYkpainu. 3aexHo BiJ KOHCTPYKLII 00’€KTHMBHOI CTOPOHM B Haylll KPUMIHAJIBHOIO
nmpaBa TPUWHATO BHUIUIATA KPUMIHAJIBHI TMPaBOMOPYIICHHS 3 (OpMalbHUM Ta 3
MaTtepiadbHUM CKIIAIIOM.

KpuminanpHO-TIpaBOBa HOpMa TMpO TOPYIICHHS TpaBa Ha 3aXHCT, fKa
nepenbauena cr. 374 KK VYkpainu, MICTUTH ABa CKJIaad, 30KpeMa, MPOCTUM
(ocHoBHuif) — 4. 1 c1. 374 KK VYkpainu, Ta kBasni(pikoBaHUA, SKUH TOPAJ 13 O3HAKAMU
OCHOBHOI'O MICTUTh OO0TsKyroui o3Haku — 4. 2 cT. 374 KK Vkpainu. Ilpocrtuii
(OCHOBHHIA) CKJIaJl 32 KOHCTPYKITIE€I0 O3HAK OO0’ €KTUBHOI CTOPOHU CIIiJT BIAHECTH JI0
rpynu ¢popManbHUX ckiaaiB. CKIaJHINIOW € KOHCTPYKIIS KBalTi(hiKOBAaHOTO CKIIALy,

OCKIJTbKM MOTO OUIBIN MpaBUILHUM Oyj€ Ha3BaTH 3MIMIAHUM 3 OTJISIAy Ha Te, IO
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3QJIEKHO B BHAY OOTSDKYHOYOi O3HAKM, CKJIaJd MOxke OyTH BIJIHECEHO [0
MatepianbHuX abo ¢opmanbHux. Tak, 70 nepiioi rpynu OyAe BXOJIWUTH MOPYLICHHS
IpaBa Ha 3aXHCT, sIKE MPU3BEIIO 10 3aCyKEHHSI HEBUHHOI Y BUNHEHHI KPUMIHAJIBHOTO
IIPaBOIMOPYIICHHS OCOOM, a TaKOX SKIIO TakKi caMi Jii CHPUYMHUIM 1HIN TSXKKI
Hacmiaku. [lopyiieHHs mpaBa Ha 3aXUCT BUMHEHE 3a MOMEPEAHBOI0 3MOBOIO TPYIIOI0
oci0 € 3 QopMalbHUM CKJIaA0M. AJie SIKIIO MPUITYCTHTH, IO B Pe3ybTaTi TaKOTro
JUSIHHS, HaNMpUKiIad, OyJIo CIPUYMHEHO 1HII TSXKKI HACHIIKH, TO TaKa KOHCTPYKIIIS
y>K€ BU3HauUa€ HOro sK 3 MaTepialbHUM CKIIAIOM.

VY npoexti Kpuminanbaoro xoaexc Ykpainu (mam — npoekt KK Vkpainu) e
Knura Bocbma «KpruMiHaiibHI IPaBOMOPYIIEHHS POTHU MPABOCY AJIs1», KA JITUTHCS Ha
Tpu po3aiu. Po3min 8.2 MICTUTH Tpyly KpUMIHAJIbHUX MPaBONOPYIIEHb MPOTH
CIPUSHHS MPABOCYII0, SIKUM y CT. 8.2.9 nependayae Bi/INMOBIIATbHICTD 32 MOPYILIEHHS
mpaBa Ha 3aXUCT. PO3pOOHMKM TMPOEKTY 3AIMMIMINCA NPUXHIBHUMHU 10 Ha3BU
KpUMIHAJIBHO-TIPABOBOi HOpMHU, sika nependadeHa ct. 374 unnnoro KK VYkpainu 1
BIJINOBIJIHO Y CT. 8.2.9 BoHa 30epexeHa.

VY cr. 8.2.9 npoekty KK VYkpaiHu MICTITbCS O3HAKHU MPOCTOrO (OCHOBHOTO)
CKJIaJly TIOPYIICHHS TpaBa Ha 3axucT. O3HaKH, SKI MABUILYIOTh TSKKICTh 3JI0UUHY
nependadeni y ct. 8.2.1 Ta 8.2.2. JIouiJIbHO BiI3HAYUTH, 1110 CEPEJI IIUX O3HAK BIJCYTHI
O3HAaKM 3 KaTeropii THX, SKI XapaKTEepU3ylOTh OO0 €KTUBHY CTOPOHY CKJIaIy
KPUMIHAJIBHOTO MTPaBOTIOPYIICHHS. 3BIJICH CJIiI BACHOBHUTH, 1110 MOPYIIICHHS MMpaBa Ha
3axuct y npoekti KK Vkpainum ckoHcTpyiioBaHO Mo THy ()OPMaIBHOIO CKIIAy,
000B’I3KOBOIO 03HAKOIO 00’ EKTUBHOI CTOPOHH SIKOTO € CyCHILHO HEOe3MeuHe TISTHHS.

O0’exTBHA CTOpOHA TOpYIIeHHS TpaBa Ha 3axucT y npoekti KK VYkpainu
chopMyITroBasia y BUIIISIAI TIEPENTIKY OKpeMUX (OpM CYCTIUILHO HEOE3MEUHOTO JisSTHHS.
Tak, BigmoBigHo 110 mpoekTy KK Vkpainu 310unHOM Oy SKIO Cymis, IPOKypop,
CIYMM, Ji3HaBay abo CIIBPOOITHUK OMNEPaTUBHOrO MIAPO3JAUTY, 30Kpema: 1)
0€e3I11ICTABHO HE JIOMYCTUB 3aXMCHUKA JI0 Y4acTl Y KpUMIHAIBHOMY MPOBAIKEHHI; 2)
MOPYIIUB TPaBO Ha KOHQIAEHIIIAHE CHIJIKYBaHHS 13 3aXUCHHUKOM; 3) CBOEYACHO HE
3alydyuB 3aXUCHHUKA JJIsl 3AIACHEHHsS 3aXWUCTy 3a MPU3HAYCHHSIM; 4) TeperiKoIuB

BUILHOMY BHOOPY 3aXHMCHHKA; 5) T1030aBUB 0CO0y MOMXKIUBOCTI CaMOCTIIHO
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3M1MCHIOBATH CBiM 3aXHUCT; 5) 3[1HCHUB MPOIECyaIbHY JIiF0 0€3 000B’SI3KOBOI y4acTi
3axucHuKa [1]. Criony4HuK «abo0», BKUTHIA y TEKCTI CTATTI IO3BOJISIE KOHCTATyBaTH
ATBTEPHATUBHICTh TEPEPAXOBAHUX CYCHUIBHO HeOe3meyHux misiHb. Paszom 3 THM,
JOIIILHO BII3HAYUTH BUYEPHHICTH I[HOTO MEPEIiKy, 0 O€3yMOBHO BIUIMBAE Ha
KBaJTi(piKaIlito AisTHB 3a II€I0 CTATTEIO.

Ha Bigminy Bix mpoekty, unnHuii KK Ykpainu nepeabauae y u. 1 ct. 374 KK
VYkpainu Taki Tpu GOpMH HISHHA, B SKUX MOXE BUPA3UTHUCS MOPYILICHHS IpaBa Ha
3aXUCT, a caMe: 1) HeIOMyIIeHHS 3aXMCHHKA; 2) HeHaJaHHSI CBOEYACHO 3aXUCHUKA; 3)
1HIIe TpyOe MOPYIICHHS MpaBa IMi103pI0BAHOT0, OOBUHYBAYEHOTO Ha 3aXKCT, BUNHEHE
CIIIYMM, Ji3HaBayeM, MPOKypopoMm abo cyxanero. Takuil croci6 (opmyaroBaHHS
00’€KTUBHOI CTOPOHU CKJaay KPUMIHAJIBHOIO MPABONOPYIIEHHS MICTUTh OLIHHE
MIOHSITTS, SIKE MIPE/ICTABIIEHE BKA31BKOIO cCaMe Ha «rpy0e» MOPYIICHHS ITpaBa Ha 3aXKCT.

3.A. 3aruneii-3a00JI0TEHKO XapaKTepU3ye OLIIHHI TOHITTS TAKUMHU O3HaKamu: 1)
iX 3MICT HE BU3HAUEHHI aHl1 y TEKCTI KPUMIHAJIIBHOTO 3aKOHY YKpaiHM, aHl B 1HIIUX
HOPMATUBHO-TIPABOBUX AaKTaX PETYJISATUBHOTO XapaKTepy; 2) BOHM MICTAThH JIMIIE
3arajpHl BIJOMOCTI MpO IMEBHUM MpEAMET, SBUUIE TOLIO, OJHAK Y 3aKOHI HE
KOHKPETHU3YIOThCS; 3) JUIsl OLIIHHKUX MOHATH, HA BIAMIHY BiJl OpMaIbHO-BU3HAUCHHUX,
HEMO>KJIMBO 200 CKJIaJIHO BCTAHOBUTH MOT0 BUYEPIHUMN 3MICT; 4) 3aKOHO/IaBEIb HAA€E
MOYJIMBICTh TOYHO PO3KPUTH 3MICT ITUX MOHSATH MPABO3aCTOCYBauy; 5) BOHU (DIKCYIOTh
HaWO1IBIII 3araJibHI O3HAKU MEBHUX SIBUIIL, MPEIMETIB, SIKI Y HHOMY Y3arajbHIOIOTHCS;
6) KOHKpeTu3ailisi 3MICTy OI[IHHUX TOHSTh, BU3HAUECHHS SBUIL, MPEIMETIB, SKi
BKJIIOYAIOTHCSA Y 1X 3MICT MO0 KOHKPETHO1 CUTYaIlli 3/IIHCHIOETHCSI TUMH CY0’ €KTaMH,
SIK1 IHTEPIIPETYIOTh Ta 3aCTOCOBYIOTH KPUMIHAIBHUH 3aKO0H [2, ¢. 333]

TiymaueHHs! 3MICTY OLIIHHUX MOHSATH, sIK1 BXKUTO y TekcTi KK Ykpainu, maiibke
3aBXIM TOPOJIKYE AMCKYCIT K cepel HayKOBIIB, Taki mpakTukiB. Tak, M.I. [TanoB
CTBEPJIXKYE, IO «BUKOPUCTAHHS 3a3HAUYEHUX MOHATH Y KPUMiHATbHOMY 3aKOHOIaBCTBI
(y TekcTi 3aKkOoHY) Mae OyTH MO MOXJIMBOCTI OOMEKEHO, a iXHE 3aCTOCYBAaHHS Yy
KOKHOMY KOHKPETHOMY BHUIAJKy MOTpeOy€e PETENbHOr0 MOPIBHSIBLHO-OIL[IHOYHOTO
aHaji3y ¥ IPYHTOBHOI apryMeEHTallli B aKTaX 3aCTOCYBaHHS HOPM KPHUMIHAJIbLHOIO

mpaBa, 1110 HEOOX1THO JIJIs1 BCTAHOBIICHHS OOMEKEHHS CYJIOBO1 JUCKPEIIii Ta MOKITHBUX
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NOpYyIIeHb KPUMIHAJILHOTO 3aKOHO/IABCTBA i OXOPOHIOBAHUX 3aKOHOM MpaB 1 cBOOO
JIOAWHM Ta TIPOMAASHMHA B IPABO3aCTOCOBHIN mismbHOCTY [3, c¢. 143]. Caix
MOTOUTHUCS 13 TUM, L0 HASIBHICTH OIL[IHHOTO TOHATTS B OMKCI 00’ €KTUBHOI CTOPOHH,
0CO0JIMBO B YMOBaX BIJICYTHOCTI €IHOCTI IPABO3aCTOCYBAaHH HEMUHYUE IIPU3BEIE 10
PI3HOTIIyMayu€eHb.

HacTtynHuii acniekT, Ha KW CJiJ 3BEpHYTH yBary MOB’si3aHUM 13 THUM, L0 y
yuHHIK pepakiii 4. 1 ¢t. 374 KK Ykpainu nepenik gopm 06’ €KTUBHOI CTOPOHHU CKJIATy
KPUMIHAIBHOTO MPABOMOPYLICHHS € HEBUYEPITHUM Ha M0 BKa3y€ TEPMIHOJIOTIYHA
3B’sI3Ka — «a TaKOX 1HIIE TpyOe mopylieHHs mpaBa». 3.A. 3aruHen-3a00J0TEHKO
BIJIHOCUTBH BIJKPUTI TMEPENIKH MOPSA 13 OIIHHUMH TMOHSATTSIMHU JO HEBU3HAUYEHOTO
koHTeHTYy Y KK Ykpainu. Pazom 3 Tum, Ha 1yMKy BueHO1 HeBU3Ha4YeHICTh y TeKcTi KK
VYkpainu MoOKe MPOSBISATUCSA JBOSIKO, a came: 1) HEeBU3HAYEHICTh SIK CBOEPIIHMIMA
ne(dEeKT mMpaBOBOro PEryJIIOBaHHS; 2) 3 1HIIOTO OOKY — MPOSIB HEBU3HAUYEHOCTI MOXKE
OyTH O3UTUBHUM, KOJIM B1JIHOCHA HEBU3HAYEHICTh KPUMIHAJILHO IMPABOBOT'O MIPUITHCY
BUKOPHUCTOBYETHCS 3aKOHOABIIEM ITIJICCIIPSIMOBAHO SIK CBOEPITHUNA MPHUHAOM
HOPMOTBOPYOI TEXHIKH, [0 JA€ 3MOTy KPUMIHAJILHO-TIPABOBIN HOPMi OyTH THYUYKOIO
Ta 3HU3UTH PiBEHb HEBU3HAYCHOCTI KPHMIHAJIBLHO-IIPABOBOTO peryiroBanus [4, c. 78].

Po3poounku npoexkty KK Ykpainu BigMoBuiIKCs BiJ BIAKPUTOrO nepesiky hopm
00’€KTUBHOI CTOPOHM TOPYIICHHS TpaBa Ha 3aXMCT BOYEBHb IO JOAIOYM TaKUM
YUHOM PO IOPUINYHY BU3HAUCHICTh KPUMIHAIBHOTO 3aKOHY. 3MICT I[HOTO TIPHHITUITY
chopmynpoBaHo y cT. 1.3.2, y sKiii 3a3HaYa€ThCs, MO «IMOJOKEHHS 1Iboro Koaekcy
MaroTh BIIMOBIJATH BHUMOTaM JOCTYIHOCTI, CTaOUIBHOCTI, JIOCTaTHBHOI YITKOCTI,
OJIHO3HAYHOCTI Ta MependayyBaHOCTI, 100 JAaBaTU 0COO1 MOXJIMBICThH 3a3/ajerijib
3HATH, SIK1 ISTHHS € KPUMIHAJIbBHUMH TIPABOMIOPYIIEHHSAMH, SIKI KPUMIHATBHO-TIPABOBI
3aco0M BCTaHOBJICHI 3a 1X BUBUCHHS, 1 32 AKUX MiJCTaB 111 3aCO0M 3aCTOCOBYIOTHCS 200
HE 3aCTOCOBYIOThCS» [1].
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Paguenko A. M.,

acripaHT kadeapu

3arajbHOTPABOBUX JUCITUTIIIH
(/Tvsiscbrutl Oeporcasnuil yHieepcumem

BHYMPIUWHIX CNpas)

OBMEKEHHS ITPABA HA TIOIIAPEHHS IHOOPMAIIIL B YMOBAX
BOE€EHHOI'O CTAHY

B ymoBax BoeHHOro cTaHy 0OMEXEHHS MpaBa Ha MOIMIMPEeHHS 1H(popMaIli OyBae
BKpail BaXJIMBUM 3aJUIsl 3aXHCTy HAI[lOHAIBHOI O€3MeKu, 30€pEeKEeHHS >KUTTS
BIMICBKOBUX U IUBUIBHUX 0CI0, 3anobiranHsa ae3iHdopmallii, eEeKTUBHOTO BEICHHS
000pOHH. 3-IIOMIK TOJIOBHUX MPUYUH TaKUX 0OMEKEHD CJI1]] BUJILJIATH:

- YHUKHEHHSI MaHIKU (/K€ JIOMUCH Ta BIJIOMOCTI MPO BTPATHU Ta 3arpO3U MOXKE
MOCIATH TMaHIKy, JAecTabuI3yBaTH CYCHUIbCTBO, IO, y CBOI YEpPry, CTBOPIOE
MepeNKo i1 poOOTI BINCHKOBUX Ta JEP:KaBHUX OPTaHiB );

- Oe3rneka IUBUIBHUX (PO3KPUTTA JIeTalield Mpo 00’€KTH, IO 3a3HajIu Halaju,
JiKapHi, iHQpacTpyKTypy 374aTHI CIPOBOKYBATH HAIald TOBTOPHO);

-3axuct mno3uuii 3CY (onmpwirogHEHHs Bifeo, (OTO UM TeoJioKallis
NepeMIIeHHS TEXHIKU, HACTIAKK 00cTpiiiB, poOoTH 1110 3Moke monermuTu Bopory
KOpUTYBaTH yAapH);

- mpoTHalsl po3BiaUl (sAKi-HEOyAb JeTaini Npo NocTadaHHA 30poi, poOoTy
000POHHO-TIPOMHUCIIOBOTO KOMIUIEKCY € JIEPKaBHOIO TAEMHHUIICIO).

Tomy He BumnankoBo y 4.1 ¢r.114-2 KK Ykpainu nepeadadyeHo BiANIOBIIaIbHICTh
32 HECAaHKI[IOHOBaHE pO3MOBCIOJKEHHS 1H(oOpMalii 10po HampaBiCHHS Ta
nepeminieHHst 30poi, 030poeHHs, 0OMOBMX MpuMaciB B YKpaiHy (30kpema, 1 iX
MepeMIIICHHS TEPUTOPI€I0 YKpaiHu). A HECAaHKI[IOHOBAaHUM BOHO € TOJ1, KOJIM BKa3aHi
B1JIOMOCTI HE OyJiM MOLIMpeH1 y BiAKpuToMmy noctyni ['enepanbHum mrabom 3CY,
MinictepcTBOM 000poHU YKpaiHnu, ['0Jl0BHUM ympaBiiHHAM po3Biaku MiHiCTepCTBa

o0oponu Ykpainu, CBY un B oiliiHux mxepenax KpaiH-mapTHEPIB.
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dopma momMpeHHI BiAMOBIAHOT 1HQOpMarii (MUCbMOBA, YyCHA, 4Yepes
MECEHJIDKEpH, COIllalibHI MepexXi, Mepexxy IHTEpHET) He BIUIMBAE Ha KPHUMIiHAJIBHO-
MPaBOBY KBaJli(hiKaIlil0 CKOEHOTO.

VY 4.2 1i€i k& cTaTTi mepeadavyeHo BIAMOBIIAIBHICTD 3a MEPEMIIICHHS, PYX YH
postamryBaHds 3CY 4m 1HIIMX BIHCHKOBUX (OpMyBaHb, YTBOPEHHUX 3TiTHO 3aKOHIB
TiSHHS (TaKk caMo, SIK 1 B TEPIIOMY BHMAJKy) HACTa€ TUIBKU TOMAI, KOJM BOHO €
HECaHKI[I0HOBAHUM — TOOTO KOJIH MEBHY 1H()OPMAIIiI0 MOMEPETHBO HE PO3MIIIYBAIIU Y
BIIKPUTOMY JOCTYIl BU3HadeHl cy0’extu. [Ipore mepenik cyO’€KTIB TyT IHIIWMN:
Timeku ['enepanbauii mrad 3CY, MinicrepcTBO 000pOoHM VYKpaiHM UM 1HII
YIOBHOBAXXEH1 JAEPKaBHI OPTraHu.

Hy 1, 3BicHO, 0Ou1Ba [iSIHHS BU3HAIOTHCS MPOTUIIPABHUMHU JIMIIE y pPas3l ix
BYMHEHHI B YMOBaX BOEHHOTO UM HAJ3BUYAITHOTO CTaHy.

Bumie3asHauene o3Hadae, Mo HE € 3JI0YHHOM, TmiepembadeHuM cT.114-2
KK VYkpainu, po3noBCIOIKEHHS BIIOMOCTEH MPo: TepeMilieHHs 30poi, 030poeHHs i
OOlOBUX mpuMaciB 3 YKpaiHu (0 MOpUKIany, Ui PEMOHTY), HalpaBJiCHHS 1
nepemiiieHHs He 00HOoBO1 BIMCHKOBOT TeXHIKU (MIKU(pyBaIbHOI anapaTypH, TEXHIKA
3B’SI3Ky TOWLIO), PO3MILIEHHS BIMCHKOBUX (DOpMYBaHb JAEp>KaBH-arpecopa, OIMHC
MicLisl, y sike OyJIO BIy4YaHHS CHapsiAy, MIHU YU PAKeTH, CKyTUYE€HHsI LIMBIIBHUX OCI0.

OpnHak y Takomy AiSTHHI MOXKYTh OyTH O3HaKd iHIIOro 3mounHy. [Ipumyctimo,
K0 0c00a yepe3 colliaibHI MEpexl MOBIIOMIISIE PO3BIILI JAep>KaBU-arpecopa mpo
KOOPJIMHATU MICIlS, JIeé BIAOYJIOCS BIy4aHHs pakeTd, abo X MpOo PO3KPUTTA
JTUBEPCIHHOT TPYNH JIepKaBU-arpecopa, TO Take TISTHHS MOXKe OyTH KBasi(hiKoBaHE SK
mnuryHetBo (3a cr.114 KK Vkpainu) abo sik nepkaBHa 3paja (3a cr.111 mporo x
Konekcy) y ¢opmi HamaHHS JOMOMOTH 1HO3EMHIN JieprKaBi MAPUBHOI ISUIBHOCTI
IpOTH YKpaiHu.

[Ilo 3 crTocyeThcs TMepeAaHHs 1HO3EMHUM (OKpIM JIepKaBU-arpeCcOpKH)
MIIIPUEMCTBAM, YCTaHOBaM, OpraHi3aiisiM 4Yd iX MPEJCTABHUKAM BIJJOMOCTEH, SIK
CTaHOBJISITH CIYKO00BY 1H(opMmalito, 310paHy B XOAl ONEPATHBHO-PO3ILIYKOBOI,

KOHTPPO3BIAYBAIBHOI MISUIBHOCTI, TISTIBHOCTI y cdepi 000pOHM KpaiHu, BUMHEHI
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0c00010, KOTpii Taki BiJOMOCT1 OyJIM IOBIPEH1 UM CTaIH BiJJOMI BHACIIIOK BUKOHAHHS
CITy>)KOOBHX 000B’sI3KiB, TO CKO€He citijl kBamiikyBatu 3a ¢1.330 KK Ykpainu [1].

Bxpaii piako (a 1ie cripaBii Moo IMHOKI BUTIAIKN ) TPEACTABHUKHI CTOPOHH 3aXUCTY
NOOMBAIOTLCS BU3HAHHS TOTO, IO JISHHSA OOBHMHYBaueHOro, mepeadadeHe ct.114-2
KK VYxkpainu, He 3aBmano peaabHOi MIKOIU 000pOHO3aTHOCTI epKaBH, a, BIATAK, €
Mmano3HayHuM. Jlo npukiany, PiBHeHCbKUIT Michkui ¢y y BUpoOKy Binx 23.12. 2024 p.
KOHCTaTyBaB BIJICYTHICTh CKJIaJly 3JI0YMHY 3 OTJISAy Ha Te€, IO BIAMOBIAHA 1HGOpMAIIis
yke nepeOyBana y BIIKPUTOMY JIOCTYI, a, BIITaK, HE Majla HIIKOTO BIMCHKOBOTO
3HadyeHHs [2] OpHak B LIJIOMYy IPaBO3acTOCYBayi JyXe OOCPEKHO CTaBIATHCSA [0
3aCTOCYBaHHS 1HCTUTYTY MaJIO3HAYHOCTI IIOJI0 3JIOYMHIB MPOTH OCHOB HAIllOHAIBHOI
oesnekn. Cynu 3a3Ha4yarOTh, 10 HECAHKIIIOHOBAHE MOIIMPEHHSA IHQOpMalli Mpo
po3ranryBaHHs ab6o pyx 3CVY (HaBiTh y MaJIeCEHbKUX YaTax 3a ydacTi KUIbKOX 0Ci0,
SKUX MOJYKHA TIepepaxyBaTH Ha MaNbIIX OJHIET PyKH, 3 TIOBIAOMIICHHSM Ha KIITAaJIT
«HAIlI ITYTh»), y’K€ CTBOPIOE 3arp03y 00OPOHO3AATHOCTI IEPKABU, 1 YEPE3 TE€ HE MOXKE
BH3HABATHUCS MaJO3HAYHUM [3].

Ha xainb, o0csr BkazaHOi poOOTH HE J03BOJIAE€ AOKIAIHO MpOaHaNIi3yBaTH 1HIII
JUCKYCIAHI ~TUTaHHS KPUMIHAIBHOI  BIJANOBIJAJIBHOCTI 32 HECAHKI[IOHOBAaHE
MOIIMPEHHS BIMCbKOBO-3HauyIioi 1H(popmarlii. BkazaHe cTocyeTbcsi mpodiemM
BCTAHOBJICHHS O3HAK MPEIMETIB CKJIa/liB 3JI0YMHIB, Iepeadoauennx 4.4.1 ta 2 cr.114-2
KK VYkpainu (3okpema, Toro, uu € iHpopmailisg nmpo podoty cucrem [1I10 Takoro, 110
po3kpuBae po3ramryBanns 3CVY, a Biarak, nianagae mig 4.2 ct.114-2 nporo Konekcy),
po0JIeM TIyMaueHHS MOHSTTS «IOIIUPEHHs» BIHCHKOBO-3HAUyIO0i 1H(MOpMaIlii (uu
U1 KBasiikamii JissHHS MOTPIOHE BCTAHOBJICHHS ajapecara abo Hamipy 3allKOJUTH
000pOHO3/IATHOCTI, Y JOCTATHHO CamMoro (hakTy PO3TOJIOLIECHHS JAaHMX, SIKI MalOTh
BiliChbKOBE 3Ha4UeHH:I ) TOITO. L1 Ta 1HIIT MU TaHHS MOXYTh Oy TH MPEIMETOM MOIATBIITUX
HayKOBHUX PO3BIJOK aBTOpA.

Cnucoxk BUKOPUCTAHUX JIAKepeJI:

1. XaBpontok M. [lommpennst iHpopmaiii mpo BIWCHKOBY TOTOMOTY Ta il

BIMCHKOBHUX VYkpainu: KpUMiHaJIbHA BIJAIIOBIIAJILHICTb.
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URL.: https://pravo.org.ua/blogs/poshyrennya-informatsiyi-pro-vijskovu-dopomogu-
ta-diyi-vijskovyh-ukrayiny-kryminalna-vidpovidalnist/.

2. Bupox PiBHeHchkOro Mickkoro cyny Big 23.12. 2024 p. (cmpaBa
Ne569/11169/22) URL.: https://reyestr.court.gov.ua/Review/124163452,

3. YxBama  Yepkacbkoro  amensmiiHOoro  cymy  Big  19.06. 2025 p
(cripaBa Ne 712/1218/24, npoBapkeHHs Nel 1-k/821/123/25).
URL.: https://reyestr.court.gov.ua/Review/128572746.
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JOLIEHT Kadeapyu KpUMIHAIBHOTO MPABOCY 115
Ta MIPaABOOXOPOHHOT iSUTBHOCTI

KaHIUJAT IOPUANYHUX HAYK, TOUEHT
(Bonuncoxuii nayionanvHuil yHigepcumem

imeni Jleci Ykpainxu)

BTSATIHEHHS Y BUMHEHHS TEPOPUCTUYHOI'O AKTY: IPOBJIEMHI
ACIIEKTH TEOPII TA TIPAKTUKHA

[Ipotunis TepopusMy € CKIAQTHUM 3aBJaHHAM I JAep>KaBU. 3a0e3MedeHHs
e(eKTUBHOI peai3alii 1ep>KaBHOI MOJITUKH Y chepl O0pOTHOU 3 TEPOPU3MOM LIUISIXOM
PO3pO0JICHHS Ta BIPOBAKEHHSI KOMIUIEKCY 3aXO/1B CIIPSIMOBAHUX HA BUSBJICHHS, a
TaKOXX YCYHEHHS YMOB 1 IPUYHH, 110 MOXYTh MPU3BECTH O MPOSBIB TEPOPHU3IMY €
BOKJIMBUM aCIIEKTOM Y TIPOTHU/IiT TEPOPU3MY.

Kounsentiss Pagu €Bponu npo 3amnobiranHs TepopusMy, MiANUcaHa YKpaiHOo
16.05.2005 poxy, Ta parudikoBana Ykpainowo (pamughikosana 3 3aseamu i
sacmepexcennsmu 3akonom Ne 54-V (54-16) 6io 31.07.2006 poky) [1] nependaunna
MEBHI 3000B’SI3aHHS HAILOI JIep>KaBU Mepe] MKHAPOIHOIO CIUIBHOTOI. Y 3B’SI3KY 3
uuM BP Ykpainu npuitnsna 3akon Ykpainu «IIpo BHeceHHs 3MiH 10 KpumiHaibHOTO
Ta KprMiHaIbHO-TIPOIIECYyaIbHOTO KOJIEKCIB YKpaiHu MO0 3a1100IraHHs TEPOPUZMY»
Bix 21.09.2006 poky [2], sikuii cTaB 3aOPYyKOIO CTBOPSHHS 3aKOHOAABYMX YMOB JISI
3a0e3nevYeHHs] BUKOHAHHS MOJI0KeHb 3rajanoi KonseHiii B Ykpaini. ¥ 3B’S13Ky 3 IUM
KK Vxkpainu nonoBHeHo cT. 258-1 « BTsrHeHHsI y BUMHEHHS] TEPOPUCTUIHOTO aKTY»,
II0 CTAJIO PE3yJIbTaTOM 3aKOHOABUMX YMOB sl 3a0€3MeueHHs] BUKOHAHHS TTOJIOKEHb
Kongsenii Pagu €Bponu npo 3anobiranas Tepopu3My B YKpaiHi.

BcTanoBneHHsT KpUMiHAIBbHOI BIJMOBIAAJIBHOCTI 3a BTSATHEHHS y BYMHEHHS
TEPOPUCTUYHOTO aKTy MPHU3BEJIO 10 BHHUKHCHHS HOBHX MPOOJEMHUX MUTaHb 00
kBamidikamii KpUMIHAIBHO TPOTUIPABHUX i HA TPAKTHUIll, 110, Y CBOIO Yepry,
BUKIIMKANl0, TOTpe0y Yy CBOE€YAaCHOMY BIOCKOHAJICHHI TEOPETHUYHUX 3acaj

3aCTOCYBaHHS 111€1 HOPMH.
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AHaJ3yl0ud BCTAaHOBJICHHS KPHUMIHAJIBHOI BIAMOBIAAIBHOCTI 3a BTSATHEHHS Yy
BUMHEHHS TEPOPUCTUYHOTO aKTy, 3BEpPTAEMO yBary Ha Te€, IO 3aKOHOJIaBellb
CKOHCTPYIOBAaB JaHy HOPMY TaKHM YHHOM, II0 Ha3Ba cT. 258-1 «BTiruenus y
BUMHEHHS TEPOPUCTHUYHOTO aKTy» HE 30BCIM BIJMOBIAA€E 11 3MicTy. [ucmo3uIiis cTarTi
3aKPIIUTIOE BiIMOBIAANBHICTD 32 BTSTHEHHSI OCOOM y BUMHEHHS TEPOPUCTUYHOTO aKTy
ab0 MpUMYyIIyBaHHS 10 BUMHEHHS TEPOPUCTUYHOTO AKTY 3 BUKOPUCTAHHSAM OOMaHy,
MIAHTAXYy, YPa3JIMBOIO CTaHy ocoOu, abo 13 3aCTOCYBaHHSM UM MOIPO30I0
3acTocyBaHHA HacwibcTBa. llo-cyTi (opmamMu BTATHEHHS OCOOM Yy BYMHEHHS
TEPOPUCTUYHOTO aKTYy € BTSATHEHHS 1 MPUMYIIYBAaHHS O BUMHEHHS TEPOPUCTUYHOTO
aKTy. BTArHeHHs y BUMHEHHS 3J0YMHY MPOSBISETHCS B AISIX OCOOM, MOB’S3aHUX 3
0e3mocepeIHIM BIUTMBOM Ha BOJIIO 1HIIOI 0COOM (MCUXIYHUM a00 (pi13UMYHUM) BILLTUBOM
1 BUNHEHHX 3 METOIO BUKJIMKATH B HET IParHeHHs B3SITH y4acTh Y BUMHEHH1 HEIO TAKOTO
37I0OYMHY SIK TEPOPUCTUYHHUI aKT. 3a CBOEI0 MPHUPOJOI0 BTSITHEHHS Yy BUYMHEHHS
TEPOPUCTUYHOIO AaKTy € TO-CyTl MiAOYypIOBAaHHSAM JI0 BYMHEHOTO IOCSTaHHS,
nependauenoro cr. 258 KK Vkpainu. BpaxoByroum Te, 10 3aKOHOJABLIEM TakKe
MiA0yprOBaHHS 3aKpiljieHe B OokpeMiid ctarTi OcoOnMBOI YacTHMHHU, 1 CaM€ BOHA
M1JJIsITa€ 3aCTOCYBAHHIO ITPU BUMHEHHI CYCIUIBHO HEOE3MEeUHUX JisiHb, SIKI CTAHOBIISATh
BTATHEHHS y BYMHEHHS TEPOPUCTUYHOTO aKTy. BTATHEHHS 0coOM y BYMHEHHS
TEPOPUCTUYHOTO aKTy ab0 MPUMYIIyBaHHS 10 BUMHEHHS TEPOPUCTUYHOTO AaKTy
MoJIsiTae 'y AisiX, BHACHIIOK SIKUX 1HIIA 0co0a MOMpU CBOET BOJII MOBUHHA BUMHHUTH
TEPOPUCTUYHUN aKT. Jlucmosuiiss cTaTTi mnepefgdadae, 10 BTATHEHHSA abo
NPUMYLIYBaHHS JO BYMHEHHS TEPOPUCTUYHOTO aKTy MOXe OyTH 3I1HCHEHO 3
BUKOPUCTAHHAM OOMaHy, IMIAHTaXYy, ypa3IMBOTO CTaHy 0coOH, ab0 13 3aCTOCYBaHHSIM
9H TIOTPO30I0 3aCTOCYBaHHs HacHJIbCTBAa. He muBIsSYMCh HA Te, 10 3aKOHOIABIIEM HE
3p00JIeHO BKa3iBKy MpO Te, M0 MOTPIOHO PO3YMITH TiJ TAKUMHU CHOCOOAMU TpU
BTATHEHHI y BYMHEHHS TEPOPUCTUYHOIO aKTy, Ha Hally AYMKY, iX HOTpiOHO
PO3IIIAIaTH SIK HACKPI3HI KPUMIHAIIbHO-TIPABOBI MOHSATTS, 1110 XapaKTEPU3YIOTh TISTHHS
Ta Crocid MOro BUMHEHHS SIK 03HAKH CKJIaly KPUMIHAILHOTO TIPABOMOPYIIICHHS. .

TepmiH «oOMaHy» y KpUMIHAJIbHOMY 3aKOHOJABCTBI 3yCTPIYAETHCS JOBOJII

4acTo, OJIHAK 3aKOHO/1aBU€ BU3HAUEHHS IaHOTO MOHSTTA He HajaeThes. [l Toro, oo
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Kpamie 3pOo3yMITH 3a SKMX YMOB MOXIIMBE BTSITHEHHS OCOOM Yy BUYUHEHHS
TEPOPUCTUYHOTO aKTy ab0 MPUMYIIYBaHHS JO BUYMHEHHS TEPOPUCTHUYHOTO aAKTY 3
BUKOPHUCTAHHAM OOMaHy, HaM MOTPIOHO 3BEPHYTHCS 10 €TUMOJIOT1i OHATTS «OOMaH».
OOMaH — HemnpaBJIMBI CJIOBA, BUYMHKH, Aii 1 T.i1H.// HeBiAMOBIAHICTh iCTHHI, T€, YOTO
HeMae HactipaBi, opexus [3]. O6MaH, 1o cyTi, € iHpOpMaIifHIM BILTHBOM Ha 0Co0Yy,
SKUH TOJISTa€E Y TOBEEHHI 10 0COOM HEMpPaBIUBHUX BiJoMOCTel ab0 y MPUXOBYBaHHI
Takux Bigomocteld. O1HaK, TOBOPUTH MPO 0OMaH SIK KpUMIHAJIBHO-TTPABOBY KaTETOPit0
MO>KHa TOBOPUTH JIMILE TOJi, KOJM Ha 0cOo0y MOKJIAAEHO BIAMOBIIHUN IOPUINIHUN
000B’s130K. Y CyJIOBii MpakTHUIll 0OMaH PO3TJIAIal0Th K BHUJI IICUXIYHOTO BIUIUBY Ha
MOTEPITY 0co0y MPU BUMHEHHI KPUMIHAIBHOTO TipaBonopyiiueHHs [4]. Ha npakrtuii
JOBEICHHS [IbOTO MCUXIYHOTO BILUTMBY Ha 0COOY € BKpail CKJIATHUM MPOLIECOM, TOMY 1
BKa3iBKa Ha OOMaH, SIKMl BUKOPHCTOBYETHCSA IMpPHU BTATHEHHS OCOOM Y BUMHEHHS
TEPOPUCTUYHOTO aKTy ab0 MPUMYIITYBaHHsS 10 BUYMHEHHS TEPOPUCTHYHOTO aKTy 3
BUKOPUCTAHHSM € 3ailBOI0 Yy JMCHO3ULIi JaHOI HOpMH, OO0 YCKIAgHIOE ii
MPaBO3aCTOCYBaHHSI.

I[Topyu 3 oOMaHoM, IIaHTaX € aJbTEPHATUBHUM CIIOCOOOM BYMHEHHS
KpUMIHAJIBHO KapaHoro MisHHs nependadeHoro ct. 258-1 KK Vkpainu. IllanTax
MOJISITA€ y MOTrPO31 PO3TOJIOCUTH BIJIOMOCTI, SIK1 MOTEPIUIUNA Yi HOTO OJIU3bKI pOoaNYi
GaXkaroTh 30eperTn y TaeMHHITI. Foro Tako MoTpiGHO pO3IIISAATH K BUJ ICHX{4HOTO
BIUTMBY Ha MOTEPIITY 0CO0Y MpU BUYMHEHHI IIbOTO KPUMIHAIBLHOTO MTPaBOMOPYIICHHS.
[Ipo BTSATHEHHS O0COOW y BUYMHEHHS TEPOPUCTUYHOTO aKTy a00 MPUMYIITYBaHHS 0O
BUMHEHHS TEPOPUCTUYHOTO aKTy 3 BUKOPUCTAHHSM IIAHTAXKY MOKHA TOBOPUTHU JTUIIIE
y TOMY BUTAJKY, SIKIIO JUIsl TOCATHEHHS! 0a)KaHOT METH CIIOCTEPIraeThCsl MPUIUHHO-
HACIIAKOBUM 3B'A30K MDK 3JIMCHEHHSM IIAHTaXy 1 HACTaHHA KPUMIHAJIBHO-
MPOTUIIPABHOTO HACIIJKY, @ CaM€ BUMHEHHS TEPOPUCTUYHOTO aKTy. BiiCyTHICTH
TaKOTO 3B’S3Ky HE Ja€ MiJACTaB BBa)KaTH, IO IMIAHTAXXWUCT MaB Ha METI 3A1MCHUTHU
BTSATHCHHS OCOOM y BYHMHCHHS TEPOPUCTUYHOTO aKTy ab0 MPUMYCUTH OCOOYy 10
BUMHEHHS TEPOPUCTUYHOTO aKTY .

OxpeMoi yBaru 3acIyroBy€ Take KpUMiHAIBHO-TIPABOBE TOHSTTS SIK «ypPa3IMBHMA

cTaH». 3aKOHOABIIEM II€H CTaH BITHECEHMI 10 CIOCOOY BTSATHEHHS 0COOM y BUMHEHHS
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TEPOPUCTUYHOTO AKTY. 3aKOHOAABElb 3aKPIIUTIOIOYM TMOHSTTS «ypa3UBUI CTaH»
aKIICHTY€ yBary Ha TOMY, IO II€ € IEeBHUI CTaH 0coOU, sIKUi MOke OyTH 00yMOBIICHUN
AK CyO’€KTUBHUMH, BHYTPIIIHIMUA («(PI3UIHUMH YU TICUXIYHUMUI») BIACTUBOCTSIMH
oco0H, Tak 1 00’ €EKTUBHUMH, «30BHIIIHIMHA 0OOCTaBHHAMMUY, 110 CKJIAJIMCSI HABKOJIO HEl.
[Ipu 1boMy 3aKOHOJABEIL y TOHSATTA «ypPa3lMBUN CTaH OCOOM» BKIAJae M «30ir
TSOKKAX O00CTaBUH», TaKMX MPUMIpOM, sSK ocobucti abo cimeini [S5, c. 104].
VYpa3nuBicTh SIK 3aKOHOJIaBU€ MOHSATTS, X04a 1 BIIHECEHE JI0 MEBHOI KaTeropii ocio,
BH3HAUAE JIMIIE MOTCHUIMHUN CTaH ypa3NUBOCTI, PEANbHICTh SKOI € HAaJEKHUTb
JIOBOJIMTH TI1J] 4ac MPaBO3aCTOCYBaHHS JaHOT HOPMHU.

BpaxoByroun Te, mo oOMaH, HIAHTaX, ypa3JUBUM CTaH OCOOM, JUCIO3MIII
OMKCaHl AK, CBOIO POJY, OLIHOYHI MOHATTA, TO 1 3aCTOCYBAaHHS JaHOI HOPMH Ha
MPaKTHUILl CYTTEBO YCKIIAIHAETHCA, 00 iX 3MICT Ta HasBHICTh Y KOHKPETHIN cUTyaIlii
Ma€e BCTaHOBIIIOETHCSA MPABO3aCTOCYBaue€M Ha OCHOBI BJIACHOI OI[IHKHM OOCTaBHUH
CIIpaBU Ta MPABOCBIJOMOCTI.

O3znaiiomyeHHs 3 ¢gopmamMu 1 crocodamMu BUMHEHHS JIAHOTO KPHUMIHAJIBLHOTO
MPABOIMOPYIICHHS! MU TOMITHJIM, 110 BOHM HE BIAMNOBIJAIOTH MMOBHOI MIpOIO Hi
Kougentii Pagu €Bponu npo 3amnobiraHHs Tepopu3My, Hi IHITUM KOHBEHIIISIM; KpiM
TOrO, BOHM HE TUIBKM HE YCYBAalOTh TI MPOTUPIYYSA, SKI ICHYBaJM paHilIe B
AHTUTEPOPUCTUYHOMY 3aKOHOJABCTBI, ajieé W MOPOJIMIM HOBI CYNEPEYHOCTI Ta
HEY3TOJKEHOCT] SIK 13 KPUMIHAJIBLHO-TIPABOBUMH HOPMAaMHM, TaK 1 3 HOPMaMH 1HIIUX
raixy3seu npasa [6, ¢.56].

3anpoBaKeHHS TAKUX 0€3CUCTEMHHX Ta HAYKOBO HEOOTpyHTOBaHUX 3MiH 110 KK
VYkpainu, OyJio CynpoBOIKEHO JOMYIIEHHSM HU3KU KOHIIEITYaJIbHUX MOMMIIOK, IO
e OUTbINe YCKIIaIHUIIO K PO3YMIiHHSI, TaK 1 3aCTOCyBaHHS CT. 258-1 «BTraruenus y
BUMHEHHS TEPOPUCTHYHOTO aKTy», a 1€ B CBOIO UEPry 3HUBWIO ii €PEKTUBHICTh 5K
KPUMIHAJIBHO MPABOBOT0 3ac00y OOpOTHOM 3 UM raHEOHUM 1 CYCIJIBHO HEOE3NEeUHUM
SBUIIEM. 3HAYHUM HEJOIIKOM € W Te, IO 3alpoBa/PKCHHS KPUMIHAJIBHOI
BIJIMOBIIAJILHOCTI 32 BTSITHEHHS Y BUMHEHHS TEPOPUCTHUYHOTO aKTy MOXHA
pO3rIsiaT SK 3alBY KpUMIHAMI3AI0, a HE ONTUMalbHY MOJIEb KPUMIHAILHO

MIPaBOBOTO PETYJIIOBAHHS MTPOTU/IIT TEPOPU3MY.
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JIO IUTAHHSA ITPO BAOCKOHAJIEHHS KPUMIHAJIBHO1
BIIITOBITAJIBHOCTI 3A 3APAKEHHS THOEKIIMHUMMU
XBOPOBAMHM

HeoOxigHicTh MpUBEICHHS HAI[IOHATBLHOTO 3aKOHOJIABCTBA Y BIAMOBIIHICTH J0O
crauaaptiB  €Bponeiickkoro  Coro3y o0ymoBimoe moTpedy pedopmyBaHHs
KPUMIHAJIBHOTO 3aKOHOJABCTBA y c(epi OOpOTHOU 13 3IIOYMHHICTIO MPOTH 310POB’S
0co0H, y TOMY YHUCII i TUX KPUMIHAJIbHO-IPABOBUX 3a00POH, Y SKUX NEependayeHo
BIIMOBIABHICTD 3a 3apakeHHs BIJI Ta iHmmMu iHGeKIIHHIMEI XBOPOOaAMH.

12 Gepesns 2025 p. 3a pe3yabTaTaMu po3Isiy B IEPIIOMY YUTaHH1, BepXxoBHOIO
panor YKpaiHu MPUHHATO 3a OCHOBY MPOEKT 3akoHy Ykpainu «IIpo BHECeHHs 3MiH
no KpuminanbHOro Kkojekcy VYKpaiHM 1I0JI0 BIOCKOHAJIEHHA KpPHUMIHAJIbHOI
BIJIMOBIJIAJILHOCT] 3a 3apa)kKeHHA 1H(EKIIHHUMU XBopoOamu abo 1H(DIKYBaHHS IX
30yaaukamm» (peectp. Ne 9398) [1]. JdanwM 3aKOHOIPOEKTOM IMPOIOHYETHCS
BuKIr0YUTH cTatTio 130 Kpuminansaoro kogekcy (nam - KK) Ykpainu «3apakeHHs
BIpyCOM IMYHOJE(MIIUTY JIOJUHU YU 1HIIOI HEBUJIIKOBHOI 1H(EKIIHHOI XBOPOOU».
30kpemMa, MPOMOHYETHCS JCKPUMIHATI3YBAaTH CB1IOME MOCTABJICHHS 1HIIOI OCOOU B
HeOe3MNeKy 3apaKeHHs BIPYCOM IMYHOAC(DIUTY JIOJUHUA YW 1HIIOI HEBUJIIKOBHOI
1H(DEKIIHHOT XBOpOOH, IO € HEOE3MEUHOIO TSl JKUTTS JTtoauHu (yuHHA 4. 1 cT. 130
KK). Ilpore, BignoBigaibHICTh 32 ymucHe 3apaxkeHHs BIJI um iHmor oco6nmBo
HeOe3neyHoro 1HGEKIIHHOK XBOpoOoto Oyie 30epexkeHa uepe3 BHECEHHsI 3MiH JI0 CT.
121 KK Ykpaiau («YMUCHE TSKKE TIJIECHE YITKOHKeHH»). Tak, nucmo3uilito 4. 1 cT.

121 KK VYkpaiHu mOpONOHYETHCS JIOMOBHUTH CIIOBaMHU ‘‘3apa)X€HHS OCOOJIMBO
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HeOe3neyHow 1H(GEKIIHHOK XBOpoOow abo iH(IKyBaHHS 30YyJHUKOM OCOOJHUBO
HeOe3nevyHoi 1HGeKIIHHOT XBOpoou™.

3aKOHOTBOpYI 1HIIIATHUBH MPO JACKPUMIHATI3AIII0 MOCTABICHHSA y HeOe3meKy
3apaKEeHHS BIPYCOM IMYHOJE(IIUTY JIOAMHU OTPUMAIM MIATPUMKY y HayKOBHUX
konax. Tak, H.O. 'yTopoBa po3risinatoun muTaHHs Mpo KpUMiHATBHO-TIPABOB1 3aCO0H
BIUTUBY Ha PO3MOBCIOKEHHS 1H(EKIIIHUX XBOPOO, MPUXOAUTH 10 BHUCHOBKY, IIO
OCTaHHI € 3aCTapUTMMU 3 OTJISAly Ha PO3BUTOK MEIUYHOT HAYKH, HEe(PEKTUBHUMH, a 1X
3aCTOCYBAaHHS MPU3BOJIUTH y OaraThbOX BHUIMAAKaX A0 MOPYIIEHHS MpaB JIOIUHH.
Jlekpuminamizaiisi mocTaBlIieHHs B HeOe3neky iHdikyBanHs BIJI cnpustume 3axucry
paB JIOJUHU Ta MaTUME IO3UTHBHHMH BIUIUB Ha emiaeMiuHy Oesmeky [2, c. 729].
Buena 3a3Hauvae, mo «KpuUMiHami3amis caMoro Qakty [JidicHOro abo ysBHOIO
MOCTaBJICHHS 1HIOI ocobu y Hebesmneky iH(pikyBanHs BIJI, He mpu3Bena i He MorJa
MIPU3BECTH J0 CTpUMYyBaHHA eniaemii. HaroMicte, monau, sxi xkuByTh 3 BIJL, a Takox
MPEACTABHUKHU KIIFOUOBUX IpyH o0 iHpikyBaHHs BIJI, nepeGyBatoun y noctiiHoMy
CTpaxy KpUMIHAJIbHOI BIJMOBIJAIBHOCTI, HAMaraloTbCs YHUKATH (Qikcaiii ¢akry
HassBHOCTI1 y HUX BLJI-iHdekii. Bece 11e HeraTuBHO BIUIMBAE HA CBOEYACHE BUSBIICHHS
BUJI, npuxuibHICTH 10 JIIKYBaHHS, HACIIIKOM YOT0 € HE JIUIIEe cMepTebHa HeOe3eka
JUISL SKUATTA JrofeH, skl xuByTh 3 BIJI, a ii HeOesneka moanblioro MOIIMPEHHS
emigemii» [3, c. 44].

Ha gymky 10.0. Cremenko, nekprumMiHaiizalisi BKa3aHOTO JISTHHS, Y TTOEIHAHHI 3
M1JIX0/1aMH, 3aCHOBAaHMMHM Ha TpaBax JIIOJWHU, € HAYKOBO OOIPYHTOBAHUM 3aCOO0M,
mo crpusie npodiJakTUill Ta JOCTYyMy J0 JIKyBaHHS, PaHHROMY TECTyBaHHIO,
3HMKCHHIO PU3MKOBAHUX MPAKTHK 1 Oe3mepepBHOCTI Tepariii [4, C. 77].

Cepen nepeBar 3alporoHOBaHUX 3MiH, OKPIM 3a3HAYEHOTO BUIIE, € BIJCYTHICTh
y nucno3uiii 4. 1 ct. 121 KK Ykpainu, Bka3iBKu Ha «HEBHIIIKOBHICTBY 1H(PEKIIHHOT
XBOpOOH, aJ’Ke y MEAMIIMHI HE ICHY€E MOAUTY 1HQEKIIHHUX XBOpOO HA BUIIIKOBHI Ta
HEBWIIKOBHI. CaMe 3 TaKuM CcynepedsIuBUM (POPMYJITIOBAHHSM (3T1JHO YMHHOI peJaKIil
g, 1 cr. 130 KK Vkpainu) HUHI TIOB’SI3Y€THCS MPOOJIEMATHYHICTh MPUTSITHEHHS 10
BIIMOBIAILHOCTI 3@ TMIOCTaBJICHHS B HEOE3MEKy 3apa)KeHHsS «HEBWJIIKOBHOIO

1H(peKIIHHOI0 XBOp0oOOI0». BecTranoButu (pakT (Ha OCHOBI BUCHOBKY CY/J0BO-MEIUYHOL
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eKCIEepPTU3u), 10 BiAOYJOCh TIOCTaBJIEHHS B HEOE3NEKy 3apakeHHS came
«HEBUJIIKOBHOIO» 1H(MEKIIHHOI XBOPOOOI0 HE MOXKIIUBO, OCKIJIBKM «TaKHil BUCHOBOK
MO’K€E HaJIaBaTHUCS JIUIIIE MICIIs TOTO SIK TIOTEPIIINI 3aXBOPiB HA iH(DEKITIHHY XBOPOOY,
a caMme y BUMaaKy 3apakeHHus (4. 2, 3, 4 cr. 130 KK Vkpaian)» [5, ¢. 537].

[IepeBaroro € Takox 1 Te, 110 3alIPOIIOHOBAHI 3MIHU TMepe0avyaloTh MPUBEICHHS
BKa3aHUX KPUMIHAJIbHO-IPABOBUX 3a00pOH Yy BIANOBIAHICTE JO MEAUYHOTO
3aKOHOJIAaBCTBA, IO JI03BOJUTH YCYHYTH BIAMNOBIIHI CylepeyHOCTi. 30KpeMa, 3aMICTh
dbopMyTIOBaHHS «BIpycOM IMyHOAE(DINWTY JIOAWHW YH 1HIIOI HEBHJIIKOBHOI
1H(]eKIIITHOT XBOPOOH, 110 € HeOE3NMEYHOO JIJIS KUTTS JIFOJUHU» (YMHHA PEAKIlis CT.
130 KK Vkpainu), BUKOPHUCTaHO CJOBOCIOJIYYEHHS «OCOOJHMBO HEOE3Meuoro
1H(]EKI11ITHOI0 XBOPOOOIOY», IO BIAMOBIIAE KPUTEPIAM MOALTY 1HPEKIIHHUX XBOPOO,
Bukopuctanux y Ilepeniky oco0iamBo HeOe3neyHux, HeOe3neyHuX 1HGEKIInHNX
XBOpo0, 3aTBeppkeHoMy HakazoM MO3 Vkpainu Big 09.10.2024 Ne 1724 [6]. Okpim
TOTO, BHUKOPHUCTAHHA TEPMIHY «OCOOJIMBO HeOesleyHa 1H(eKliiHa XBopoOa» aae
MO>KJIUBICTh KBaMI(iKyBaTH ¥ Ti AISHHS, K1 MOJISITAIOTh y 3apaXKeHH1/1HPIKyBaHHI HE
JUIIe XBOopoOaMu BIPYCHOI, a il OaKkTepiaJibHOI €TI0JIOT1i, HAPUKIIAA EeMiJIEMIYHOTO
BucHuIHOTO TH}Y (30ynHUKOM € Oakrtepis pukercis [IpoBadeka) uu TyOepKyIbO3y
(30ynHUKOM € MiKoOakTepis TyOepKyibo3y). BomHouac iHQiKyBaHHS BipyCHUMH
renatutamu (B Tta C), emigemiuHa cutyalis 3 SKUMU Oyja A0 BifiHM BKpait
HECTIPUST/INBA, a B YMOBaX BIHHM TUM OuIble, nepedyBaTUME I03a MEKaMu
KPUMIHAJIBHO-TIPABOBOT'O pEaryBaHHs, OCKUJIbKM BOHHM HE BIJHECEHI O OCOOJIMBO
HeOe3neyHux iHpekmiiaux xBopoo [6].

Cepen HeoJIKIB 3aMPONOHOBAHKMX 3MiH, Ha HAIll MOTJISIA, € CynepeuanBa y 4. 1
ct. 121 KK VYkpainu, BkaziBka Ha ABI (HOpMH MOisIHHS, SIKI MAOTh PI3HUNA CTYIIHb
CYCIUIbHOI HEOE3MEKN - «yMHUCHE 3apa)KE€HHsI 0COOJIMBO HEOE3MEeUHOI0 1H(DEKIIHHOIO
XBOPOOOIO» Ta «KyMHUCHE 1H(IKYBaHHS 30y THUKOM 0COOJIMBO HEOE3MeuHO1 IHPEKIIHHOT
XBOpOOM». SIKIIO 3apa)K€HHS BUKJIMKA€E TMOPYIIEHHS pPOOOTH OpraHizmy, TOOTO
XBOpOOy, TO iH(]IKyBaHHS 30yJHUKOM II¢ TOTPAIULTHHS 30y/IHUKA, SIKE HE O3HAYa€
HACTaHHS/HAsBHICTb XBOopoOu. [Ipu iboMy, BUJAETHCS CYMHIBHUM BiIHECEHHSI TAKOTO

TISTHHS SIK «1H(IKYBaHHSD» 10 TUIECHOTO YIIKO/KeHHs. 3riaHo 1. 1.2 [IpaBun cynoso-
116



MEIMYHOTO BHU3HAYEHHS CTYIMEHA TSKKOCTI TUIECHUX YIIKOJKEHb, TIUIECHI
YIIKO/DKEHHS — 1€ TTOPYILICHHS] aHATOMIYHOT IJIOCTI TKAHWH, OPraHiB Ta iX QYHKIIIH,
10 BUHUKAE K HACTINOK Jii OJHOTO YM  KUIBKOX 30BHIIIHIX YIIKOJKYIOUUX
(bakTopiB - GI3UUHUX, XIMIYHUX, O10JOTTYHUX, MCUX1UuHUX [7]. SIKio iHpIKyBaHHS 1€
NPOHUKHEHHs 30y/IHUKA B OPTraHi3M, sIKke HE 03Ha4Ya€ MOYaTOK/HAsIBHICTH XBOPOOH, TO
BIJIMTOBIAHO HE MOXE MUTHCA MPO MOPYIIEHHS aHATOMIYHOI IIJIOCTI TKAHWH, OpraHiB Ta
iX (pyHKIIIH, a OTKe ¥ PO TUIECHE YIIKOKCHHS.

Buecenns 3Mmin no crateit 121, 130 KK VYkpainu nependayae 3HMKEHHS BIKY
BIJIMOBIANBHOCTL 3 16 pokiB (unHHA penaxiis cT. 130) mo 14 pokiB (u. 1 ct. 121). 3
I[OTO MPUBOJTY Y BUCHOBKY [ 0JIOBHOTO HaYKOBO-€KCIIEPTHOTO YMpaBIIiHHS AmapaTy
BepxoBHoi Panu Ykpainu 111010 3aKOHOMPOEKTY, IIIKOM CIIYITHO 3ayBa)Ky€ThCs, 10
«aHaii3 00’ €KTUBHOI CTOPOHHU CKJIAly 3JI04YMHY, iependadeHoro ynHHow cT. 130 KK,
CBITYUTH TIPO T€, IO HOTO BUMHEHHS XapaKTePU3YEThCS MCUXOJIOTIYHOO CKIIATHICTIO
BUKOHAHHS Ta MOTPeOy€e MEBHOTO 1HTENEKTYaIbHOTO PO3BHUTKY, IIO, SIK MPABUIIO, HE
npuTaMaHHO ocobam BikoM J1o 16 pokiBy» [8]. BoaHouac Taki 3MiHM Tiepe0avyaroTh
BCTAHOBJIEHHsI OUIbII M’sikoro mnokapaHHda (3a 4. 1 cr. 121 KK VYkpainu ne
1030aBJICHHS BOJII HA CTPOK BiJ I’SITH JI0 BOCBbMH POKIB), HK Nepe10adyeHO YMHHOIO
penakiiero 4. 4 cr. 130 KK VYkpainu (mo306aBiaeHHSIM BOJII Ha CTPOK Bij IT’SITU O
JIECATH POKIB).
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Tumenko A.JL.,
a7’ FOHKT Kadeapu KpUMIHAIBHOTO TIpaBa Ta KPUMIHOJIOT 1]
(Tvsiscbrutl oeporcasnuil ynieepcumem

BHYMPIUWHIX CNPaAs)

O3HAKWU, 10 KBAJII®IKYIOTb IOMAT'AHHA IUTUHU JJIsA
CEKCYAJIbHUX IIJIEA

Crarts 156-1 KK Vkpaiau «/lomaranHs OuUTHHH A1 CEKCYalbHUX IILUICH»
3aKpIIIIIOE IBA OCHOBHMX CKJIA I 3JI0YMHY (Y YaCTHHAX MEPIIii Ta IpyTiii), a B YaCTHHI
3 nepenbavae Tpu KBaliikyroul O3HaKU (K1 OOTSHKYIOTH MOKapaHHsS 3a 00uBa I
OCHOBHI CKJIaJI¥ 3JI0YMHY). 30KpeMa, 03HaKaMH, 10 KBA(PIKyIOTh JOMaraHHs TUTUHU
JUTSI CEKCYaJIbHUX IIIJIeH € Jii, mependadeHi yacTUHAMU MEpIor abo JPYyror CTarTi
156-1 KK Ykpainu, BUMHEHI 08MOPHO, BUNHCHI 3a HONEPEOHbOIO 3M08010 2PYNOI0
0Cib; BUMHCHI 4000 Ma101imHboi ocoou.

[Ilogo Takoi O3HaKH, K MOBTOPHICTH (BUXOMASYU 13 OYKBaJIHLHOTO TIIyMauy€HHS
nojoxenb cT. 32, 33 ta 156-1 KK Vkpainu ) HeoOxiaHO, 11100 OfHA 1 Ta % 0coba
BUMHUJIA!

- HJOHAMEHIIIe 1Ba OJAMHUYHI 3JI0YMHH, niepeadadeni 4. 1 ct. 156-1 KK Ykpainu
(npu LbOMY APYTHM 3 HUX Ta BCl HACTYIHI cJiJ KBamiQikyBaru 3a 4. 3 cT. 156-1 KK 3
BpaxyBaHHSIM 03HAKH MIOBTOPHOCTI);

- LJOHAMEHIIIe 1Ba OJAMHHUYHI 3JI0YMHH, nepegodadeni 4. 2 cT. 156-1 KK Ykpainu
(Tpu bOMY APYTHIA 3 HUX Ta BC1 HACTYITHI TaKOXK C11 KBai(ikyBaTu 3a 4. 3 cT. 156-
1 KK 3 BpaxyBaHHSAM O3HAKH TTOBTOPHOCTI).

[Ipn npoMy KOXHE 3 LUX JisiHb Mae 30epiraTi CBOE KPUMIHAIBHO-TIPABOBE
3HAYEHHS Ta BOHM HE MalOTh OyTH 00’€/IHaHI €IMHUM KPUMIHAJIBHO-TIPOTUIIPABHUM
HaMIpOM, aJIKe 32 HasBHOCTI TaKOi €IHOCTI BOHU HaOyIyTh O3HAK MPOJOBKYBAHOIO
3JIOUHHY.

Y 1bOMy KOHTEKCTI MPOOJEMHUM BUIAETHCS HACTYIHE MWUTAHHS: K CIIJT
kBai(ikyBaTH J1i 0cOOH, siKa CriepIly BUYMHUIA i1, TepeadadeHi 4acTUHO 1 cTaTTi

156-1 KK VYkpainu, a 3rogom — nii, mependadeni gactuHor 2 crarti 156-1 KK
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VYkpainu (a0 > HaBNaAKM: CIIEpIIy JoMarajach 10 AUTUHU 3 METOIO BTSATHEHHS i1 Yy
BUTOTOBJICHHS TUTAYO01 OpHOrpadii, a 3roaoM — 3 METOI0 BUMHEHHS 11010 HEl Oy1b-
SKUX HIIHAX A1 CEKCyaIbHOTO XapakTepy).

Ha wmiif mormsin, Taki BUIMAAKU HE YTBOPIOIOTh MOBTOPHOCTI Y BY3bKOMY
KPUMIHATBHO-TIPABOBOMY 3HAY€HHI IIbOTO MOHATTS. B MOKTpHMHI KpPUMIHATBHOTO
MpaBa aHAJIOTIYHA TOYKA 30PY BUCIOBIIOBaNIAchk Ha mpukiai ctatti 265 KK Ykpainn:
TIOBTOPHUMHU MOXYTh OYTH TUTBKH JIBa 1 OUIbIIE 3JI0YMHU, TIepeadadeHi YaCTHHOIO
nepioro, abo ABa 1 OUIbLIE 37I0YUHH, TepeadadeHi YacTUHOO Apyroro ctarti 265 KK
VYkpainmy. [Ipu upomy T.I. CozaHchKuit IIKOM BIYYHO 3BEPTAE yBAry Ha CIIOTYYHUK
«abo0» y CIIOBOCHOJIYYECHHI «IisiHb, IEpeI0auYeHUX YACTUHOIO TIEPIIIOI0 a00 IPYTOI0H»
3a3Hayvar0uu, Mo e CIOTyYHUK «BUKITIOUAE MOKIIUBICTH OJTHOYACHOTO 3aCTOCYBaHHS
000x yacTuH cT. 265 KK Ykpainm» [1, ¢. 163].

Bapro 3ayBaxuth, mo yactunu 1 ta 2 cr. 156-1 KK Ykpainu 3akpiritoroTh pi3Hi
OCHOBHI CKJaJ¥ KPUMIHAJbHUX MPaBOMNOPYIIEHb, K1 BIAPI3ZHIIOTHCA MK COOOI0 HE
JIMIIIE 3a 3MICTOM CIIEIIaJIbHOI METH, ajie ¥ 3a BIKOM IMOTEPIILIOl 0COOH Ta 3a CTyIIeHEM
CyCHUIbHOI HEOe3meyHOoCTi. PaKTUYHO 3aKOHOJIaBellb KpUMiHAII3yBaB JIBa CAMOCTIWHI
PI3HOBHJIM TPYMIHT-TIOBEAIHKMA. 3@ TaKWX YMOB BYHMHEHHS OCOOOI0 CIEpIlLy
KPUMIHAJIBHOTO TMpaBonopyuieHHs, nependayeHoro 4. 1 cr. 156-1 KK Vkpainu, a
3r0JI0M — KPUMIHAJIBHOTO MPABOIMOPYIICHHS, Mepe10aueHoro 4. 2 i€l ) CTatTTi, Clij
KBaTiiKyBaTH 3a CYKYITHICTIO KPUMIHAJIBHUX MPABONOPYIICHb 0€3 IHKPUMIHYBaHHS
O3HAKH MOBTOPHOCTI.

Taka mo3wuiiss MATPUMYETbCS 1 B Y3arajlbHEHHI CYJOBOI NMPAKTUKU 3 MUTaHb
KBaidikaiii MOBTOPHOCTI Ta CYKYIHOCTI 3JIOYHMHIB, JI€ 3a3HAYAETHCA: «y CTaTTIX
OcobmuBoi uvactuau KK moBTOpHICTH y 0ararbOox BHNAJKax BHU3HAYEHO SIK
kBamidikyrody o3Haky. OTxKe, y IIUX BUIAJKAX y 3aKOHI HAETHCS MPO BUMHEHHS
MOBTOPHO (1[0 0O3HAYa€ BUMHEHHS BJAPYTe, BTPETE 1 OUIbIIE pa3iB) TAKOTO X Camoro,
IZICHTUYHOTO 3a CBOEIO KBaJTi(hiKaIli€ero 3m0uuHy» [2].

Onnak, cuTyallist yCKIaAHIOETHCS Y TUX BUITAIKaX, KOJIH Pi3HI (hOPMH JOMaraHHs
00 OJHIET W Ti€l )X AUTUHU (PAKTHUYHO OXOIUIIOBAIMCH E€IMHUM KPUMIHAJIBHO-

MPOTUIIPABHUM HaMmipoM BUHHOTO. Hampukian, ocoba crepiry MpomoHye TUTHHI
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BUTOTOBUTHU MOpHOTpadiuHi MaTepiain, a 3r0A0M — 3YCTPITUCH JIJI1 BUNHEHHS 111010
Hel 1HIIUX i CEeKCyallbHOTO XapakTepy, a00 > HaBMaku. Y TaKUX BHUMAJKaX
HEOOX1IHO BCTAHOBIIOBAaTH, YM HAETHCA MPO ACKUIbKA CAMOCTIMHHUX OJMHUYHHUX
CKJIAJ(IB 3JIOYMHIB, YU MIPO €TUHUMN TIPOJOBXKYBAHUM 37I0YHUH.

«IIpooBxKyBaHHUN 3JI0YMH BHKJIIOYA€E MOBTOPHICTH 3J0YMHIB, @ MOBTOPHICTH
BUKIIIOYAE TIPOAOBKYBAHUH 3J0YMHY»; «IMOHSITTSA MPOJOBKYBAHOTO 3JI0YMHY — II€ HE
npocto  (OpMaIbHO-IOPUAMYHA KOHCTPYKIIS, a pealibHe CcolllalibHe SBHIIE,
PI3HOBUAHICTh OJWHUYHOTO 3JI0YMHHOTO HisHHS» [3, c¢. 123]. I mis Takoro
KPUMIHAJILHOTO MPABOMOPYIIEHHS, SIK JOMaraHHs AUTHHH JUIsl CEKCYaJIbHUX IIUICH,
JIOBOJI XapaKTEpHUM € came MPOJIOBXKYBAHUN XapakTep 3JI0YMHHOI moBeaiHku. Lle
00yMOBJIEHO cHenu(diKo TPYMIHT-KOMYHIKaIlli, fKa 3a3BU4ail HE OOMEXKYEThCS
OJIHOPA30BUM KOHTAKTOM 13 TUTHUHOIO, a IIepe0ayae CUCTEMAaTHUHUN TICUXOJIOTTUHUIN
Ta KOMYHIKaTUBHHI BIUIMB Ha MOTEPHLTY 0COOY 3 METOIO BCTAHOBJIEHHS JOBIPJIMBHUX
BIIHOCHH, 3HWKEHHS KPUTUIHOCTI CIPUHHATTS Ta MMOCTYIIOBOTO CXWISTHHS TUTUHHU 0
OakaHoi /U1 BUHHOTO NoBeiHKK. CaMe ToMy JOMaraHHs HEp1JIKO peai3y€eTbes uepes
JEKUIbKa TOTOXXHMX JisiHb (TIOBIOMJIEHB, MPOIO3UIlINA, KOHTAKTIB), 00’ €IHAHUX
€IMHUM KPUMIHAIBHO-IPOTUIIPABHUM HAMIPOM Ta CHOPSIMOBAHMX Ha JOCATHEHHS
CHUIBHOI «CeKcyanbHOI» MeTH. ns  peamizamii «mopHorpadiyHOi» METH Taki Aii
MOKYThb HaBITh CTOCYBAaTHUCh HE OJIHIEI, a PI3HUX MOTEPIUIUX OCIO, ajne MpHU IBOMY
OXOTUTIOBATUCS €IMHUM 3JIOYMHHUM HaMipoM — BIAIITYBATH 3yCTPid 3 OJHOIO Ta/abo
1HIIIOIO TUTUHOIO JIJIS BTSATHEHHS 1X Y BUTOTOBJICHHS UTSYO1 MOpHOTpadii.

Opnak, mpo0Gsema mnomsirae y Tomy, 1o 4yactuau 1 ta 2 cr. 156-1 KK Ykpainu
nependavaroTh pizHi Buad Meth. Came TOMY BH3HAHHS TaKOTO MJISSHHS €JIUHUM
MPOJOBKYBAaHUM KPUMIHABHUM TPABOMOPYIICHHSIM (PAKTUYHO CTA€ HEMOMIJIUBHM,
a/pKe 3MiHa ab0 MOETHAHHS «CEKCYyaIbHOI» Ta «IOpHOTpadivyHOD» METH MPU3BOIUTH
0 BTPAaTH BHYTPIIIHBOT €AHOCTI YMHUCTY, IO (AKTUYHO CBIIYUTUME PO
TpaHcopMarllito yMUCIy BHHHOTO Ta MPO BHUHHUKHEHHS HOBOI'O CaMOCTIMHOTO
KPUMIHAJIBHO-TIPOTUITPABHOTO HaMipy. 3a TaKUX yMOB Jii 0coOu i KBamiQikyBaTu
3a CYKYIHICTIO KpUMIHAJIBHUX MPABONOPYIIEHb, ependayeHux 4. 1 ta u. 2 cr. 156-1

KK Vkpainu (ane Takoxx 6€3 BpaxyBaHHSI O3HAKH MOBTOPHOCTI).
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[TimcyMoByrOUM aHai3 Takoi KBajdi(iKyrouoi O3HAKH JIOMaraHHs JAUTHHU, SK
«J11i, BYAMHEH1 TOBTOPHOY, 3a3Hauy, 10 BOHA BUJAETHCS HEOCTATHIO €(DEeKTUBHOIO; Ti
BIUTMB Ha JAUQEPEHINAIII0 KPUMIHAIHHOI BIMOBIJAIBHOCTI € TOBOJII «OOMEKCHIM
(uepe3 Te, 10 MOBTOpHICTIO y "acTuHl 3 ctarti 156-1 KK Vikpainu daktuaHo
OXOILTIOETHCS JI0BOJII BY3bKE KOJIO JISHB).

HactynHoro kBasmihikyr0uor0 O3HAKOK JOMaraHHs IUTHHU Ui CEKCYalbHUX
IiJIei € BAMHEHHS MOro 3a MonepeIHbOI0 3MOBOIO IPyIIoio ocid. BapTo 3a3nauunT, 1110
KOJIM HAeThbCs Mpo [ii, CIIPSIMOBaHI HA BTATHEHHS HEMOBHOJITHHOTO Y BUTOTOBJICHHS
IuTA401 mopHorpadii, To Taka gopma crmiBydacTi € OUIbIN WMOBIpHOIO. BoaHouac,
KOJIM MOBa HJie PO METYy BUYMHEHHS OyAb-SKHUX 1HIIMX /1 CEKCYalbHOTO XapaKTepy
1010 MOTEPILNI0T AUTHHHU, TO CIIBYYACTb € JOBOJI1 HEMOIIUPEHOIO Ta HETUIIOBOIO IS
TaKoTo POy 3JIOUUHHHX JISHb.

TumoBiCT, Ta MNOIIUPEHICTh TEBHOI OOCTAaBUHM (O3HAKH) Ha MPaKTHUIIl €
HEOOXITHUMU KPUTEPIAMU JJI1 OOpaHHS ii B IKOCT1 KBaNi(PiKyrOUOi 151 KOHKPETHOTO
ckiaay 3nouuHy. Sk 3a3Hauae O.3. Mapmypa, «IIOMIMPEHICTh O3HAYa€ 4YaCTOTY
TPAIUISIHHS TI€T YM 1HIIOI OOCTAaBHHHU y PEATbHOMY JKUTTI, II0 MO>KHA BCTaHOBHUTH
JIUIIE BUBYAIOYM CTAaH 3JIOYMHHOCTI»; «TUIIOBICTIO OOCTaBUH € iXHS XapaKTEPHICTh
(mMpUTaMaHHICTH) AJIs IEBHOTO BUY 3JI0YMHY, 1 TAKY iX BIIACTUBICTh MOKHA BUSHAUYUTU
JIMIIIEe TEOPETUYHHUM IUISIXOM (32 JOITOMOTOF0 METOIiB (hopMaibHOT JTOTiKK)» [4, . 126-
127].

Buxoasun BiacHe 3 (opMalbHOI JIOTIKM, Taka KBalli(ikyroda O3HaKa, SK
BUMHEHHS JOMaraHHs JUTUHU «3a MONEPEAHbOI0 3MOBOIO TPYIIOI0 OCi0», 3arajioM He
€ THUIIOBOIO JJII TPYMIHTY, SIK (OPMH CEKCyallbHOI 3J0YMHHOI moBemiHku. Lle
OoOyMOBIIEHO,  Hacammepell, CaMOK  MPHPOAOID  JaHOTO  KPUMIHAIBHOTO
npaBonopyiieHHs. Cama KOHCTPYKITSL «IIPOMO3UIIIi 3yCTpidi», SKa JIKUTh B OCHOBI
00’€KTUBHOI CTOPOHM CKJIaAy 3JI04uHY, nepeadadenoro cr. 156-1 KK VYkpainu, 3a
CBO€I0 TIPUPOJIOI0 3/1€0UIBIIIOT0 OpiEHTOBAHA caMe Ha MEPCOHI(PIKOBAHY B3a€EMOJIIIO
MDK JIOpOociMM Ta AUTHHOK. Came TOMy CHUTyallis, KOJU JAEKUIbKa OcCi0 CHiJIbHO
3MIIACHIOIOTH JOMaraHHs OAHI€] TUTHHH, BUTIISAIAE HETUTIOBOIO TS KJIACHYHOT MOei

I[OTO KPUMIHAJILHOTO TTPaBOTIOPYIIICHHS.
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BogHodac MOBHICTIO BHKJIIOYATH MOXJIMBICTH BUYMHEHHS JIOMaraHHs 3a
MOTNIEPEAHHOI0 3MOBOIO TPYIIOI0 0CI0 TakoK HE MO)kHA. Taka dopma CIIBydacTi MOXKe
MaTH MiCIe, 10 NPUKIATy, y BUMAAKaX (YHKIIIOHYBaHHS OPraHi30BaHHX MeEPEx
CEeKCYaJIbHOI eKCIUTyaTallii JiTed; MISIbHOCTI I'PYI, MOB’S3aHUX 13 BUTOTOBJICHHSIM
auTsiaoi mopHorpadii tomo. [Ipore BapTo Bu3HATH, 10 KBamidikyroya O3HAKA «3a
MOTEPEHHOI0 3MOBOIO TPYIMOI0 0Ci0» HE BigOOpa)kae TUMOBY (POPMY BUMHEHHS
JIOMaraHHs JUTHUHU IS CeKCyalbHMX ITuiei. L{s o3naka Mae pajiie BHUHSTKOBUN
XapakTep 1 OXOIUTIOE MOPIBHIHO By3bKE KOJIO MPAKTUYHUX cUTyaliid. Tomy BUHUKaA€E
MUTAHHS I0JI0 JOIIIJIBLHOCTI BKJIIOUCHHS Ili€i (pOpMHM CIIBy4YacTi JO TMEpesiKy
kBamdikyrounx o3Hak cr. 156-1 KK Vkpainu. Illomo mnommupeHocti Takoi
KBaNi(PiKyrO4Oi O3HAKH, TO CTAHOM Ha TpaBeHb 2026 poKy MEHI HE BJAJ0Cs BUSIBUTHU Y
BIIKDUTOMY JIOCTYM1 >KOJHUX pIllIEHb CYydiB, Y SAKUX [ii BUHHUX 0ci0 Oynu 6
kBamiQikoBaHi came 3a 4. 3 cT. 156-1 KK VYkpainu 3 IHKpUMiHYBaHHSIM O3HAaKH
«BYMHEHE 3a MONEPEAHBOI0 3MOBOIO Tpymnoro ocid». HaTomicTe aHami3 JOCTYMHOL
CyZ10BO1 mpakTuku 3a cT. 156-1 KK Ykpainu gemoHcTpye, 1110 nepeBakHa OUIbIIICTD
MIPOBA/IKEHb CTOCYETHCA OJHOOCIOHOTO JOMAraHHg AUTHHH JUIsl CEKCYaJIbHUX LIICH;
3II0YMH 370UIBIIOTO peati3yeThCsl Yepe3 1HAUBIMyalbHe JMcTyBaHHA y Telegram,
Viber, Instagram, TikTok abo irpoBux yaTax; KOMyHIKallisi Ma€e NepcoH1(piKoBaHUN
XapakTep; BUHHUN 3a3BUYail CAMOCTIMHO BCTAHOBIIIOE TCUXOJOTIYHHI KOHTAaKT 13
JTUTUHOIO.

3-MOMDK THX KBaNI(IKYyIOUMX O3HAK, SIKI 3aKpiIUIEHI YMHHOIO pEaKLi€ro
gactuau 3 ctatTi 156-1 KK VYkpainu, Ha Mili morsia, HaiOUIbII 0OTPYHTOBAHOIO,
TUTIOBOIO Ta MPAKTUYHO € BUMHEHHS JIOMAaraHHs «IIOJI0 MaJIOJITHBOI OCOOWY.
[TepemyciM, TOIIIBHICTD 11 3aKPITJICHHS 00YMOBJIEHA ICTOTHO MiABUIIIEHUM CTYIICHEM
ypa3IrMBOCT1 MaJIOJIITHIX JiTel. ManoliTHRO BU3HAETHCS 0c00a, siKa He jocsria 14-
piuHoro Biky. Taka ocoba Mae HUXYMI pIBEHb NMCHUXOEMOILIIHOI 3pUIOCTI, TipIe
pO3IMi3HAaE MaHIMYJISATUBHY MOBEAIHKY JOPOCIIOro, JIeTIIe MiAJA€ThCsl HaBIFOBAHHIO,
OUTBIII CXUJIbHA JO JTOBIPIMBOTO CHPHUHHSATTS aBTOPUTETHOTO JOPOCIOTO, HE 3/1aTHA
MOBHOIO MIPOIO YCBIJIOMJIIOBATH CEKCyaJbHUM XapakTep KOMYHiKauii abo ii

MOTEHLIWHY HEOe3MEeYHICTb.
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Came ToMy JOMaraHssi 010 MaJoJIITHROI 0COOM CTBOPIOE 3HAYHO BUIIMIA PU3UK
YCHIIIHOT peajizalii 3JIOYMHHOI METH IMOPIBHSIHO 3 JIOMaraHHsM II0J0 ITi/UIITKIB
ctapuioro Biky. KpiM Toro, mcuxosjoriyHa mpupoia JOMaraHHs 3HAYHOIO MipOIO
0a3yeThCsi caMe Ha BUKOPUCTaHHI BIKOBOT Ta €MOIIITHOT HE3pLIOCTI JUTHHU. Y 1IbOMY
aCTeKTl MaJIONITHIHN BiK MOTEPMiNOi 0COOM BUCTyNAaE HE BUIAKOBOIO 0OCTAaBUHOIO, a
OJTHUM 13 KJTFOYOBHUX (DAKTOPIB, IO 0OYMOBITIOIOTH MiABUIIIEHY HEOC3TICUHICTh JIISTHHSI.

Sk 3a3naudae O.3. Mapmypa, Taka kBaniikyrodya 03HaKa, Ik BUNHEHHS 3JI0YUHY
1010 MaJIOJIITHROTO, HAJICKHUTH JI0 3aralbHUX O3HAK, 110 KBaJi(IKYIOTh 3J10YHH, SKi
MO’KHa BUKOPHUCTATU MpHU MOOY0BI OyIb-IKOTr0, ad0 X 3HAYHOI YACTUHM CKJIAJIIB
3no4uHy [4, c. 107]. [TigBuieHHs CycHiibHOT HEOC3MEKHU 3JI0YMHY IIEF0 00CTaBUHOIO
00yMOBJICHO BIKOBUMH OCOOJMBOCTSAMHU JIIOJWHHU, SKa 1€ MOBHOI MIPOK HE
po3BuHYJIacs (i310JI0TIYHO, IO O3HAYa€ 3HWKEHY 37aTHICTh OCOOM YMHUTU OIIIP
HAaCUJIbHUIBKUM JIisIM TICUXOJIOTIYHO 1 L€ nepeadadae MiABUIIEHY TPAaBMATHYHICTh
NICUXIKU 3a pe3yJbTaTaMH 3aloAisIHHS HIKOJIW 3J0POB’I0 UM HACWIBHUIBKUX [iH, a
TaKOXX PO3yMOBO Ta y BOJIbOBIM cdepl, IO 3HUKYE 3MIaTHICTH OCOOM POOUTH
MPaBUJIbHUN KUTTEBUUA BHUOIp 1 UM HE MIJJaBaTHCS BTATYBAaHHIO Yy PpPO3MAITy
NPOTHUIIPABHY YM aHTUIPOMAJICHKY MOBEIIHKY [4, ¢. 186].

Ha BinmiHy Big KBami(iKyr4oi O3HAaKM «BUMHEHHS 3a MOMEPEIHHOI 3MOBOIO
IPYIoOI0 OCI0», sIKa € T0BOJII HETUIIOBOIO ISl TOMaraHHsl, MajoiTHINA BIK NOTEPH1IOi
0co0u, HaBIaKH, € JOBOJII MOMIMPEHOI0 KPUMIHOJOTIYHOIO XapaKTEPUCTHKOIO 1IHOTO
3JI0YMHY. AHAJII3 TPaBO3aCTOCOBHOI MPAKTUKU Ta HAYKOBUX AOCIIIKEHb CBIIYUT, L0
3HaYHA YaCTHMHA BUMAJKIB CIIPSIMOBAaHA caMe Ha JITEH MOJIOAIIOTO BiKy. binbiie Toro,
came I0/I0 MAJIOJITHIX JITeH JOMaraHHs 4acTo Ma€ OLIbII TPUBAIHMM, CHCTEMHUHN Ta
MICUXOJIOTIYHO IHTEHCUBHUM XapakTep. BaXXJInBo Takok BpaxoBYBaTH, 0 MaJIOJITHIN
BIK TOTEPIUIOi OCOOM ICTOTHO IiJIBUIYE TSHKKICTh MOMJIMBUX HACIHIJIKIB TaKOTroO
3704nHy. MeThcs He JHIIE PO PH3HK MOAAIBIIOTO CEKCYyalbHOTO HACHIIBCTBA UM
eKcIuTyaTarlii, ajie ¥ mnpo MmOy MCUXOJOrIYHY TpaBMAaTHU3aIil0, BUKPUBICHHS
CEKCyaJIbHOTO PO3BUTKY, (OpPMYyBaHHS TPHUBAIUX TCUXOEMOIIINHUX TIOPYIICHbD,
npobJsieMH colfiaiizailii, MOpPyIIeHHs 0a30BOro BiMUyTTsA O€3MeKH Ta JOBIpU 10

JOPOCITUX TOIIIO.
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Came ToMy mocwiIeHa KpUMIHAIBHO-TIPAaBOBA 0XOpOHA MAJIOITHIX 0CI0 y MeXax
ct. 156-1 KK Vkpainu BuaaeTbcs HUIKOM BumpaBaaHoro. OKpeMo BapTO 3BEPHYTHU
yBary i Ha Te, 1m0 I KBajidiKyroua O3HaKa y3TOJKYETHCS 13 3arajlbHOIO JIOTIKOIO
KPUMIHAJILHOTO 3aKOHOJIaBCTBa YKpaiHU. Y 0ararbox CKJIajax 3JI0YMHIB MPOTU
CTaTeBOi CBOOOJM Ta CTaTeBOi HEIOTOPKAHOCTI MAJIOJITHINA BIK MOTEPHiNOi 0coOu
TPaJULIAHO PO3IIIAJAETHCS 3aKOHOJABIIEM SK OOCTaBMHA, IO ICTOTHO IIiABHIIYE
CyCHIJIbHY HEOE3MEUHICTh AISTHHA Ta OTpeOye OUIBIT CyBOPOi KPUMIHAJIBHO-TIPABOBOT
peaxiii.
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Tpodpumenxo P.B.,
CITIIBPOOITHHUK

cekmopy be3neku ma 060poHu

THCTPYMEHTH CTPATKOMY B KPUMIHAJIGHIN IMOJIITHALI

[Tomampmia po30yzoBa NEMOKPATHYHOI JEpkKaBU, Yy SAKIH HEYXUIBHO
3a0e31euy€eThCsl BEPXOBEHCTBO MPaBa, BUMArae 0OCy4aCHEHHs! KpUMIHAIbHOT MO TUKH
B Ykpaini. Il moTpebda mocummoeTbes Oe3MpereICHTHIMEI 0€3IeKOBUMHU BUKITUKAMH,
3 SKUMHU 3IIITOBXHYJAcs Hamla JAep)kaBa, ii CEKTOp Oe3nmeku 1 o0opoHH (3
MIPAaBOOXOPOHHUM OJIOKOM BKJIIOYHO) B X0J1 30poiHOi arpecii pd mpotu Ykpainu.
3MiHU OOYMOBIIOIOTHCSI TAKOX BaKJIMBUM (DOHOBUM (PAKTOPOM, SIKUM € CTPIMKUN
PO3BUTOK 1HGOPMAIIMHUX TEXHOJIOTIM 3 MEePEeX00M 3HAYHOI YACTHHHU CYCHIIBHUX
BIJIHOCUH Y HIH(PPOBY pEAIbHICTD.

Tpanchopmariisi Ta mojanbilia KpUCTali3allisl BXKE OHOBJICHOI KPUMIHAJIBHOI
MOJIITUKU MOKe BIOyTHCA Ticis i Gopmanizanii nuisixom po3poOKH BiAMOBIIHOTO
HOPMATHBHO-TIPABOBOTO MIAIPYHTA. IMmynabcom 10 1boro ciyrye Komnaexchuil
cmpame2iyHull NiaH pe@opmy8anHs OpeaHié NpasonopsoKy 5K YACMUHU CEeKMOpY
besnexu i oooponu Yrpainu na 2023-2027 poxu (aam — KCII), mo MICTUTB T€3y Mpo
MOCIZOBHY KpPUMIHAIBHY TIOJNITHKY, <«Hpiopumemom Yy SKiU € 3ano0izanHsa
3I0UUHHOCHI, HEeBI0BOPOMHICNb BIONOBIOAILHOCMI, 3AXUC 0COOU, CYCNITbCMBa ma
oepaicasu 8i0 KPUMIHATbHUX NPABONOPYULEHb, 3a0e3neuenHs IHmepecie NOmepninlo2o»
[1]. TIpu eomy KCIT cepen 6a30BUX CKIa0BMX KPUMIiHAJIBHOT MOJITUKA BH3HAYA€E
«3anposaod’cenHs OUHOI MeOilHOI noaimuxu ma cmpamezii nyoaiuHol KOMyHIKauii
0 cucmemu KpUMiHaabHoi locmuuii' y cghepi peanizauii KpUMiHAIbHOT ROTIMUKW .

Konkperuzaniss imeii KCII wmictutbes y [lnawi 3axodis, cnpsamoéaHux Ha
suxonanusa KCII (nam — Ilnan KCII), mo nepeadayae micisi CTBOPEHHS 3aKOHO1aBCTBA
PO CUCTEMY CTPATETIYHOIO TUIaHyBaHHS y cepl AepKaBHOI KPUMIHAIBHOT MOJITUKH
(3axio 2.1.3) po3poOky (3axio 2.1.4) xoHuenuii KpEMiHAJIbHOI MOJTITHKH [2].

Bo0auaeThcs, 1110 B OCHOBI LILOTO JJOKyMEHTa Ma€ OyTH YITKE PO3YMIHHS 3MICTY

KPUMIHAJIBHOI TIONITHKH, $Ka TOTpIOHA HAIIOMY CYCHUIBCTBY. TOX Tij dac
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(dbopmyroBaHHS 1i BU3HAUYEHHSI CJIiJl BPAaXOBYBAaTH HAsIBHI HaIpal[lOBaHHS HAYKOBIIIB
Ta TpoMajchkoro cekropy [3, 4, 5, 6]. 3a pe3ynbTaToM iX BHUBYCHHS HABaXYCh
3aMpONOHYBATH TaKi TOJOKCHHS:

«Kpuminanvha nonimuka — € ckiaoosor 3a2albHOI npagosoi ma 6e3nexosoi
NONIMUKU, OCHOBHUM CUCMEMOYMBOPIOBATbHUM €JIeMEHMOM NOAIMUKU 0epAHCcaAsU )
cqhepi 60pomuboU 31 3N0UUHHICINIO, WO BUSHAYAE HA OCHOBI KOMNIEKCHOI OYIHKU 3a2P03
cmpamezito i maKkmuxy, opmyaroe€ OCHOBHI 3A80AHHS, NPUHYUNU, HANDAMU U Yili
8NIUBY HA 3N0YUHHICMb, il NpeseHYii, 0CHOBHI HAPAMUBU 3AN00ICAHHA | RPOMUOLT
3710YUHHOCMI ON1A CUCMeMU CMPAMEIYHUX KOMYHIKAUIN, a MaKodic No3uyii, sK 3
NUMAaHb COYIANbHUX PepOopM, CNPAMOBAHUX HA OOPOMbOY 31 3N0UUHHICINIO, MAK [ W00
il HOpmamueHo2o 3abe3neuenmsi, 30KpeMa CMEOPEHH/KOpe2y8aHhs 6I0N08IOHO20
KPUMIHAIbHO20, KPUMIHAILHO —NpOYecyanvbHo20, KpUMIHATbHO-GUKOHABY020 ma
3aKOHO0ABCMBA, WO pe2NaMeHmye OlsLIbHICMb 0P2aAHI8 KPUMIHANbHOI IOCMUYII.

Konyenuyia KpuminaivHOi noaimuku 30cepeodxncyc y C80IX NONONCEHHSX
BUBHAYEHI CYCHIIbCMBOM [ 0epIHcasolo NPUHYUNU, Hanpiamu it yiti 60pomvou 3i
3MOYUHHICMIO, WO Ma€E: 3a0e3neyumu KOHYEHMpayilo 0epHCaA6HUX pecypcié Ha
HaubiIbwl 8pA3IUBUX HANPAMAX, 30PIEHMY8AMU 3AKOHOMBOPYY, HOPMOMBOPUY
OISIbHICMb, HAIAUIMYS8AMU IHCMPYMEHMU CUCIEMU CIPAMEZIYHUX KOMYHIKayill
oA npeeeHyii i nPpomuodii 3104UHHOCMI, OYIHUMU epeKMUBHICMb KPUMIHAILHOL
nONIMuUKY 3a2aiom U e@ekmueHicms OULIbHOCMI 0epIHCABHUX opeaHie )y cepi
OopomvoOU 31 3N10UUHHICMIO, KOHCONIIOYBAMU 0epHCABY U CYCRLIbCMBO HA 6OpombOY 3i
3JIOYUHHICINION.

KoHnemnitist Mae okpecitoBaTH MEPCIEKTUBY MOJIENb KPUMIHATBHOT MOITHKH, 1110
Ha BIJIMIHY BiJ] YCTaJEHO1 KapaJbHO-PEPECUBHOT MOJIEN1, Oy1e 30cepeKyBaTrCs Ha
npodiIakTUIll (peaKTUBHY MOJICNb MPOTHAIT 3TOYMHHOCTI Ma€ 3MIHUTH ITPOAKTHUBHA,
noOy10BaHa Ha MPEBEHIIIT, aHAIITUYHIN OOTPYHTOBAHOCTI, MI>XKBITOMY1i KOOPAUHALIIT
Ta CTpPAaTerivHMX KOMYHiKaIlisix), BIJHOBJICHHI COIIAJIbHOI CHpPAaBEIMBOCTI Ta
pecorriami3alii mpaBONmOPYITHHKIB.

JIns BimoOpakeHHs TaKoi MOJIE1 KpUMIHAIBHOI MOJITUKH, cepel 1i NPUHUMITIB,

mo mnotpedyrorh (Pikcamii y KoHmemniii, MponoHyeThCS BHAUTATH NPiOPpUTET
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npeBeHmii, skuil nependavae CHOPsSMYyBaHHS OCHOBHUX 3YCWJIb JIEpKaBU Ha
3ano0iraHHs 3J0YMHHOCTI, a He JuIe Ha 00poThOy 3 11 HacmiakaMu. ToOTO B OCHOBI
MOJIeJTi - JOMiIHYBaHHs TPEBEHTUBHMX 3aCO01B Ta 3aX0/11B KpUMIHAIHHOT IMOTITHKH HAJT
pPENPECUBHUMU.

3a Takoi MOfelNi pearyBaHHS Ha KpUMIHAIbHI 3arpo3d Ma€ 3/1MCHIOBATHCS B
nepury 4Yepry LUISIXOM YCYHEHHS yMOB iX BHHHKHEHHS/ICHYBAaHHSI/TIOUIHMPEHHS
IPaBOBUMH,  aJMIHICTPAaTUBHHUMHM, YMPABIIHCHKUMHU, OpraHi3allliHO-TEXHIYHUMH,
KOMYHIKaIlitHUMH 3ac00aMu, 30KpeMa 3ac00aMu cTpaTeriyHMX KOMYHiKallii, a Bxke
SK XIPYpPriuHMM 1HCTPYMEHT CJijJ 3aCTOCOBYBaTH KPUMIHAII3aIlll0 BiAMOBITHOIO
JisTHHS a00 MOCWJIEHHS! MOKapaHHS 3a HbOTO, L0 CYHNPOBOKYETHCS aKTHBI3ALIIEIO
OpraHiB TPaBOMOPSAIKY 3 BHUKPUTTS, MPHUIMHEHHS Ta PO3CIITyBaHHS BU3HAYCHHUX
KpUMiHAJIbHUX MPABONOPYILIEHb.

Peanizaiiiss 1boro npuHUMIly NOTpeOye PO3BUTKY CHCTEMH PAHHBOTO BUSBIICHHS
KPUMIHOT€HHUX PHU3UKIB, BIOPOBA/KEHHS NPOKOMYHIKOBAaHMX 13 CYCHUIBCTBOM
COLIIAJILHUX TpOorpaM, CIPsIMOBaHMX Ha MIATPUMKY Bpa3jIMBUX I'PYIl HACEJIECHHS, a
TaKO)X BHKOPUCTAHHS CyYaCHUX aHANITUYHUX 1HCTPYMEHTIB JJIsl TPOTHO3YBAHHS
3JI0YMHHOCTI.

[ToB’s13aHMM TPUHIMIIOM Ma€ OyTH MPOAKTUBHICTH KPUMIHAIBHOI MOJITUKH -
CTpaTeryBaHHs Ha BUIEPEIKEHHS, IHILIATHUBHICTh, CIPSIMOBAHICTh HA 3amo0IiraHHs
mpoOjemMaM, TPOTHO3YBaHHS PHU3MKIB W 3arpo3 Ta camocCTiiiHe (opmMyBaHHSA
00CTaBHH, 3aMIiCTh pearyBaHHs HA BiKe CTBOPEHI.

CucreMHuil miAxig, KpiM BH3HAYEHHS 3MICTY Ta MPUHIMIIB KPUMIHAIBHOT
MOJIITUKK, OOYMOBIIOE W 11 CTPYyKTypyBaHHs, IO 3a0e3leyyBaTUME MOAAIBITY
e(eKTUBHY peani3alilo HUISIXoM (OPMYJIIOBAHHS B MEKax BIANOBIAHMX CKJIaJ0BHX
KPUMIHAJIBHOI TIOJIITUKY MPIOPUTETHUX 3aBJIaHb Ta JIOBFOCTPOKOBUX MIKTaly3€BUX 1
rajly3eBuUX, 1HCTUTYLIMHMX, MPABOBUX Ta OpraHi3aliifHUX 3aXO[IB 3armoOiraHHs 1
MPOTHUAIT 3JIOYUHHOCTI, PETEILHOIO0 MOKPOKOBOI'O TUIAHYBaHHS BIJMOBITHUX 3aXO/lIB
Ta BU3HAYCHHS IHCTPYMEHTIB iX BUKOHAHHS.

[IponoHy€eThCS PO3IIIAHYTH TaKe CETMEHTYBaHHS — MOJUT Ha CKIIaI0B1/OJIOKH

KPUMIHAJIBHOI MOJITHUKH, SIKI OJTHOYACHO B3a€MOMNOB’SI3aHi 1 MOJEKY/IU MOTJIMHAIOTh
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OJIMH OJIHOTO: CEerMeHT CTPATeriyHoro IUiaHyBaHHsi y cdepi OopoThOM 3i
3JIOYMHHICTIO (QHAJITMYHA CHCTEMa OI[IHKK 3arpo3, BHU3HAYCHHS IIPIOPUTETIB,
po3po0Ka  TUTaHIB/3aXOMdiB, OHOBJICHHS  KOHIICMIIi); CerMeHT IPaBOBOIO
3a0e3neyeHHs1 KPUMiHAJIBbHOI MOJITHKM (CKJIAIOBl: KpPHUMIHAJIBHO-TIPABOBA,
KpUMiHAIBHO-TIPOIECYalIbHa, KpUMiHAIbHO-BUKOHABYA MOJIITUKH,
IHCTUTYLIIOHAI3Allll CaMOi KPUMIHAJIBHOI TMOJITHUKK MUIAXOM pO3poOJeHHs i
3aKOHOJIaBUOi 0a3u); CerMeHT iHCTUTYWiHHOro 3a0e3medyeHHs1 peaJsizamii
KpUMiHAJIBHOI TOJiTHKM (po30ynoBa I1HCTUTYLIHHOT CHPOMOXKHOCTI CHCTEMHU
KpuMiHaIbHO1 1OCTHIlT (i1 OKpeMHUX OpraHiB) HMPOTUISITH 3TOYMHHOCTI, CTBOPEHHS
e(peKTUBHUX  MEXaHI3MIB  KOOpJWHAIlI Ta  CTpaTeriuHUX  KOMYHIKaIlii);
MPOQUIAKTUYHUI (CerMeHT NMpeBeHlii); MizKHapoHe CIiBPOOITHUITBO 3 NUTAHb
KPHUMIHAJILHOI NOJIITHKH.

3acobn, MeToAM Ta I1HCTPYMEHTH CTpATeriyHUX KOMYHIKAIIM  MOXKYTb
3a0e3neuyBaTi a00 €(PEKTUBHO CHPUATH peani3alii KpUMIHAIBHOI MOMITUKU B PO3pi3l
KOXHOTO 13 BU3HAYECHHUX 11 CETMEHTIB.

/losiokoeo: llpaktnka CrTpaTkOMy, 30KpeMa 3aJOKyMEHTOBAaHAa Yy BHJIAHHSIX
MPAKTUYHOTO JIOBITHUKA «Pexomenoayii ma Kkpawyi xeiicu peanizayii cmpameiyHux
KomyHiKayiti 6 ymoeax eiunu» [7] Bkazye, mo CraTrkoM Hapas3i e()eKTHBHO
BUKOPUCTOBYE Takl 3ac00HM, METOAM Ta iHCTPYMEHTH, SK: O(ILIAHI MOBIAOMIIECHHS
(mpecpenisu, 3asBU, KOMEHTap1); CIIBIpaIld 3 Me/ia; KHUTOBUAABHUIITBO/ TIOIIUPEHHS
JTepaTypHUX TBOPIB B ayni0(opMarti; BUKOPUCTAHHS KIHOIHYCTpIi AJI MPOCYyBaHHS
HapaTHUBIB; TPUCYTHICTb B COIIAJILHUX MeEpekaX; BUKOPUCTAHHS TEXHOJOTIH
CHUCTEMHOT'O PO3YMIHHS Cy4aCHOTO KOHTEKCTY, BUSIBIICHHS! KOHTPKYJIBTYPHHUX TPEH/IB 1
BPa3JIMBOCTI COL[IAIbHUX T'PYII; OCBITHI, CIIOPTUBHI, HAYKOBI, KYJbTYpHI IPOrpaMu Ta
KOMIIaH1i; CTBOPEHHS IHTEPAKTUBHOTO KOHTEHTY Jis MoJiojl; (hopMyBaHHSI OpEeHIB,;
MDKBIJOMYa 1H(pOpMaliiHa KOOpAMHAILIS; KOMYHIKAIllsl Ta KOOpAWHAIUS Mdid 3
TPOMAJITHCHKUM CYCHUIBCTBOM, 30KpEMa TIPOMAJICBKUMH OO0’ €THAHHAMHU, a TaKOX
pENIriiHUMU  OpraHi3allisiIMK, COIIaJbHO BIAMOBINATLHUM O13HECOM; CIPHUSHHS
PO3BUTKY TMATPIOTUYHHUX, MAUTSIYMX 1 MOJIOADKHHUX, CKayTChbKUX OpraHizallii;

CYTIPOBOJIKEHHSI pealtizailii COMalbHUX MPOrpaM; B3aEMOIS 3 JiiepaMu TPOMaIChKO1
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TyMKH (JIiIepaMu BIUTMBY Ha (opMasibHI Ta HehOpMaIbHI COIlabHI TPYMH), IKUMH €
€KCIIePTH, MPEJICTABHUKHU CUJI O€31IeKH 1 000POHH, BOJIOHTEPHU, PEIIT1iHI 11541, MEIUKH,
HAYKOBII1, OJ0TepH, Tese-, palioBeaydi, My3UKaHTH, MUTII, CTIOPTCMEHH; (POpMyBaHHS
KOMYHIKaTUBHUX CTpaTerii, mporpam. BoauaeTscs, 110 cepejl 1HIIOT0 NepCIeKTUBHOIO
mis  CTpaTkoMy MOXKE CTaTH CHHXPOHI30BaHAa 3 PO3BUTKOM KiHOIHAYCTIi,
MYJBTHILTIKAIT (BUPOOHUIITBA iX MPOAYKTIB 13 BMICTOM COLIaJIbHO-TATPIOTUYHUX
€JIEMEHTIB) IIporpama (3a y4acTi Jep>KaBu, MICIIEBOTO CaMOBPSIyBaHHs Ta MPUBATHOTO
CeKTOpa) 3 pO30yIOBH/BITHOBIECHHS MEpeXkl KIHOTeaTpiB, IO 3ale3nedyBaTUMe
JIEMOHCTPAIII0 KIHOMPOIYKIIii BiAMOBIIHOTO ¢dopmary (B MOEAHAHHI 3 COLIAJIBLHOIO
pPEKIIaMOI0 Tiepe/l KIHOMOKa3aMM), COIIaIbHOI MYJIBTUIUTIKAI], a TAaKOX MOIIMPEHHS
Pa30BHX Ta 32 A0OHEMEHTAMM CEAHCIB JJIs JITEH, IKOJIAPIB, FOHAIITBA.

Hukue 3ynuHIOCh Ha OKPEMHUX 3aBJAHHSX JUISl TUX CEIMEHTIB, B AKX CTpaTkoM
Ta MOro 1HCTPYMEHTH MAaTUMYTh BHpIIIAJIbHE 3HAYEHHS (CErMEHTIB 1HCTUTYIIIHOTO
3a0e3neueHHsl peasizallii KpUMiHAIbHOI MOJTITUKY Ta PEBEHIIIT).

Crpareris HarionaiabHoi 0e3neku Ykpainu «bE3ITEKA JIIFOJIMHU - BE3IIEKA
KPATHW», 3atBepmxena Ykaszom Ilpesunenta Ykpainu Bix 14 Bepecus 2020 poky Ne
392/2020 [8], mo dakTopiB, 110 YCKIAJIHIOIOTh HEHTpaTi3alliio 3arpo3 HaI[lOHATbHIN
Oesrenl, BITHOCUTh CIa0KICTh CUCTEMH CTpaTeriuHux KomyHikamiid. 3a Ctpareriero
HalOEe3MEeKH, CTBOPEHHSI CUCTEMHU CTPATErTYHUX KOMYHIKAIlM € OJJHUM 3 OCHOBHHUX
HaIpsIMIB 30BHIIIHBOMOMITUYHOI Ta BHYTPIlIHbOMOJITHYHOI JAislIBHOCTI JIep>KaBU
1U1s 3a0€e3nedyeHHs 1 Hal[lOHAJbHUX 1HTEPECIB 1 OE3MEKHU.

B cBoro uepry Crpareris iHdopmariiiiHoi Oe3neku, 3aTBEpKeHa YKa3zom
[Ipesunenta Ykpainu Big 28 rpyans 2021 poxy Ne 685/2021 [9], dopmymtoroun
CTpaTeriyHi KOMYHIKalii SIK - CKOOpJMHOBaHE 1 HaJEKHE BUKOPUCTAHHS
KOMYHIKAaTUBHUX MOJJIMBOCTEH JepaBu - MyOJIYHOI AMIUIOMATIi, 3B’SI3KIB 13
IPOMAJICHKICTIO, BINCHKOBUX 3B’513KIB, IHPOPMALIMHUX Ta MCUXOJOTTYHUX ONEpaIlii,
3aX0/iB, CIIPSIMOBAHUX Ha MPOCYBaHHS LIIEH JIepKaBH, TAKOXK KOHCTATYE, 1110 YKpaiHa
nepebyBace Ha eTarll CTAHOBJICHHS CUCTEMH CTPATETYHUX KOMYHIKAIIii.

3 METOI0 PO3BUTKY CHUCTEMH CTpaTeriyHuX KoMyHikaiiii Ctpareris 00poT0u 3

OpraHi30BaHOI 3JIOYMHHICTIO, CXBaJieHa posnopsypkeHHsM Kabinery MiHicTpiB
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VYkpainu Big 16 Bepecus 2020 poky Ne 1126-p [10], 3a nporo3uiliero aBTopa mboro
Marepiaiy Oyja HallOBHEHHS TOJIOKEHHSIMH TIPO «Po3po0aeHHs ma 3aNnpO8aA0NCEHHS.
MeXamizmy cmpame2iuHux KOMyHIKayi y cghepi OopomvOu 3 0peaHi308aHOI0
3JIOYUHHICION.

[TocninoBarM B po30ynoBi cuctemu Ctpatkomy crano BusHaueHHs B KCII Ta,
BinnmoBinHo, Ilmani KCII (3aBmanHs 2.7.) HEOOXITHOCTI «3aNpOBAOMNCEHHS E€OUHOL
MeOIliHOT noaimuku ma cmpameeii nyoniYHoi KOMyHIKayii 015l cucmemu KpUMIHATIbHOT
rocmuyii y cghepi peanizayii KpUMIHANbHOL NOTTMUKU.

JloriunuMu OyAyTh MOJAJBIINI KPOKH 3 peaiizaiii KOMIUIEKCHOTO MIIX0Iy 0
po3BuTky CTpaTkoMy B YKpaiHM, TMOIIMPEHHS HOPMAaTUBHO-TIIPABOBOTO Ta
oprasizauiifHoro 3a0e3ne4eHHs] TaKoro BUAY AISUIBHOCTI B YCIX cdepax Aep>KaBHOI
MOJIITHKH, TOTUYHHX 70 chepH HalllOHaIbHOI Oe3neku [11], 30kpema B KpuMiHaJIbHii
MOJIITHILI.

ToX AOpEYHHUM € HAIOBHEHHS KOHIEMII KPUMIHAJIBHOI MOJITUKU 1I€SIMU Ta
dbopmymoBaHHsIMU  TIpo  po3BUTOK CTpaTkomy, 30KpeMa SIK CKJIaJ0BOI
iHCTHTYHIiHOTO 3a0e3MeYeHHs peani3alli KpUMIHAJIBHOI MOJIITUKY, Ha 3pa30K:

Oxpemi Oepxcasnux incmumyyii — epaeyi Cmamxomy, AKi,  CmM8OpP0OYU
Hapamuseu 8 iHmepecax peanizayii 0epiHCagHOi NONIMUKU 8 Medcax KoMnemeHyii
gidomcmea (hopmyniowouu «2paHo Hapamueuy Ol KOHKpemHuoi cghepu ma
CYNPOBOONCYIOUU IX «MATUMU HAPAMUBAMUY), MAIOMb O0OHOYACHO 3abe3neyysamu
NPOCYBaHHs OA308UX OEPIHCABHUX CMPAMELIUHUX HAPAMUBIE, 30KpeMd, CNPIMOBAHUX
Ha peanizayito Kpuminaavhoi noaimuxu. Ilpu yvomy egidomcmeam — 2epasysam
Cmpamxomy HeoOXIOHO AKMUBHO SUKOPUCTNOBYBAMU O0OUH OOHO20 OJisl NPOCYBAHHS
gidomuux Hapamusie 6 IHwux cgepax. Hanpayrwoseanus maxkux opeaHizayiiHo-
npasoUX MexaHizmie MidceiooMuoi 83aEmo0ii cmeoprosamume YMo8u 01 PO3GUMKY
HAYIOHATLHOI CUuCmeMu CmpameiuHux KOMYHIKAYIU SIK 20PU3OHMAIbHOL MepediCl
peanizayii cmpame2iyHUX Hapamueie ma NioBUWEHHS eheKmUBHOCMI 0epIAHCABHOIL
NOJNIMUKU, 30KpemMa KPUMIHATbHOT NOJIIMUKU.

[Ipy 1bOMY y NHUTaHHI 3aCTOCYBaHHS CHUCTEMHU CTpPATErIYHMX KOMYHIKAI B

iHTepecax peanizaiii KPUMIHAJIBHOI TOJITUKH JOIUIBHO aKIEHTYBaTH yBary Ha
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PO3BUTKY MEXaHI3MiB B3aeMo/iii (MPsiMoi a00 onmocepeaKoBaHOI — 3 BUKOPHUCTAHHSIM
IHIIUX JEp’KaBHUX/KOMYHAJIBHUX OpraHiB/yCTaHOB, I1HCTUTYTIB TPOMAJISTHCHKOTO
CYCIILJILCTBA, M€Jia) 3 TPOMAaJaMH, TEPUTOPIAJILHUMHU 00’ €IHAHHAMM T'POMAJSTH
Bcix piBHi Ta popm (oOnacreit, cromuil, odaacHux neHtpis, OTT, mict, cenwu, ci,
0o0’€MHAHHSMHU  MEIIKAHIIB  BYJHUI[/KBAPTaNiB,  KUTJIOBUX  KOMILIEKCIB,
OaraTokBapTUPHUX OyAWHKIB, CaJ0OBUX TOBAPUCTB, FApaXHUX KOOMEPATHBIB TOIIO),
rpoMajcbKuMu 00 ’€IHAHHSIMM  (OpraHizamisiMd, CHUIKaMH), pediriiHuMu
opramizauisimu, mnpodeciiiHuM cepegoBUIeM pi3HHUX cdep, a  TaKOXK
NiANPUEMCTBAMM KPUTHYHOI iHQpacTpykTypH, Oi3HecoM, 1[0 Mae TEXHIYHI Ta
oprasizaiiiai MO>KJIUBOCTI CIIPUSTHHS 60poTHO1 31 3JI0YMHHICTIO
(BimeocnocTepexeHHsl, (pi3uuHa OXOPOHA TEPUTOPIi, 1HPPACTPYKTypa €IEKTPOHHHUX
KOMYHIKaI[IHHUX Mepex, 1HdopMaIliiiHi pecypcu, creriaibHa TexHika Toio). [Ipu
bOMY BaXJIMBUMH eneMeHTamu (CTpaTKoMy B 1HTepecax peanizauii KpuMIHaIbHOI
MOJITUKK € poOoTa 3 Mefia SK 3arajbHOHAIIOHAJIBHOrO, TaK 1 PET1OHAJIBHOTO,
MICIICBOT'O PIBHIB, @ TaKOXX B3a€EMOJIIA 13 CHEIiali30BaHUMH Ta C(HOPMOBAHHMHU 3a
TEPUTOPIATLHUM TPUHIAIIOM TPYIMaMH B COIIAILHUX MeEpekax, iX OKpPeMHUMHU
KOPUCTYBa4YaMH.

Posraspatoun KiArOYOBY pPOJb 1HCTPYMEHTIB CTPATEriUHUX KOMYHIKALIA ISt
CEerMEHTY IHCTUTYUiHHOro 3a0e3medYeHHsl peaiizallii KPUMIHAJIbHOI MOJITHKU Ta
CerMeHTy NpeBeHUil 3JOYMHHOCTI, CIJIJI TaKOXX BIAMITUTH iX MiCIle Ta POJIb B
IIEPCIIEKTUBHOMY MIKBiIOMY0MY KOOPAMHALIHHOMY MeXaHi3Mi IpeBeHil:

1) 3a pe3ynbTatamMu OMpaIfOBaHHS MaTepialiiB MPABOOXOPOHHOI CHIIBHOTHU Ta
THIIMX JTOCJIJKEHb BU3HAYAIOTHCS YMOBH, SIKI CIIPUSIOTH MOMTUPEHHIO KOHKPETHOTO
BUJTY 3JIOYMHHOCTI;

2) KOOpAWHAIIIMHUM OPraHoM 3 TPOTUMIi 3JOYMHHOCTI BH3HAYAIOTHCS
IHCTpyMEHTH BIUIMBY Ha BH3HAY€HI YMOBH, Cepel SKHX: MPaBOBi 3axoau:
BUJIaHHS/3MIHA/CKaCyBaHHS HOPMATHBHO-TIPABOBUX aKTiB, 5Kl 0Oe3MocepeHbo
BIUIMBAIOTh HAa BH3HAYEHI YMOBHM, KOMYHIKaIlil II0J0 ULWUX JOKYMEHTIB 13
CYyCHIJILCTBOM; pO3po0OKa y B3a€MOJIIi 13 MPUBATHUM CEKTOPOM 1 TPOMAJCHKICTIO

opraHi3anmiiiHUX, TeXHIYHHUX 3aXOAiB, IO YCYBAaIOTh/HEUTpami3ylOTh BIJNOBIIHI
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opraHi3zailiiffi (aAMiHICTpaTHUBHI), TEXHIYHI MOKJIMBOCTI JIJI1 BUNHEHHS BIJMIOBIIHUX
3JIOYMHIB Ta CTBOPIOIOTH YMOBHU JUISl iX MONEPEIKEHHS;, 3aXOAH CTPaTeriyHux
KOMYHiKaIlii, 10 HaBeIeH1 BUIIE (HATPUKIIA, 13 TOBEACHHS JJ0 HACEIICHHS HApaTHBIB
IIOJI0 HEraTUBHOTO CHPUMHSATTS BIAMOBIJIHUX 3JI0YMHHUX TIPOSIBIB, a TaKOX
iHpopMaIlii (110,10 TPOTUIPABHUX, CXEM, MEXaH13MiB, TIPUHOMIB BUNHEHHS 3JI0UYHHIB),
gKa JOMOMOXE TpoMajl TOoIepekaTH Ha MICHAX Taki MpOSIBU); 3aX0Iu 3
dinancyBaHHs/0101keTyBaHHSI OKpeMHUX c(ep, PErioHiB UM KaTeropiidi HaCeJICHHS,
10 3a0€3MeYNTh MiABUIICHHS PIBHS JKUTTS MPAIliBHUKIB OKpeMoi chepH, HaceIeHHs
BU3HAYEHOI TEPUTOPIi UM COLIANBHOI TPYMNH, B3AEMOJIS IJIsi I[OTO 3 MPUBATHUM
CEKTOPOM, pOoOOTOAABISIMH, 1110 CTBOPIOIOTH YMOBH ISl 3a0€3MEUYEHHS HAJICKHOIO
P1BHSI JKUTTS HalMaHHUX MPAIliBHUKIB;

3) KOOpAMHALIMHUM OPraHOM TOTY€THCS KOMIUIEKCHUX IJIaH 3a3HaYEHUX BHUIIE
3aXO0/I1B 3 YCYHEHHSI YMOB JIJIsl BU3HAYEHO1 KaTeropii 3JI0YNHHOCTI;

4) KOOpAMHALIMHUN OpraH CTBOPIOE €(EKTHUBHI KOMYHIKAI[IiHI MEXaHI3MHU Ta
JIOBOJIUTh JI0 CITIBBUKOHABIIIB (J€p>KaBHI OpraHW, IHCTUTYTH TPOMAASTHCHKOIO
CyCIUIbCTBA) KOMIUIEKCHUX IUIaH 3aXOIB 3 YCYHEHHS YMOB, KOHTPOJIOE HOro
BHUKOHAHHS, 3BITY€E PO HOr0 pe3ysbTaTu.

[HCTpyMEHTH CTpaTeriyHux KOMYHIKallid MaroTh 3a0€3MeUnuTH peani3aliio
NpeBeHTUBHUX 3axoiiB (y T.4., B paMKax @porpaM COLIaJIbHOI TPEBEHIIIT)
KpUMIHAJBbHOI TIOJNITHKH, HAcaMIiepesl TaM, JI€ BHKJIIOYHO aJMIHICTPAaTHUBHUX,
MPABO3aCTOCOBHUX 3yCHJIb JICPKABHOTO arapaTy HeIOCTaTHbO.

30KpemMa, 11e CTOCYEThCS MMPEBEHTUBHOTO BIUIMBY Ha IIJJIITKIB, MOJIO/Ib, JIFOJICH
0e3 CTIMKHX COIllaJbHUX Ta MOpaJIbHUX OpieHTHpiB. Taki kKareropii Ha JaHWUN Yac
aKTUBHO BUKOPUCTOBYIOTHCS 3JI0UMHHICTIO.

Tak, 3it EU SOCTA 2025 wmictuth okpemuit posnain «Kpuminaibhe
BHUKOPHCTaHHS MoyIoaux 3a04uuHIliBY» («Criminal exploitation of young perpetratorsy).
Y s3BiTi [12] Ta wMartepianiax Jlepkdiamonitopunry 3 Horo anamizom [13]
KOHCTaTy€EThCS, 10 €KCIUTyaTallisi MOJIOIUX 3JIOYMHITIB JJIsi CKOEHHS 3JIOUYHMHIB CTaJia
TaKTUKOI0, KOTpa INBHIKO PO3BUBAETHCS 1 3aCTOCOBYETHCS OpPraHi30BaHOIO

3JIOYMHHICTIO SIK CMNOCI0 YHHMKHYTH BHSBJICHHS Ta CYyJIOBOTO IEpeciiayBaHHS.
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HacunbscTBO SIK mociayra CTOCYEThCS MEpenayl HACUIbHUIBKUX 1A HA ayTCOPCUHT
NoCTayajJbHUKAM KPUMIHAJIBHUX IOCIYT, [0 Nependayae BUKOPUCTAHHS MOJIOAMX
3MOYMHIIB TSl 371ACHEHHS TIOrPO3, HamaAiB abo BOMBCTB 3a meBHY miuaty. HOHakiB
HaliMaloTh JUJIepaMU YU HAPKOKYp €pamMu, y4acHHKaMU KiOepaTak Ta omepauii 3
TPaH3UTY 3J0YUHHHUX J0XOIB. Monoaux mojei BepOyroTh Ta HaBYalOTh OHJIAH. Y
3JIOYMHHOTO CBITY ICHY€ 3HAYHWU TIOMMHMT HA MOJIOJMX JIIOJCH, HANTAITOBAHUX Ha
BUKOHAHHS HACWJILHUIIPKUX Ta 1HIIUX 3JI0YMHHUX 3aBJaHb, & TAKOXK BPA3JIUBY MOJIO/Ib,
10 MOKHA TIPUMYCUTH ¥ IPUTOTYBATH 10 HUX.

Bxazani kareropii (miamTKA, MOJIO/Ab, COLIAIBLHO J€30pIEHTOBAHI, 0€3pOO0ITHI)
AKTUBHO BUKOPUCTOBYIOTHCS SIK 3JIOUYMHHI 1IHCTPYMEHTH TEPOPUCTHYHOI, MiAPUBHOI
TUSJIBHOCTI MPOTH YKpaiHu. BiamoBigHi OIMiHKYU (y T.4. CTATUCTUYH1) Ta BUCHOBKHU
MICTAThCS, 30KpeMa B Marepianax gociipkeHb ['O «llenTp 0e3nexoBUX JTOCHTIIKEHb
«CEHCC» [14]) ta Onera Ilokanpuyka Ha Temy «TEPOPUCTU-ITIIJIITKHA.
BUBYXOBUU BIK HA CJIYXKEI ¢c6» [15].

Toxx BOauaeTbcss HEOOXITHUM BKHUTTS CUCTEMHHX 3aXOJIB 13 BHKOPHUCTAHHS
KOMYHIKAIITHUX MOXKJIMBOCTEH Jep>KaBU SIK 1100 MOCWJICHHS B3a€EMOJII 3 BJIAJIO0
IUIIXOM BHUBYEHHS (y T.4. 4Yepe3 MOXIUBOCTI 1HCTUTYTIB TPOMAISHCHKOIO
CyCNUIbCTBA) Ta 3aJ0BOJIEHHS MOTpeO BIANOBIAHUX BEPCTB/KATEropiil, Tak 1 s
(dhopmyBaHHs iHcTpyMeHTaMu CTpaTKOMy MOJIefiel CUCTEMU I[IHHOCTEH Ta MOBEATHKU
JUTSL TIJJTITKIB, MOJIOJI, a TaKOX JOPOCIHX, SKI BTPATHJIM YU CBOEYACHO HE HAOYJIH
MOpaJIbHI OPIEHTHUPH.

BucHoBku:

1. TlepciekTMBHA MOJIE]b KPUMIHAJIBHOI MONITHKH, IO BiAMOBIZA€E MOTpedOaM
CyCNUIbCTBA, HAa BIIMIHY BIJ YCTalleHOI KapajdbHO-PENPECUBHOI MOJENi, Mae
30cepeKyBaTucs Ha mpodinakTuil. PeakTuBHy MOAENb MPOTHAIl 3TOYUHHOCTI Ma€e
3MIHUTH MpPOAKTHBHA, MOOYyJOBaHA Ha MPEBEHIIIi, AaHATITUYHINA OOIPYHTOBAHOCTI,
MDKBIJIOMYiM KOOpAMHAIIT Ta CTpATeTIYHUX KOMYHIKAIIisIX.

2. HeoOximHUMM € TIOAQIIbIII KPOKH 3 peatizallii KOMIUIEKCHOTO MiIXO0Iy IO
po3Butky CtparkomMy B YKpaiHM, TONIUPEHHS HOPMAaTHBHO-TIPABOBOTO Ta

oprasizaiiifHoro 3a0e3ne4eHHs] TaKOro BHUAY AISUIBHOCTI B YCiX cdepax AepikaBHOL
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MOJITUKHA, JOTUYHUX J10 chepu HalllOHATbHOI Oe3MeKkH, 30KpeMa B KpHUMiHAJbHIM
ITOJIITHILL.

3. KpuminanbpHa MoiiTHKa y CBOEMY apceHalli TOBUHHA MAaTH HAJIAIITOBAaHI Mif
gac 11 dopmamizamii  (IUIIXOM PO3pOOKM HOPMATUBHO-TIPABOBOTO IMIATPYHTS Ta
IUTaHyBaHHS 11 peani3allii) 1HCTPyMEHTH CHUCTEMM CTPATETiYHUX KOMYHIKalii AJis
MPEBEHIIIT 1 MPOTUIIT 37I0YUHHOCTI.

4. Cepen mpiopureriB Ctparkomy B cdepi KpUMIHAJIBHOI TMOJITUKU -
dbopMyBaHHS TakKWX, IO BIANOBIAAIOTH IHTEpECaM CYCHIJIBCTBA 1 CaMmoi JIFOJWHH,
MoOJIeNIe CUCTEMHU I[IHHOCTeM (MOpaJIbHMX, €THUYHHUX, JYXOBHHX, IIPABOBHX,
MarepialbHUX OPIEHTUPIB) Ta MOBEIIHKH IS MiATITKIB, MOJO/II, @ TAKOXK JOPOCIHUX,
AK1 BTpPATWJIM YU CBOEYACHO HE HAOYJIM BINOBIAHI OPIEHTUPH.

CnMcox BUKOPUCTAHMX JKepeJI:

1. KomruiekcHu#l ctpaTeriyiuil miaH pe)opMyBaHHs OpraHiB IPaBOMOPSAIKY SIK
YaCTUHU CEKTOpYy Oe3mneku 1 00opoHu Ykpainu Ha 2023 — 2027 poku: cCXBajeHUU
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Tyasikos B. O.,

npodecop kKadeapu KpUMiHAIBHOTO MpaBa
JOKTOP IOPUIUYHUX HAYK, Tpodecop,
yineH-kopecnonaeHT HAIIpH Ykpainu
(Hayionanvhoeo yuisepcumemy

«OodecbKka opuoudHa akaoemisy)

KPUMIHOJIOI'ISI BOEHHOT'O YACY TA €BPOIHTEI'PAILIIMHUI
BUMIP AHTUKPUMIHAJIBHOI NOJIITUKH

1. IlocTaHoBKA NpPo0JIeMH: BiJ MPOCTOPOBOI 0 TEMIIOPAIbHOI KPUMiHOJIOT I

Kiacuyna KpHMIHOJIOTISI TpHBAJIMM 4Yac po3risigana OpoCTIp SK OCHOBHUI
CTPYKTYpPHUUH BUMIP 3JI0YMHHOCTI, TOJ1 SIK Yacy BiJIBOJUJIACH POJIb MACUBHOTO (POHY
a00 XpOHOJIOTTYHO1 KoopAuHaTH peectpauli. Konuenuisa «rapsunx touok» (hot spots
policing), mpocTopOBa aBTOKOPEIALIIS 37I0UYMHIB, KAPTYBaHHS KPUMIHOTEHHUX 30H - yC1
Il TIIXOMM 30CEPEKEHI Ha TMUTaHHI <«JIe», 3aJUIIaloYd MUTAHHS «KOJW» Y TIHI
METOJI0JIOTIYHOTO 1HTEpECy.

VYTiM, 30poitHUI KOH(IIIKT, MacoBi MepeMIlIeHHs] HaceleHHs, 1H(opMalliiHi
IIOKHU Ta PYWHYBAaHHS IHCTUTYLIHHO1 CTAOUTBHOCTI IEMOHCTPYIOTh, 10 3JI0YMHHICTD Y
KPU30BUX YMOBaX MOBOAUTHCS HE SIK JTIHIHHUN CTATUCTUYHUI MTPOLIEC, a SIK HEJHIHA
cucTeMa 31 3MIHHOIO PUTMIKOIO Ta dazamMu TeMnopaabHOro ymiasHeHHs [1]. Came s
mpoOyieMa cTana UEHTPATbHOIO s (OPMYyBaHHS TEMIOPAIbHOI MapagurMd B
KPUMIHOJIOT1i BOEHHOTO Yacy.

TeopeTrdHa BIAMOBIIb HA BUKIMK MOJIATA€ B IHTETpallii BOX KOHIIENTYaJIbHUX
cUCTeM: 1ed mpo dYac fAK (I3UMYHMM HOCciM eHeprii Ta iHopmarllli, 31aTHUN
CYUIIBHIOBATHCSY W «PO3PIKYBATUCS» 3aJIEKHO Bl CTaHy CHCTEMH, Ta
TOMEOKIHETUYHOTO MIIXOAY, Y SKOMY 3JI0YMHHICTh ONUCYETHCS SIK BIIKPUTA HEJlIHIIHA
CHUCTEeMa B3a€MOJIii B Tpiajil «3JIOUMHEIb — KEPTBA — CEPEAOBUIIEY, IO MIATPUMYE
KBa3ipiBHOBAry 4epes MocTiiHl GIyKTyarlii it mepepo3noait moTokis [1].

2. JluHaMika 3J1I04MHHOCTI B YKpaiHi: roMeoKiHeTHYHA MOBeiHKA CHCTEMH
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EMmipyyHuM miATPYHTSIM JJIS TEPEBIPKH TEOPETHUUYHHX KOHCTPYKTIB CIIYTye
JUHaMiKa 3JI04MHHOCTI B YkpaiHi y 2019-2025 pokax. [ani Odicy ['enepanbHOro
MPOKypopa Ta €IMHOTO PEECTPY AOCYI0BUX poscmiayBanb (CPIIP) dikcytoTs pizkuid
CTpUOOK TIOKAa3HUKIB ITCJIS TOYAaTKy MOBHOMAacIITabHOi BiMHU: y 2023 porri
3apeecTpoBaHo 475 595 kpuMiHadbHUX MpaBonopyieHs (mpubnuszHo 31% npupocty
nopiBHSHO 3 2022 pokom Ta 6mu3bko 48% mopiBHsAHO 3 2021 pokom). ¥V 2025 pori
noka3HuK csArHyB 608 191 310unMHy HaWBUIIOTO piBHA 3a Bech mepion 2013-2025
POKiB[2].

[IpuHIMTIOBO BaXKJIMBO, 1110 CUCTEMA KPUMIHAJILHOI IOCTHUIlII HE KOJIArcyBala, a
nepeiia A0 HOBOI TOYKM KBa3ipiBHOBArdW, IO BIJMOBIAA€ MOJENl BIAKPUTOT
TOMEOKIHETUYHOI CUCTEMH, SKa aJalTyeThCS 10 IMIOKIB LUISIXOM 3MIHH PEXHUMY
¢dbynkuionyBanHa. [IpocTopoBa CTpyKTypa 3JI0YMHHOCTI TaKOXK 3a3HalIa paJIMKaIbHOL
tpancopmarii: skmo y 2013-2021 pokax yacTka MicTa B 3arajibHiil CTPYKTYypi
3JIOYMHHOCTI CTaOUTbHO cTaHoBuia 77-78%, To y 2025 poul BOHA 3HHU3WIACH
npubsmM3HO 10 53%, a CHIBBIJHOIICHHS «MICTO : CEJI0» CKOPOTHJIOCS A0 OJIM3bKO
1,99:1[2].

s 3MiHa CBIIYMTH HE JUIIE PO MIrparliitHi Ta geMorpadiuHi 3pyLIeHHs, a i mpo
oIy nepeOyJoBy TEMIOPAIbHUX PEXUMIB KPUMIHAJIBHOI aKTHUBHOCTI MIiX
ypOaHi30BaHUMHU Ta CUTbCBKUMU TEPUTOPIsIMU. BiliHa BUCTyInae He MPOCTO 30BHIMIHIM
IIIOKOM, a YWHHHUKOM, SIKMM 3MIHIOE YacoOBY CTPYKTYpY (yHKIIOHYBaHHS
KPUMIHOTE€HHOI CUCTEMH.

3. MeTo10J10Tisi TEMIIOPAJIBLHO-YYTJIMBOI0 aHAMI3Y: KoedillieHT yijibHeHHs

st omeparnioHamizamii  KOHIEMIT «KYIIIJIBHEHHS Yacy» TMPOMOHYEThCS
koe(dimienT temnopanbHoro ymuibHeHHs (K T), mo BimoOpaxae knactepu Mol
BHUCOKOi I1HTEHCHBHOCTI y IXHBOMY YacOBOMY 3B'S3Ky 31 CTpHOKaMu 3JIOYHMHHOI
akTUBHOCTI [1].

bazoBuii BapiaHT /Uil iHTEpBaly 4acy t (HalpuKJad, MICSLs) PO3PAXOBYETHCS K
100yTOK HOPMOBAHOI IHTEHCUBHOCTI KOH(IIKTHUX TOMIM Ta HOPMOBAHOTO PIBHS
3JIOYMHHOCTI y 1IeH e ePUoI.

Lle moxe BUIISAIATH SK:
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KT (t) — Cconﬂ,ict(t) . Ccrime(t)ﬂe:

Ceonflict Cerime

Ceonflict(t) — KiUmbKicTh  (a00  1HTEHCHBHICTh) KOH(IKTHUX TOMIA Yy
nepiof t (oOcTpinu, 601, MOOLTI3aMIINHI 3aX0/IM, MAaCOBI1 MTEPEMIILIEHHS TOIIO);

Conflict — CCPE/IHE 3HAYCHHS KOHMIIKTHHX MOIi# 33 BECh IEPioJ] CTIOCTEPEIKCHHS;

Cerime (t) — KiUTBKiCTB 371049MHIB TIeBHOI Kateropii €P/IP y mepion t;

C.rime — CEPEIHS KiMBKICT [UX 3/I0OYMHIB 33 BECh MEPIO.

SAk1110 B meBHOMY MicsIll 1 KOH(IIIKTHA aKTUBHICTb, 1 3JIOYMHHICTh IEPEBUIYIOTh
CepeH1 MOKa3HUKH, KOe(PIIIEHT NEPEBUIIY€E OJTUHUIIO (OPMYETHCS «UACOBHUI BY307D»
yuIUIbHeHHS. JIJIsl BUABIICHHS CTIMKMX TEMIOpPAJbHUX KJIACTEPIB (2 HE BHUIIAJKOBHUX
CIUIECKIB) JIOIJIBHO PO3PAaXOBYBATH KOS(ILIEHT JJIsI KOB3HUX TPUMICSIYHHUX BiKOH [1].

MeronosnoriyHa paMka BKJIOYae 4oTUpH piBHI jkepen: gani €EPJIP ta OI'TI (3
ypaxyBaHHSM CHUCTEMAaTHYHOTO PO3PUBY MDK dYacoM TMOJIi Ta peecTparlii),
neMorpadiuny 6a3y Jlepxcrary (3 TeMIOpaIbHO-MPOCTOPOBUM KOPUTYBaHHSIM), 0a3u
Eurostat ta UNODC (uepe3 knacudikaiito ICCS) 1 European Sourcebook of Crime
and Criminal Justice Statistics sik MeTomosioriunuii apoitp. lle mo3Bonse OymyBatu
OararomrapoBy 4acOBYy MaTpHIIIO 13 3acTOCyBaHHAM event history analysis Ta survival
models s pO3pi3HEHHS peanbHOr0 YIIUIBHEHHS 3JI0YMHHOI aKTHUBHOCTI Ta
OrOpoKpaTUYHUX Jaris [2].

3aragpHOI0 TEOPETUYHOIO MOMUJIKOIO Yy TAHOMY BUMAJKY OyJie 130151111 BOEHHUX
3JI0YMHIB BiJ] 3araIbHOKPUMIHAIBHOI 3JIOYMHHOCTI. Y KPUMIHOJIOTTYHOMY CEHC1 BiliHa
HE CTBOPIOE ABTOHOMHHUW CBIT 3JIOYMHHOCTI, a pajlle 3MIHIOE CTPYKTYpY
B3a€MO3B’SI3KIB MK PI3HUMHU BUJIaMU 3JI04MHIB. Mapo1epcTBO, BUMaraHHs 31 30poe€to,
HE3aKOHHUI 00ir TpodeitHoi 30poi, po30iil 13 BUKOPUCTAHHAM BIHCHKOBOI TEXHIKH Ta
KOpyIiisi B 000OpOHHIN chepi CTPYKTYPHO 1 TEMIOPATBHO «BOEHIZYIOTHCS.

ToMy BO€HHI i 3aralbHOKPUMIHAIbHI 3IOYNHU MAaIOTh aHAJI3yBaTUCh K € TUHHI
KOHTHHYYM, Y MEXax SKOTO0 BOEHHUN Yac BUCTYMAa€ MOAECPATOPOM, IO 3MIHIOE
CTPYKTYPY 3B’SI3KIB M1’ THUTIaMH 3JI0UYHHIB.

OxpeMoro TPOOJIEMOI0 € MEXaHIYHE TEPEHECEHHS MHPHOI BIKTHMOJIOTII Ha

BOEHHMI KOHTEKCT. BoeHHA peasibHICTh OPOIKYye crerudiuai GopMu Bpa3IUBOCTI:
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TpUBAJi XBUJII PHU3MKY JUIsl KEpTB OKyMalli, MOBTOPIOBAHI IUKIW BTOPUHHOT
BIKTHMIi3allii, TpaBMaTU4H1 (JemobeKku Ta 3ajeKHICTh Bl IHCTUTYIIH T'yMaHITapHOI
JOTIOMOTH.

Ile motpebye ¢dopMyBaHHS OKpeMOi BOEHHOI BIKTHMOJIOTIi, OpI€EHTOBAHOI Ha
JOBroTpUBaii (a3zoBi CXeMHU MIATPUMKHU KEPTB.

4. BoeHHA BIKTHMMOJIOTiSI Ta €BPOiHTEerpauiiHuil BUMIp

AHTUKpUMIHAJIbHA TIOJIITUKA YKpPaiHU Y KOHTEKCTI €BPOIHTErpallii CTUKAETHCS 3
MPUHIIUIIOBO HOBOIO MPOOJIEMATUKOI0 (OPMYBAHHSIM BOEHHOI BIKTUMOJIOTI SIK
caMOCTIHHOI cyOaucuuruiag. KimacuuHa KOHIEMIIS «1/1e€aJIbHOT )KEPTBUY PYHHYETHCS
B yMOBax 30poilHOro KOH(QIIIKTY: JIEMOPTOBaHI [ITH, OCOOM, IO MepedyBaiu B
OKyMaliMHUX aJIMIHICTpalisaX, NPUMYCOBO MOOUII30BaHI, KOJUIIHI IOJIOHEHI,
IIMBUJIbHI B yMOBaX OKYIIAllli HE BIUCYIOTHCS y MPUMITHBHY OiHapHy Mojaenb [3].
Biktrmornioris BifiHU J103BOJISIE TOOAYUTH, 1110 32 YMOB MacOBOT'0 HACHJILCTBA CTaTyC
MOTEPIIOTO € TUHAMIYHUM, 0araTOpiBHEBUM 1 KOHTEKCTYaIbHHUM.

Boenna nepskaBa morpedye MopasibHOT MOO1TIZAIlT Ta CUMBOJIB KOJEKTUBHOTO
CTPOKIAHHS, IO NOPOJKYE PHUBMK lepapxii CTpaKJaHHSA, KOJH OAHI (popMu
BIKTUMI3aIlil CTalOTh MAaKCUMAJIbHO BUJIUMHUMHU ¥ MOTITHYHO 3HAYYIIUMH, TO1 SIK 1HIIT
MapriHanizyoTbes [4]. BukoHanHs 3000B's13aHb 32 HOBOO J{upektuBoro €C npo npasa
KEPTB 3JIOYMHIB BUMAarae BijJl YKpaiHU HE JIMIIE 3aKOHOJABUOi TapMOHI3alli, a i
PaAMKAIBLHOTO TIEPEOCMUCIEHHS MPAKTUK 17eHTUdIKAI], 3aXUCTy Ta MIATPUMKHU
KEPTB Y MOCTKOH(QIIKTHOMY CYCIUJIBCTBI [5].

Kpuminosoris BOEHHOTO 4acy MOTpeOye HOBOTO TEMIIOPATLHOTO MHCIICHHS:
31aTHOCTI 0aYUTH 3J0YMHHICTD HE SIK 1HCTUTYLIOHAJIBHY CYKYIHICTh 3JIOUYMHIB Ha
KapTl, & TAKOXK K MOJII0 y YaCOBOMY IOJII, 1€ JUHAMIKA, PUTM, TPUBAIICTh 1 (azu
CUCTEMHUX 3pYIIECHb CTalOTh IIEHTPAIbHUMH e€JIeMeHTaMHu aHamidy. Kriacudna
CTaTHCTHKA, 30Cepe/KEeHa Ha KIIBKOCTI 3apeecTpOBAaHUX MPOBAKEHb Ta HACHIIKaX
OKpPEeMHMX €Mi30/1B Ha OKpeMiid TepuTopii, OOMEXEHIl MNpOCTOPOBUMHU Ta
IOPUCIUKIIIMHIMU paMKaMH, BUSABISIETHCS HEJOCTATHHOIO, KOMH HIAETHCS TMPO
pPaKeTHO-APOHOBI KaMIlaHii, 6araropa3zoBl 0OOCTPUIM OAHUX 1 TUX CaMUX 00'€KTIB 200

CHUCTEMHE 3aCTOCYBAHHS KaTyBaHb y MEPEKi MICLb HECBOOOIH.
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HoBe TemmnopanbHe MUCIICHHS BUMarae 0OauuTu 3a TUCSYaMH (HakTiB OOCTpLIIB
«PUTM» 3aCTOCYBaHHS CHJIM, OmepalliiiHi (a3, HOBTOPIOBAHICTh BUOOPY ITUBUIHBHUX
IiJIeH, TMOCHTIIOBHICTh pIlIEHh KOMAaHIYBaHHsS, TOOTO Te€, M0 B MIKHAPOIHOMY
rYMaHITAPHOMY TpaBl  ONHCYEThCA Yepe3 TOHATTS  MaTepHy, KaMIlaHii,
[IMPOKOMACIITAOHOT Y1 CUCTEMATHYHOI aTaKH.

[Ipobnema wmacoBoi peectparlii KoxHOTOo (akTy oOOCTpiTy SK OKPEMOro
KpUMiHaJIbHOTO TIpoBakeHHs 3a cT. 438 KK YkpaiHu BUXOAUTh 32 MEX1 TEXHIYHOI
oprasizairii JOCyJJOBOTO PO3CIIIIyBaHHS W MEPETBOPIOETLCS HA MMUTAHHS METOIOJIOTIT
KpUMIiHAJIbHO-TIPABOBOT'O MUCJICHHS: aTOMI3allis PO3YUHSE 3JI0YMH Y MHOYKHHI TTOJIH 1
1030aBJisie HOTo ITICHOCTI.

Crpareriuna kBamiQikalilisi BAMarae 1HII0i ONTUKU PO3yMIiHHs 0araToemnizoaHOCTI
SK IPOSIBY €IMHOTO 3JI0UMHHOTO YMHUCIY, IO B MIXKHAPOJHOMY IPaBl OCMUCIIOETHCS
AK €JIEMEHT IMIMPOKOMAacIITadHOI a00 CHUCTEMAaTWYHOi aTaku NPOTU LUBLIBHOTO
HACEJICHHS, Y1 KOHTEKCTYaJIbHUM €JIEMEHT ICHYBaHHS 30pOitHOTO KOH(IIKTY [4].

5. [IpeBeHTMBHMIA MOTEHIiAJ | EPCNIEKTUBH TEMIIOPAJIbHOI NAPATUTMH

TemMnopanbHO-4yTIMBUHM MIAX1A BIAKPUBAE MPUHLUIIOBO HOBI MOMJIMBOCTI JJIS
AHTUKPUMIHAJIBHOI MOMITUKK. Ha BigMIHY BiJ CTaTHYHUX MOJCICH NpEeBEHIIIi,
OpPIEHTOBAaHUX Ha MPOCTOPOBI KOHLEHTpAIlli 3JIOYMHHOCTI, ()a30Bl TEMIOPAIbHO-
YyTIUBI CTpaTerii BpPaxOBYIOTh PUTMIKY KOH(IIIKTY, UUKIA MOOLMI3alli, XBHII
TIepeMIIICHHS HACeJICHHsI Ta TOCT-BOEHHI (ha3u COIiabHOI JecTabii3alri.

[InanyBaHHST TPEBEHTUBHUX 1 MPABOOXOPOHHUX KaMIaHIA y «BIKHAX» MIX
eckanamiaMu Ta y (azax crabumizamii micias O0iB € 3HAYHO €(EeKTHUBHIIIUM, HIXK
MeXaHIYHEe TIEPEHECEHHSI MUPHUX alropuTtMiB patrol hot spots Ha BOeHHY peanbHICTb.
AHaJli3 MIKpOPiBHSI TTOBCSIKJICHHUX MEXaH13M1B HAKOMMMYEHHS JIEBIaHTHOTO JOCBITY Y
3aMKHEHUX CEPEIOBUIAX BIMCHKOBHMX MIAPO3MALIAX, TYPTOKUTKAX I BHYTPIIIHBO
nepeMilieHuX 0ci0, (POHTOBUX IIMUTAISAX J03BOJISE€ BUSIBISATH Ta HEHUTpali3yBaTH
BY3JIM JIEBIalllid 10 TOTO, SIK BOHH NEPEPOCTYTh Y CUCTEMHI (POPMU 3TOUMHHOCTI [4].

Haii6inpm macmTabHOIO MOMUITKOI0 aHTUKPUMIHATIBLHOT TIOJIITUKH € OOMEKESHHS

«BOEHHOTO Yacy» MeXaMH caMoro KOH(JIKTy 0€3 IIaHyBaHHS «APYroro KOHTYpy»
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XBUJI 3JIOYMHHOCTI TTIOBEPHEHHS, IeMOOLTI3allli, BETEPaHChKUX KpHU3 1 KOH(IIIKTIB 3a
pecypceu Ta craryc [3].

Boenna kpumiHOJOTiss Ma€ MHUCIUTH Oe3MEpepBHO: BOEHHHUM 1 MOCT-BOEHHUMN
[UKJIM TOBMHHI MOJEIIOBATUCA Pa3oM 13 MPOTHO30M YaCOBUX MIKIB PU3HUKY, IO
J03BOJISIE  3a3/1ajieri b TOTYyBaTH BIKHA IS BIAHOBHUX MPAKTUK, MPOrpam
AeMiUTITapu3allii Ta TOYKOBUX MPEBEHTUBHUX 1HTEPBEHIIIH.

Takum yrHOM, 1HTETpaIlis TEMIOPAJIBHOI TapaJUTrMH Yy CTPATETii0 €BpOIHTErpallli
VYkpainu B raigy3i KpuMiHAJILHOT IOCTHUIIIT 03HAYA€ HE JIUIIE TPUHHATTS €BPOIIEHCHKUX
CTaHJAPTIB 3axHUCTy >XepTB [5] Ta OOpoThOM 31 3JIOYMHHICTIO, a H PO3pOOKY
OpUTTHAJIBHUX METOJIOJIOTTYHUX IHCTPYMEHTIB ISl aHATI3y 3JIOYMHHOCTI B YMOBax
30pOMHOr0 KOH(IIIKTY, IO MOXE CTaTH BHECKOM YKpaiHU y pPO3BUTOK
3araJbHOEBPOINEHCHKOT KPUMIHOJIOTTYHOI JYMKH.

BucHoBku

TemnopanbHa KpUMIHOJIOT1SI BOEHHOTO Yacy MOTPEOye HE JIMIIE HOBUX JAaHUX, a
HOBOTO TEMIIOPAJIbHOTO MUCJIEHHS 3/1aTHOCTI OAYUTH 3JIOUMHHICTh HE SIK CTAaTUYHY
TOYKY CYKYMHOCTI KpUMIHAJbHUX IPABONOPYIIEHb HAa KAPTIl, a K MOAII0 Y YaCOBOMY
oy, Je JAWHAMIKa, PUTM, TPUBANICTh 1 (a3u CHUCTEMHHUX 3pYIIECHb CTalOTh
LIEHTPAJIbHUMHU eJIeMeHTaMu aHaiizy [ 1; 3]. 3anponoHoBaHU CUHTE3 YaCOBUX MOTOKIB
Ta TOMEOKIHETUYHOTO MiAXOAY, MIAKPIJICHUH OMNEpalllOHaTbHUM KOE(Ii€EHTOM
TEMIIOPAJIbHOIO  YUIUIbHEHHS, (OpMye OCHOBY JUIi HOBOI  HapagurMu
AHTUKPUMIHAJIBHOT TIOJIITUKY B YMOBaX €BpPOIHTErparlli.
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3ayearceHus. Incmpymenmu WMY4YHO20 inmenekmy (Al Chat
GPT/Perplexity/Claude/Grammarly)  3acmocosysanucs  auwie 011  MOBHO20
peoazysanus ma 8apiamueHo20 QOopMYyI08aHHA OKpeMux @pazmenmis meKcmy.
FOpuouunuii ananiz i ocmamouni opmynoeanHs 30iliCHEHI A8MOPOM, AKUU Hece

NOGHY 8I0N0BIOAILHICIb 3 3MICM NYOIKKYIL.
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XaBponwk M.I.,

npodecop Kadeapu KPpUMIHAIBHOTO

Ta KPUMIHAJIBHOTO MPOIIECYaIbHOTO TIPaBa,
JOKTOp IOPUIMYHHX HAYyK, Ipodecop
(Hayionanvhuti ynisepcumem

«Kueso-Mozeunancvka akademisny)

HOBITHSA JUPEKTUBA €C ITPO BOPOTBHBY 3 KOPYIILI€IO:
BUCHOBKMU JJI51 YKPAIHH

Pana €sponeiickkoro Coro3y 21 kBiTHa 2026 poky cXBaiwjia HOBY
AHTHUKOpYNIIHHY TUupekTuBy [l], sika Oa3yeTbcs, 30kpema, Ha crartax 82(1)(d) 1
83(1)-(2) Hororopy npo dyukiionyBanus €C (mani — «J{upekTuBay).

HupextuBa HaOyie YMHHOCTI yepe3 20 aHiB micnd ii myOmikauii B OgiuiiiHoMy
xKypHaii €C 1 nep)aBU-4wIEeHH MalOTh TPAHCIIOHYBATH ii MOJOKEHHS Yy HaI[lOHAJIbHI
3aKOHOJIaBCTBAa MPOTIroM 24 wmicsuiB michsa 1poro. Lle crocyerbes 1 YkpaiHu sk
nepxaBu-kanauaara. Y cr. 1 JIMpeKTuBU MAETHCS MPO «MIHIMAIbHI» TPABUIIA MIOJ0
BU3HAYCHHS KPUMIHAJIBHUX TMPABONOPYIIEHb y cdepl KopyImiii Ta iX IpaBOBUX
HACJIJKIB, a II¢ O3Hauya€ MEBHY CBOOOAY sl JEp)KaB y PO3IIUPEHHI MEPEeIiKy
MPaBOIOPYIICHB 1 TOCUJICHH] BIAMOBIAATBHOCTI 32 HUX MOHA]] BUMOTH [[UpeKTHBH.

Harmionansue BrpoBamkenns JupextuBu 1o jita 2028 poky mMae 3a0€3MEeUnTH,
30KpeMa: 3MiHY OKpPEeMHX CKJIaJiB KOPYNIIMHUX KPUMIHAJIBHHUX IMPABOMOPYUIEHB 1
nosisy Jeskux HoBux y KpuminambHoMy kojekci VYkpainu (mam — KK);
3aMpOBAKEHHS CYBOPIIIMX CAHKIIIN 3a X BUMHEHHS JUIs Di3UYHUX 0Ci0; e(heKTUBHY
BIJINOBIJIAJILHICTh FOPUIUYHUX OCI0 32 KOPYIILIiIO; 301JIBIIEHHS! CTPOKIB JaBHOCTI.

1000 okpemux cknadie KOpYynuilHuUX KpUMIHATbHUX RPABONODYULEHD

1. IlpuBJIacHeHHS 1y:K0Tr0 MaiiHa (cT. 5 — aHajor yactud 2-5 ct1. 191 KK)

1) 3i ct. 5 Ta 4. 2 cr. 15 JlupekTHBU BUILUIMBA€E HEOOXIIHICTh AudepeHiiaii
BIJINMOBIIAJILHOCTI 32 IPUBJIACHEHHS 3AJICYKHO BiJl TOTO, BAUMHEHE I1€ JISTHHS MMy OI19HOI0
CIIyK00BOI0 0CO00I0 4M 0C00010, siIka B OyAb-sIKiil SIKOCTI Kepye abo TMpailoe B

MPUBATHOMY Cy0'€KT1 FOCTIOAAPIOBAHHS.
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2) He Bci mnepenbaueni [upektuBoio ¢GOpMH «IPUBIACHEHHS» Hapasi
KpUMIHANI30BaHO B YKpaiHi. Y JlUpekTuBi uisi NMO3HAYEHHS MisiHb BUKOPHUCTAHO
niecioBa committing, disbursing, appropriation i use.

3arajjom COMMItting o3Hauae «BYMHCHHS» (3JI0YMHY), ajle B KOHTEKCTI
YOpPaBIiHHSA MailHOM BOHO Mae€ CHelU(piyHe 3HAYCHHS — WACTbCS NP0 MPUHHATTS
3000B’sI3aHHS] BUTPATUTH KOITH (HANMpUKIaj, (akT MiIMUCAHHS KOHTPAKTY, SKAN
«OpoHtoe» meBHy cymy). Disbursing — me ¢i3uunuii pyX akTHBIB: IepepaxyBaHHs
rpolieli 3 paxyHKiB a00 BH1aya MaiiHa 31 ckiiagiB. Appropriation — mpuBiacHeHHS, SKe
OXOIUTIOE 1 Hally HUHINIHIO PO3TPaTy — WIEThCA Mpo OOEpHEHHs MailHa Ha CBOIO
KOPHUCTh YM KOPUCTh TpeTix ocib. Haperri, USE — 116 BUKOpUCTaHHS, Oe3mocepenHs
eKcIUTyaTallisi MaiiHa abo BUTpadaHHs pecypcy. Bei 1l Jii BUMHIOIOTBCS «BCyIEeped
MPU3HAYEHHIO MaiHaY.

3 ypaxyBaHHSIM YKpaiHCbKO1 TEPMIHOJIOT11, OHOBJIEHA aucno3ullis 4. 2 ¢T. 191 KK
(B 4acTHHI BIANOBIAATILHOCTI MyOIIYHUX CIYKO0BUX 0C10) MOKE BUTISIAATH TaK:

«YMHUCHE TPUUHATTA 3000B’sI3aHHS, BUILUIATAa YW BHUA4a, NMPUBJIACHEHHS a0o
BUKOPUCTaHHA MyOJIIYHOIO CIY>KOOBOK 0CO00I0 MaiiHa, YIPaBIiHHSA SKUM 1H IPSIMO
Yy OIOCEPEIKOBAHO JIOBIPEHO, BCYIEped MPU3HAYEHHIO TaKOro MaiHa, SKILIO
MOB’SI3aHA 3 UMMM JISSHHSIMM HEMpPaBOMIpHA BUTOJa JJIs L€l CIIyKO0BOi 0cOOM uu
TPEThOI CTOPOHU abO0 CHpPUYMHEHA MaiiHOBa MKkoAa cTraHOBUTH 100 abo Oinblie
HEOMOIATKOBYBAHUX MIHIMYMIB JIOXO/IIB TPOMA/JISIH, — KapatoThCs ...».

@akTUYHO 1€ BiIOOpaXkae LUK YNPABIIHHSI MAaHOM — BiJl IPUMHSATTS PIILICHHS
npo BUTpadaHHs (COMMItting) mo daxtuunoi Bumadi (disbursing) Ta moaansInoi A0
MaitHa (appropriation ma use).

He BuMaraeThcsi OIHOYaCHOTO BCTAHOBJICHHS SIK ITKOAM, TaK 1 HEMPaBOMIPHOI
BHUT'OJIM — IOCTATHBOI HASBHOCT1 OJIHIET 3 IIUX O3HAK. TakoxX y 4. 3 cT. 12 JIupekTuBH
CIELIIBHO TIIKPECIIOETHCS, 10 MOPIr BUTOAM a00 IMIKOAW MOXKE OyTH JTOCATHYTO
IUISIXOM Ccepii BIAMOBITHUX JisiHb, SIK1 TTOB’3aH1 €IMHUM HaMipOM, MalOTh TOTOKHUM
XapakTep 1 BUNHEHI TI€I0 CaMOI0 0C00010 (TTPOIOBKYBAHUH 37I0UKH).

3) HdupextuBa (4. 3 cT. 12) no3Bosisge nepeadauyuT HEHACTAHHS KPUMIHAJIBHOI

BIIMOBIAILHOCTI 3a 3a3HauyeHe MPHUBJIACHEHHs, SKIO IOB'S3aHa 3 UM BUTOAa a0o
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mkozaa ctanoBuTh MeHIe 10 000 eBpo (B YkpaiHi ctanoMm Ha 15 TpaBusa 2026 poky 11e
310 amar a6o 516 000 rpn). I1pote, Hapa3zi 250 1 GiIbIIIe HMAT — 11€ BEJIUKHN PO3MIp,
o Bumarae kBarmigikarii 3a 4. 4 ct. 191 KK. A MiHIManbHUI KpUMIHAJIBHO KapaHHid
PO3Mip MpHUBJIACHEHHS MaiiHa BCTaHOBJIEHO Y 4. 2 ¢T. 51 KYnAII — nie 2 umar, To6To
3 328 rpH a60 65 eBpo. HMoro ciin neperasHyTH y 6ik 36inbmeHns [2].

2. He3akoHHe 3jilicHeHHsI NMyOJiYHHUX NOBHOBa)KeHb (CT. 7 — 4YacTKOBO
anaJior ct. 364 KK)

bykBanbHOo CT. 7 BUMarae KpuUMIHAJi3yBaTH «OyAb-SKy YMHUCHY Mil0 YU
Oe3IsUTBHICTD MyOJIIYHOT CIIY’KOOBOT 0COOM, sIKa BUYMHEHA IIiJ] Yac 31MCHEHHS HEIO
CBOIX TIOBHOBAX€Hb 1 CTAaHOBUTb CEpHO3HE TOPYLIEHHS 3aKOHY». Take
dbopMyITIOBaHHS CYNEpPEeYnTh MPHUHIMITY IOpUANYHOI BU3HadyeHocTi. e — mumsix mo
BUOIPKOBOTO MPABOCYAs 1 KOPYMIlT BCEPEIUHI CUCTEMH KPUMIHAJIBHOI FOCTHINT Ta
pU3HMK CBaBULIA. AJle CT. 7 Halae jAepkaBaM MEBHY CBOOOMYy — y 1. 17 mpeamOynu
JIMpEeKTUBH CKa3aHO, IO JEP’KaBU-UJIEHU MOXYTb: OOMEXUTH NeEpeiK cyO’€KTiB
JIUIIE OKPEMHUMH KaTeropisiMu MyOJIYHUX CIy>KOOBIIIB; BPaXxOBYBaTHU, YH BUMHEHO
TISTHHA 3 METOIO0 OTPUMAaHHS HEPAaBOMIPHOI BUTOJIH JIJ151 CITY>k00B01 0c00M ab0 TpeThOoi
CTOPOHH YU CIIPUYMHEHHS IIIKOIU MpaBaM abo0 3aKOHHUM 1HTEpecaM 0CoOHu.

Hpyra npobnema — HEBIANOBIAHICT, NpUHIMOY ultima ratio: yomy 1e He
JTUCHUTUTIHAPHUM MPOCTYTOK, SIKIIO HeMae icToTHOT mkoau? Hebe3neuHo BiggaBaT y
JTUCKPEIiI0 IOPUCTIB BUSHAYCHHSI MIOHATTSI «cepiio3ne nopymeHas». ko crarta KK
HE MICTUTh BKa3IBKM Ha HACHIJKH, BOHA TMEPETBOPIOETHCS HA 1HCTPYMEHT
«MIKPOMEHEDKMEHTY» JIEPKABHOTO arapaTry — CTHJIb MaKCHUMAaJIbHO JCTaJIbHOTO
KOHTpoJt0. Ci1y>KO0BEIh, IKUH MIAMUCAB TOKYMEHT 13 MOPYLIEHHSIM 1HCTPYKIIii, CTa€e
3nmounHiieM. Lle BOMBaTUME 1HILNIATUBY Ta 3MYCHUTh CHCTEMY HIpPAIlOBATU TaK, 1100
YHUKATH BIJIMOBIJATBHOCTI 3a KapaHi CIIy»OOBi1 3JIOBKMBaHHS 1 Hemdamicth. He
3a0yBaiiMO, 110 ICHY€ I1HCTUTYT JUCHUIUTIHAPHOI BIANOBINAIBHOCTI, KWW Tpeda
pedopmyBaTH: BBeCTH IITpadu, KOHKPETU3YBATH MiACTaBU 3BUIBHEHHS TOLIO.

Ane y 3axigHii Tpaauilii cam (HaxT rpy0ooro mopyuieHHs 3aKOHY CITY>KOOBIIEM yKe

€ CyCHIJIbHO HEOE3NEeYHUM, OCKIJIbKM BIH pyHHye mnpaBomnopsanok. Lle Ttak 3BanHuii
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37I04MH HeOe3nmeku. A cepho3HICTh PO3KpUBaeThes depe3 mpakTuky Cyay €C abo
yepe3 IMIJIEMEHTAIIO B HalllOHAJIbHE MTPaBO 3 KOHKPETHUMHU KPUTEPISMHU.

Y KK Vkpainu noTpiOHI KOHKpEeTHI KpuTepli. AHami3 CyJOBOi MNpPaKTUKH
JIOBOJIUTH, IO SIK CIyx)O00Be 3710BxkuBaHHA 3a cT. 364 KK kBamidikyroTbcsl YMHUCHI
TiSTHHA TyOIIYHOI Cy’k00BOT 0COOHM, sSKa HE3aKOHHO Ta y TEBHOMY po3mipi: 1)
oJieprkaja BUTOMY BiJ HaJaHHs MaiiHa, 110 rnepeOyBae B JAep:KaBHIN 4M KOMYHAIbHIN
BJIACHOCTI, B KOPHUCTYBaHHS (OpEHy, JII3UHT) 1HIIIIHM 0c001; 2) ofeprkaia MeBHY MUIbTY
gy Hajama ii iHmi ocobi; 3) 3BUTbHWIA cebe 4u iHITy 0coOy Bil 00O0B’SI3KOBOTO
maTexy abo moraiieHHs 3a0oproBaHoCTi 4M 3MmeHInuiaa Horo (ii); 4) oxepkana
BCTAHOBJIEHY caMmiil co01 Haa0aBKy, MPEMiI0, BAHATOPO1y, 1HIILY TO1I0HY BUILIATY, YU
Hajana ii 1HImK ocobi; 5) mepepasia 1HIIN 0co0l 4yXe MNpUBAaTHE MaiHO, IO
3HAXOJIUThCS y BiJIaHHI I11€1 CITy)K00B01 ocobu (repedyBae Imija apemToM, 3aCTaBolo,
MUTHUM KOHTpPOJIEM, Ha 30€piraHHi, € HENPUUHATOI CHAIIIMHOI, Oe3Xa3siHUM
MaifHOM TOIIIO).

Buxoasuu 3 HaBegeHoro 1 notpiono ¢opmymosatu cr. 364 KK, BpaxoByrouw,
3BICHO, ITOJIOKEHHS oHOBJIEHO]T ¢T. 191 KK.

Takox JlupekTuBa 3rajye mpo KpUMIHATI3AIII0 3aB1IOMO HEMPAaBHIBHOTO
3aCTOCYBaHHA 3aKOHOJABCTBA CyAaMH uu apOiTpamu. Heobxinno nependauntu y KK
BIIMOBIJIHY HOBY CTATTIO, HAMPUKIIAA, Y TAKOMY (DOPMYJTIOBaHHI.

Cmammasa ___. YXea1eHHA C8ABINIbHO20 CY008020 PilleHHA

«3MOBXHMBAHHS CIYKOOBUMH TIOBHOBOKCHHIMHU CYIJCIO, IO CHPUYUHUIIO
yXBaJIcHHS HHM 3aBiJIOMO HE3aKOHHOTO Ta HEOOIPYHTOBAHOrO (CBaBUIHHOTO)
CYJIOBOTO DIIICHHS, — KAPAETHCA...».

3. lepemkomxanus npaBocymawo (cT. 8 J(upexkTuBn)

Crarta 8 JlupekTrBu 3000B’s13y€ YKpaiHy KpUMiHAII3yBaTH:

1) HACWJIBCTBO, MOTrpO3y, IMAHTaX YW IIAKYIl 3 METOI CIOHYKaHHS IO
HEMpaBAUBUX CBIAYECHB a00 ISl BTpyYaHHS Y HaJaHHS CBITYEHb UM HAJaHHS JI0Ka3iB
y TIPOBAKEHHI I[0/I0 BYNHEHHS KOPYIIIHHOTO KPUMIHAIBHOTO MPABOMOPYIICHHS;

2) HAaCWJIbCTBO, TOTPO3y YM IIAHTAX 3 METOK BTPYYaHHS Y BHUKOHAHHSI

CIIy’KOOBHX TIOBHOBAXEHb CYIJCI0, MPOKYPOPOM UM TMPAIIBHUKOM OpTaHy
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NpaBOMOPSAKY VY 3B'SI3KY 3 MPOBAHKEHHSIM MI0JI0 BYMHEHHS KOPYILIHHOTO
KPUMIHAJILHOTO MTPaBOMOPYIIICHHS.

YacTkoBO i JIISTHHS BKE MMOKPUBAIOTHCs cTaTTsimu 345, 373, 377, 386 KK. Ane y
[UX CTaTTAX HE 3TajayeTbhCcsl MpO: IIAHTAX SK CHOCI0O BUYMHEHHS 3JI0YHHY;
NEPeIIKOPKaHHs HAJaHHIO BCIX BHUIIB JIOKa3iB (HAETbCA JHIIE TMPO OKpeMi —
MOKAa3aHHs 1 BUCHOBKH); OOIITHKY 1 MPOTIO3HUIIII0 HETIPABOMIPHOI BUTO/IH.

Hemae cency poOuTu okpeMy cCIeliaibHy CTATTIO BHKJIIOYHO II1JT KOPYIIIIHHI
37I0YMHHU, aJKE 3a3HAYCHI JIIHHA € HeOE3MeUHUMHU M1 Yac PO3CIiTyBaHHS Oyab-sIKUX
3mounHiB. Y 1. 18 mnpeamOynu JlupexkTuBH mpsSMO BKa3aHO, WO i 4Yac
TPAHCIIOHYBaHHS HEMa€ MOTPeOM BCTAHOBIIOBATH OKPEMHUM 3JI0YWH, TMOB'A3aHUN 3
KOPYIIUIMHUMU 3JI0Y4UHAMHU, KO HamioHaIbHUN KK MICTUTB 3araiabHl MOJIOXKEHHS
I0JI0 TEPEIIKOHKaHHS TPaBOCYIl0. ToMy MpPONOHYEThCS CHOPMYITIOBATH HOBI
CTaTTi 3 Ha3BaMu «Ilepewtkoorcannus npagocyooro Wiaiaxom HACUTbCHEA, NOZPO3 i
wanmasicy» ta «llepewtkooxcannusa npasocyooro waaxom niokyny». Y Hux Tpeda He
3a0yTH PO peKOMEH10BaH1 JIupeKTUBOIO CAHKIIIT i 00TSKYI041l 00CTaBUHU (30KpeMa,
BUMHEHHS JIISTHHS IOBTOPHO, 32 MOMEPEIHHOI0 3MOBOIO TPYIOI0 OC10, OpraHi30BaHOIO
IPYIIOI0).

4, 30arayeHHs BiJ KOPYyNUuiiHUX 3/104UHIB (c¢T. 9 lUupeKTUBH)

JlupekTuBa BHUMAarae KpUMIHAJII3yBaTh YMHCHE HaOyTTs, BOJOIIHHS abo
BUKOPUCTAHHS MaiHa KOPYMIIIHHOTO MOXO/KEHHS MyOJIIYHOIO CITY>KOOBOIO 0CO00I0.
Ile cnemianbHuil ckiaa 3mounHy, nepeadadenoro cr. 209 KK. Kpuminamizamii
MiJJISiTa€ HE «CaMOBIIMHUBAHHS», a OTPUMaHHS BUTOAMU B YYXKOTO 3JI0YHHY.
O1iHIOI0YM 3HAHHS 0COOU PO KOPYMIIiiTHE MOXOKEHHS MaifHa, CiIi OpaTH 10 yBaru
SABHY HEBIAMNOBIJHICTb BapTOCTI MailHa 3aKOHHUM JOXOJaM o0coOu, 30ir y wuaci
BUMHEHHS 3JIOYMHY 1 TpuaOaHHs MaiiHa Tomio. 3 ypaxyBaHHsIM cTated 12, 15
JIMpEeKTUBH 1010 TIOKapaHb W OOTSHKYIOUYMX 00CTaBHH CTATTS MOYXE BUTIISIIATH TaK.

«Cmamms . 36aeauenHst 6i0 KOPYNYILHUX 3/I0YUHIB

1. VYmucue nHaOyTTs, BOJOMIHHS a00 BHUKOPHCTAaHHS MaifHa MyOJIYHOIO
CITy>k00BOI0 0CO0010, SIka Ha MOMEHT HOro OTpUMAaHHsS 3Haja, 10 MaiHO HaOyTe

BHACIIIJIOK BYMHEHHS 1HIIOK IMyOJIYHOI CIYy:)KOOBOIO 0C000I0 KOPYIIIHHOTO
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3JI0YMHY, 3@ BIJICYTHOCTI O3HAK Jjeramzaiii (BiAMUBaHHS) MailHa, OJEpP>KaHOTO
3JIOYMHHHUM IIJISIXOM, — KapaeThCcsl M030aBICHHSAM BOJI Ha CTPOK BiJl YOTUPHOX IO
IIIECTH POKIB 3 KOH(DICKaIli€l0 MaitHa, ke OyJI0 MpeaMeTOM HE3aKOHHOTO 30aradueHHS
TPEThOi 0COOMH.

2. Ti cami xii, BYMHEHI 3a TIONEPETHHOI0 3MOBOIO TPYIIOI0 0OCi0, a00 TTOBTOPHO,
abo oco0o10, paHille 3acyKEHOI0 3a KOPYMIiiHE KpUMIHAJIbHE MPABOMOPYIICHHS,
a00 SKII0 BOHU IIPU3BEIH 10 OTPUMAaHHS 0CO00I0 3HAYHOI BUTO/IU, — KAPAIOTHCHL....

3. Mii, nmepenbayeHi yacTHHAMU Tepuiol0 abo APYroro Ii€l CTAaTTi, BYMHEHI
BHCOKOIIOCAI0BIIEM a00 CIIITYUM, JI13HABAYEM, JIETEKTUBOM, IIPOKYPOPOM YU CYJIEIO,
a00 3000B’s13aHO0 0CO00I0 UM MPUPIBHSAHOK 10 Hei 0c00010, ab0 OpraHi30BaHOIO
IpymoI0, — KaparoThes ...

Ipumimka. 1. Ilin 3HA4YHOIO BUTOMOI0 Y IMiM CTaTTI PO3YMIETHCS BUTO]A
po3mipom 500 1 OuIbIIE MPOKUTKOBUX MIHIMYMIB JUIsl IpALe3AaTHUX OCI0.

2. ITix 3060B’513aH010 0CO00I0 Y IIiif CTATTI CIiA PO3YMITH 3000B's13aHy 0CO0Y Y
sHauenHi crarti 2 Jupextusu (€C) 2015/849 €sponeiickkoro Ilapnamenty ta Pagn®,

3. ITix ocoboto, MpUPIBHAHOIO 10 3000B’A3aHOT 0COOH Y IiH CTATTI CINIJT pO3YyMITH
npaiiBHUKaA 3000B'13aHOI 0COOU, IKUI Ma€ MOBHOBAXXEHHS IPEJCTABIIATH IO 0CO0Y
ab0 mpuiiMaTH PILIEHHS BiJ 1MEH1 1€l 0COOM 4M 3A1MCHIOBAaTH KOHTPOJIb Yy HIH, 1
BUMHUB MPABOMOPYUIEHHS MiJ Y4ac 3/1iCHEHHS CBO€EI MPOQECIHHOT AISUTBHOCTI.

5. Kopynuist 3a yuacTti «3000B’s13aHuX 0ci0» (cT. 15 — yacTKOBO aHAJIOT CT.
368-4 KK)

3 4.2 cr. 15 JlupeKkTHBY BUILUIMBAE, IO TaK 3BaH1 «3000B’s13aH1 0COOM», TOOTO B
po3yminHi ynHHOTO KK — o0coOu, siki HamaroTh MyOJIYHI MOCIYTH, MalOTh OyTH
MPUPIBHSAHI 0 MyOMIYHHUX CIYy>KOOBUX OCI0O y MNHUTaHHSIX BIANOBIJAIBHOCTI 3a:
Xa0apHUIITBO B IEPKABHOMY CEKTOP1; HE3aKOHHE NMPUBIACHEHHS; TOPTIBIIIO BILTUBOM;

30arayeHHs B1J KOPYILIMHUX 3JTI0UYHHIB.

% Wnerscsa mpo HOTapiyciB, ayAUTOPIB, TTOAATKOBUX KOHCYIBTAHTIB, TIOCTAYANbHHUKIB TTOCIYT
TPAacTiB, areHTIB 3 HEPYXOMOCTI, TOCTAYaILHUKIB MOCIYT 3 a3apPTHUX IrOp TOIIIO.
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6. XaOGapHUIITBO B Jep:KaBHOMY ceKTOpi (cT. 3 — anaJjor crareii 368, 368-4 i
369 KK)

Crarrs 12 [upexktuBu mnepeadavae AuQepeHIiaio BiIMOBIAATBHOCTI 3a
Xa0apHUIITBO B JIEPKAaBHOMY CEKTOP1 3aJ€KHO BIJ TOTO, UM € BIAMOBITHA i a0o
yTpUMaHHS BiJ i MOPYIICHHAM 00O0B'A3KIB CITYKO0BOT 0COOH.

Oxpemoro GopMOI0 TACUBHOI KOPYIIIiT Ma€ Oy TH «3aUT HEMPABOMIPHOT BUTOIN
— 1i TpoXaHHs 1 BUMaraHHs (11€ CTOCY€EThCS KOPYIIIi B IPUBATHOMY CEKTOP1 1 TOPTiBII
BIIMBOM). Y unHHOMY KK BuMaranss € 00TsS>Kyr04010 00CTaBUHOIO.

Kpim Toro, y n. 13 nmpeamOynu JIMpeKTUBH MiTKPECITIOETHCS, 10 BUTOJAa HE
BB)KAETHCSI HEMPABOMIPHOIO, SIKIIO BOHA TMPSIMO JO3BOJICHA 3aKOHOM 4YH
aJAMIHICTpaTUBHUMU ITpaBuiIamMu, a00 y BUMAAKaXx ii 1y»e HU3bKOi BapTOCTI.

/. Xa0apHMUTBO B NIPUBATHOMY ceKTOPi (cT. 4 — anaJjior crareit 354 i 368-3
KK)

[Tonoxxenns crareit 354 1 368-3 KK mators OyTu 00’€/IHaH1 B OJIHY CTATTIO.

8. Toprijs BiiuBoM (cT. 6 — anaJor ct. 369-2 KK)

1) BianoBi1anpHICTh 3a TOPTIBIIO BILTMBOM Ma€ HACTABATH HE3AJIEKHO BIJI TOTO:
gy OyB BIUTUB peaibHUM a00 yJaBaHWM; Yd OyB BIUIUB 31MCHEHHUM; 4YH TNPHU3BIB
BIUIUB 70 0a)KaHOTO pe3yJIbTary.

2) He mnoBWHHO BHW3HABATHCS KPHUMIHAJIBHUM TIPABOMOPYIIEHHSM 3aKOHHE
3MIMCHEHHS 1HTEpeCiB a00 IOPUIUYHOTO MPEICTABHUIITBA, SIKI MOXKYTh MaTH Ha METI
3aKOHHUU BIUIMB HAa MPUUHATTS JAEp’KaBHUX pIIIEHb, ajleé HE mependadyarTb OOMIHY
HEIMPaBOMIPHUMU BUTOJIaMU (30KpeMa ajBOKallis 1 I0O01F0BaHHS).

1000 3anposadicennsn cyeopiniux cankyiu 0aa gizuunux ocio (cm. 12)

3i cT. 12 JIupeKTUBU BUILIMBAE TAKE:

1) mo36aByieHHs BOJIi 3a 3710YMHH, iepeadadeHi 4. 1 ¢r. 368 1 4. 1 cT. 369 KK, mae
OyTH BCTAHOBJIEHE Ha CTPOK BiJ 3 POKIB — SIKIIO [isl, SIKY Ma€ BUKOHATH CIIy>KO0OBa
oco0a, abo yTpuMaHHsS BiJ [1i, Ky BOHAa Ma€ BHUKOHATH, HE € MOPYIIECHHSAM ii
00O0B'sI3KiB, 1 HA CTPOK BIJ 5 POKIB — SKIIO BIAMOBIAHA ist a00 yTpUMaHHS BiJ il €
MOPYIICHHSAM 11 000B'sI3KIB. ¥ 4. 1 cT. 368 1 4. 1 cT. 369 unHHOro KK — nosz06asnenus

BOJI1 HA CTPOK Bifg 2 110 4 POKIB;
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2) mo30aBjeHHsS BOMI 3a 3704uH, nepemdadenuid 4. 2 c¢r. 191 KK, skmio #oro
BUMHEHO IMyOI1YHOIO CTy>X00BOIO0 0C00010, 1 3a 3JI0YMH, NepeadadeHuid 4. 1 ct. 209
KK, a Ttakox 3704unH «30aradeHHs BiJ KOPYNIIHHUX 3J0YUHIB», Mae OyTu
BCTAHOBJICHE Ha CTPOK BiA 4 pokiB. Y uuHHIHN 4. 2 cT. 191 KK — nmo36aBnenHs Boiii Ha
ctpok Big 1 g0 5 pokis, y 4. 1 c1. 209 KK — Big 3 g0 6 pokis,

3) mo306aBieHHs BOJMI 3a 3J0YMHHU, TNepeadadeHi dactmHamu 1 1 3 cT. 354,
gactruHaMmH 1 1 3 cr. 368-3, yactunamu 1 1 2 ct. 369-2 KK, mae Oyt BCTaHOBJICHE Ha
cTpok Bix 3 pokiB. Y wactuHax 113 cr. 354, 4. 1 cT. 368-3, 4. 1 cT. 369-2 ynnnoro KK
— 1o30aBJIeHHS BOJII Ha CTPOK Bija 1 10 2 pokiB, 4. 3 ¢1. 368-3 — Bix 1 10 3 pokiB, 4. 3
cT. 369-2 KK — Bix 2 110 5 pokiB;

4) 3a xa0apHUUTBO, MPUBIACHEHHS MaliHa, MNEPELIKOKaHHS MPaBOCYAIO,
30arayeHHsl BiJl KOPYMIIIMHUX 3J0YMHIB Ta JieTadi3alilo HEoOXiJHO mependayuTH
J0JIaTKOBI MOKapaHHs abo 3aX0/1, 30KpeMa penyTaliitHoro xapakrepy: (a) mrpadu;
(b) 3BUIBHEHHS, TUMYACOBE BiJICTOPOHEHHSI Ta MEPEBEACHHS 3 Jep>KaBHOI Mocaiu; (C)
no30aBiieHHs mpaBa (001MaTH JiepKaBHY MOCaay, BUKOHYBATH (DYHKIIII Jep>KaBHOI
cy>k0Ou, oO0iiiMaTu TMocaay B IOPUAWYHIN 0co01, 3aliMaTUCAd MIANPUEMHUIIBKOIO
TISUTBHICTIO,  fKa Tpu3Bena J0 abo chopusia BYMHEHHIO  BIAMOBIIHOTO
npaBonopyiieHHs ); (d) TumMyacoBa 3a00poHa OAJIOTyBaTHUCS Ha Jep KaBHY Mocamy; (€)
CKaCyBaHHsI J03BOJIy Ha 3MIMCHEHHS MisSUTBHOCTI, sIKa TMpHU3Bena 10 abo crpusiia
BUMHEHHIO BIJIMTOBITHOTO MTpaBonopyiieHHs; (f) mo30aBieHHs 1OCTYIy 10 AEp>KaBHOTO
(1HaHCYBaHHSI, BKJIIOYAIOYM TEHAEPHI MPOLIEAYPH, TPAHTH, KOHIIECI] Ta JiueH3ii; (g)
AKIIO ICHYE CYCHIJIBHUUM 1HTEpec, MyOJiKallisi CyJJoBOTO PIIIEHHS II0JI0 BYMHEHOTO
KPUMIHAJIBHOTO MTPaBOMOPYIICHHS, 3AaCTOCOBAHUX MTOKapaHb UM 3aXO0/IiB.

5) Bopanowac gepxaBu-ujieHM He 3000B'A3aHl Mnepegdadatd  OOTSKYHOUi
oOCTaBHHM, TMOB’s3aH] 3 JISUILHICTIO 3JIOYMHHOI OpraHizailii (SK BOHa BU3HAYEeHA Y
PamkoBomy pimenni Paau 2008/841/JHA Bix 24 »oBTHs 2008 poky 11040 60poThOU
3 OpPraHi30BaHOK 3JI0OYMHHICTIO), SKIIO HarioHaasbHui KK BcTaHOBIIOE, 110 BOHH
OyIyTh CTBOPIOBATH CYKYMHICTh KPUMIHATBHUX MMPABOMIOPYIIICHb.

000 éusnauenna nom’aKuylO4UX ma 0OMAMNCYrOUUX

noxkapannsa oocmaeun (cm. 16)
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1) Ha poscyn cyny OpONOHYETbCS 3aJIMIIMTH MPABO BU3HA4YaTH (aKTHUHUN
PO3Mip MOKapaHHs 3a BIAMOBIHI 3I0YMHU (KPIM HE3aKOHHOTO 31HCHEHHS Iy OJIIYHUX
MMOBHOBAXXEHB), KOJIA MPABOMOPYITHUK HAJa€ KOMIETEHTHUM opraHaMm iHdopmariito,
SKy BOHHU 1HAaKIIe HE 3MOIJIM O OTpUMATH, JOMOMarardu iM 1IeHTU(IKYBaTH YU
OPUTATHYTH J0 BiJNOBIAAIBHOCTI 1HIITUX CIIBYYaCHUKIB a00 3HANTH JTOKa3H.

2) OOTSKYIOUMMH MaroTh OyTH Taki OOCTaBUHHM — TMPABOMOPYIIHUK: (a) €
BUcokonocanoieM; (b) panime OyB 3acy/K€HHWH OCTaTOYHUM BHPOKOM 32
MPaBOIOPYIICHHS BIANOBIIHOTO XapakTepy — B Oyap-skiid kpaini €C; (¢) oTpuman
3HAYHY BUTOJy a00 MpaBOMOPYILIEHHS 3aBAAJIO 3HAYHUX 30UTKIB, SKIIO TaKy BUTOIY
a60 1Koy MokHa Bu3HauuTy; (d) 3a1McHIOE (DYHKIIT PO3CIiAyBaHHs, KPUMIHAIBHOTO
nepeciiayBaHHs ad0 CyJIOBOrO pO3TIIALY; (€) CKOPUCTABCSA BPA3IUBUM CTAHOBHIIIEM
ocoOu, MPUYETHOI JO0 BUMHEHHS MpaBonopyiieHHs; (f) € 3000B's13aH010 0C00010.

o000 ehexkmuenoi ionogioanvHocmi IOPpUOUUHUX OCLO

(cmammi 13-14, 16 /lupexmueu)

1) KOpumnyni ocoOu MaroTh MNPUTATYBATHUCS 10 BIAMOBIJATHHOCTI 3a Taki
370YMHU: XaOapHUIITBO, MPHUBIACHEHHS, TIEPEIIKOKAHHS TIPABOCYAII0, 30araueHH s
Bl KOPYIIIHHUX 3J0YMHIB Ta Jierajizaiilo, a OCh 3a HE3aKOHHE 31HMCHEHHS
MyOJIIYHUX TOBHOBAKEHb — HI.

2) IlizcTaBoto BiMOBIAATIBHOCTI MaIOTh OYyTH:

— BYMHEHHS 3a3HAYEHOTO 3JIOYMHY Ha KOPHUCTh IOPHIAUYHOT 0cOOM 0c00010, siKa
oOliiMae KepiBHY MOcajay y BIJIMOBIIHIA HOPUAMYHIN 0COOl Ta yNOBHOBaXkKeHA: (a)
MPEACTABIATH OpUANYHY o0co0y; (b) mpwuitmaTu pimieHHs Big i1 iMeHi abo (c)
3MIIMCHIOBATHA KOHTPOJIb Y MEXKaX IOPUIUIHOI OCOOU.

— BIJICYTHICTh KOHTPOJIO 3 OOKYy Takoi 0coOM, IO YMOXJIMBWJIO BUYMHEHHA il
IT1JIJIETJIOI 0CO0010 3a3HAYCHOTO 3JI0YMHY Ha KOPHUCTH IT1€1 FOPUIANIHOI 0COOM.

3) BianoBiganpHICTh OPUAUIHUX OCIO € aBTOHOMHOIO, TOOTO HE MEPEIIKOKAE
KPUMIHAJIbBHOMY MepeciiyBaHHIO (PI3UYHUX OC10, sIKI BUMHAIOTH 3a3HAUECHI 3JI0YMHHU.

4) TloxapanHst a00 3ax0au JJI IOPUANYHUX OCI0 MOBUHHI BKIIIOYATH mTpadu, a
TaKoX: (a) BUKJIFOUEHHS 3 IIPaBa Ha OTPUMAHHS JIepKaBHUX BUILIAT 200 nonomory; (b)

BUKJTIOYEHHSI 3 JIOCTYIy JIO JEpKaBHOTO (piHAHCYBaHHS, BKIIOYAIOUM TEHAEPHI
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IpoIeAypH, TPAHTH, KOHIIECIT Ta JIileH31i; (C) THMYacoBe YU MOCTIMHE MO030aBJICHHS
npaBa 3J1MCHIOBATH MIANPUEMHHUIIBKY MisUIbHICTh; (d) BIIKJIMKAHHS JI03BOJIIB Ha
3MIMCHEHHS MISUThHOCTI, SIKa TpU3BEJa 0 BiAMOBITHOTO 3JI0YWHY ab0 CIpHsiia Horo
BUMHEHHIO; (€) MOMJIMBICTD JIJIsI OpPTaHiB ACP>KaBHOI BJIay aHYJIIOBAaTH a00 po3ipBaTH
JIOTOBIP, B KOHTEKCTI SIKOTO OyJI0 CKO€HO 35104nH; (f) mepemaya ming cyJ0oBUN HATIIS,
(g) cynosa mikBimamis; (h) 3akputTs 3aknamy, 0 BUKOPUCTOBYBABCS JIJIsi BUMHEHHS
35104MHY; (1) 32 HAIBHOCTI CYCIIUJILHOTO IHTEpeCy, MyOJliKallisi BChOro ab0 YaCTUHH
CYJIOBOTO PIIlIEHHS II0JI0 BUNHEHOTO 3JI0YMHY Ta HAKJIAJACHUX MOKapaHb YU 3aXO/IiB,
0e3 MIKOIU JJIs TTPaBUJI 111010 KOH(I1IEHIIIMHOCTI Ta 3aXUCTy EPCOHATBHUX JTaHUX.

5) YV pasi BUMHEHHS BIJIMOBITHOTO 3JIOUMHY HA KOPHUCTh IOPUIAMYHOI OcoOU
0c00010, sika 001iiMae KepiBHY MOcaay y Hid, po3Mip WTpady NOBUHEH CTAHOBUTHU:

(a) 3a 3;10uMHN XaOapPHUIITBA 1 IPUBJIACHEHHS — He MeHIIe: (i) 5% BiJ 3arajabHOTO
pPIYHOTO O0OPOTY IOPUIUYHOI 0cOOM a0 3a Oi3HeC-piK, 10 NMEPEAYE POKY, B STKOMY
OyJ1I0 BUMHEHO 3JI0YMH, 200 3a O13HEC-piK, O Nepelye poLl NPUHHATTS PILIEHHS PO
HakJaJeHHs mTpady; abo, gk BapiaHT, (i1) cymy, o Bianosigae 40 000 000 eBpo;

(b) 3a TopriBaO BILUIMBOM, NEPEHIKOKAHHS MPaBOCYJII0 Ta 30aradeHHs Bij
KOPYNIIHHUX 37I04MHIB — He MeHme: (1) 3% Bia 3aragbHOrO PIYHOTO OOOPOTY
IOpUIMYHOI 0co0u abo 3a Oi3Hec-piK, IO MEPEAy€eE POKY, B SAKOMY OYyJIO BUMHEHO
3]I04MH, a00 3a Oi3HEC-piK, 1[0 MEepeAy€e POl MPUNHATTS PIIICHHS MPO HAKJIaJACHHS
mTpady; ado x (i1) cymy, 1o Bignosigae 24 000 000 eBpo.

BpaxoByrour TOTEHLIMHO BeNMKI MWTpagu g OPUAAYHUX 0ci0, iM
PEKOMEHYEThCS: TEPErJITHYyTH Ta OHOBHTH CBOi OIlIHKM PU3UKIB OOpOTHOM 3
KOPYIIII€I0, BPaXOBYIOUH B3a€EMOJIIIO 3 JIEPKABHUMH 1 MPUBATHUMH KOHTPAareHTaMH B
Vkpaini Tta €C; OUNIHUTM ICHYIOUl MpPOrpaMH BIANOBIAHOCTI cTaHaaptam €C,
30CEepPEANTHCH Ha CIIOCO0aX KEPIBHUIITBA 1 BHYTPIIIHLOTO KOHTPOJIIO; OI[IHUTH CBOi
MpOLIelypH pearyBaHHs Ha IHIUACHTH. JleTanpHille npo 1e — y NPoeKTI 3aKOHY Mpo
BHECEHHs 3MiH 110 3akoHy «lIpo 3amobiranHst KOpymiii» y 3B'SI3Ky 3 NpHEIHAHHAM
VYkpainu 1o Konseniii mpo 60poTh0y 3 MiAKYIIOM 1HO3EMHHUX IMOCAJ0BHX OCIO Y

MDKHapOJIHUX AUIOBUX omnepauiax (peectpatiitnuii Ne 15056 Big 06.03.2026).
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[Ipy BU3HAYEHHI BUIY 1 PO3MIPY KpPHUMIHAJIBLHO-IIPABOBOrO 3aco0y, IO Mae
3aCTOCOBYBATHUCS, MAlOTh BPAaxXxOBYBAaTUCS TakKli OOCTaBUHU: CIPUSHHS IOPUIUYHOI
0COOM y PO3KPHTTI YW PO3CIIIIyBaHHI 3JI0YMHY IUIIXOM IIBHUAKOTO Ta JOOPOBLIHHOTO
MOBIJIOMJIEHHS TIPO HHOTO KOMIIETEHTHUM OpraHaM; BXKHUTTS 3aXOIB JJisi YCYHEHHS
HACJMIJIKIB 3JI0YMHY, BUKPUTTS MOTrO Yy4YacHHUKIB, PO3IIYKY 1 3HAXOJKEHHS MaifHa,
OTPUMAHOTO BHACIIOK 3JIOYMHY, BUMHEHOTO YIIOBHOBAXEHOIO 0CO00I0; HASBHICTD Y
IOPUAMYHOI OCOOM HAJEKHHX IMPOrpaM BHYTPIIIHBOTO KOHTPOJIO, IiJBUILEHHS
0013HAHOCTI 3 MUTaHb €TUKH Ta JOTPUMAHHS BUMOT I 3arl00iraHHs KOpymuii (KpiM
BUIAJKIB, KOJU IOpPUAMYHA o0cob0a Mae TMporpaMH KOMIUIAEHCY JIMIIE JJis
«KOCMETHYHMX» IIUIeH, K1 TAKOX HA3UBAIOTh «IIPUKPACOION).

Ilooo 36inbumennsn cmpokie oaenocmi (cm. 19 /lupexkmueu)

CTpoK JaBHOCTI KPUMIHAJIBLHOTO TIEPECIIiTyBaHHS Ma€ CTAHOBUTH IIOHANMEHIIIE:
8 POKIB 3 MOMEHTY BUMHEHHS 3JI0YMHY, 1110 Kapa€eThCs 1030aBJIEHHSM BOJI1 BiJl 4 POKIB;
5 pOKiB 3 MOMEHTY BUMHEHHS 3JIOUYHHY, 0 KAPAETHCS M030aBICHHIM BOJI1 Bl 3 POKIB.
Crig 30UTBIINTH 1 CTPOKU JIaBHOCTI BUKOHAHHSA OOBHHYBaJIbHOTO BUPOKY. KopoTri
CTPOKH JaBHOCTI MOXYTh OyTH BCTaHOBJIEHI 3aKOHOM 3a YMOBH, IIIO iX 3a MEBHUX
oOcTaBUH OyJIO IEPEPBAHO YK 3yMTUHEHO.
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Scinn I.M.,

JOLIEHT Kadeapu KpUMiHATBHO-TIPABOBUX AUCITUILTIH
KaHAUAAT IOPUIUIHUX HAYK, JOLICHT

(/Tvsiscbruil Oeporcasnuil ynieepcumen

BHYMPIUWHIX CNpas)

IMPAKTHUKA YKIAJAEHHA YI'O/J ITPO BUSBHAHHSA BUHYBATOCTI ¥
KPUMIHAJIBHUX IMMPOBAJ[KEHHSIX IIOJIO KOPYIIIMHUX
KPUMIHAJIBHUX IMTPABOIIOPYIIEHD

[TapanenbHO 3 BHUKJIMKaMH, L0 CIPUYUHEHI BIMHOIO, Mepe]] YKpaiHChKUM
CYCHIJILCTBOM ICHYE I1I€ ¥ BHYTPIIIHINA BUKJIMK — 00pOTHOa 3 KOPYMIII€I0, 3aBAaHHAM
AKO] € 3a100IraHHs KOPYIIIHHUM KPUMIHAJILHUM MPABOMOPYIIEHHSM Ta TPUTITHEHHS
BUHHHUX JI0 BIIIOB1IQJIbHOCTI.

3a maHuMu MibKHaponHoi opraxizauii Transparency International Ukraine, y
BCECBITHROMY pelTHHTY [Hnekci cnpuitHsaTTs kopymiii (Corruption Perceptions Index —
CPI) y 2025 p. Vkpaina orpumana 36 Oams 31 100 moxximBux Ta nocuia 104 micue 3-
oMk 182 kpain. OcHOBHA 3MiHa BIJMIOBITHOTO MOKa3HUKA MOPIBHSIHO 3 MONEPETHIMU
POKaMU 3yMOBJIEHA aKTUBHOIO pOOOTOIO CHElialbHO YIIOBHOBAKEHHUX OPraHiB y cdepi
3aro0iranHs Ta npoTuaii kopymmii [1].

CyuyacHi BUKJIMKH y cdepl TpoTUIli Kopynilii 00yMOBIIOIOTH TOCTIMHUM TIpoliec
MONIYKY MEpPCNEeKTUBHUX pIilIeHb, (POPMYBaHHS HOBHX MIAXOAIB JI0 BHPIIIECHHS
mpoOJjieM TMPaBOBOTO pPEryJilOBaHHS T[OKApaHHSA, TMPU3HAYCHHS T[IOKapaHHS Ta
MOJIMBOCTI 3BIUIBHEHHS BiJ HWoro BiAOyBaHHS 3a KOPYMIHI KpPUMiHAJbHI
MPaBOMNOPYIICHHS Ta KpUMIHAJIbHI IPaBONOPYILEHHS, OB’ 43aH1 3 Kopymiieto. Tak, 3
METOIO MiJBUIMUTH €(PEKTUBHICTh PO3CIIIYBaHHS KPUMIHAJIBLHUX MPABOMOPYIIECHb
BKa3aHO1 KaTeropii Ta HaOJIU3UTH MPOIEC JO MDKHAPOIHUX CTaHIAPTIB, 29 KOBTHS
2024 p. 6yno mignucano 3akoH Ykpainu «[Ipo BHeceHHs 3MiH 10 KpuminaabHOTO
KoJiekcy Ykpainu Ta KpuMiHAIBHOTO MPOIECYadbHOTO KOACKCY YKpaiHu II0J0
BJIOCKOHAJICHHsSI PETyJIIOBaHHS YroJ MpO BWU3HAHHSA BHUHYBATOCTI y KpHUMiHaJbHUX

MIPOBA/KEHHSX 11010 KOPYMIIIHHUX KPUMIHATBHUX TIPABOMIOPYIIIEHb Ta KPUMIHATBHUX
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IIPABOIOPYILEHD, OB A3aHUX 3 Kopymuicro»®. Ilorpeba BHECEHHS 3MiH y BKa3aHMiA
IHCTUTYT Ha3pijia 4epe3 HeJOCTATHIO THYYKICTh MOIMEPEIHbOI MOJIEN, sIka MICTHIIA B
co01 He Ha/ITO €()eKTHUBHI CTUMYJIH IIOA0 YKIAJACHHS YTOJ SIK ISt OOBUHYBAaUEHUX, TaK
1 17151 TIpaBOOXOPOHHMX opraniB [2]. ITomToBXoM 10 3MiH CTald TaKOXK MIXHAPOJIHI
3000B’s13aHHs YKpaiHu B MexKax criBiparii 3 €sponeiicbkuM Corozom, MiXKHApOIHUM
Bamoraum ®@ornom tTa GRECO [3]. [IpukmeTHO, 110 MeXaHI3M YKJIaIeHHS YTOJI PO
BU3HAHHS BHUHYBAaTOCTI Yy KpHUMIHAJIbHOMY MIPOBAKEHHI WIOJ0 KOPYMLIHHUX
KPUMIHATBHUX MPABOMOPYIICHHAX Ta KPUMIHAIBHUX MPABOMOPYIIEHHSX, OB’ I3aHUX
3 KOPYIIIIEIO € OJTHUM 13 HAMOUIBII MPOTPECUBHUX, OJTHAK JUCKYCIHHUX 1HCTPYMEHTIB
y BITYM3HSIHOMY KPUMIHAJIBHOMY Ta KPUMIHAJILHOMY MPOIIECYaTbHOMY IMPaBi.

B pesynbrari Takux 3aKOHOAABYUX 3MIH ICTOTHO 3MIHEHO MIAXOJIU MO0
NpPU3HAYEHHS JOJAaTKOBOTO MOKapaHHs y BUJII IITpady, KOJU BOHO HE MepedayeHo B
cankuii crarti (dactuHu ctarti) OcobnuBoi yactuHu KK VYkpainu, npusHaueHHs
OUIbII M’SIKOTO TOKapaHHs, HDK Mepea0dadyeHo 3aKOHOM, a TaK0X MOKIJIMBOCTI
3BUIBHEHHSI OCOOM BiJ BiAOyBaHHS TOKapaHHs 3 BUIPOOYBaHHS 3a KOPYMIIHHI
KpUMIHAQJIbHI TPABONOPYIIEHHS Ta KPHUMIHAJIbHI MPaBONOPYLIEHHS, MOB’SI3aHI 3
KOPYIILIEI0 BUKIIOYHO Yy BHIIAQJIKaX 3aTBEPIKEHHS CYJOM Yroad INpO BU3HAHHSA
BUHYBATOCT1 y KPUMIHAIBHUX MTPOBA/KEHHSIX BKa3aHO1 KaTEropii.

HeoOximHuMHU yMOBaMM YKJIAJAE€HHS YrOoAud MPO BH3HAHHS BUHYBAaTOCTI MIX
MIPOKYPOPOM Ta Ti03pI0BaHUM a00 OOBMHYBaUYE€HUM Y KpUMIHAIBHUX MPOBAKCHHIX

I[0JI0  KOPYMNIIHHUX  KPUMIHAJIBHUX  [PABONOPYIIEHb Ta  KPUMIHAJIBHUX

4 3a crmoBaMM aBTOPIB 3aKOHONPOEKTY (3TiHO 3 MOSCHIOBANBHON 3alMCKOI 0 HBOTO),
OPUAHATTA 3aKOHY CIpPSIMOBaHO Ha BHUKOHaHHA NyHKTY 3.3.2.4.1 OuikyBaHOTo CTpaTeridyHOro
pesyasrary 3.3.2.4 npobnemu 3.3.2 miapozainry 3.3 posauny III AntuxopyniiiiHoi mporpamu Ha
2023-2025 poku, 3arBepkeHoi noctaHoBoro Kabinery MinictpiB Ykpainu Bin 04 Gepesns 2023
poky Ne 220 «IIpo 3arBepmxeHHs Jlep:kaBHOI aHTUKOpYMLIHHOT mporpamu Ha 2023-2025 poku» Ta
[Tnany Vkpainu, cxBaneHoro posnopsypkeHHsM Kabinery MinictpiB Ykpainu Big 18 G6epesns 2024
poky No 244-p «IIpo cxBamenns Ilmany VYkpaiHu», METOI SKOTO € peai3allis I1HIIIaTUBH
€sponeiicbkoro Coro3y «Ukraine Facilityy», 3anpoBamkenoi Permamentom (€C) €Bponeiicbkoro
[TapmamenTty Ta Pagu (€C) Bix 29 mororo 2024 p. Ne 2024/792. TlosicHroBanbHa 3anucka Ha [Ipoekt
3akoHy Tmpo BHeceHHS 3MiH 10 KpuminaneHoro komekcy VYkpainu Ta KpuminaneHOro
MPOIECYATbHOTO KOJEKCY YKpaiHH IIMOJ0 BIOCKOHAJICHHS PETYIIOBAaHHS YTOI TPO BH3HAHHS
BHUHYBATOCTI Y KPUMIHAIBHUX MPOBAKEHHAX LIOA0 KOPYNUIHHUX KPUMIHATIBHUX MPABONOPYIIEHb
Ta KpUMIHAJbHUX TPaBONOPYLIEHb, NMOB’s13aHuX 3 Kopymuieo Ne 12039 Bin 17.09.2024 p. URL:
https://itd.rada.gov.ua/billinfo/Bills/pubFilezip/2526959
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PaBOMOPYIIEHb, TOB’SI3aHUX 3 KOPYIII€ €: 1) BUKPUTTS MiJ03PIOBAHUM YU
0OBMHYBaue€HUM 1HIIOI 0coO0u (0ci0) y BYMHEHHI Oyab-SKOr0 KOPYIIIHHOTO
KPUMIHATBHOTO MIPABOMOPYLICHHS Y1 KPUMIHABHOTO MPAaBOMOPYIIEHHS, TOB’ I3aHOTO
3 KOpYIII€0, Ta SKIO 1HGOpMaIls MO0 BYMHEHHS TaKoK 0co00r (ocobamm)
KPUMIHAIBHOTO TMPABOMOPYIICHHS Oyjae MiATBEpKEHa J0Ka3aMH; 2) MOBHOTO abo
YaCTKOBOTO (3 ypaxyBaHHSM XapaKTepy Ta CTYINEHs ydacTi 0coOM y BUYMHEHHI
3JI0YMHY) BIIIIKOYBaHHS M1J103pI0OBaHUM 200 0OBHHYBAaUY€HUM 3aBJIaHOTO 30UTKY 200
3aMoAisTHOT IIKOAM (SIKIIO Taki 30MTKM a0o 1mKkoa Oyiu 3aBaHi); 3) BiICyTHOCTI O3HAK
BYMHEHHS IIUX KPUMIHAJIBHUX MPABOMOPYIIEHb y CIIBYYACTI, IO MiATBEPIKYEThCS
MarepiaiamMi KpUMIHAJIBHOTO TMpoBa/uKeHHS [4]. 30kpema, BKa3aHUM 3aKOHOM
nepeadadyeHo OOMEKEHHS B 3aCTOCYBaHHI yTOJ IIOJI0 OpraHizaTopa 3JIOYMHIB, 3a
BUHITKOM BHUIIAJIKIB BUKPUTTS HUM IHIIIOTO OpraHizaropa.

JlochmipkeHHST  CTaTUCTUKH — yXBAJGHHS  CylaMHu, 30Kpema,  Bumum
anTukopynuitHuM cyaom Ykpainu (BAKC) BupokiB Ha mifCTaBl YKJIaI€HHS yTOJ PO
BU3HAHHS BUHYBATOCTI MICJISl BHECEHHS 3MIH JO KPUMIHAIBHOTO Ta KPUMIHAJIBHOTO
MPOIECYyaTbHOTO KOACKCIB YKpainu (micist HaOpaHHa YMHHOCTI 3akoHOM Ne 4033-1X
Bix 29.10.2024 p.) cBimuuTh Opo MO3UTHBHY auHaMiky. Tak, y 2025 p. BAKC
yxBaieHo 109 BUpoOkiB, 3 HUX 72 — Ha MIACTaBl Yroja NMpo BU3HAHHS BUHYBATOCTI
ctocoBHO 102 oci6. 3okpema, 3a nepiog 2019-2025 pp. yxBaneno 346 BUPOKIB, 13 HUX
Ha mijacTaBi yrog — 166 [5]. CymoBi pilieHHs y KpUMiHATBHUAX MPOBAHKEHHAX 11010
AKUX YKIQJCHO yTroay MpO BU3HAHHS BUHYBATOCTI € MPAKTUKOI 3aCTOCYBAHHS . 2
ct. 191, 364, 365-2, 366-1, 366-2, 368, 368-5, 369, 369-2 KK Vkpainu.

AHaJl30BaHl 3MIHM IOJI0 YJAOCKOHAJCHHS IHCTUTYTY YKIAQJICHHS YTOJ IIPO
BU3HAHHS BHHYBAaTOCTI Yy KPUMIHAIBHMX TPOBADKEHHAX MO0 KOPYMIIHHUX
KPUMIHAJIBHUX TMPABOIMOPYIIEHh Ta KPUMIHAJIBHUX IPABOMOPYIIEHB, MOB’I3aHUX 3
KOPYTIIIEI0 € 3HAYHUM JIOCATHEHHSIM Yy 3aro0iraiHi Ta mpoTUIli Kopytiii. 30kpemMa, y
cipasi «Natsvlishvili and Togonidze v. Georgia» €Bponeiicbkuii cyj 3 paB JIOJIMHA
3a3HAYMB, 110 YTOJH MPO BU3HAHHS BUHYBATOCTI, OKPIM BaXXJITMBUX MTEpPEBar MIBUIKOTO
PO3TISAY KpUMiHAJIBHUX CIIPaB Ta MOJIETIICHHS HABAHTAKEHHS Ha CyJH, IPOKYPOPIB

Ta aJIBOKATIB, TAKOK MOXYTb OYTH YCHIIIIHUM 1HCTPYMEHTOM Y O0pOTHO1 3 KOPYMIII€I0
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Ta OPraHi30BaHOI 3JIOYMHHICTIO, AKIIO iX MPAaBUJIBHO 3aCTOCOBYBATH, 1 MOXYTb
CHPUATH 3MEHIIEHHIO KUIBKOCTI MPU3HAYEHUX IMOKApaHb 1, SIK HACIIJOK, KUIBKOCTI
YB SI3HEHUX [6].

KpiMm posmupeHHss MOXIMBOCTEH aHTUKOPYNIIWHUX OpraHiB OTpUMAaTH
BUKPUBAJIBbHI MTOKA3H Mi]T YaC PO3CIiAyBaHHS KpUMiHATFHUX MPABONOPYIIIEHb BKa3aHOT
KaTeropii, pO3MIUPEHO MOXKIUBOCTI MiJ03PIOBAHUX Ta OOBMHYBAUCHHMX YHHKHYTU
peanbHOro BiI0yBaHHS MOKAapaHHs Yy BUJII 1T030aBJICHHS BOJI1 B OOMIH HAa BUKOHAHHS
HEOOXITHUX YMOB, TaKWX SIK BIAIIKOAYBAaHHS IIKOIW, CIUIATH MTPady, BUKPHUTTS
IHIIUX CITIBYYaCHUKIB KOPYIIMHOTO KPUMIHAJIBLHOTO IPABOMOPYIICHHS, a TaKOX
BUKOHAHHS IHIIMX OOOB’SKIB, SK HANpHUKIAJ, cIulata OJaroiiHOi JOMOMOTH Ta
nepepaxyBaHHS CyMH CIIa4€HOI 3acTaBU Ha noTpeOu 30poitHux Cun YkpaiHu Ta
OnaroniitHux opranizaiiii [7; 8; 9; 10]. 3okpema, 3a pe3ybTaTaMu YXBaJICHUX BUPOKIB
BAKC Ha migcraBi yroj npo BH3HaHHA BHUHYBarocTi y 2025 p. 1o naepxaHoro
O10/KEeTy Mae OyTH mepepaxoBaHo Maike 1,5 Mip. rpH., SIK BIIIIKOYBaHHS 30UTKIB
3aBJAaHUX KpUMIHAIBHUMH TpaBonopyuieHHsaMu (3a nepion 2019-2025 pp.). A cyma
mTpadiB, HAKIAAEHUX Ha 3acymkeHux oci0 y 2025 p. Sk OCHOBHI Ta JOJIaTKOBI
MOKapaHHs, CTAaHOBUTH 576,9 MutH IpH. [5].

Opnak, mpomnpu NO3UTUBHI pe3yiabTatd podbotn BAKC y 2025 p., sxi
MIATBEPKYIOTh  YCIIIIHY IMIUIEMEHTAIII0 3aKOHOJABUMX 3MIH Yy MPaKTUYHY
IJIONIMHY, ICHYIOTh TIEBHI HEIOJIKMA MPOIECYyalIbHOTO XapakTepy. 30Kpema, PU3UK
3HM)KEHHSI IKOCT1 MPaBOCYJs, 3a0e3neueHHss 00’ €KTUBHOCTI, @ TaKOK MOKJIUMBICTb
VHUKHEHHSI peajbHOrO MOoKapaHHs (irypaHTaMu Ty4HHX KPUMIHAJIBHUX CHpPaB, IO
MOTEHIIIHHO MOXE TPU3BECTH [JI0 3HEBIPM CYCHUIBCTBA B  €(QEKTHBHOCTI
AHTUKOPYILIMHUX OpraHiB Ta CYJ0BOi CHUCTEMH. 3 METOI0 MiHIMI3allli PHU3HKIB,
HEOOXITHUM € 3a0e3MEUEHHsI CHIBMIPHOCTI TOKapaHHs, JHOTPUMAaHHS CYCHUIBHOTO
iHTEepecy, MUIAXOM MPO30POCTI MPOIEAYPH YKJIAACHHS YroaW, a TaKOX PO3BUTOK
MexaH13My JOOpPOBUILHUX BHECKIB HA JIEp>KaBH1 OTPEOU.
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KPUMIHAJIBHE IIPABO TA €BPOIHTEI'PALIIA: TE3H
3JIOBYBAUIB BUII[OI OCBITH

Binainkesnu H.,

3100yBayka BUIIO1 OCBITH
HaBUYaJIbHO-HAYKOBOTO IHCTUTYTY MpaBa
Ta MPaBOOXOPOHHOI JiSITBHOCTI
(VIvsiscoruil deporcasnuil ynieepcumem
BHYMPIUWHIX CNpas)

HaykoBuii kepiBHuk: BumneBcbka L.A.,
JOEHT KadeIpu KpUMiHAIBHO-TIPABOBUX AUCIUILIIH
HABYaJbHO-HAYKOBOI'O IHCTUTYTY MpaBa
Ta MPaBOOXOPOHHOI JISIIBHOCTI

TOKTOp (imocodii B ramysi npasa
(VIvsiscbruil Oepoicasnuil yHieepcumem

BHYMPIUWHIX CNpas)

KPUMIHAJIBHO-ITPABOBA TA KPUMIHOJIOT'TYHA
XAPAKTEPUCTUKA JISAJIBHOCTI OPTAHI3OBAHUX I'PVII 1
3JIOYMHHUX OPTAHI3AIIN Y COEPI HE3AKOHHOI'O OBIT'Y
HAPKOTMUKIB

CyyacHuil CTaH HE3aKOHHOrO 00Iry HapKOTHMYHUX 3aco0iB, MCHUXOTPOIHUX
PEYOBHH, X aHAJIOTIB 1 MPEKYPCOPIB B YKpaiHi CBITYUTH PO TIUOOKY TpaHchopMallito
HAapKO3JIOUMHHOCTI, sIKa Jenail dYacTime HaO0yBa€e O3HAK BHCOKOTEXHOJIOTTYHOI
opraHizoBaHoi AisutbHOCTI. Oco0NMMBa CycniibHA HeOe3MeKa 3T0UMHHUX OpTaHi3aIlii y
11 cdepl 3yMOBJICHA IXHBOIO 3IaTHICTIO 10 MIBUAKOT ajanTallii, TpaHCHAIllOHATLHUM
XapaKTepoM 3B’SI3KIB Ta 3HAYHUM BIUIMBOM Ha CTaH HAaI[lOHAJIbHOI O€3MeKH.
KpuminanbHO-TIpaBOBa  XapaKTepUCTHKA TakuX 00 €JHaHb TIPYHTYETbCS HA
MOJIOKEHHSAX YacTUHU 4 cTtaTTi 28 KpuMiHAIBHOTO KOJEKCY YKpaiHU Ta OXOILTHOE

CYKYTHICTh O3HAK, IO JO3BOJISIOTH BIIMEXKYBATH iX B 1HIIHMX (OPM CHIBYYaCTI Ta
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3a0e3MeunT! NMpaBuiIbHY KBamidikalliro aisHb 3a crartsamu 305, 307, 308, 311-313 Ta
321 KK Vkpainu. KinodoBumu eneMeHTaMU Takoi XapaKTEPUCTUKH € KiJTbKICHHM
CKJIaJ, CTIHKICTh, 1€papXiuHicTh Ta cruernudivyHa Mera maismibHOCTI [1, 2, 3]. Bapto
MIIKPECIUTH, 110 32 HASIBHOCTI 1€papXivyHOi MOOY0BH Ta METH BUMHEHHS TSKKHX U
0COOJIMBO TSDKKHX 3JI0YMHIB, OpPraHi3oBaHa rpymna TPaHCHOPMYETHCS y 3IOYHMHHY
oprasisaiito, mo MmoTpedye BiJ MPAaBOOXOPOHHUX OPTaHIB KapJAWHAIBHO I1HIIIOTO
X0y 10 IOKYMEHTYBaHHS.

Sk 3a3nauae [. M. Byaik, KUIbKICHHI CKIIaJ 3JOYMHHUX OpraHizamiii y cdepi
HapKOOI3HECY 3a3BUYal CYTTEBO MEPEBUIIYE MIHIMAIBHUHN MOPIT Y IT’ATh 0C10 1 9acTo
HaJI4y€e TOHaJ JecsiTh a00 HABITh COPOK YYACHHUKIB, 110 OOYMOBJICHO CKJIAIHICTIO
MEXaHI3My HapKooOOITy, SIKMM BUMarae 3aidyudeHHs (axiBIIB JJii BUTOTOBJICHHS,
(dacyBaHHS, JIOTICTHKH, pEKJIaMyBaHHS Ta (iHaHCOBOro 3abe3nedeHHs. CTiMKICTh
TakuX 00’€HaHb BUPAXKAETHCS Y TPUBAIOCTI IXHHOTO (PYHKIIOHYBaHHS, HasBHOCTI
CTaOUIBHO AII0YUX Mepex 30yTy Ta 34aTHOCTI €(PEKTUBHO MPOTUIISATHU SIK BHYTPIIIHIM
JI€30praHi3yrounM (akTopaM, Tak 1 30BHIIIHBOMY THUCKY 3 OOKY MpPaBOOXOPOHHHX
OpraHiB YM KOHKYPEHTIB.

BaxxinBoro 03HAKOIO € 1€papXiuHICTh, siKa Tiepeadayae MoHaMEHIIIE TPUPIBHEBY
CTPYKTYpY: BHILE KEPIBHUUTBO (OpraHi3aTOpU-CTpaTeru), KEPIBHUKH CTPYKTYPHUX
yacTUH (omepauiiHi MEHEePKepu) Ta psAO0BI BUKOHABLI - Kyp €pu, JabOpaHTH,
«apornm». Taka moOymoBa 0a3yeThbcsi Ha AaBTOPHUTETI OpraHizaTopa Ta CyBOpIH
MIMOPSAAKOBAHOCTI, 110 3a0e3meuye cTablIbHICTh (DYHKIIOHYBaHHS (DYHKI[IOHAIBHO-
TEPUTOPIATEHUX MIAPO3AUIIB, TAKUX SIK JJAOOpaTopii, CHIIOBI 0JI0KH, (hiIHAHCOBI JIAHKH
i kaapoBukH [2]. [Ipu ibomMy o1 HA CTPYKTYPHI YACTHHHU MOKE B1IOYyBaTHUCS SIK 32
TEPUTOPIAJILHUM NOPUHIMUIOM, Tak 1 3a (QYHKLUIOHAJBHUM  -CHeliami3ainis Ha
KOHKPETHHUX BHJIaX TICUXOTPOIIIB UM MPEKYPCOPIB.

Kpuminosnoriuna xapakrtepuctuka, pociipkeHa A. A. Bosniokom ta I. M.
BynikoMm, JOTMOBHIOE MPAaBOBUM aHaJ13 JaHUMHU MPO TEXHOJIOTIYHY CIeliaai3alliio Ta
MeToau KoHcmipaiii. CydacHl HApKOCTPYKTYPH aKTHBHO 1HTETPYIOThCSA y IU(poBUid
MPOCTIP, CTBOPIOIOYM 1HTEPHET-HAPKOKPAMHUIII Ta 4YaT-00TM y MEeCeHIKepax

Telegram, Signal, Silent un Element. be3akonTakTHIIT 30yT Uepe3 CUCTEMY «3aKIIAT0K»
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Ta «ManCcTep-KIAIBY» JI03BOJISIE MIHIMI3yBaTH Bi3yaJlbHUM KOHTAKT MK y4aCHUKaMU
Ta CrHokMBauamu, (PaKTUUHO BHUBOJSYM OPraHi3aToOpiB 13 30HU OE3MOCEPEIHBOrO
pu3uKy BUKpUTTS. DiHAHCOBI omepaiii aHOHIMI3YIOThCS Yepe3 BUKOPHUCTAHHS
KPUIITOBAIIOTHUX ramaHIiliB Bitcoin Ta Monero, a Tako 3aqydeHHS «IPOIIiB» AJis
OaraToeTanmHOro BUBEACHHS KOWITIB. OCOONMBY POJIb BIAITPAlOTh BHYTPIIIHI paBHiia
MOBEAIHKH, MI0 BKIIOYAIOTh 3a00pOHY BXUBAaHHS HAPKOTHKIB YYaCHUKAMH,
000B’s13K0Be MHU(PYBaHHS JaHMX 3a Jomnomoror Veracrypt un VPN, a Takox
BUKOPHUCTAHHA CHNEUU(]PIUHOTO CIEHTYy, Mo AepopMye 3MICT MOBITOMIICHb IS
IPaBOOXOPOHIIB. J{01aTKOBOIO 3arp03010 € HAJIATOIKEHHS KOPYILIMHUX 3B’ A3KiB, TaK
3BaHOIO «J1axy», 110 3a0e3ledye OTpUMaHHsS ONepaTHBHOI 1H(OpMalii Npo MIaHu
ciiicTBa Ta (PAKTUYHE HENPUTATHEHHS JIJEPIB 10 BIANOBIAAIBHOCTI B OOMIH Ha
HENPAaBOMIPHY BUTOJly YU YCYHEHHsI KOHKYPEHTIB 3 pUHKY [3].

EdexTrBHA MpOTHIIS TAKUM CKIQJHUM CTPYKTYpaM HEMOXKIIMBA 0€3 HaJIeKHOTO
npolecyanbHOro gokazyBaHHs. Ak migkpecitoe A. FO. [TospkoB, 3acodu T0Ka3yBaHHS
y TMPOBAKEHHSAX IPO OPraHi3oBaHy HAPKO3JIOUYMHHICTD MAalOTh KOMIUIEKCHHM
xapakTtep. BoHu BkIO4aroTh He jMile (DaKTUYHI JaHi: MOKa3aHHSA, PEYOBl JOKa3H,
€JIEKTPOHHI JlaHl, a W IpolecyaabHl CIOCOOM iX OTPUMAaHHS, Cepel SKUX KIHOYOBE
MICII€ MOCIAAI0Th HEIJIACHI CIII4l pO3LIYKOBI All, TAMYACOBUWA JOCTYI A0 peyuei 1
JIOKYMEHTIB, €KCIIEPTU3U Ta 3allydeHHs cremianicTiB [4]. Ha Moo nymKy, HalO1IbII
OOTpYHTOBAaHMM Yy IIbOMY KOHTEKCTI € KOMIUICKCHHUM MiAXiJ, BiAMOBIIHO JO SIKOTO
JOKa3yBaHHS y cCOpaBax IMpO OpraHizoBaHi TIpynu y cdepl HAPKOTHKIB Mae
OaraTopiBHEBY CTPYKTYPY, JI€ 3aCO0H JIOKa3yBaHHS BKJIIOUYAIOTh K cami (paKTHUHI JaH1
Ta iX JKepena, Tak 1 CHocoOM iX OTpUMaHHS Ta TepeBipkd. S MOTOmKyrCh 13
MO3ULIEI0, IO JIMIIE MOEAHAHHS KPUMIHAIbHO-TIPABOBUX MEXaHI3MIB 13 Cy4aCHUMHU
METOJaMH JJOKa3yBaHHs, 30KpeMa BUKOPUCTAHHAM ITU(DPOBOT KpUMIHATICTUKY (aHATI3
OUTIHTY, BIJIHOBJIGHHS BHJIQJIEHUX [MOBIJOMJIEHb, TPEKIHI KPUITOBAITIOTHUX
TpaH3akiliii) Ta  MDKHApOJAHOTO  CHIBPOOITHUIITBA,  J03BOJsE  €(EKTUBHO
BCTAHOBITIOBATH ICTHHY.

Bapro Takox 3ayBaxkuTH, IO CyO €KTHMBHA CTOPOHA [ISJIBHOCTI TakuX TPy

XapaKTEpU3y€e€ThCsl HE TPOCTO TMPSMUM YMHUCIOM, a ¥ TJIMOOKO BKOPIHEHUM
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KOPHUCJIUBUM MOTHBOM, /i€ HE3aKOHHE 30araueHHs CTa€ €IMHUM JIKEPEIOM JI0XOTy IS
O1bIIOCT1 yyacHUKIB. Ile cTBOproe MillHYy €KOHOMIYHY 0asy JUIsl caMOBIATBOPEHHS
3MOYMHHOCTI. [Iporec moka3yBaHHS YCKJIQJIHIOETHCS JIATCHTHICTIO TaKUX 3JIOYHHIB,
OCKUJIBKM CIOKMBayl HApKOTHKIB 3a3BUYail HE € 3aIlikaBJICHHMH Yy CIIBIIpali 3i
ciicTBOM. ToMy KJIIOYOBMM €JEMEHTOM cTpaTerii OOBHMHYBAadeHHs Ma€ CTaTu
BCTAQHOBJICHHS 3B’ 513Ky MK «OpyJIHUMI» KOIITaMHU Ta KEPIBHOIO JTAHKOIO OpraHizarlii
yepe3 MEXaHi3MHM creliaabHoi KoHpickari. Ha Mow ayMKy, cMCTeMHa MpOTHIIsS
HapKoOi3Hecy B YKpaiHi moTpedye He JIUIIe TOCWICHHS CaHKIIIN, a i BAOCKOHAJICHHS
METOJI0JIOT1i IOKYMEHTYBaHHS 1€pApX1YHUX 3B’ SI3KIB, 110 JO3BOJIUTH MPUTATYBATH /10
BIIMOBIAILHOCTI HE JIMIIE «3aKJIaUMKiB», a i KIHIIeBUX OeHediIiapiB 3JJ0UMHHOTO
O13HecCy.

[TincymMoByr04HM, CIIiJi HArOJOCUTH, IO KJIACHYHE PO3YMIHHS HApPKO3JIOYMHHOCTI
AK CTHXIMHOTO 30yTy BX€ J1aBHO He Biamonigae peamisim 2026 poky. CboroaHi mMu
MaeMO CIpaBy 3 THYYKMMH, TE€XHOJIOTIYHMMH KOPIIOpalisiMU 351a, JIe 1€papXiduHa
CTIHKICTh TMOEIHYETHCA 3 MU(PPOBOIO AHOHIMHICTIO. TOMy KpuUMiHaJIbHO-TIPaBOBA
KBadiQiKalis HE MOBUHHA OOMEXYyBaTHCS JHIIE (AKTOM BHIyYEHHS PEUYOBUHU —
BOHA Ma€ OUTH MO caMid apXITEKTypl oprasizaiii: BiJ ii KOpYMIIHHUX 3B'S3KIB 10
KPUIITOBAJIIOTHUX MLUTI031B. EQeKkTuBHICTH OOpOTHOM 3al€XKHUTh HE BIJ KIUIBKOCTI
3aTPMMaHHUX BUKOHABLIIB HUYKYOI JIAHKH, & B1J] 3JaTHOCTI CI1JICTBA Ta CY1y «IIPOLIUTH
BCIO CTPYKTypy Ilepapxii J0oKa3aMu, MEpeTBOPIOOYM IU(POBY KOHCHIpaIlil0 Ha
IHCTPYMEHT OOBHMHYBau€HHA. TUIbKM TaKUil OE3KOMIIPOMICHUN Ta 1HTENEKTYaJIbHUN
MIIX1A  J03BOJIUTH peajbHO Je30praHizyBaTH HapKoOi3HeC, M030aBUBIIM HOTO
TOJIOBHOTO CTUMYJIy — €KOHOMIYHOI O€3KapHOCTI Ta BIAYYTTS TEXHOJOTIYHOI
nepeBary Haji 3aKOHOM.
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Baroc B.IO.,

3100yBayka BUIIOT OCBITH
HaBUYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa
Ta MPaBOOXOPOHHOI JiSITLHOCTI
(VIvsiscorutl deporcasnuil ynieepcumem
BHYMPIUWHIX CNpae)

HaykoBuii kepiBauk: MakcumoBuu P.JI.,
npodecop kadenpu KpUMiHATEHO-TIPABOBUX TUCITUTIIIH
HaBYaJIbHO-HAYKOBOI'O IHCTUTYTY IpaBa
Ta MPaBOOXOPOHHOT MisTBHOCTI

KaHIUJAT IOPUANIHIX HAyK, Ipodecop
(VIvsiscbruil Oeporcasnuil yHieepcumem

BHYMPIUWHIX CNpas)

MATEPIAJIIBAIIA CYCIIIVIBHO HEBE3ITEYHUX HACJIIAKIB Y
KOPYIIIHNHUX KPUMIHAJIbHUX MPABOIIOPYILIEHHSX B
KOHTEKCTI ITPAKTUKH BEPXOBHOI'O CY1Y

O0G’ekTUBHA CTOpPOHA CKJIAJIB KPUMIHAJIBHUX MPaBONOPYLIEHb, NEepeadayeHux
cT. cT. 364, 364-1, 365, 365-2, 367 KpuminanbHoro kojaekcy Ykpainu Big 05 kBiTHs
2001 poky Ne 2341-1ll (mami — KK VYkpainu), xapakTepusyeThCsi MaTepiaabHOIO
KOHCTPYKIIi€I0, IO Tepeadadyae OOOB'SI3KOBE HACTaHHS CYCHUIBHO HeOe3NMeYHUX
HACJIAKIB Y BUJIl ICTOTHOI IIKOJW OXOPOHIOBAHMM 3aKOHOM IpaBaM, CBOOOJaM Ta
IHTEepecaM OKpEeMHX TpoMajsiH ado JepKaBHUM YHM TPOMAJCHKUM 1HTepecaM, ado
1HTEepecam IPUANYHUX 0CiO.

3rigno 3 nyHkroM 3 Ilpumitku cr. 364 KK VkpaiHu icTOTHOW HIKOI0K0 Yy
cTatTax 364, 364-1, 365, 365-2, 367 KK Ykpainu BBaxkaeThCs Taka IIKOJIa, SIKa B CTO
1 OlyIbIIe pa3iB MEPEBUIIYE HEOIOAATKOBYBaHHMIA MIHIMYM J0XOiB rpoMasH [2].

Jlo HaOpaHHs 4YMHHOCTI 3akoHOM YkpaiHu «IIpo BHECEHHs 3MIH 10 JEAKUX

3aKOHOJIAaBUMX aKTiB YKpaiHu y cdepi aepkKaBHOI aHTUKOPYMIIMHOI TMOJITUKH Y
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3B’SI3KYy 3 BUKOHaHHsAM Ilmanmy i momo miOepamizarii €sporneiicbkum Coro3om
Bi30BOro pexumy s Ykpainu» Big 13 TpaBus 2014 poxy Ne 1261-VII o3naka
«ICTOTHA IIKOJa» y CKJIaJax 3JI09MHIB, mepemdadeHnx crartsmu 364-367 KK
VYkpainu, po3ymijach fK Taka, IO OXOIUIIOE€ CYCHUIbHO HEOE3NeyHl HACHIIKH Y
BHTJISJII IK MAMHOBOT, TaK 1 HEMalHOBOI mKoAH [5, ¢. 167].

Tax, y nynkti 3 npumitku 1o ctarti 364 KK Vkpainu mictunocs HacTymHe
dhopmymoBaHHs «IcTOTHOIO TIKO010 Y cTaTTAx 364, 364-1, 365, 365-1, 365-2, 367
KK Ykpainu, SKI10 BoHa MOJIATaE y 3aBIaHH1 MaTepialbHUX 30UTKIB, BBAXKAETHCS TaKa
IIKO/Ia, sIKa B CTO 1 O1JIbIIe pa3iB MEPEBUIIYE HEOMOAATKOBYBAaHUN MIHIMYM JTOXO/IIB
rpoMajisiH.y. CHOMYYHUK <GIKIO» TMPSAMO BKa3yBaB HAa MOMJIIMBICTH 3aroJlisTHHS
ICTOTHOI IIKOAW Y BUIJIANI, BIAMIHHOMY BIJ MaTeplaJbHUX MaWHOBUX 30MUTKIB
[1, c. 38].

Taky mozuriro miarBepauB i Bepxosuuii Cyx Ykpainu B a63. 3 1. 6 [locranoBu
IInenymy BepxoBnoro Cyny VYxkpaimnm «lIpo CynoBy mNpakTuKy y copaBax Ipo
MEePEBUIIIEHHS BJIaJu a00 CcIIy>kOOBUX MOBHOBaXEHbY» BiJl 26 rpynua 2003 poky Ne 15
SAKIIO IIKOJA TOJSArae y 3amoJisiHHI CYCHUIBHO HEOE3MEeYHUX  HACIIJKIB
HEMaTepiaabHOTO XapaKTepy, MUTAHHS PO 11 ICTOTHICTh BUPIIIYETHCS 3 YpaxXyBaHHAM
KOHKPETHHX OOCTaBHH CITpaBH. 30KpeMa, iCTOTHOIO IIKOJOI MOXXYTh BH3HABATHCS
MOpYIICHHST 0XOpoHIoBaHUX KoHCTHTYIIIE0 YKpaiHU UM IHITUMU 3aKOHAMH TIPaB Ta
CBOOO/I JIIOJIMHU 1 TpOMaJIsTHUHA (TIpaBO HAa CBOOOY 1 OCOOMCTY HENOTOPKAHHICTh Ta
HEJOTOPKAHHICTh JKWTJa, BUOOpYl, TPYJIOBI, >KUTJIOBI IpaBa TOIIO), MiJPUB
aBTOPUTETY Ta TPECTHKY OpraHiB JIepKaBHOI BJIaJAM YU OPraHiB MICIIEBOTO
CaMOBPSIyBaHHS, TMOPYIIEHHS TPOMAJChKOI O€3MeKH Ta TPOMAJChKOTO MOPSJIKY,
CTBOpPCHHSI OOCTaHOBKM W yMOB, IO YTPYAHIOIOTH BHUKOHAHHS IiATPUEMCTBOM,
YCTaHOBOO, OpPraHi3aIliero CBOiX (QyHKIIIH, MPUXOBYyBaHHs 3104nHIB [3].

PetpocrniekTuBHUI aHasi3 3aKOHOJIABCTBA CBIIYUTH, 10 10 HaOpaHHS YMHHOCTI
3akonoM Ykpainu Ne 1261-VII, 3MicT aediHiIli «ICTOTHA MIKOa» MaB KOMIUJICKCHUIN
XapaKkTep, OXOIUIIOI0YUHN K MaifHOB1 30MTKH, TaK 1 HACIIKA HEMAaMHOBOT'O XapaKTepy.

[Ticnsa HaOpanHs ynHHOCTI 3akoHOM Ykpainu Ne 1261-VII, sskum BUKIaAeHO B

HOBIW penakmii myHKT 3 npumitku ctarti 364 KK VYkpainu, 3akoHOmaBEIh yXKe HE
167



BUKOPUCTOBYE B HOPMATHUBHOMY BH3HAYEHHI MOHATTS «ICTOTHA IIKOJIa» CHOJYYHHK
«ikmo» [5, c. 167].

VY3aranbHEHHS BUIIE3a3HAUCHUX IOJIOKEHb Ja€ TMIJACTaBU JAJsi BHUCHOBKY IO
BUKJIIOYHO MaTepiaJIbHUM XapaKTep IIKOAW B PO3yMiHHI 3akoHoAaBIs. [lompu 1e, y
HAYKOBIM JOKTPWHI W Haxajal TPUBAE AMCKYCIS MIOAO MOIUIBHOCTI TAKOTO MiIXOIy.
HInsx no ywidikamii TaymadeHHs AediHIli «ICTOTHA MIKOAa» OyJIO OKPECICHO Y
npaBoBii no3uiiii BepxosHoro Cyay Ykpainu, BUKJIaIeHiil y TOCTaHOBI BiJl 27 >KOBTHS
2016 poky y cmpaBi Ne 5-99kcl16. 3okpema, hakTu4HI OOCTAaBUHH KPHUMIHATHHOTO
NpoBa/KEHHs cBiaYarh npo HactymnHe: ooBuHyBaueHi OCOBA 10 Ta OCOBA 11
3aMoJisid 1ICTOTHY IIKOJY JIEpKaBHUM IHTEpecaM y BUIJISIIL MiPUBY aBTOPUTETY U
MPECTUXKY OpraHiB AepkaBHOi Biagu. CyJ BkazaB, 10 /10 HaOpaHHS YUHHOCTI
3akoHoMm Ne 1261-VII, 30kpema Ha yac BunHeHHs 37104nHIB 3acypkeHumMu OCOBA 10
ta OCOBA 11, T06T0 y nunHi 2012 poKy, 03HAKa «iCTOTHA WIIKOAAa» Yy CKJIaJax
3JI04MHIB, iependayeHux crartsimu 364-367 KK, po3yminach sk Taka, 110 OXOILIIOE i
CYCHJIbHO HeOe3NeYHi HACHIAKM y BHUIVISIAI MAWHOBOI IIKOAM, I HACJIIAKM Yy
BUIJISIII IIKOAM HeMaiiHOBOI. 3 HaOpaHHsAM YnHHOCTI 3akoHOM Ne 1261-VII Bukiaz
nyHkty 3 mpumitku ctatTi 364 KK 3a3HaB 3MiH, OCKUIBKM 3aKOHOJIaBEIlh YK€ HE
BUKOPUCTOBYE Y HOPMAaTUBHHUX BU3HAUEHHSIX O3HAKH «ICTOTHA IIKOJA» CIOIYYHUK
«SAKIL0» i TOMY YMHHA PeJaKUid HbOr0 MOJOKEHHSI OXOIIIE MAallHOBY LIKOIY,
sKa jocsria po3mipy, mo y 100 (cto) 1 6iblie pa3iB MePEBUIIY€E HEOTIOIaTKOBYBaHHIA
MIHIMYM JIOXOJiB TrpomajsH. Tak, 3a KOHKPETHHMX OOCTaBUH CIpPaBH, HACIIJIKH
HEMaTepiadIbHOTO XapakTepy, SKi MiAJa0ThCs TPOIIOBIN OIIHIN (peaibHa MIKOJa) Ta
BIIMOBITHO JIO TaKOi OIIIHKH JTOCSTJIM BCTAHOBJICHOTO pO3MIpY (13 3aI0IISTHHSIM IITKO/IH
oxopoHtoBaHux KoHctutyniero YkpaiHu 4YM 1HIIMMHM 3aKOHaMH IpaB Ta CBOOOJ
JOJIMHYU 1 TPOMaJISIHUHA (COIIaIbHOTO, MOJITHYHOTO, MOPAIILHOTO, OpPraHi3aliifHOro
YH, IHILIOTO XapaKkTepy), MOKYTh OyTH 13: ClIpUYUHEHHS (13UYHOI IIKOIU - BUTPATH Ha
JIKYBaHHS YW TMPOTE3yBaHHA MNOTEPIIOi OCOOM; MOPYIICHHS 3aKOHHUX MpaB Ta
IHTEpECiB TPOMAJIIH - BUTPATH Ha BIIHOBJICHHS TAaKUX TpaB (BUILIATH HE3aKOHHO
B3ATOMY MijJ BapTy 4YM YB'S3HEHOMY a00 HE3aKOHHO 3BUIBHEHOMY 3 POOOTH 4H

HaBYaHHS, BIJIIIIKOTYBaHHS 32 HEBUKOHAHHSI CyI0BOTO PIIICHHS, KOMIIEHCAIIIO IITKOIH
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BiJl TIOIIMPEHHS BIJOMOCTEH, SIKI TaHBOIATH OCOOY TOIIO); MOJITAYHOI IIKOJH
(BUTpaTH Ha MPOBEJACHHS HOBUX BUOOPIB Ta 3aX0/11B aHTUTEPOPUCTUUHOIO XapaKTEPy
TOII0); OpraHi3aliifHOl MKOAU (BUTpAaTH HA BIAHOBJIECHHS poOOTH ycTaHOBH). [lpu
npomy Cyn BBaxkae, 10 y BUPOKY Mae OyTH YITKO BCTAHOBJICHO 1 JIOBEJICHO, 1110 CaMe
BYMHEHHS TOTO YM IHIIOTO CIY>KOOBOTO 3JIOYMHY CTaji0 MPUYMHOIO BiAMOBITHUX
HacmiakiB. OOYHMCJIeHHs iX PpoO3Mipy Takok Ma€ OyTM HAJIEKHUM YHMHOM
MiATBEP/IKeHO (B T.Y. IUBJILHUM M030BOM, SIK MiATBEPI:KeHHs PAKTy Ta pO3Mipy
peajbHOI MaliHOBOI IIIKO/IM) Ta He BUKJIHKATH CYMHiBY [4].

[TincymMoByr0UM BHKJIA/IeHE, MOKHA KOHCTaTyBaTH, IO CydaCHE 3aKOHOJaBYE
pETyJIIOBaHHS Ta CyJlOBa IMpakTHKa MEPEeHIIM A0 Marepiaii3oBaHOIO PO3YMIHHSA
1CTOTHOT KOAU y cdepl cioyXO00Boi MisUIbHOCTI. Bumaerbcsi, Mo B 3a3HayeHIN
IpaBOBIM MMO3UIII HAWBUIIOIO CYJIOBOTO OpraHy B CHUCTEMI CYJIiB 3arajibHOl
IOPUCIUKINI IO CyTI BUKIAJE€HO KOMIPOMICHHWA MIAX1T MIDK THM, IIO paHille
TpaAUILIiiHO OyJIO B JOKTPHHI KPUMIHAIBHOTO MpaBa Ta CyAO0BIi NPaKTUIL Ta THUM, 11O
Ha TIepIIMH TOTJISAA, OJHO3HAYHO IepeadadeHo y 1. 3 mpumitku jgo cT. 364 KK
VYkpainu. 3MiHa OIAXOAIB 0 TIIyMayeHHs L€l AediHimii npussena 10 (paKkTUYHOI
JEKpUMIHAJI3aIlii 3HAYHOTO MAacHuBY MisiHb, BUMHEHUX 10 2014 poky, ski paHiiie
KBai(iKyBaJIMCA Yepe3 COPUUYUHEHHS] HEMaitHOBOI ILIKO/IH.

Ha crorozani, 0a3yrounch Ha no3uuii BepxoBHoro Cyay MoXkKHa CTBEpKYyBaTH,
o0 ICTOTHa IMKoAa Yy TmepembdadeHux crT. cT. 364, 364-1, 365, 365-2, 367
KpumMiHalibHOTO KOAEKCY YKpaiHM BBaXAa€ThCS BUKIIOUHO MATEpIaibHOIO, TOOTO
takoro sika B 100 1 Oinbie pas3iB MepeBUIye HEOMOAATKOBYBAaHUN MIHIMYM JOXO/IIB
rpoMajisiH, 30KpeMa TAaKOIO ILIKOJOK0 MOXE BHM3HABaTH W HeMarepiajibHa IIKOAA 3
000B’I3KOBUM OOUMCIIEHHSIM PO3MIPY 3al0/IISIHOI IIKOAW Y IEBHUX BUIAJIKAX.

BBaxkaemo 3a Jo1ipHe IMIJIEMEHTYBATH 3a3HA4YCHY MO3UIIII0 Ha PIBHI 3aKOHY,
o0 3a0e3MeunTh JOTPUMaHHS MNPUHLHUIY IPaBOBOi BU3HaYeHOCTI. [Ipomonyemo
BUKjacTy 1. 3 mpuMitku A0 cT. 364 KK Vkpainu B Takiii pepakiii: «3. ICTOTHOMO
KOOI y cTarTsax 364, 364-1, 365, 365-2, 367 uporo Komekcy BBakaeTbcs Taka
IIKO/Q, SIKa B CTO 1 OUIbIIIE pa3iB NEPEBUIILY€E HEOMOAATKOBYBAHUN MIHIMYM JI0XO/IIB

rpomassH. [1lkoga HemMaTepialbHOTO XapaKTepy BU3HAETHCS ICTOTHOIO 32 YMOBH ii
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000B’SI3KOBOT T'POIIOBOI OLIHKA Y CyMi, IO TEPEBUINYE IMepeadadyeHuid IIi€ro
MPUMITKOIO PO3MIP»

Crnncoxk BUKOPHCTAHMX JIXKepet:

1. 'ynarkan T. B. o nutaHHs iICTOTHOT MIKOJM Ta TSHDKKUX HACTIAKIB y Po3mimi
XVII OcobnuBoi vactuan KpuMiHAIBHOTO KOAEKCY YKpaiHu. Yuisepcumemcwoki
KPUMIHANbHO-NPAasosi ma Kpuminono2iuni yvumanns. 2017. C. 26-27.

2. Kpuminanpauit kogekc Ykpainu : Koaexe Ykpainu Big 05.04.2001 Ne 2341-
IIl: cranom wa 17 mum. 2025 p. URL: https://zakon.rada.gov.ua/laws/show/2341 -
14#Text (nata 3BepHenHs: 18.03.2026).

3. IIpo cynoBy mpakTUKy y CIpaBax Mpo MEPEeBUIICHHS Biaau abo CIy>KO0BUX
noBHOBaxeHb: [loctanoBa BepxoB. Cyay VYkpaimm Big 26.12.2003 Ne 15. URL:
https://zakon.rada.gov.ua/laws/show/v0015700-03#Text (maTa 3BEpHEHHS:
18.03.2026).

4. IToctanoBa CynoBO1 majaTh y KpPUMIHAIBHUX copaBax BepxoBHOro cymy
Ykpainu BiJl 27.10.2016 Ne 5-99kcl6 URL:
http://reyestr.court.gov.ua/Review/62692636(nata 3sepuenns: 18.03.2026).

5. Slimaina M.-M. IcroTtHa mKoga W TSDKKI HACHIAKHA SK O3HAKH CKJIAIB
3JIOYMHIB, IO MepeAadayaroTh BIANOBIIAIBHICTE 3a CIIy’)KOOB1 3JIOBKMBAHHS.

ITionpuemcmaso, 2ocnooapcmeo i npaso. 2017. T. 6. C. 167-169.

170



BaoB A.B.,

3100yBay BUIIOi OCBITH

[HcTuTyTY IpaBa Ta 6e3neKu

(Ooecwkuii Oeporcasnutl ynisepcumem

BHYMPIUWHIX CNpas)

Hayxoswii kepiBauk: banoodanosa /1.0.,

npodecop Kadeapu KpUMiHATBHO-TIPABOBUX JTUCIUILIIH
JIOKTOP IOPUINIHUX HAYK, TTpodecop

(Ooecwkuii Oeporcasnutl ynisepcumem

BHYMPIWHIX cnpas)

E€EBPOIHTETPALIIMHUI BEKTOP PO3BUTKY KPUMIHAJILHOI'O
IPABA YKPATHU B YMOBAX BOEHHOI'O CTAHY

Kpuminanbae npaBo Oy/p-sSKOi JepkKaBU — 1I€ HE JIUIIE CYKYMHICTh 3a00pOH 1
MOKapaHb, a J3€pKajo ii HIHHOCTEH, PIBHS PO3BUTKY Ta 3JaTHOCTI 3axXuUIaTH ceOe B
yMOBax Haicepilo3Himmx BunpoOyBaHb. [ YKpainu, sika BKe MOHaJ YOTUPU POKU
KUBE B pealiiX MOBHOMACIITA0HOI BiifHM, KpUMIHAJIBHE MpPaBO CTaj0 OJHOYACHO
IIMTOM HAaI[IOHAJbHOI OE3MEeKH Ta KOMIIACOM €BPOIEUCHKOro MaildyTHhOro. BoHO
BUMYIIICHE IIBUJIKO pearyBaTH Ha JKOPCTOKI BHKJIMKU arpecii — Jep>KaBHY 3pany,
KO0Jab0opalioHi3M, JUBEPCii, BOEHHI 3J10YMHU — 1 BOJHOYAC 30epiraTh €BpONeHChKHA
BEKTOpP PO3BUTKY, HaOIMKAIOYHCH A0 cTaHmapTiB €Bpormeiicbkoro Coro3y B chepi
MIpaB JIIOJIMHHU, BEPXOBEHCTBA MpPaBa Ta CIPAaBEIJIMBOrO MPABOCY LS.

VYroma mpo acomiamito 3 €C 2014 poky 3aknana (yHIaMEHT JJisI CUCTEMHOI
TpaHchopmarlii ykpaiHCbkoi TpaBoBOi cucrteMu. [loBHOMacmiTaOHE BTOPTHEHHS
pociticekoi deneparttii 24 mrororo 2022 poky He 3yNUHUIIO IIeH TpoIieC, a, HABIAKH,
HaJaja0 MOMy HOBOTI'O JApaMaTU3My Ta IMPUCKOPEHHs. BOeHHUI cTaH, 3alpOBaKEHUN
VYkazom [Ipesunenta Ne 64/2022 Bin 1 mponoBkenuit Bepxosuoto Panoro, ctas
EeKCTpEMaJIbHUM TECTOM JUJIS HAIllOHAJBbHOTO KPUMIHAJIBHOTO 3aKOHOJABCTBA. 3

OJTHOTO OOKy, JiepkaBa 3MYIIIEHA MOCHIIOBATH PEMPECUBHUI TMOTEHINAT HOPM IS
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3aXHUCTYy CYBEPEHITETy. 3 1HIIIOTO — KOXKHA HOBAIlis Ma€ BIJIMOBIIATH €BPONEHCHKUM
MPUHITAIIAM TTPOTIOPLIMHOCTI, 3aKOHHOCTI, TTOBAry JI0 JIOJICHKO1 T'JTHOCTI Ta MpaBa Ha
cipaBeymBHil ¢y (cT.ct. 3, 8, 64 Koncturynii Ykpainu, npaktuka €BpomneichKoro
CyJly 3 TIpaB JIIOJAUHH).

3a poku BiitHu BepxoBna Panma BHecna g0 KpuminanbHoro xoaekcy YkpaiHu
YHUCIEHH] KOMIUIEKCHI 3MiHU. bBylo cyTTeBO mOCHIEHO BiAMOBINANBHICTh 32
KpUMiHaJIbHI TPABOMOPYIIIEHHS IPOTH OCHOB HaIlloHaIbHOT Oe3neku (cT.cT. 111, 113
KK VYxkpainn), 3anpoBapkeHO HOBY CTaTTIO PO KomabopariitHy aismsHICTh (cT. 111-1
KK VYkpainn) Ta nocooHunTBO Aepxani-arpecopy (ct. 111-2 KK Ykpainun), nocuneHo
HOPMH IIIOJI0 3aXUCTY BIMCHKOBOCIYkOOBIIB. OKkpeMy yBary mpuaUICEHO 3MiHaM Y
pO3AUTl MpPO BIMNCHKOBI MPaBOMOPYIICHHS, 30KpeMa MeXaHi3MaM 3BUIbHEHHS BIJ
BIIMOBIAIBHOCT] ISl BIMCBKOBOCITYKOOBIIIB, SIKI JOOPOBIIBHO ITOBEPTAIOTHCS JI0
BUKOHaHHs 000B’A3KiB (cT. 401 KK Ykpainn). Kpim Toro, BHeceHo 3MiHH A0 3arajibHOi
yactuau Kojekcy, 30kpeMa 1070 00CTaBHH, 110 BUKIIOYAIOTh 3JIOYMHHICTD JISHHS,
Ta cTpokiB maBHocti [1, c. 50-75; 2, c. 148-150]. 1li HOBenm MarOTh YITKY
€BPOIHTErpaIliiHy CHPSIMOBAHICTh, OCKUIbKM BiAMOBIAAIOTh MPUHIUIY €()EKTUBHUX
CaHKIIii, BuUpoOsienoMy npaktukoro Cyny €C, Ta MDKHaApOIHUM CTaHAApTaM 3aXHUCTY
HamioHanbHOI Oe3meku [3, c¢. 117]. BoagHouac 3akoHOJABEIlb HaMara€ThCs
JOTPUMYBATUCA €BPONEHCHKUX BHMOT MIOJO YITKOCTI HOPM 1 MPOMOPLIHHOCTI
MOKapaHHS.

€BpOIHTErpallliHUI BEKTOP Y KPUMIHAIBHOMY IPaBl MPOSBISIETHCS HE JIUILIE B
rapMoHi3aiii HOpM 3 acquis communautaire, a @ y rmOmni TpaHchopmarrii
MPaBOCBIJIOMOCTI: BiJl PaITHCHKOT PEITPECUBHOT MOJIE1 JI0 Cy4acHOT €BpONENHCHKOI, e
MOKapaHHsl Ma€e OyTU €(pEeKTUBHUM, MPONOPLIMHHUM 1, 32 MOMXJIMBOCTI, CIIPSIMOBAHUM
Ha pecoranizamito [3, c. 115-118]. Came B 1bOMy Hampy>XK€HOMY J1aJi031 MiX
HEOOXIHICTIO OOOpOHM Ta €EBPONMEHCHKUMHU I[IHHOCTAMHU (OPMYETHCS CydacHe
KpUMIHAJIbHE MTPaBO Y KpaiHu.

VY posninax V-VI Yroau npo acomiamito mix Ykpainoro ta €C nependaueHo
norauosieHe cuiBpoOITHULITBO B cepi rocTullli, cBoOOAN Ta Oe3nexku. YKpaina B3suia

Ha cebe 3000B’s3aHHS TOCTYNOBO aJalTyBaTH Hal[lOHaJbHE 3aKOHOJABCTBO [0
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€BPOMNEHCHKUX CTaHIAPTIB OOpOTHOM 3 KOPYMIIEI, OPraHi30BaHOI 3JIOYMHHICTIO,
TEpOPHU3MOM, KiOEP3JIOUNHHICTIO, @ TAKOX 3a0e31euyBaT e(peKTUBHI, MPOIOPITiHHI Ta
ctpumytodi caukuii. Ile Bkmtouae nHabmmxeHHs g0 JupextuB €C momo mpoTumii
BIJIMMBAHHIO KOIITIB, TOPTiBJI JIIOJbMHU Ta KIOEP3JIOUYMHHOCTI, a TAKOK aKTHUBI3allil0
CHIBITpalll 3 €BPONIEMCHKUMH 1HCTUTYIIISIMHU, TAKUMHU K €BpOIIOJ Ta €BPOIOCT.

He3Bakaroun Ha 3HaUHUUN MPOTpeEC, MPOLIeC rapMOHi3allii KPUMIHAIBHOTO MpaBa
3 €BPONEHCHKUMH CTaHJApPTaMHU CYIPOBOJKYEThCSI HU3KOI MpobieM. [locunenus
BIJIMOBIIATLHOCTI 32  KOJAOOpaIlioHi3M 1HOMI CTBOPIOE PHU3UKH  HAIMIpPHOL
KpUMiHaTi3aIii Ta IOpyIIeHHsS CBOOOJM BUPAKECHHS IMOIVIAIB, rapaHToBaHoi cT. 10
€Bporeiicbkoi KOHBEHIIIT 3 MpaB UM [2, ¢. 151]. Benuka KiJIbKICTh CIIpaB MI0A0
BOEHHUX 3JI0YMHIB 1 KOJA0OPAIIOHI3MY MHPU3BOAUTH 0 MEPEBAHTAXKEHHS CUCTEMU
MpaBOCY/Isl Ta YCKIAIHIOE JOTPUMAHHS IIpaBa Ha PO3IVISJ CIpPaBU MPOTATOM
po3yMHOr0 CTpOKy [3, c. 118]. KpiM Toro, BOEHHUI CTaH YCKJIAIHIOE IMILJIEMEHTAII110
€BPOIEUCHKUX CTAaHAAPTIB pecoliaizalii Ta r'yMaHi3alii NOKapaHHs B KpUMIHAIbHO-
BHKOHaBYii cuctemi [4, ¢. 110]. BaxximBoro nmpo0aeMor0 3alUIIA€ThCS BIJICYTHICTh
HOBOoro KpumiHanbHOro KoAekcy VYKpaiHH, SKAA OW CHUCTEMHO I1HTErpyBaB
€BPOIEUCHKI MPUHIIUITYA MIHIMAJIbHUX CTAaHAAPTIB II0/I0 BU3HAYCHHS TPABOMNOPYIIICHbD,
3aXHUCTY KEPTB 3JI0UMHIB Ta BIJHOBHOTO IpaBocy s [3, ¢. 116-117].

[lepcnekTHBM PO3BUTKY KPUMIHAJIILHOTO MpaBa YKpaiHU B €BPOIHTETpaLliiHOMY
KOHTEKCT1 TOB’sI3aH1 HacaMIiepes, 3 NPUUHATTIM HOBOoro KpuMmiHaIbHOTO KOJEKCY,
OpPIEHTOBAHOTO Ha €BPONEHCHKI CTaHIAPTH €(PEKTUBHOCTI, MPOMOPILINHOCTI Ta
pecomiamzamii [3, c. 118]. BaxnuBuM HampsMoM € mojajibina IudpoBizaris
KPUMIHAJBHOTO TTPOBAHKEHHS (BIPOBAKEHHS CICKTPOHHUX JI0OKA31B, JUCTAHIIIMHUX
CIIYMX Aif Ta CydyacHHX IH(QOpPMALIMHUX CHUCTEM), IO MIABUUIUTH €()EKTUBHICTbH
PO3CiiyBaHb Y BOEHHUX yMOBax 1 BifnoBigatume nuudposomy acquis €C [4, c. 112—
115]. He MeHII akTyadbHUM € TMOCHJIEHHS MIDKHApPOJHOIO CIIBPOOITHHUIITBA 3
€BponoiioM, €BporocToM Ta Mi>XKHAPOAHUM KPUMIHATBHUM CYJIOM.

OTxe, €BpOIHTErPALlIfHAN PO3BUTOK KPUMIHAIBHOTO MpaBa YKpaiHU B yMOBax
BOEHHOTO CTaHy € CKJIAJIHHUM 1 6araTorpaHHUM MPOIECOM, Y IKOMY MPaBO OJHOYACHO

BUKOHY€ 3aXUCHY (YHKIII0O B yMoBax 30poitHOi arpecii Ta ¢opMye €BpoOIEHChKe
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MaiiOyTHE Aep>kaBu. BOeHHUI CTaH HE CTaB MEPEIIKOAO JJIsi €BpOIHTErparii, a
HABITaKU — KaTali3aTOPOM ITMOOKHX 3MiH, 110 MOEAHYIOTh ONIEpaTUBHE pearyBaHHs Ha
HOBI 3arp0O31 3 CHCTEMHUM HaOJIMKEHHSIM JI0 €BPOTNEHCHKHIX CTaHAApPTIB BEPXOBEHCTBA
npaBa, MPOMOPLIMHOCTI CAaHKIIIH Ta 3aXUCTY MPaB JIOAUHHU.

Amnani3 3miH, BHeceHux a0 KK Vkpainum y 2022-2025 pokax, CBITYUTH IPO
3HaYHUI MPOTpec y MOCUJICHHI BIAMOBIJAIBHOCTI 32 KPUMIHAIBHI MPABOMIOPYIICHHS
IPOTH HAIIOHAJBLHOI OEe3MeKH, 3ampoBa/HKEHHI HOBUX CKJIAJIB MPAaBONOPYIIEHb Ta
ajanTarii HopM 70 BOEHHUX peaiiii. Pa3zom 3 TUM 30epiraroThCsl BUKJIMKH, TIOB’sI3aH1 3
OalaHcOM MK O€3MeKOor0 Ta IpaBaMu JIIOJUHU, TIEPEBAHTAKEHHSIM CYJIOBOI CHUCTEMU
Ta HEOOX1THICTIO KOMIUIEKCHOI MOJIEpHi3allii 3aKOHOIaBCTBA.

VYcemimuba peanizaiis  €BpOIHTErpalliHOIO BEKTOpa KPHUMIHAJIBHOIO IIpaBa
J03BOJIUTH HE JIUIIE BUKOHATH MIXKHApPO/HI 3000B’s13aHHS Ta HAOIU3UTH YKpaiHy A0
MOBHOMNPABHOIO ujeHcTBa B €Bponelickkomy Coro3i, aje W CTBOPUTH CyYacHy,
edeKTUBHY Ta TYMaHHY IPaBOBY CHCTEMY, 3AaTHY IMPOTUCTOSATH T1OPUIHUM 3arpo3aM
y MaiioyTHpoMy. Lle cTaHe BaXKJTMBUM BHECKOM Y 3MILIHEHHS HalllOHAJIBHOT OE€3IEKH,
YTBEP/KCHHsS] BEPXOBEHCTBA IpaBa Ta €BPOMEMCHKOI 1IEHTUYHOCTI YKpaiHU SK
MOBHOLIIHHOTO YJIEHa €BPONENCHKOI CIIIBHOTH.
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I'y3 1. O.,

3100yBayka BUIIOT OCBITH
HaBYaJbHO-HAYBKOBOTO 1HCTHTYTY
paBa Ta MPaBOOXOPOHHOI JiSTILHOCTI
(VIvsiscorutl deporcasnuil ynieepcumem
BHYMPIUWHIX CNpas)

Haykosuii kepiBauk: Acinb 1.M.,
JIOLIEHT Kadeapu KpUMiHAIBHOTO MIpaBa
KaHIUJAT IOPUANYHUX HAYK, TOUEHT
HABYaJIbHO-HAYKOBOI'O IHCTUTYTY MpaBa
Ta MPaBOOXOPOHHOI JIsIIBHOCTI
(VIvsiscbruil Oeporcasnuil yHieepcumem

BHYMPIUWHIX CNpas)

OKPEMI IIMTAHHA HACUWIBHUIIBKOI'O 3BHUKHEHHA:
MIKHAPOJHUM TA HAIIIOHAJIBHU ACIIEKT

HacunpHuilbke 3HUKHEHHS — OJIMH 3 HaWHEOE3NeUHIuX MOpYUIEHb TMpaB
JIIOJIMHM, 10 MOCSTa€ Ha JOCTAaTHRO IMMPOKUN KOMIUIEKC i1 IpaB 1 cBoO0. B ymoBax
30poitHOro KOH(IIKTY BKa3aHa mpoOiema HaOyBa€ 3arpo3jIMBOrO XapakTepy, Y
3B’SI3Ky 3 MACOBHMH 3aTPUMaHHSIMHU, TIEPEMIIICHHSIM HACEJICHHS, OKYMAIlI€Io
TEPUTOPIN Ta AISIBHICTIO HE3aKOHHUX 30pOMHUX ()OPMYBaHb.

Ha cydacHoMy etami po3BUTKY MiKHApOJHOTO MpaBa CPOPMOBAHO JOTOBIPHHIA
MEXaHI3M 3aXUCTy OCi0 BiJl HACHJIbHUIIBKUX 3HUKHEHb, Y MEXKaX SIKOTO 3aKpITICHO
dbyHIaMEHTAIPHE TIPaBO JIOJWHU — TPaBO HE OyTH MiJIaHWUM HACHILHUIIBKOMY
3HUKHEHHI0. J[o mboro Mexanismy Hanexarb Jlekmapamis OOH mpo 3axucT ycix ocio
Bl HACUJIBbHUUBKUX 3HUKHEHb (1992), MixaMmepukaHChbKa KOHBEHIlSI IPO
HAaCWJIbHUIIbKE 3HUKHEHHS oci0 (1994), Pumcekuii crtatyr MikKHApPOIHOTO
KpuMiHaJIbHOTO cyay (1998), a Takox Mi>xkHapoHa KOHBEHIIIS TIPO 3aXUCT yCiX 0cid

BiJl HACHJIbHUIIbKHX 3HUKHEHB (2006) (mam — Konsenmis) [1, c. 112-113; 2, ¢. 388].
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Tak, BinnoBigHO 10 KOHBEHIIIT HACMIBHUIIbKE 3HUKHEHHS Ma€ MICIE Y BUIAJIKY
apemTy, 3aTpUMaHHs, BUKPAJEHHS Y M030aBJICHHS BOJII B OyJb-aKii 1HIINA dopmi
MpeICTaBHUKAMH JIEp>KaBU 4i 0cobamu abo rpymnamu oci0, sKi JiF0Th 3 J03BOIY, 3
OIITPUMKH YW 3@ 3T0JIOK0 Jep)KaBW, MPU MOJAIBINIK BiAMOBI BHU3HATH (akT
Mo30aBJICHHS BOJII 200 TPHUXOBYBAHHS JaHUX IMPO JOJMI0 YH MIiCIIC3HAXOHKEHHS
3HHUKJIO1 0COOM, YHACIHIIOK YOro IF0 0coOy 3amuineHo 0e3 3axucty 3akoHy [3].
[IpakTyHO Tak camo, 3 JEIKMMHU BepOaJbHUMHU BIAMIHHOCTSAMH y 4.2 cT. 7.1
Pumcekoro Cratyty MixHapoanoro KpuminansHoro Cyay, OnMCaHO HACUIBHUIIBKE
3HUKHEHHS, K 3JIOYAH MPOTH JIIOASHOCTI [4], SKIIO Taki JISHHA € IIUPOKO
MOIIMPEHOI0 Ta CHUCTEMAaTUYHOIO MPAKTUKOI, 1 TATHYTh 3a COOOK0 HACIHIJIKH,
nepeadayeH1 MIXXKHAPOIHUM MpaBoM [3].

KitouoBy posb y mpoTu/ili HaCUIBHUIIBKOMY 3HMKHEHHIO BIAITParoTh, 3aXO0/U
KPUMIHAJIBHO-TIPABOBOTO BIUIMBY, SIKI MarOTh BH3HAYAJIbHE 3HAYCHHS B I[bOMY
nporeci. EdeKTUBHICTh 1HUX 3aXOiB 3aJ€KUTh HE TIIBKM BIJ iX HaJEXHOI
HOPMATHBHOI peryIaMeHTallii, ajie i BiJ] MPAKTUKHA 3aCTOCYBAaHHS.

3 MeTOI0 BUKOHAHHS MIXKHAPOJAHUX 3000B’s13aHb Ta MPUBEACHHS HAI[IOHAIBLHOIO
3aKOHOJIAaBCTBA J0 HOPM MIKHApPOJHOrO mpasa, 12 nmumnusa 2018 p. mpuitHsaTo 3aKoH
VYkpainu «IIpo npaBoBuii cratyc ocid, 3SHUKIUX 0€3BICTH 3a 0COOJIUBUX 0OCTaBUHY BiJ]
No  2505-VIII, Ta pomoBHeno KK Vkpainu crarrero mnpo KpUMIHAIbHY
BIJIITOBIJAJILHICTE 32 HACWIBHUILIbKE 3HUKHEHHS.

Bignogsigno 1o cr. 146' KK Ykpainu HaCMJIbHUIIBKUM 3HUKHEHHSIM CJT1]T BBaKATH
apelnT, 3aTpUMaHHs, BUKPaJICHHS a00 M030aBJICHHS BOJI1 JIOJUHU B OYIb-SIKIW 1HIIIHA
dbopmi, SKIIO Take IiSHHS BYMHEHO TNPEICTABHUKOM JIepKaBU, B TOMY YHCII
1HO3E€MHOI, 3 TMOJAJBIIOI BiIMOBOIO BH3HATH (haKT TAKOTO apelTy, 3aTpUMaHHS,
BUKpaJICHHs a00 TO030aBJeHHS BOJI JIOAWHU B Oynab-sKii 1HIIN dopmi abdo
MPUXOBYBAHHIM JaHUX MPO JOJIIO TaKOi JIIOJUHU 4u Micie nepedyBanHs (4. 1), a
TaKOK BUIAHHS HaKa3y a00 pO3MOPSIHKCHHS PO BUMHEHHS [T, 3a3HaYCHUX Y YACTHHI
MepIrii 1iei cTaTTi, 800 HEBXXHUTTS KEPIBHUKOM, SIKOMY CTaji0 BiJIOMO MPO BUWHEHHS
N, 3a3HAYEHUX Y YAaCTHHI MEPIIA IIi€l cTaTTi, HOro MiAJEerIMMHU 3aXOJIB IS iX

MIPUIIMHEHHS Ta HEITOB1IOMJICHHS KOMIIETCHTHUX OpraHiB mpo 371049uH (4. 2) [5].
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OueBuaHO, 110 M1 Yac (OPMYITFOBaHHS OCHOBHOTO Ta KBajIi(hiKOBAaHOTO CKJIAJIB
HAaCUJIbHUIILKOTO 3HUKHEHHS, omucaHoro y aucnosuiii cr. 146' KK VYkpainuy,
3aKOHO/aBellb BUXOAUB 13 mpumnuciB crateit 2 ta 6 Konsenuii. OnHak, MOPiBHIHO 3
niaxoaoM, 3akpiruieHuM y KoHBeHIi, eleMeHTH KPUMIHAIBHOTO MPaBOMOPYIIEHHS
«HACWJIBHUIIHKE 3HUKHEHHS» 32 MIXKHAPOHHUM TIPABOM Ta HAIlIOHAJTLHUM MIPaBOM BCE
K MarTh NEBHI BiAMIHHOCTI. Bka3zaHi BIIMIHHOCTI CTOCYIOThCS (DOPMYITIOBAHHS
O3HAKM CKJIaJly KPUMIHAIBHOTO MPABOMOPYIICHHS «3aJIUIIEHHS 0cOo0M 0€3 3aXHCTy
3aKOHY» SIK HACIIJIOK BYMHEHHS NPOTHUOPABHUX Mid. J{OCHITUBIIM MO3UIIIIO
B.B. Jlinminoi, C.I1. Kopuak 3a3Hadae, 110 IpuXOBYBaHHS JaHUX IPO JOJIO JIIOJIUHH,
CBIJTYUTH MPO T€, IO HA BIAMIHY BiJl «3BUYAHHOTO» 11030aBIICHHS BOJI1 UM BUKPAJICHHS
JIIOIMHU, HACUJIBHUIIbKE 3HUKHEHHS MOYKE TPUBATH U TO/I1, KOJIM 0OMEKeHHS (P13UYHOT
CcB0O0OO/IM Ta BOJII 0COOU peabHO YK€ MPUITMHUIIOCH Yepe3 il CMepTh, a TAKOX TaKOTO
pPOAYy KpUMIHATBHO-TIPOTUIPABHI AISTHHS MOPYIIYIOTh HE JIUIIE CYCIUIbHI BITHOCUHU
1110710 3a0e3MedYeHHs BOJIl 0co0M, ajie 1 CyCHibHI BIIHOCUHU y cepi mpaBocyaas [6,
ct. 319]. Tak, BignoBigHo 10 KoHBeHIlii, ii HOpMH rapaHTyIOTh MOCTPAXKIATUM BiJl
HACHUJIBHUIIBKMX 3HUKHEHb IMPaBO Ha JOCTYN M0 MPABOCYAJs, a TaKOX TOBHE Ta
e(eKTUBHE BIJIIITKOAYBAHHS 3aMO1STHOT IIIKOIH.

JIisi TpaBWIIBHOI KPHUMIHAJIBHO-TIPABOBOT OIIIHKA BaXKJIWBE 3HAYCHHS Mae
PO3YMIHHS 3MICTY O3HAK CKJIaJly KPUMIHAJIBLHOTO MPABOMOPYIICHHS, MTepe0aueHoro
cT. 146' KK Ykpainu. OcHoBHUM Oe3mocepeiHiM 00’ €KTOM CKJIay HACHUIBHUIIBKOTO
3HUKHEHHSI € oco0ucrta cBoOOJa Ta HEIOTOPKAHHICTh OCOOHM, TrapaHTOBaHa
Koncrurymieto Ykpainu (ct. 29), €BporeichKor KOHBEHIIIE 3 TIPaB JIIOIUHU (CT. D)
ta Jlexmapamiero OOH mnpo 3axucT BiJi HACWIBHHUIIBKOIO 3HUKHEHHS (CT. 2).
BianoBigHO 0 BKa3aHUX JIOKYMEHTIB, HIXTO HE MOXe OyTH 3aTpuMaHuil abo
TPUMATHUCS M1 BapTOI, KPIM BUIAJKIB MPsMO TepeadadeHnx 3akoHoM. KpiMm Toro
BUIMOBIAHO 110 4.2 cT. 1 MDKHApogHOT KOHBEHIi MPO 3aXHCT YCiX OCi0 Bif
HAaCWJIbHUIILKUX 3HUKHEHb >KOJIHI BUKJIIOUHI OOCTaBUHU, SIKUMU O BOHU HE OYyJIH, YU
TO CTaH BIHM a0o 3arpo3a BiiiHW, BHYTPINIHS MOJITHYHA HECTAOUIBHICTh UM THIIHIMA
HAJ3BUYAWHUA CTaH, HE MOXYTh CIYI'yBaTH BHIIPABIAaHHSIM HACUJIBHHUIILKOTO

3HUKHEHHS.
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HacunpHuilbke 3HMKHEHHSI MOKE BUMHATHUCS Yy (OpMi apeiuTy, 3aTpUMaHHS,
BUKpAJICHHS, 11030aBJIeHHI BOJII B Oyb-sKil 1HIIN popmi. OG0B’ SI3KOBOIO 03HAKOIO
HAaCHJILHUIILKOTO 3HUKHEHHSI € IO IaIbIIIa BiIMOBA BU3HATH (DAKT aperiTy, 3aTpUMaHHS
a00 1030aBJICHHS BOJII B Oyb-sKii 1HII (opMi a00 TPUXOBYBAHHS JaHUX PO JOJIIO
JIOAVHY 44 Miclle 11 3Haxo/KeHHs. Bka3zaHa o3HaKa BUKOHYE POJIb PO3MEXKYBAJIbHOT,
OCKIJTbKH Ja€ MOJKJIIUBICTh PO3MEXKYBATH HACHUJIBHUIIBKE 3HUKHEHHS Ta [ISTHHS,
nependaveni ct. 365 KK Vkpainun «llepeBumienHs Biagu abo CIIy»KOOBHUX
MOBHOBAKEHb TMPAIIBHUKOM TMPAaBOOXOPOHHOTO oprany», cr.371 KK Vkpainu
«3aB1JOMO HE3aKOHHI1 3aTpUMaHHs, MPHUBIJ, AOMAIIHIA apemT abo TpUMaHHS ITij
BapTOIO», a Takoxk cT. 374 KK Ykpainu «llopyiieHHs mpaBa Ha 3aXUCT.

Cy0’€KTOM HACWIBHHUIIBKOTO 3HUKHEHHS € MPEJCTAaBHUK JCP’KaBH, B TOMY YHUCITI
iHo3emHOi. Lle ocobu, K1 a1r0Th Bij ii iMeH1 aepxkaBu abo B ii iHTEpecax, 30KpemMa, 11e
II0CaJI0B1 0COOM JIepKAaBHUX OPraHiB Ta CIIyKOOBII y cepi IepxKaBHOI CIyKOH, fKi
BUKOHYIOTh 3aBIaHHS JCpKaBH Ta OTPUMYIOTHh 3apIuiaTy 3 JEpyKaBHUX KOIITIB.
3akoHOJIaBUa BKa3iBKa Ha CIEIIaJbHOTO Cy0’€KTa Ja€ MOXKIUBICTH PO3MEXKYBATU
HAaCWJIBHUI[LKOTO 3HUKHEHHS BiJi HE3aKOHHOTO IM030aBJIEHHS BOJII a00 BUKpaJEHHS
moaunun (ct. 146 KK VYkpainu) ta 3axomienns 3apyunukiB (cT. 147 KK VYkpainn).
Cy0’eKTHBHAa CTOpPOHA XapaKTEPHU3YEThCS TMPAMHAM YMHCIOM, BHHHA 0cC00a
YCBIIOMIJTIOE€ IPOTUTIPABHUMN XapaKTep CBOIX i Ta Oaxae 1X BUMHUTH.

Takum 4MHOM, TIPOBEACHE JOCTIHKEHHS 3aCB1TUMIIO, 110 MPABUIBLHE PO3YMIHHS
03HaK KPHUMIHAJIBHOTO TMpaBOMOpYyIIeHHS, mependoadenoro cr. 146' KK Vkpainu €
OCHOBOIO TOYHOI KpUMIHAJIBHO-TIPaBOBOT KBaJ1(iKallii, 1yst 3a0e31eueHHs HaJeKHOTO
3aXMCTy 0cCi0 Bl HACWIBHUIIBKOTO 3HUKHEHHS 1 TMPUTATHEHHS BHUHHHUX JO
BIAIIOB1IAJILHOCTI
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OCOBJIMBOCTI BIJTHOBHOTI'O ITPABOCYJ A 3A YUACTIO
HEINOBHOJIITHIX, SKI € ITIIJIO3PIOBAHUMU, OGBUHYBAYEHUMMU Y
BYMHEHHI KPUMIHAJIBHOT O ITPABOITIOPYILIIEHHSI

3rinno 3 Pexomenparieto CM/Rec (2018) Komitery MiHICTpiB nepkaBaM —
YjieHaM II0JI0 BiJIHOBHOTO TPABOCYANS Yy KPHUMIHAJIBHUX CIpaBax, MPUHHITOIO
Komiterom Minictpie Pamu €sponu Bim 03 xoBTHa 2018 pokKy, «BiIHOBHE
MpaBOCYAs O3Hadae OyAb-SKUi Mpollec, SIKUW J03BOJSE TUM, KOMY Oyja 3aBAaHa
IIKO/A, Ta TUM, XTO HECE BIANOBIAAIBHICTH 32 TAKy KOy, Y BUMIAJKY iX JOOPOBLIBHOL
3roi, akKTUBHO OpaTW y4yacTh Yy BUPINICHHI MUTaHb, 110 BUHHUKAIOTh y 3B’SI3KYy 3
BUYMHEHHSIM MPABOMOPYIICHHS, 32 TOCEPEIHUIITBOM CIEI[iabHO MiJTOTOBICHOT Ta
HeyIepeKeHO1 TpeThoi cTopoHu» [1]. ¥V miTepaTypi 3a3HayaeThes, M0 KOHIICTIITS
«BIJHOBHOTO TPABOCYAJIS» OXOIUIIOE PI3HI JIETITUMHI CHOCOOM BPETYIJIIOBAHHS
KPUMIHAJIIBHUX JENIKTIB HAa IPYHTI IPUMHUPEHHS MOro CTOPIH, B OCHOBY SIKOTO, SIK
MPaBUJIO, MOKJIAJACHO YCBIAOMJICHHSI MPABONOPYIIHUKOM CBO€1 BUHH, TOTOBHICTh 10

3arjaJpkKyBaHHsS — 3aloAissHOT  IIKOAM, 30KpeMa BIJUIKOAYBaHHS MOTEPIUIOMY
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3amo/IisTHOT MaHOBOI KO Ta (a00) KOMIIEHCAI[li MOPAIbHOT KON YA YCYHEHHSI
30UTKIB 1HIIIUM criocobom [2].

Ha cporomni BiIHOBHE TPaBOCYAJs BIPOBAIKYETHCI B YKpaiHi OO0
HETOBHOJIITHIX 0Ci0, SIKI BUMHIJIM KpUMiHAJIbHE MpaBonopyiieHHs. Lle peanizyeTbes
BIJIMOBIIHO 10 CHUTLHOTO Hakady MinHictepcTBa roctuilii Ykpainum Ta Odicy
['enepanbHoro mpokypopa «lIIpo peamizamito mimotHoro mnpoekty «IIporpama
BIJIHOBHOTO TIPaBOCYJJsl 3a YYacTIO HEMOBHOJITHIX, SKI € TIiJ03pIOBaHUMH,
OOBHMHYBAaY€HUMHU y BUMHEHH1 KPUMIHAJIBHOTO MpaBonopyueHHs» Bix 22.07.2024 p.
Ne 2176/5/501/176 [3].

BinnoBHe npaBocyiis y Mexax «I[IporpaMu BiTHOBHOTO MPaBOCYJIs 3a Y4acTIO
HEIMOBHOJIITHIX, SK1 € I1103pI0BaHUMHU, OOBUHYBAaY€HUMH Y BUMHEHHI KPUMIHAIBHOTO
IPaBONOPYIICHHA» - 1€ IMpolec, SKUW JO3BOJIsIE THM, KOMy Oyrna 3aBAaHa
KpPUMIHAJIbBHUM TMPaBOMOPYLIEHHSAM IIKOAA, Ta TUM, XTO Oepe BIAMOBIIAIBHICTH 32
3aBAaHy WIKOJY, Y BUIAAKY iX JOOPOBUIBHOI 3rOJU Ta 3a Yy4acTio MeaiaTopa Opatu
y4acTh y BUPIIICHH] MUTaHb, 10 BUHUKAIOTH Y 3B’S3KY 3 BUMHEHUM KPUMiIHAJIbHUM
MIPABOIOPYIICHHSIM 3 METOIO MIPUMUPEHHS, pEIHTErpallii Ta pecolianizallii y4acHUKIB
KpUMIHAJIbHO-TIPABOBOTO KOH(IIIKTY, BIJIIKOTYyBaHHS 3aBAAaHOI IIKOJIU Ta YCYHEHHS
32 MOYJIMBOCTI HACIIJIKIB, CHPUYMHEHUX KPUMIHAIBHUM MIPAaBONOPYIICHHM [3].

MeTo1o BITHOBHOTO IpaBOCy[As € 3a0e3neyeHHs] €(heKTUBHOIO Ta T'yMaHHOTO
BUPIIIEHHSI KPUMIHAJIBHO-TIPABOBOTO KOH(IIIKTY HUISIXOM JOCATHEHHS TPUMHUPECHHS
MIK CTOPOHAMH, KOMIIEHCAILII1 3aBJJaHOI IIKOJU Ta CTBOPEHHS YMOB JJIsi peaOimiTamii
HETMOBHOJIITHHOTO TMPABOINOPYIIHUKA. BiaTak BaKJIMBUM 3aBIaHHSM BiJHOBHOTO
MPaBOCY S € TMPOBEACHHS Meialii MK TMOTEPHiIMM Ta BUHHUM, 3a0e3MeUeHHS iX
KOHCTPYKTUBHOT'O JI1aJIOTy Ta COPUSIHHS IHTErpallii HEMOBHOMITHBOIO y CyCHIIBCTBO.
Kpim Toro, 3acTocyBanHs MporpamM BiTHOBHOTO MPABOCY 11 JO3BOJISIE€ 3HU3UTH PIBEHb
PELUIUBI3MY CEpel MOJIOJI Ta 3a0e3MeYUTH JOTPUMAHHS MIXHAPOJHUX CTaHIAApTIB
3aXMCTy MpaB IUTUHU y KPUMiHAIBHOMY Tpotieci [3].

Orox, BignoBigHo 10 IIporpamu ctopoHamMu mMemiallii € HEMOBHOIITHIN, KU €
M1J03pPIOBAHUM, OOBUHYBAYE€HUM y BUMHEHHI KPUMIHAJIBHOTO MPABOMOPYIIEHHS Ta

noTepnumidi - (izudHa 0coba, SKid KPUMIHAIBHUM TMPABOMOPYIICHHSM 3aBIaHO
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MOpasibHOI, (i3u4yHOi abo MaiHOBOi MmIKOAM, ab0 IopuUaUYHAa 0coba, SIKii
KPUMIHAJILHUM MPABOMOPYIICHHSIM 3aBAaHO MaiHOBOI mkoau. [Iporpama moxe 0yTu
3aCTOCOBaHa y pasi:

HAsSIBHOCTI MOTEPIILIOTO;

HAas’BHOCTI HETIOBHOIITHROTO T1JJ03PIOBAHOTO, OOBHHYBAYEHOTO;

BU3HAHHS  HEMOBHONITHIM  (aKTy  HasBHOCTI  MOAll  KPUMIHAJIBHOTO
IPABOMOPYILIECHHS;

3roAW HEMOBHOJITHROTO TMiJ03PIOBAHOTO, OOBHHYBAYE€HOTO 1 TMOTEPIIJIOTO Ha
y4dactb y [Iporpami.

Oco0MBICTIO BITHOBHOTO MTPaBOCY/IJIs I HEIOBHOMITHIX € Te, 1m0 y [Iporpami
MOXYTh OpaTh ydacThb HE JIMIIIE HEMOBHOJITHI MiJ03PIOBAaHI, a W HEMOBHOJITHI
O0OBHHYBA4€HI, a TAKOXK HE JIMIIIE HEMOBHOJIITHI, SIKI BIEPIIE BUNHUIN KPUMIHAIBHI
MPOCTYNKUA Ta HETSHKKI 3JI0YMHM, @ W Ti, XTO BUMHUB TSKKI Ta OCOOJIMBO TSIKKI
3M0YMHU. 30KpeMa, 3a JJaHUMHM CHUCTEMH O€30IJIaTHOI MpaBHUYOI JOMOMOTH,
HETMOBHOJIITHI, SIKI B3sUIM ydacTh y Ilporpami, BYUMHWIM Taki BUIU KpUMIHAJIBHHUX
MIPABOIMIOPYIICHD:

- Tsoxki 3mounnu — 127 unaakiB (56%). 3-OMDK HUX KpaJaiXKu, Tpadexi,
MOPYIIEHHS TpaBWJI OE3MeKH JIOPOKHBOTO PYXy, HE3aKOHHE 3aBOJIOMIHHS
TPAHCIOPTHUM 3aCO00M, HAHECEHHS! TUIECHUX YIIKOJIKEHb.

- Hersokki 3moumnm — 56 BumaakiB (25%). 30kpema, HaHECEHHS YMHCHHUX
TIIECHUX YIIKO)KEHb CEPEIHBOT TSHKKOCTI, XyJIIraHCTBO Ta 1H.

- Kpuminaneni npoctynku — 41 Bunagok (18%), a came: 3amomisiHHS JIETKOTO
TIJIECHOTO YIIKOJKEHHS, IIIaXpaiicTBO, MOOO0T Ta MOPIyBaHHSI.

- Oco0nuBO TsKKI 37104rHU — 4 BUnaaku (2%). 3okpema, BUMaraHHsi, HAHECEHHS
TSHKKOTO TIJIECHOTO YIITKOKEHHSI, IO CIIPUYMHIIIO CMEPTh TOTEPIILIOT0 a00 BUMHEHE
IpyIoro ocid, a TAKOXK 3 METOIO 3aJIIKyBaHHS [4].

[IpakTruHe BTUIEHHS BIJIHOBHOTO MPaBOCY/AsS y CIpaBax I0A0 HEMOBHOMITHIX
Bi10OpakeHo y BUpoKy JIlyOeHchkoro MickkpaiionHoro cyay IlonaraBcbkoi 06acTi Bij
18 rpynus 2024 poky y kpuMiHaibHOMY TipoBapkeHH1 Ne 12024170570000939. 'V wiit

CIpaBl HEMOBHOIITHIM OOBHHYBauyBaBCs y BUMHEHHI I'pabexy B YMOBaX BOEHHOI'O
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ctany (4. 4 ct. 186 KK VYkpainu). CyoM BCTaHOBJIECHO, 1110 BIH BU3HAB CBOIO BUHY,
MIMPO PO3KASIBCS, aKTUBHO CIIPHUSB PO3KPUTTIO MPABOMOPYIICHHS Ta BIAIIKOTYBaB
3aBAaHy KOy MOTEPIiIii. BaKTuBUM €1eMEHTOM CTajo MPOXOKEHHS CTOPOHAMMU
Meniaiii B Mexax [lporpamMu BiIHOBHOTO MPaBOCYJAS 32 y4acTHO HETMOBHOJITHIX, Y
pesyiapTaTi 4Yoro OyJo JOCSITHYTO TPUMHUPEHHS Ta BH3HAYCHO IMOPSIIOK
BIIITKOyBaHHS IIIKOAM 1 3aXOQu pecorliaimizamii. 3 ypaxyBaHHSM ITO3UTHUBHUX
XapaKTEPUCTUK OCOOM, BIJCYTHOCTI CYAUMOCTEM Ta YCHIIIHOTO MPOXOIKECHHS
Mefialii cyA 3aTBEpAUB YroAy Ta MPU3HAYMB MOKApaHHS y BUIJISLAL MPOOAIiitHOTO
HaIJIsIy CTPOKOM Ha J[Ba POKH 3 MOKJIQICHHSIM BIMOBIIHUX 000B’s13KIB. Ll pimeHHs
JEMOHCTPY€E TMPAKTUYHY peai3allif0 BIJIHOBHOTO TIiAXOJy, OpIEHTOBAHOrO Ha
MPUMUPEHHS, BIIIKOTYBAHHS IIKOJM Ta pECOLiaIi3aliio HENOBHOIITHBOTO [5].

Boanodac BiiHOBHE MPaBOCY//Isl HE CJIiJl OTOTOXKHIOBATU 3 Oe3KapHICTIO0. BoHO
HE CKACOBY€ KPUMIHAJIBHOI BIAMOBIJAIBHOCTI, @ 3MIHIOE ii XapakTep, HaJaruu
mepeBary KOMIICHCAIlil IIKOAW, NPUMHUPEHHIO CTOpPiH, BHXOBHOMY BIUIUBY Ta
B1JIHOBJICHHIO COIlialbHOI pIBHOBAru. Sk 3a3Ha4€HO Y JITEpaTypi, BITHOBHI IPAKTUKH
COPSIMOBAaH1 Ha JOCSITHEHHS NMPUMUPEHHS MDK CTOPOHAMHU, KOMIICHCAIIO 3aBJAHOI
IIKOAM Ta 3aroOiraHHs TOBTOPHIA 3JIOYMHHOCTI, IO BIAMNOBIJAE CYYaCHUM
TEHJICHIISIM T'yMaHi3allli KpUMIHAJIBHOT FOCTHUIIIT 1010 HEMOBHOMITHIX [6].

Ha cydacHoMy erami npaBoOBe pEryjirOBaHHS YKpaiHM B)KE€ MICTUTHh 0a30Bi
MepelyMOBH ISl PO3BUTKY BIJIHOBHOTO IMPABOCYIJS IOJI0 HEMOBHOITHIX, OJHAK
noTpedy€e MOJAIBIIOT0 BIOCKOHAJICHHS. 30KpeMa, HEOOXITHO YITKO BpETyJIOBaTH
MpOIEAYypHU Meialii y KpUMIHAIBHUX TPOBAKEHHAX 32 y4acTIO JITEH, BUSHAUYUTH
rapantii JTOOPOBUILHOCTI Ta KOH(QIAEHIINWHOCTI, a TaKOX 3a0€3MEUYUTH HAJCKHY
MIArOTOBKY (DaxiBIIiB, sIKI MPALIOIOTh 13 HETOBHOMITHIMHU.
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KPUMIHAJIbHO-ITPABOBI 3ACOBH NPOTU/JIII JIOMAILIHBOMY

HACHJIBCTBY B YKPAIHI TA IPAKTHKA X 3ACTOCYBAHHS

JlomalliHe HACHJIBCTBO € CKJIAJHUM COIl1aJbHO-TIPABOBUM SBHIIEM, 110 BKIFOUAE
i3MuHMiL, ICUXONOTIYHMH, eKOHOMIYHHI THCK HaJ WwieHaMu cim’i. Foro natenTHumii
XapaKTep YCKIIAIHIOE BUSBIICHHS Ta JOKYMEHTYBaHHS, IO 3yMOBIIIOE€ HEOOXiTHICTh
KOMILJIEKCHOTO MMiJIX0/y J0 3armo0iraHHs Ta MPOTUIIl I[bOMY SIBUIILY. 3aKOHOJIaBCTBO
VYkpainu ¢opmye cucTeMy pearyBaHHs, y SKId KpHMIHaJIbHO-TIPAaBOBI 3acoOU
MOETHYIOTHCS 3 MPEBEHTUBHUMU 3aX0/IaMH, COLIAIBHOIO MiATPUMKOIO TOTEPIIINX Ta
MDKB1JIOMYO0 B3a€EMO/IIEI0 MPABOOXOPOHHUX OPTaHiB, IIEHTPIB COIIATBLHOT JOTIOMOTH
Ta cayk0 y cpaBax aiteil. Takuii miaxi 103BOJISIE PO3TISAATH JOMAIITHE HACUIBLCTBO
HE JIMIIE SK OKpeMUU KOHQJIIKT, a SK CHUCTEMHE IMOPYIICHHS NpaB JIOJUHU Ta
CYCHJIbHOT OE3MEKH.

BaxxmuBHM acrieKTOM KPHUMIHAJIBHOTO TIPOIIECY € 3aCTOCYBaHHS CHEIliaTbHUX
3HAaHb Y PO3CIiAyBaHHI BUTIAKIB JOMAITHHOTO HACUIILCTBA. BUKOpUCTAaHHS €KCIIEPTIB
MICUXOJIOTIYHOTO Ta COINAJbHOTO MPO(III0  JT03BOJISIE OIIHUTH CHUCTEMHICTh

HACWJIBHULIBKUX /1M, BCTAHOBUTHU HACIIIKUA AJI TCUXIYHOTO Ta (PI3UYHOTO CTaHy
186



NOTEpIJIOr0 Ta BU3HAYUTU PHU3MK IOBTOPEHHsS HacuibcTBa. Sk 3a3nauvae [.K.
ABJ€€BA, 3ATyYEHHS CHEIIANICTIB Yy KpUMIHAIBLHUN mpoliec 3abe3neuye 00’ €KTUBHY
OIHKY (haKTiB, IO JO3BOJISIE BCTAHOBUTH HASBHICTH IMMOCTTPABMATUIHOTO CUHIPOMY
Ta piBeHb HEOE3MEKH MOBEAIHKM KPUBIHHUKA, IO MiABUIIYE €(HEKTUBHICTH CYJOBOTO
posrasiay [1, c. 12]. Takuif migxix A03BOJSE CAIAYMM Ta CyAy OTPUMATH HaJiiHY
70Ka30By 0a3y 1 MiHIMI3yBaTH Cy0 €KTHBHICTb OLIIHKU CUTYAIlil.

KpuminanbHo-mipaBoBa KBamidikallis JOMAIIHLOTO HACHJIBCTBA IPYHTYETHCSA Ha
BU3HAYCHHI CHCTEeMAaTHYHOCTI 1ii kpuBaHuka. Ctarts 126-1 KK Ykpainu nepenbadae
BIJIMOBIAQIBHICTD 3a Jii, 0 3aBAal0Th (HI3WYHOI, TICUXOJIOTTYHOI a00 €KOHOMIYHO1
IIKOJIM WICHAM CiM’1, a KJIF0UOBOIO O3HAKOI 3JI0YMHY € CUCTEMaTH4YHICTh [4, c. 87].
3aKoH OXOIUTIO€ (PI3UYHE HACHIIBCTBO, MCUXOJOTIYHUI THUCK, NMOTPO3H, EKOHOMIYHY
3aJIEKHICTh Ta KOHTPOJIb HAJl pecypcaMu MoTeprijgoro. Taka KOHCTPYKIIiS CTaTTi
JI03BOJIsSIE BPAXOBYBAaTU Cy4acH1 (JOPMU HACUIILCTBA, SIKI HE 3aBXKIU MPOSBIISIIOTHCS
¢13M4HO, aje MalTh 3HAYHUU HETATUBHUU BIUIMB HAa ICHUXIYHUI CTaH, COLIAJbHY
HE3aJIe)KHICTD 1 O€3MeKy MOTEPIIHX.

[TopiBHSAIBHO-TIPABOBUI  aHaJi3  JIEMOHCTPYE, 10 YKpalHChKa MOJIEJb
KPUMIHAJIBHOI BIJIMOBIJAIBHOCTI 32 JOMAIIIHE HACHJIBCTBO MOCTYIIOBO HAOIMKAETHCS
10 MDKHAPOJHHMX CTaHAApTIB, MPOTE MOTPeOy€e BIOCKOHAJIECHHS OLIHKH PU3HKIB Ta
BIIPOBAKEHHS MPOrpaM KOPEKIIii MOBEIIHKU KPUBIHUKIB. Y 0ararbox €BpONEUChKUX
KpaiHax MPEeBEHTHUBHI 3aX0JU, ICUXOJIOT14YHA peadiiTaIlis KpUBIHUKIB 1 000B’SI3KOBI
KypCU 3 YINpaBIIIHHS arpeci€ero € 0OOB’SI3KOBOIO YACTUHOI CUCTEMH, IO 3HUKYE
WMOBIPHICTh TTOBTOPHUX BUIIAJKIB HACWJIBCTBA. YKpaiHChKa MPaKTUKa MOCTYIOBO
IHTErpye 11l MPUHIUIIY, 110 MiABUIY€E €(EeKTUBHICTh 3aXUCTY MOTEPIUIHX 1 JO3BOJISE
(dbopmyBaTH cCUCTEMY, 3IaTHY ONIEPATUBHO pearyBaTH Ha IPOSBU HACUJILCTBA [3, c. 99].

3akoH Ykpainu «[Ipo 3amoGiranHs Ta MPOTHUIIIO JTIOMAITHBOMY HACHUIBCTBY»
3aKpIIUIIOE  KOMILJIEKC TIPEBEHTHMBHUX 1 3aXMCHUX 3axO0jiB, CIPSIMOBaHUX Ha
OTepaTHBHE MIPUITMHEHHS HACKIIBCTBA Ta COIIAJIbHAN CYTIPOBI MoTepmianX. Jlo Takux
3aXO/IB HAJIeKaTh TEPMIHOBI 3a00pOHHI TPHIHCH, OI[IHKA PU3UKY TTOBTOPHOTO
HAaCWJIbCTBA Ta KOOPJWHAIIIS i MOJIIii 1 IEHTPIB COIlalibHOI JomoMoru [5, c. 4].

3aKkOH BU3HA4Ya€ Cy4yaCHE PO3YMIHHS JOMAIIHbOI'O HACHUIIBCTBA, BKIIIOYAIOYU HOTO
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(h13U4H1, TICUXOJIOTIYHI, €eKOHOMIYHI Ta CeKCyasibH1 ()OpMHU, a TaKOXK HACIIJIKH JJIs
310pOB’s, CBOOOM Ta COILIATBHOT HE3AJICKHOCTI MOTEPILINX.

OaHMM 13 KITIOYOBUX HAMPSAMIB YAOCKOHAICHHS CUCTEMH MPOTUIT JOMAITHHOMY
HAaCWJIbCTBY € TIOCWJICHHS TPEBEHTUBHOTO KOMIIOHEHTY Ta 3aCTOCYyBaHHS
KOMILJIEKCHHUX 3aXO/iB paHHhOTO BTpydaHHs. [le mepenbadae He jumie KpuMiHATIBHO-
MpaBOBE pearyBaHHS, a W CUCTEMATHUYHY OIlIHKY COIIIAJIbBHUX Ta TICHUXOJOTIYHUX
PHU3HUKIB, MOHITOPHHT TMOBEAIHKM KPHUBIHHUKIB, a TaKOXX PO3POOKY I1HAMBIIYyaTbHUX
IJIaHIB 3aXUCTy MOTepmiauX. EQEKTUBHICTh TaKuUX 3aXOiB 3aJCKHTh BiJI YITKOTO
pPO3MEXYBaHHSI TMOBHOB&KEHb JEPKaBHUX OPraHiB, OINEPATHUBHOTO OOMIHY
iH(opMaIIiero MiXK MOJIIIED, COIIATLHUMH CITY>KOaMH Ta MEIUYHUMHU 3aKJIaJlaMH, a
TaKOX BHUKOPHUCTAHHS CYYaCHHX METOJMIB OILIHKA PHU3HKIB, SKI JIO3BOJSIOThH
MPOTHO3YBAaTH MOXKJIMBICTh TOBTOPHUX BUMAAKIB HacUiIbCTBA [1, ¢. 12].

BrnpoBamkeHHss CHUCTEMH  MIDKBIZIOMYOTO KOHTPOJIO Ta IPEBEHTHBHUX
MEXaHI13MIB cripusie GOpMYBaHHIO O€3MEYHOr0 CEepeIOBUIIA JJIs MOTEPIIIINX, a TAKOXK
CTBOPIOE yMOBHU [UIsi NPOGIIaKTUYHOI POOOTH 3 KPUBIHUKAMH, BKIIOYHO 3
IICUXOJIOTIYHUM KOHCYJIbTYBaHHSM 1 Tmporpamamu pecomiamzamii. Kpim Toro,
BKJIMBUM aCIIEKTOM € IMPaBOBa OCBITa HACEJICHHSI Ta MIABUIICHHS 0013HAHOCTI 11010
MEXaHi3MIB 3aXUCTy Ta BIJNOBIAAJIBHOCTI 3a JIOMAIlHE HACHUJILCTBO, IO J03BOJISE
CBOEYACHO BUSIBIISATU Ta MOBIAOMIIATUA MPO MPABOMNOPYUIECHHS, MIHIMI3YIOUM PU3UKHU
eckamarii koHdumikTiB [1, c. 13]. Takuii KOMIJIEKCHUN TIIXi7 JTEMOHCTPY€E CydacHi
TEeHJICHIIIT Yy (JOpMyBaHH1 IHTETPOBAHOI CUCTEMU 3aXUCTY, J€ MPEBEHTUBHI, COLIAIbHI
Ta KPUMIHAJIBHO-TIPABOBI 3aXO0JM B3a€EMOJIIOTH Jid 3a0e3neueHHs €(EeKTHBHOTO
pearyBaHHS Ha JIOMAITHE HACHIIbCTBO.

JloBeneHHs ckiany 3i04yuHy 3a crarrero 126-1 KK Ykpainu rpyHTyeThea Ha
J0Ka3ax, 10 (IKCYIOTh MOBTOPIOBAHICTH Mdii: CBIMYEHHS MOTEPIIIUX 1 CBIJAKIB,
MEJIUYHI JOBIJIKM, €KCIIEpTHI BUCHOBKM Ta IHIN JOKyMeHTH [2, c. 78]. Taka
0araTOKOMIIOHEHTHA CTPYKTYpa CKJIay 3JI0YHMHY 3a0e3Ieuy€e CBO€UacHe pearyBaHHs 1
3amo0iraHHs TSHDKKAM HaCJiJIKaM, OCKUIBKH JT03BOJISIE€ OIIHUTUA HEOE3IMeKy MOBEAIHKA

KPUBJHUKA I11€ HA PaHHIX CTaJIisIX MPOSBY HACWJIHCTBA.

188



KpuminaneHuii kojekc VYKpaiHM BU3HA4Ya€ KOHKPETHI BHJIM KPUMIHAIBHOI
BIAMOBIAAJBHOCTI Ta CaHKIII 3a JOMAIIHE HACWJILCTBO, IO  JO3BOJIIE
MIPaBOOXOPOHHUM OpTraHaM 3acTOCOBYBATH TIPOMOPIIIHHI 3aX0JU 3aJ€KHO BiJ
TSDKKOCTI BUMHEHOT'O Ta PIBHS 3arpo3u i moTeprninux [6, c. 22]. [IponopiiiiiHicTs 1
audepeHLialisa MokapaHb 3a0e3NedyyloTh OajaHC MK 3aXHCTOM MOTEPHUIHX 1
MO>KJIUBICTIO pecollianizalii KpUBIHUKIB, MIABUIIYIOUH €(DEKTHUBHICTh KPUMIHATIBHOT
FOCTHUILI].

OTxe, y3araJIbHCHHsSI HAyKOBUX JOCIIKEHB Ta aHaJli3 3aKOHOJaBCTBA CBITYATh,
mo e(QeKTUBHA MPOTUIIS JOMAIIHbOMY HACUJIBCTBY MOTPeOye KOMIUJIEKCHOTO
MOEIHAHHS KPUMIHAIBHO-TIPABOBUX 3ac001B, MPEBEHTUBHUX MEXaHI3MIB, y4YacTi
CICLIATICTIB Ta MDKBIIOMYOI B3aeMojii. JIuiie cucCTeMHE BUKOPUCTAHHS IUX
IHCTPYMEHTIB 3a0e3redye pealbHUM 3aXUCT MOTEPIUIMX, MOMEepe/Kae MOBTOPHI
BUIIAJIKM HACHJIbCTBA Ta PopMye Oe3mnedne comianbHe cepeopuiie. Cuctema 3aXucTy
Ma€e IHTETpyBaTH IPABOBI, MCHUXOJIOTIYHI Ta COLIAJbHI MEXaHI3MH, IO JO3BOJISIE
OPOTUJIIATA HACWIBCTBY Ha BCIX pIBHSAX JICPKABHOTO  YIpaBIiHHSA  Ta
MIPaBO3aCTOCYBAHHS.
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Osniituyk /I.E.,

3100yBay BUIIOi OCBITH

dakynpTeTy Nel (3 miaroToBku (axiBIiB AJIs

OpraHiB JJOCYJIOBOT'O pPO3CIIiTyBaHHS

HarmionansHoi mominii Ykpainn)

(Ivsiscorutl Oeporcasnuil yHieepcumem eHYMpPIUHIX Cnpas)
HayxoBuii kepiBauk: Jlynbkuii T.M.,

JOTICHT Kadeapu KPUMIHATBHOTO MpaBa Ta KPUMIHOJIOT 1]
dakynpTeTy Nel (3 miAroToBkH (paxiBIliB IS

OpraHiB JJOCYJIOBOTO PO3CIIiTyBaHHS

HanionansHoi nmominii Ykpainu)

TOKTOp Gimocodii, JOIEHT

(/IvsiecoKuUll Oeparcasrull yHigepcumen HYMpPIUHIX Cnpas)

JEPJKABHA 3PAJIA KPI3b IPU3MY KPUMIHOJIOII: IPUYUHU,
MOTHUBALIA TA CACTEMHI YUHHUU, 1O CITPUAIOTHD BUNMHEHHIO
KPUMIHAJIBHOI'O ITPABOITIOPYLIEHHSA

Jlep>kaBHa 3paja — 1€ CYCIUIbHO — HEOEe3NeUHe BUHHE JIISIHHS, 110 BUMHSAETHCS
YMHUCHO Cy0’€KTOM KpPHUMIHAJIBHOTO MPABOMOPYLIEHHS Ta BIAMOBIAAIBHICTH 32 SIKY
HACTa€ 3a BUYMHEHHS i TOB’S3aHUX 13 3alOJISHHIM IIKOAU CYBEpEHITETY,
TEPUTOPIATBHIA IIJTICHOCTI Ta HEAOTOPKAHOCTI, OOOPOHO3ATHOCTI, JEpKaBHIH,
EeKOHOMIYHMH, 1HhOpMaliitHii Oe3rneni YkpaiHu, mepexiy Ha Oik Bopora B Hepioj
30poiiHOr0 KOH(JIIKTY, IIMUTYHCTBO, HAJaHHS 1HO3EMHIA JepKaBi, 1HO3EMHII
opranizauii abo iX mpeacTaBHUKaM JOIMOMOTH B MPOBEACHHI MiIPUBHOI AISUIBHOCTI
npotu Ykpainu [1]. [epkaBHa 3pana, BUMHSETHCS HA WIKOAY CYBEPEHITETOBI,
TEPUTOPIATBHIA IUTICHOCTI Ta HEJOTOPKAHHOCTI, OOOPOHO3JATHOCTI, JIEpPKABHIH,
€KOHOMIYHIHM 4K 1HPopMaliiiHii Oe3neni Ykpainu [2, c. 218; 3, c. 130].

322022 — 2025 pik 3a gaaum Odicy ['enepanbHOro npoxypopa [4] 3apeecTpoBaHo
3536 KpuMiHanbHUX MpaBonopylieHs nepeadayenux crarreto 111 KpuminanbHoro

konekcy Ykpaiau ( gam — KK Ykpaian ). € qunuii nep>xaBHUN peecTp CyI0BUX PIIICHb
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[5] Bkazye mo 3a Uel camMuil MepioJl MO BHUINE3a3HAYEHUX KPUMIHAIBHUX
NPaBOMOPYIICHHAX BUHECEHO 2150 BUPOKIB MpO MPUTATHEHHS 0Ci0 10 KPUMIHAIBHO1
BIJITOB1TaJTLHOCTI.

OcranHiM YacoM B YKpaiHi HasiBHA CTiKa TEHJCHIIS 0 301IbIIIEHHS KUTBKOCTI
KpUMIHAIBHHUX MpaBomnopymens [6, c. 272]. Taka, BIAHOCHO BeJHMKAa KIUIbKICTb
KPUMIHAIBHUX MPABOMOPYIICHb NOTPEOyE KPUMIHOIOTIYHOTO JOCHIIKEHHS 3 METOIO
BUSBJICHHSI TIPUYMH Ta YMOB, IO CHPHUSIOTH IX BYMHEHHIO JIs iX YCYHEHHS Ta
Mpo(LTaKTUKA OCIO0 CXWJIBHMX 10 BYMHEHHS TaKUX 3JIOYMHIB. A TIPOTHAIS TaKuUM
KPUMIHAJIbHUM TMPABOIMOPYIIEHHSAM Ha Cy4YacHOMY e€Talll, € HaJ3BUYailHO TOCTPOIO
npo0semMoro, epeKTUBHE BUPIMIECHHS SIKO1, 30KpeMa, 3aJIeUTh 1 Bl BAIOi poOOTU
MIPaBOOXOPOHHUX OPTraHiB 13 BUABJICHHS Ta pO3CiiAyBaHHs 37104MHIB. OO0B’A3KOBOIO
YMOBOIO TaKO1 I1sJIBHOCTI € 3HaHHS KPUMIHAJIbHO-TIPABOBUX HOPM, SIK1 BCTAHOBIIIOIOTh
BIIMOBIJAIBHICTD, TIIYMAau€HHSI TAKUX HOPM, a TaKO>X BMIHHSI PO3MEKOBYBAaTH OJIHE
KpUMIHAJIbHE MTPAaBONOPYIIEHHS B11 1HIIOrO [7, €. 3].

[TpyuyrHHICTS BUMHEHHS TAKUX KPUMIHATIBHUX MIPABOMOPYIICHD MOSCHUTH BKpaii
CKJIQJIHO, OCKUTbKH, OYEBHUIHO, IIO0 y 3B’A3KYy 3 BUMHEHHSIM TaKUX KpPUMiHAJIBHHUX
[PAaBOMOPYIIEHb IIKOAA 3aIOJII0EThCA CYBEPEHITETY JepiKaBH Y sKiil ocoba
Hapoauiacs, mpokuBae. [IpoTe B KOHTEKCTI JepKaBHOI 3pa Iy AOIIHHO BPaXOBYBaTH
CYKYMHICTb IK 00’ €KTUBHHX, TaK 1 Cy0’ €KTUBHUX (PAKTOPIB, 10 GPOPMYIOTh MOTHBAIIIO
BIIMOBITHOT KPUMIHAJILHO-TIPOTUIIPABHOI MOBEAIHKH. B KOHTEKCTI 00’ EKTUBHUX O3HAK
— MPUYMHHICTIO MO’KHA BBAXXATH 17I€0JIOT14HI IEPEKOHAHHS 0COOU CTOCOBHO JIep:KaBH,
Oa)kaHHs TTOBAJICHHS KOHCTUTYIIIHHOTO JIaay, a TaKOXK MPUSI3HB JI0 1HIIOI JepKaBH,
HasBHICTh 00pa3 Ta/ab0 He MPHUS3HI 10 JEPKaBH 3 PI3HUX NMPUUUHH, HATIPUKIAA, Y
3B’SI3KY 3 IPUTSTHEHHSIM JI0 PI3HUX (POPM BIJMOBIJATBHOCTI, HOJITUYHI IEPEKOHAHHS,
€KOHOMIYHY KpH3y Ta HECTaOlIbHICTh, TOIO. KOpHCInBHil MOTUB MOJKE BiJirpaBaTH
3HAYEHHS TpPU TOSICHEHHI MPUYMHHOCTI 3JIOYMHY, OCKIJIBKM BIH TI'PYHTYEThCS Ha
OTPUMMaHHI MICTEpIajJbHOI BUTOJAM YU 1HIIOrO Ojara abo 1HIIMX npuBLiei. JlepxaBHa
3paja, IK KpuMiHaJIbHE MTPaBOTIOPYIICHHS 3aBXK /11 Ma€ MUISCIIPIMOBAHUHN XapaKTep Ha
3aMoMisiHHA IKOAU JepkaBi. OO ’€KTMBHUMHM O3HaKaMu NPUYMHHOCTI MOXKHA

MOSICHUTH BepOyBaHHS TPOMaIsiH YKpaiHu crerciayxoamu pd, 1Mo Ayke SCKpaBo
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MPOSIBIIIETHCSI B Cy4aCHUX YMOBax 30poiHOI arpecii pociiicekoi denepaliii mpoTu
VYkpainu, a TakoXX 1HII NUISIXYM BIUIMBY Ha CBIJIOMICTh OCI0, Taki SIK: IIAHTaX Ta
BUKOPHUCTAHHS BPA3JIMBOTO CTaHy. Y KOHTEKCTi iH(pOpMAIiiiHOI BifHM 3HAYHY pPOJIb
BIJIITpa€ TaKOXX IPOMaraHJAMCTCHKUI BIUIMB, Je3iH(opMallisi Ta MaHIMyJOBAaHHS
CYCIILJIFHOIO CBIIOMICTIO, III0 MOKYTh MOCTYTIOBO ()OPMYBATH Y OCOOH JIOSUTbHICTD A0
JepKaBU-arpecopa.

MoTuBallis BYMHEHHS JEp>KaBHOI 3paJd € CKJIQJHOI0 Ta Pi3HOMAaHITHOIO,
OCKIIBbKU (POPMY€ETHCS Y TMOEAHAHHI Cy0’€KTUBHUX Ta 00 €KTHBHHUX YMHHUKIB. [0
MOTHBIB, sIKI Hal4acTillle 3yCTPIualOThCsl Y Cy4YacHIN KpUMIHAJIBbHIN f0CcTUIIll Y KpaiHi
MOB’SI3aHOI 3 JIEP>KABHOIO 3pajIiol0 Ha HAllly JYMKY BapTO BiJI3HAUMTH HACTYMHI: 1)
[neonoriynuii  MOTHB — TIOB’SI3aHMA 3 TEPEKOHAHHSMHU, IO CyIlepedaTb
KOHCTUTYI[IHHUM 3acajiaM Jep>KaBH, IMIATPUMII 1HTEPECIB I1HINOI JepxaBu abo
3anepeyeHHsl Jep)KaBHOro cyBepeHiTeTy. 2) KopucnuBuii MOTHB — OTpHUMAHHS
MarepianbHOi abo (iHaHcoBoi BuHaropoau. 3) IloB’s3anumii 3 npumycom ado
[IAHTAXKEM.

OKpiM LBOTO BaXXJIMBO 3YNUHUTHUCA HA MOSCHEHI COLIAJIbHOTO CEpeloBUIIA Y
AKOMYy IepedyBae ocoba, piBeHb ii MPABOCBIIOMOCTI Ta TPOMaASIHChKOI mo3ulii. He
YCBIJIOMJICHHS HACIIJIKIB CBOIX /1M, HEOCTATHIM PiBEHb IPABOBOI KYJIbTYpPH, CIIA0KHIA
3B’SI30K 13 JIEP>KABOIO K COIL[IaJIbHUM IHCTUTYTOM MOXYTbh CIPUATA (POPMYBaHHIO
NepeyMOB JUIsl BAMHEHHS! KPUMIHAJIBHOTO MPaBONOPYILIEHHS - JIep>KaBHA 3paja.

BaxxnnBow CKJIaJOBOIO KPUMIHOJOTIYHOTO AaHAMI3Y € MJISUIbHICTh CTOCOBHO
IUISIX1B MIPOTHIIT Ta BUIIPABJICHHS KPUMIHAIBHUX MPaBONOpYIIHUKIB. Ha Haty gymMKy
e(peKTUBHUMHU NUIAXaMH NPOTUAIl BUMHEHHS JAEpKaBHOI 3paaM Mo-Teplie, — €
YAOCKOHAJICHHS HAIllOHATBHOTO 3aKOHO/IaBCTBA HA MPAKTHII €BPOIIEHCHKUX KpaiHU Ta
BHeceHHs 3MiH 70 HOpMH KK VYkpaiHu y KOHTEKCTI YITKOTO BHU3HAUCHHS CKIIATY
KPUMIHAJILHOTO MPABOMOPYIICHHS Ta MiJABUIIECHHS BIAMOBIIAIBLHOCTI O JOBIYHOTO
no30apieHHss Boyi y Bcix dyactuHax crarti 111 KK VYkpainu, no-npyre, —
YAOCKOHAQJIIEHHST CHUCTEMHU IMPaBOOXOPOHHUX OpraHiB Yy YacTHHI CBOEYACHOTO
BUSIBJICHHS OC10 CXMJIBHUX /IO BUMHEHHS KPUMIHAIBHUX MPAaBONOPYIIEHB, 00CTEKEHHS

iX 3aco0iB €JEKTPO KOMYHIKAIlIMHUX MEPEX Ta €(EeKTHBHOMY PO3CIiTyBaHHI, IMO-
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TpeTe, — MPOTHUIISI Tpornaraxl Ta ae3iHdopmaiiii, po3BUTOK KPUTUYHOTO MUCIICHHS
HaceJieHHs, OOMEXEHHs BIUIMBY BOPOXHUX I1H(POpMAIIMHUX pecypciB, a TaKOX
MiABUIICHHA 3aXHUCTy 1H(OpMAIii 110 CTAHOBIIATH BIIOMOCTI JIEpKaBHOI TAEMHUIII Ta
MaloTh OOMEKEHUH TOCTYTI.

OTxe, nepkaBHa 3pana € OIHUM 13 HAWOUIBII CYCIUTBHO HEOE3MeYHuX
KPUMIHAJIBHUX TIPABOMOPYIIEHb, 110 MOCSITa€ HAa OCHOBU HAI[IOHAIBHOI OE3MEeKH Ta
CyBEpEHITeTy JiepKaBu. [i IPMUYHHHICTL Mae KOMIUIEKCHUI XapaKkTep i 3yMOBIIIOEThCS
MTOETHAHHSIM 1/IC0JIOTIYHUX, KOPUCIUBHX, COITIaIbHUX Ta 30BHIITHIX BIUTUBIB, 30KpeMa
B YMOBax 1H(QOpMaIitHOTO MPOTUCTOSHHS Ta 30pOKHOI arpecii. MoTuBarlis Takux i
dbopMyeTbcs i BIUIMBOM SIK OCOOMCTHX TMEPEKOHaHb, TaK 1 30BHINIHBOTO THCKY,
BKJIFOYAIOYM BepOyBaHHA, MIAaHTaX a00 mporaraHay. BaxxiuBy posib y 3amo0Oiransi
[IbOMY 3JIOYMHY BiJIIrpa€e piBeHb MPABOBOI CBIJOMOCTI HACeJIEHHS Ta cPOPMOBAHICTh
rpoMajsHCbKoi mo3uiii. EexkTuBHa MpoTHIs KpUMIHAIBHOMY IMPaBOMOPYLIEHHIO
«JIepKaBHA 3pajia» MOTpedy€e BJOCKOHAJIECHHS 3aKOHOIABCTBA, MOCHJICHHS JIISJIbHOCTI
MPaBOOXOPOHHUX OpraHiB Ta 3a0e3neueHHs iHdopmaliiiHoi Oe3neku. Jluie
KOMIUIEKCHUM  MIJIX1J JO3BOJIMTh  MIHIMI3yBaTU PU3UKH BYMHEHHS  TaKUX
MIPaBOMOPYIICHD 1 3MIITHUTH HAIlIOHAJIBHY O€3IEKy Jep>KaBH.
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Hayxosuii kepiBauk: Jlamyk H.P.,
3aBigyBad Kadeapu KpUMIHATBHO-TIPABOBUX JTUCIUILIIH
HABYaJIbHO-HAYKOBOT'O IHCTUTYTY
paBa Ta MPaBOOXOPOHHOI JISITEHOCTI
KaHIUJAT IOPUANIHAX HAYK, JTOIEHT
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BHYMPIUHIX CNPas)

«[TPOBJIEMATUKA KPUMIHAJIbHO-ITIPABOBOI KBAJII®IKAILIT
YXWJIEHHS BIJI MOBLJIIBAIII (CT. 336 KK YKPATHU) 3A HASIBHOCTI
Y CYB'EKTA PEJITTMHUX IEPEKOHAHbB»

B ymoBax moBHOMAacimITaOHOro 30pOMHOrO0 BTOPTHEHHS POCIMCHKOI (eaepari
NpOTH YKpaiHW, BBEJICHHS BOEHHOTO CTaHy Ta OTOJIONIEHHS 3arajibHOl MOOUTi3aIil
VYkazom I[lpesunenta Ykpainu Big 24 motoro 2022 poky Ne 69/2022, nutanHs
KpUMIHAJIBHO-TIPABOBOi KBaTi(pikawii yXuiaeHHs BiJl MOOLIi3allii Ha0yJI0 BUHATKOBOTO
MPaKTUYHOTO 3HaueHHs. KUIbKICTh KpUMIHAIBHUX MPOBaKEHb 3a cTaTTeio 336 KK
VYkpainu 3pociia B IECATKH pasiB, a cepell MiJACTaB BIAMOBH BiJ NPHU30BY JeAali
yacTiie QirypyrTh peiiriiiii nepekoHanHs ocoou. [{e mopomaxye roctpy Komi3ito Mix
KOHCTUTYIIIHHUM OOOB'SI3KOM 3aXHCTy Jep)KaBH, TNependayeHuM cTaTTero 65
KoncTtutymii YkpaiHu Ta rapaHTOBaHOK CBOOOJOI0 COBICTI 1 BIPOCIOBIaHHS CTATTI
35 Kouctutymii Ykpainu. @yHIaMEHTAIbHOIO MPOOJIEMATUKOIO MPABO3ACTOCYBAHHS
YMOBax MMPaBOBOr'0 PEXUMY BOEHHOTO CTaHy € IJIMOOKa CUCTEMHA CyNepedyHICTh MIX
iMrepaTuBHUMUA TipunucamMu  KoHcTuTylii YKpaiHM Ta CTaHOM CHELIaIbHOTO

3aKOHOJABCTBA, K€ BUSABIIIOCS HEQIaNTOBAHUM JI0 PEeaTiil BIMHH.
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Xouya 1 yactuHa 4 crarti 35 KoHcrurynii YkpaiHu npsMo rapaHTye 3aMiHy
BIMCHKOBOI CIIY’>KOH, aJbTepHATUBHOIO (HEBIMCHKOBOIO), Ha PiBHI 3aKOHIB 3a3HAUYCHA
ajbTEpHATUBA € cKacoBaHOIO [1]. JlaHuii BUCHOBOK MOHa 3pOOMTH CIUPAIOUYUCh HA
Te, o 3akoH Ykpainu «IIpo anpTepHaTUBHY (HEBIMCHKOBY) CIIyX)OY» pErjlaMeHTY€
3aMiHy BUKIIOYHO CTPOKOBOI BICHKOBOI CITy:KOH, MPU30B Ha SIKY MiJ Yac BOEHHOTO
CTaHy HE 3A1MCHIOEThCS. 3a3HaUeHa 3aKOHO/IaBYa MIPOraJIiHA 3yMOBIIIOE BUHUKHEHHS
CKJIQJIHO1 MPaBO3aCTOCOBHOI MPOOJIEMH Yy IUIOLIMHI KPUMIHAJIBHOTO IpaBa: JisSHHA,
BUMHEHE 3 METOIO0 peai3allii KOHCTUTYIIIHHOTO TpaBa, KBali(hiKyeThCsl OpTaHAMH
JIOCYI0BOTO po3ciiayBaHHs 3a ctarTero 336 KK Vkpainu.

Buie nepepaxoBaHi cynepedyHOCTI HE OTPUMAIN OJHO3HAUYHOTO 3aKOHO/1aBUOTO
BUPILIEHHS, 10 3YMOBHJIO HEOAHOPIAHICTh CYJOBOi MPAKTUKH Ta HEOOXIJHICTH ii
CHUCTEMHOI'0 HAyKOBOI'O OCMHCIICHHS.

Y  KOHTEKCTI 3a3HAY€HOro, BHPIMIEHHS NpoOJeM KpUMiHAIBHO-IIPABOBOT
kBamiikamii  mistHHA, nepegdadeHoro crarti 336 KK VYkpainu, mnotpelye
MOCJIIJIOBHOTO aHai3y CIPOMOKHOCTI PEITiHUX MepeKOHaHb OCOOM BIUIMBATH HA
IOpUJINYHY  OI[IHKY  OOOB'A3KOBMX O3HAaK CKJIQJdy IbOr0  KPUMIHAJIBHOTO
MPABOIMOPYIICHHA: 00’ €KTOM JaHOTO KPUMIHAJIBHOTO MIPABONOPYIIEHHS B IIUPOKOMY
PO3yMIHHI HUM € CYCHUIbHI BIIHOCUHU Y c(pepi NepeBeIeHHS] EKOHOMIKH, AisUIbHOCTI
OpraHiB BJIaJId, CAMOBPSyBaHHs, IHIIUX c(ep 1 raidy3eil Kpainu Ha QyHKIIOHYBaHHS
y Tmepiol BO€HHOro crtaHy, a 30poiHi Cwmm Ykpainu (mam — 3CVY), iHmMX
BO€HI30BaHNX ()OPMYBaHb Ha OPTAHI3AIIIIO 1 IITATH BOEHHOTO Yacy. Y OUIbII By3bKOMY
PO3yMiHHI II¢ TmependayeHuii 3aKOHOM TOPSJOK IiATpUMaHHS OOMOBOi 1
MobOum3aiiiHoi rotoHocTi 3CY Ta iHmmMX (GopMyBaHb Ha PiBHI, 110 3a0e3neuye
BUMOTH HallloHaJIbHOI Oe3neku [2]. OO’ekTMBHA CTOpoHa € (OpMaILHOIO Ta
BUPAXAETHCS Y 3 OCHOBHUX (popMax a came: 1) BiIMOBI BiJ OTpPUMaHHS MOBICTKH HA
BIJINPABKY 3 BUMOTOIO 3 SIBUTHUCS O 30IpHOTO MYHKTY 3 MOAAQJIBIION HESIBKOIO IS
MPOXOJ/IPKEHHS BINCHKOBOI CIy>KOuW; 2) HempuOyTTI Il BIANPaBKH 0 BIHCHKOBOT
YaCTUHU, Oyydd HAJICKHO TIOBIOMJIEHUM IMPO TPHU30B Ha BIHCHKOBY CIyxkO0y; 3)
HaIlpaBJIeHH1 MMCbMOBOI 3a5BH PO BIJIMOBY BiJl IPOXOJKEHHS BIHCHKOBOI CIIYy>KOU Mij

gac moOimizamii [3]. BuuHseThcs cnemianpbHUM cyO’ekToM. BapTo 3azHauuTH, 110
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00OB’SI3KOBUM €JIEMEHTOM JAHOTO KPUMIHAJIBHOTO MPABOMOPYIICHHS BUCTYIIA€
OpsIMUI yMHCeNl 0COOU, TOOTO HAsIBHICTb MOTUBY € (PaKyJIbTaTUBHOIO O3HAKOIO.

Buxonsuu 3 BHIIeCKa3aHOTO, Y JAHOMY KOHTEKCTI PEeJIiriiiHi epeKOHaHHs 10T
SIK BHYTpIIIIHE CIIOHYKaHHS, TOOTO (OpMYIOTh MOTUB HisiHHA. OCKUJIBKH MOTHB HE
3akpimenuit y qucnosuii ctatti 336 KK Vipainu sik 000B's13x0Ba ado kBastiikyroua
O3HaKa, BiH BHCTyIae (HaKyJIbTaTUBHUM E€JIEMEHTOM CyO'€KTMBHOI CTOpOHH. BinTak,
peniriiHuii MOTHUB HE BIUIMBAaE Ha KBali(QiKallilo MPaBOMOPYIIEHHS: BiH HE €
MIJICTABOIO JUIsI MIPUTATHEHHS 0COOM J0 KPUMIHAJIBHOI BiAMOBITATHHOCTI, OCKITBKH
CKJIaJ 3J04MHY € (opManbHUM, MOPOTE ¥ HE MOXKE CIyryBaTH HOPUAMYHUM
BUIIPABJIAHHSAM JIJISl YXWUJICHHS BiJl BUKOHAHHS KOHCTUTYLIMHOTO 000B'sI3KY [4].

Bxkazana no3unis MoBHICTIO MIATBEPAXKYETHCS CTajor mpakTukow Kacariitnoro
KpUMiHaIbHOTO cyay y cknaial BepxoBHoro Cyay. 3okpema, y mocTtaHoBi Bif 19
oepe3ns 2024 poky mo cmopaBi Ne 676/4559/22 xoneris cyaaiB cdopmyBaia
1IGHTUYHUN TTPAaBOBHUI BUCHOBOK, KOHCTATYyBaBIIIH, 1110 TPaBO Ha CBOOOY COBICTI Ta
BipocnioBifanHs (ctarts 35 Kouctutymii Ykpainu) He € aOCOMIOTHUM 1 MOXeE
MIJUISITATH  IPAaBOMIPHUM OOMEXEHHSIM B 1HTEpecax HallOHaJIbHOI Oe3mneku. 3a
BIJICYTHOCTI YMHHOTO HOPMaTHBHO-IIPOLECYAJbHOTO MEXaHI3My HIPOXOKEHHS
aNbTEPHATUBHOI CIyXOM B TEpiOJ] BOEHHOIO CTaHy, pPENIriiHI MepeKOHaAHHS
rpoMajassHuHA HEe e(QOpPMYIOTh IHTENEKTYalIbHHM YU BOJBOBHM €JIEMEHTH MPSIMOTO
YMUCIY, 2 TOMY HE BUKJIFOYAIOTh KPUMIHAIBHY MPOTUIIPABHICTE 1 BUHY 0co0H [2].

VY 1aHOMy KOHTEKCTI BapTO 3a3HaYUTH, aHAJIOTIYHY 3a 3MICTOM IIPABOBY MO3HUIIIIO
00’eanoi nanatu KacariitHoro kpuMmiHaibHOTO cyay y ckiaai Bepxosuoro Cyny Bif
27 xoBTHs 2025 poky y crpaBi Ne573/838/24, y sikiii cyn AINMIIOB O BUCHOBKY, 110
«3aKOHOAABCTBO YKpaiHM He Mepeadavae BUKIIOUEHHA 3 OOOB’SI3Ky NPOXOJUTH
BIMCHKOBY CIIY»O0Y 3a IPU30BOM IIij] 4ac MOOLTi3allili, sSIKe TPYHTYETHCS Ha PETITIHUX
abo 1HmMX TnepekoHaHHsAX. OO0’enHaHa mnanara 3ayBaXkuia, 00 TNPHU30B 32
MOOLTI3AIlIEI0 MOXKE 3yMOBJIIOBATH BUKOHAHHS BIMCHKOBOTO OOOB’SI3Ky HEOOMOBOTO
XapakTepy, MO He MOTpeOye HOCIHHA Ta BHKOPUCTAHHS 30pOi (PEMOHT TEXHIKH,
BHUBE3€HHS MOPAHEHUX, OyAIBHUITBO YKPIIJIEHb TOWIO)» [5]. Peniriiini nepekoHaHHs

0coOu, X04 1 He MalOTh BUPIMIATLHOIO 3HAYSHHS I KBai(iKkallii JITHHS 32 CTATTCIO
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336 KK Vkpainu, HaOyBalTh BaXJIMBOI O3HAKM Ha eTaml 1HJIUBITyai3amii
KPUMIHAJIbHOT BIIMOB1IAJIbHOCTI Ta Npu3HadyeHHs mokapaHHs (cratti 65 KK Ykpainn).
BceranoBnena cynom mig 4Yac poO3MJSIy CHOpaBW JiliCHA IIMPICTh, THOWHA Ta
MOCIZIOBHICTh BIPYBaHb BIMCHKOBO3000B'I3aHOTO  (30KpeMa, TPHUBAIICTh HOTO
YJIeHCTBa B O(QIIIITHO 3apeecTpoBaHiil pemiridHid rpomaji, BIANOBIIHICTE CIOCOOY
KUTTS 11 KaHOHAM), a TaKOXX MOTO BIJIKpUTa TOTOBHICTh BUKOHYBAaTH HEBIWCHKOBI
000pOHHI pOOOTH HAa KOPUCTh CYCHIJIBCTBA CYTTEBO 3HIKYIOTh CTYIIHB CYCIUIBHOL
HeOe3MeKu 0co0M BUHHOTO.

VY BUCHOBKY, ITpo0JeMaTUKa IPUTITHEHHSI 10 KpUMIHAJIBHOI B1IMIOB1IAJILHOCTI 32
yXUJIEHHs BiJl MOOWUII3aIlii 3a HAsSBHOCTI PEJITriHHUX TEPEKOHAHb € HAaCHiJIKOM
00paHOr0 3aKOHOJABIIEM CHOCOOy KpUMiHami3alii [bOTO isTHHA Ta TJIMOOKOL
HOpMaTUBHOI mporanuHu. KoHcTUTyliiHA TapaHTis ajJbTEPHATHUBHOI CIYKOU
3aJTUIIAE€THCS HEPEATi30BaHOIO B YMOBAaX BOEHHOTO CTaHy, 10 IOPOJIKY€ CUTYAIIIT0, 3a
aK0oi oco0a (akTHYHO T1030aBJIeHa JIETAIbHOIO CIOCO0y peanizyBaTH CBOE
KOHCTUTYIlIHHE TMpaBo Ha cBOOOAY coBICTI. OCKUIBKM peNiriiHi MepeKOHaHHS
dbopMyIOTh JIMIIIE MOTHUB [ISHHS, BOHM HE BUKJIIOYAIOTh KPUMIHAIBHY
BiIMOBIHaIbHICTh 3a cTaTTeto 336 KK Ykpainu, oqHak MaroTh BpaxOBYBaTHUCS CYJIOM
K 00CTaBMHA, 1110 XapaKTepu3ye oco0y BUHHOTO, MPH 1HAUBIAyasi3alli mokapaHHs.
[ToponanHs 3a3Ha4Y€HOI KOJI31i MOKIIMBE BUKIIFOUHO MIJISIXOM 3alPOBAIHKEHHS YITKOTO
MEXaHI3My aJbTEPHATUBHOI CIIy’KOM B OCOOJUBHM mepioJ, IO 3a0e3MEeUUTh
copaBeUIUBUI  OamaHC MK  1HTepecaMu  OOOpOHO3JATHOCTI  JEp)KaBU  Ta
byHIaMEHTAIBHUMU MPaBaMU JIFOIUHH.
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HABYaJIbHO-HAYKOBOT'O IHCTUTYTY

IpaBa Ta MPaBOOXOPOHHOI JISITBHOCTI
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BHYMPIUWHIX CNpas)

XVIITAHCTBO: KPUMIHAJIBHO-ITPABOBA XAPAKTEPUCTHUKA

OnHuM 13 BaXJIMBUX HANpsAMIB KPUMIHAJIBHO-IPABOBOI OXOPOHH CYCHUIBHUX
BIJTHOCHH € 3a0€3I€UEHHs I'POMaICbKOro MOPSAJKY Ta CIOKO rpoMaisH. [lopymienss
BCTAHOBJICHUX MPAaBUJI MOBEIIHKM y TPOMAJChKMX MICHUAX HETaTUBHO BIUIMBAE Ha
CTaOUIBHICTh CYCHIJIBHOTO JKUTTSA, CTBOPIOE HEOE3MeKy JUIsl JIoJed Ta IMiJIpuBae
aBTOpUTET NpaBonopsaKy. Cepen KpUMIHAIBHUX MPaBONOPYILIEHb, 1110 MOCITal0Th HA
IPOMAJICBKUI  MOPSAIOK, OCOoONMBE Micle 3aiimMae XyndiranctBo. KpumiHaibHa
BIIMOBIAIBHICTD 3a 11e AisTHH repeadadeHa cT. 296 KK Vkpainu, BiAmoBiagHO 10 SKOT
XYJIITaHCTBOM BU3HA€ETHCA I'pyOe MOPYLICHHS IPOMaIChbKOT0 MOPSAIKY 3 MOTHUBIB SIBHOT
HEMOBaru JI0 CYCHIIbCTBA, IO CYMPOBOJKYETHCS OCOOJMBOIO 3YXBAIICTIO a0o0
BUHSATKOBUM LIKHIZMOM [1].

AKTyanpHICTb  JOCHIDKEHHS ~ KPUMIHAJIBHO-TIPABOBOI  XapaKTEPUCTUKHU
XYJIIraHCTBA 3yMOBJIEHA THM, 1110 3a3HaY€HE KpUMiHAJIbHE MPAaBOMOPYLIEHHS € OJTHUM
13 HAWOUTBIII TOMMUPEHUX 3JIOYMHIB MPOTHU TpoMaachKkoro mopsaky. Kpim Ttoro, y
MPaKTULl [PaBO3aCTOCYBAHHS YAaCTO BUHUKAIOTH TPYAHONIl IIOAO HPaBUIbHOI

kBamidikarii Takux i Ta X BIAMEXKYBaHHS BiJl a]MIHICTPATUBHUX MPABOMOPYIICHb,
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30kpemMa JpiOHOTO XymiranctBa. (OcoOauBOi aKTyadbHOCTI HaOyBa€ MHUTaHHS
BCTAHOBJICHHSI MOTHBY SIBHOI HEIMOBaru /10 CYCIHUIbCTBA, KU y CYJIOBIA MpPaKTHUIlL
BUCTYTAa€ OCHOBHUM KPUTEPIEM BIAMEKYBaHHS XYJITaHCTBA B IHIINX KPUMIHATBHUX
PaBOMOPYIIEHb TPOTH OCOOU.

VY Haylll KpUMIHAJBLHOTO TpaBa POJOBHM 00 €KTOM XYJITaHCTBA BU3HAIOTHCS
CYCILIBHI BIAHOCHHU Y cepi 3abe3nedeHHs rpomaacbkoro nopsaaky. Ha gymky B. f1.
Tamis ta B. I. BopucoBa, rpoMajchkuil MOPSIOK CHiA PO3MNISAAATH SK CHCTEMY
CYCIIUJIBHUX BITHOCHH, IO 3a0€3MedyloTh HOPMaJbHI YMOBHU JKUTTS JIIOJEH, CIOKIN
rpoMajsiH Ta JOTPUMAaHHS TMpaBWJ TOBEMIHKM Yy TPOMAJChKUX Micisax [2].
besnocepenHiM 00’€KTOM IILOTO KPUMIHAJIBHOTO MPABOMOPYIICHHS € CYCIUIbHI
BIJIHOCHHH, 10 3a0e3Me4yr0Th T'POMAJICBKUN CIIOKiM Ta Oe3mneky, a J0JaTKOBUM
(baKkyJIbTaTUBHUM 00’ €KTOM MOXYTh BUCTYIIATH 3JI0POB’ S JIFOJIMHH, ii YECTH 1 T1JIHICTD
a00 MpaBo BJIACHOCTI.

O0’ekTUBHA CTOPOHA XYJIITAHCTBA MOJISITA€ Y BUNHEHH1 aKTUBHUX JI1i, sIK1 Tpy0o
NOPYIIYIOTh POMaicbkuil mopsAaok. Taki Al HOBUHHI CYIIPOBOKYBAaTUCS OCOOIUBOIO
3yXBaJICTIO a00 BHHATKOBUM ILHMHI3MOM. Y KpHUMIHAJIBHO-TIPABOBIM JiTepaTypi
3a3HAYa€THCS, 110 TPYOICTh MOPYIIEHHS TI'POMAJCHKOTO TOPSIKY IpPOSBISETHCS Y
JEMOHCTPAaTUBHOMY HEXTYBaHHI TMpPaBWJIAMH TOBEAIHKH, arpecUBHOCTI A
MpaBoONOpYIIHUKAa abo ix TpuBajmocTi [3]. VYV KpUMIHAIBHO-NPABOBIA HayIIl
3a3HAYAETHCS, M0 XYJTAHCHKI A1l MOXKYTh MPOSIBISATUCS Y 3aCTOCYBaHHI HaCUIIBLCTBA
0 TpOMaJsiH, MOILIKOJKEHHI MaiiHa, oOpa3ax a0o IHIIMX arpecMBHUX [IIX Y
IpOMAaJICKUX MICISX, Kl TEMOHCTPAaTHUBHO MOPYIIYIOTh TPOMAJChKUN MOPSIOK Ta
BUKJIMKAIOTh OOYpEHHs OTOYYIOUMX. Taki i XapaKTepu3yrThCs TpyOICTIO
MOPYIIEHHS TPOMAaJICEKOTO TOPSIKY Ta CBITYATh MPO SBHY HETOBAry 70 CyCIHiIbCTBA.

BaxxnuBumu o3HakamMu 00 €KTMBHOI CTOPOHM XYJITaHCTBA € 0COOJIMBa
3yXBaJiCTh a00 BUHATKOBUH UMHI3M. Oco0iMBa 3yXBaliCThb MPOSABISETHCS Y
BUHSTKOBO arpecHBHIN MOBEIIHIl MPAaBOMOPYIIHUKA, 3aCTOCYBaHHI (DI3UYHOIO
HACUJILCTBA, OMOpiI ocoOam, SKi HaMararoTbCs MPUIUHUTH MPOTHMPABHI 1ii, abo

JEMOHCTPATUBHOMY  ITHOPYBaHHI  3arajJIbHONPUWUHATUX  MPaBWJI  MOBEIIHKH.
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BunsTKkOBUI IIMHI3M, Y CBOIO 4Yepry, XapaKTepU3yeTbCs TpyOOI0 3HEBArow o
MOPAJIbHUX HOPM CYCHUIbCTBA Ta MPUHUKEHHAM JIFOJICHKOT T1HOCTI [3].

Cy0’exktoM  XymiranctTBa € ¢i3W4Ha oOcygHa ocoba, sSKka  jJocAria
HIICTHAAUSTUPIYHOTO BiKy. CreliaJbHUX O3HAK Cy0’€KTa KpUMIHAJIIbHUNA 3aKOH HE
nependadae. Pazom 3 TUM, KpUMiHAJIbHUI 3aKOH BCTAaHOBIIOE KBai(iKyt0Uul O3HAKU
IIOTO TPABOMOPYIICHHS. 30Kpema, BiamoBigHo 10 4. 2—4 cT. 296 KK Vkpainm,
MiJBHUINCHA KpUMIHAIbHA BIAMOBIAANIBHICTh HACTA€ Yy pa3l BUMHEHHS XYJITaHCTBA
rpymnorw ocid, MOBTOPHO, 0OCO00I0, paHIlIe CYIUMOIO 3a XYJIraHcTBO, abo 13
3aCTOCYBaHHAM 30poi YW IHIIMX NPEIMETIB, CIEIaJbHO MPUCTOCOBAHUX MJIA
HaHECCHHS TUIECHHUX YIIKOHKEHB [1].

Cy0’€ekTHUBHA CTOpOHA XYJIITAHCTBA XapaKTEPHU3YEThCS NMPAMUM yMuciaoMm. Ocobdba
YCBIJIOMITIOE, TIO 11 71T Tpy00 MOPYIIYIOTh TPOMAICHKUM MOPSIOK, 1 6a)kae iX BUMHUTH.
OO0OB’3KOBOI0 03HAKOIO CYO’€KTHMBHOI CTOPOHM € MOTHB SIBHOI HEMOBaru Jo
cycninbctBa. Sk 3azHadae B. O. HaBpoubkuii, came 1eii MOTHUB € KIIOUOBUM
KpUTEpIEM BIIMEXKYBaHHS XyJIraHCTBA BiJ IHIIUX 3J0YMHIB, TOB’S3aHUX 13
HaCUJILCTBOM, 1110 BUHUKAIOTh HA IPYHTI OCOOUCTUX HEMPHUI3HUX BIJHOCHH [3].

3HauHy poJib y (HOpMyBaHHI €UHOI MPAKTUKHU 3aCTOCYBaHHS KPUMIHAIBHOTO
3aKOHOJABCTBA BIJIrpae cyJoBa TmpakThka. Tak, y mocraHoBi KacartiitHoro
KpUMiHaJIbHOTO cyay y cknaal BepxoBuuit Cypn y cmpasi Ne 749/1092/16-x cyn
3a3HA4YMB, M0 I KBamiQikaimii MISTHHS SIK XyJIraHCTBAa HEOOXIJHO BCTAaHOBUTHU
MTOETHAHHS TBOX 00OB’SI3KOBHX O3HAK: TPyOOT0 MOPYIIEHHS TPOMaJCHKOTO TOPSIKY
Ta MOTHUBY SIBHOT HETIOBAru 70 cycniibCcTBa [4]. Y mpakrtuiii 3actocyBanns cT. 296 KK
VYkpainu 3Ha4H1 TPYAHOILI BUHUKAIOTH IM1Jl YaC BCTAHOBJICHHS TaKOi KBaTi(hiKyrO4Oi
O3HAKH, SIK BUKOPUCTAHHS TpeAMeTa, CrelliaJbHO MPUCTOCOBAHOr0 a0 3a37asierijib
3arOTOBJICHOTO JJII HAHECEHHS TIJIECHUX YIIKOKEHb. Y CBOiM MpaBOBIA TO3UIIIT
Bepxouuii Cyn po3’sCHUB, IO CIEIiaJbHO TMPUCTOCOBAHUMH JIJII HAHECEHHS
TUIECHUX YIIKOJDKEHBb CJIiJ] BBaXKaTH MPEAMETH, K1 BUHHA 0c00a MPUCTOCYyBasIa st
i€l MeTH 3a3aalieriapr abo 6e3mocepeIHbO i Yac BUMHEHHS XYJIraHChKuX mii [5].
BoaHodac 3a3manerias 3aroTOBJIICHHMMH BHW3HAIOTHCS TPEIMETH, SKI HE 3a3HABAJIH

creriaibHOT 00poOKH, OJTHAK OYJIM CB1IOMO MiATOTOBJICHI BUHHUM JJI BUKOPUCTAHHS
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3 METOI0 CIPUYMHEHHS TIJICCHUX YIIKOKEHB 1 00’ €KTUBHO MOKYTbh OyTH BUKOPHCTAaHI
JUISL IBOTO. Y CYZIOBIM MPaKTHIll OYJI0 BCTAHOBJICHO, 110 HABITh MPEAMET ITOOYTOBOTO
MPU3HAYCHHS MOKE BU3HABATUCA TaKUM 3HAPSAJISAM, SIKIIO 0coOa 3a37alieriib B3siia
Horo Juisi 3acTOCyBaHHS TiJi 4ac Hamaxy. 30Kpema, y PpO3TIsSHYTIH crpasi
0OBHHYBA4YCHUI BUKOPUCTAB MAJIUIIIO JUTSI X050 3 METaJICBUM IIITHPEM, SIKOTO 3aBJIaB
MOTEPIIIIOMY TIJIECHUX YIIKO/DKeHb. He3Bakaroum Ha Te, 1m0 1eH mpeamer He OyB
crieliayibHO MOJM(iKOBaHUHM /IS HaHECEHHS yAapiB, CyJ BHU3HAB MOTO 3a3iajerijib
3arOTOBJICHUM TPEIMETOM ISl CIPUIMHEHHS TUIECHUX YIIKOJKEHb, IO yTBOPIOE
kBamiikyouy o3Haky 4. 4 cT. 296 KK Vkpainu. Taka moswuilisi y3roJiKyeTbes 3
pO3’siCHEHHAMHU, HaJaHUMU y ntoctaHoBi [lnenymy BepxoBuuii Cyn Yikpainu NelO Bin
22 rpynusa 2006 poky «IIpo cynoBy NOpakTUKy y copaBax MpO XYJITAHCTBOY,
BIJIMOBIJIHO /IO AKUX 3a3HaueHa KBaji(ikyroya O3HaKa MAa€ MICIE y BHUIAIKAX, KOJIH
BUHHUH 3a JOMOMOI'OI0 BIJIMOBIHOTO MpEeAMETa 3amo/IisiB a00 HaMaraBcsl 3amoIisITH
TIJIECHI YIIKOJ>KEHHSI Y1 CTBOPUB PEAIbHY 3arpo3y IS )KUTTS a00 310pOB’ sl TpOMasiH
[7]. Takum YMHOM, BUKOPHUCTaHHS OYJIb-IKOTO TpeaMeTa, SKui OyB 3a3fayierijhb
M1ITOTOBJICHUN BUHHOIO 0CO0010 Ta (JaKTUYHO 3aCTOCOBAHUM 711 HAHECEHHS TIJIECHUX
YIIKOJ/IXKE€Hb, MOKe OyTH MIACTaBOO 1Jis KBamiikarii i 3a 4. 4 cT. 296 KK Ykpainu.

VY cBoix npaBoBux no3uuisix Bepxosuuili Cy TakoX HaroJoulye, Mo He KOXKHE
MOPYUIEHHSI TPOMAJICBKOT0 MOPSAKY YTBOPIOE CKIaa XyJirancrna. SIkuio Aii ocoou
Oynu CIpUYMHEH1 0COOMCTUM KOH(IIKTOM MK KOHKPETHUMHU 0CO0aMHU 1 HE MICTHIIN
MOTHBY SIBHOI HETIOBAru J10 CyCIUIbCTBA, BOHU HE MOXYTh KBaJII(PiKyBaTUCA 3a CT. 296
KK VYxpainu [5]. Takuii miaxia 103BOJsIE€ MPABUWIBHO BIIMEXYBATH XYJIITaHCTBO Bij
3JIOYMHIB MPOTH 0COOM a0 aIMIHICTPATUBHHX MPABOIOPYIICHb.

Oco0OmuBoro 3HaueHHs HaOyBa€ TaKOX BIAMEXKYBaHHS XYJIraHCTBA BiJ
aJMIHICTPATUBHOI BIAMOBIMAILHOCTI 3a APIOHE XYJNIraHCTBO, mepeadadeHoi cT. 173
Konekc Ykpainu npo aaMiHICTpaTUBHI MpaBonopyiieHHs. OCHOBHOIO BIIMIHHICTIO
MDK IUMU TPABOMOPYIIEHHSIMH € CTYMiHb CYCINUIbHOI HEOE3MEeYHOCT1 MisIHHS. K0
MOPYIIEHHS TPOMAACHKOTO TIOPSIIKY HE Mae Trpy0oro Xxapakrepy Ta He
CYIPOBOJIKYETHCS OCOOJIMBOIO 3yXBAIICTIO YU BUHSITKOBUM ITMHI3MOM, BOHO MOJXE

OyTu kBamidikoBaHe SIK aMiHICTpPATUBHE MTPABONOPYIICHHS [6].
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OTxe, XyJIraHCTBO € KpUMIHAJIBHUM MPABOMOPYIICHHSIM MPOTH IPOMAJCHKOrO
HOPAJIKY, IO XapaKTEePU3y€eThCs TpyOUM MOPYLICHHSIM MIPaBUJI CYCIUIBHOT TOBEIIHKU
Ta JEMOHCTPATUBHOIO 3HEBArol0 10 CYCHUIbCTBA. AHAI3 KPHUMIHAJIBLHOTO
3aKOHOJIAaBCTBA, HAYKOBHUX JIKEpEJ 1 CyJ0BOi MPAKTUKU CBITYUTH, 110 KIIOUYOBUMHU
O3HaKaMH I[bOTO MPABOMOPYIIECHHS € TPYOICTh MOPYIIEHHS IPOMAJCHKOTO MOPSIIKY,
0c00sIMBa 3yXBalicTh a00 BUHATKOBUI LIUHI3M JI1 TPABOMOPYIIIHUKA, & TAKOK MOTHB
SBHOT HEMOBAT'! J10 CyCHUIbCTBA. [[paBUIbHE BCTAHOBIICHHS O3HAK CKJIALy XYJIIraHCTBA
Ma€ BU3HAYaJlbHE 3HAYEHHS I8 HOro BIAMEXYBaHHS BIJ aJMiHICTPAaTUBHHUX
MPaBOMOPYILIECHD Ta 3I0YMHIB, YYUHEHUX HA IPYHTI OCOOMCTUX HEMPUSIZHUX BIAHOCHH.
VY3aragpHeHHS CyJI0BOi MPAKTUKUA CBIAYUTH MPO HEOOXITHICTh KOMIUIEKCHOT OIlIHKH
MOTHBY TMOBEIIHKM BUHHOI 0COOM Ta XapaKTepy MOPYIIEHHS TPOMaJCHKOTO MOPSIKY
IT1]1 YaC KpUMIiHAJIBLHO-TIPaBOBOI KBaji(iKallii TakuX JTisTHb.
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HayxoBwuii kepiBauk: ABpamenko O.B.,
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dakynpTeTy Nel (3 miaroToBku (axiBIiB AJis
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HamionanpHo1 nomimii Ykpainm)

KaHIUJAT IOPUANIHIX HayK, Ipodecop
(VIvsiscoruil Oeporcasnuil ynieepcumem

BHYMPIWHIX cnpas)

MPOBJIEMU KBAJI®IKALIITI KPUMIHAJIBHUX ITPABOIIOPYIIIEHbD,
BYUUHEHUX OPTAHI3BOBAHUMMU I'PYITIAMU

[IpoOnema  kBamidikamii  KpUMIHAIBHUX  [PABONOPYIIEHb,  BYMHEHUX
OpraHi30BaHUMH T'PYIaMU, € OJHIEI0 3 HAMOUTIBII CKIAIHUX Y KPUMIHAILHOMY TpaBi
VYKpaiHu, OCKUIbKM BOHA MOB’S3aHA HE JIMIIE 3 YCTAHOBJIECHHSM (DAKTy BUMHEHHS
KOHKPETHOTO KPUMIHAIBHOTO TIPABOMOPYIIIEHHS, a i 13 I0BEJIEHHAM 0COOJIUBOI (hopMu
ciiBy4acTi. Binnosinno 1o cT. 28 KpuminanbHoro kKojekcy Ykpainu [ 1], kpuMmiHalibHe
MPABOIOPYIICHHS BU3HAETHCS BUMHEHUM OPTaHi30BAaHOIO TPYIO, SKII0 B HOTO
MIArOTOBIII a00 BYMHEHHI Opalyd ydYacThb JCKUIbKa o0ci0, sKi TIOIepeaIHbo
30praHi3yBajucs Yy CTidke 00’€IHaHHS [JIi BYMHEHHS 1bOTO Ta 1HIIOTrO
KPUMIHAJIBHOTO TPaBOMOPYIICHHS, 00’€IHAHOTO €IWHHUM IIJIAHOM 13 PO3MOILIOM
¢byHkmi  ygacHukiB rpynu. Came Taki O3HaKH, SK CTIMKICTb, TOMEpPETHS
OpraHi30BaHICTh, €UHUH IIJIaH Ta PO3MOJILI o€, BIAPI3HAIOTh OPraHi30BaHy TpyIy

B1JI ITPOCTOI Tpymnu 0cib abo rpymu ocid 3a MomepeIHHOI0 3MOBOIO.
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OcHOBHa CKJIaJHICTh KBami(ikaiii ToJisira€ y BiMEXyBaHHI OpraHi30BaHOI
rpynu BiJ rpynu ocid 3a momepenHboro 3MoBo. ['pymna 3a momnepesHbor0 3MOBOIO
MO’K€ BUHUKHYTHU 0€3 TPUBAJIOrO IJIaHYBaHHS, HAITPUKJIA]l TO/I1, KOJIU ABO€E 200 O1bIIIe
0C10 JIOMOBHWJIMCS CIUIFHO BUMHUTH OJIHE KpUMIHAJIbHE MpaBornopyIiieHHs. HatoMicTs
opraHizoBaHa Tpyna Iepeadadae BUIIMK PIBEHb Y3TOHKEHOCTI: YYaCHUKU HE JIHIIC
JOMOBJISIFOTHCS TTPO BUMHEHHS JISTHHS, a M pO3NOAUISIIOTh QYHKIIT, BU3HAUAIOTh CIIOCIO
N, 3a0e3neuyroTh MIJATOTOBKY, IPUXOBYBaHHs CHiAiB, 30yT MaiiHa abo iHII
nonoMikHi Aii. TOMy MOMHIIKOBOIO € MpaKTHKa, KoK caM (aKT ydacTi KUTbKOX 0ci0
ABTOMATHYHO PO3IIHIOETHCS K OpraHi3oBaHa rpyrma. Jyis mpaBuiibHOI KBamidikaiii
HEOOX1THO JIOBECTU HE KUIBKICTh YUYAaCHHUKIB, a caMe SIKICHI O3HAKH OPraHi30BaHOCTI.

BaxnuBe 3Ha4€HHS Ma€ 1 TUTaHHS CTIMKOCTI OpraHi3oBaHoi rpynu. CTIHKICTh He
MO>KHa 3BOJMTH JIMILE 10 TPUBAJIOCTI ICHYBaHHS Ipynu. BoHa Moke pOSBIATUCS Y
CTaOUIBHOCTI CKJIaJy YYAacCHHUKIB, MOBTOPIOBAHOCTI KPUMIHAIBHUX i, HAsABHOCTI
opraHizaropa, BHYTPIIIHbOI JWCLHMIUIIHH, TONEPEIHBOTO PO3MOAULY  POJIEH,
BUKOPUCTAaHHSA TIEBHUX 3aCO0IB 3B’sI3Ky, NMPUKPUTTA abo koHcmipamii. Hampukiazn,
SKIIIO TPOE OCIO OJTMH pa3 TOMOBHIIUCS BUNHUTH KPATKKY, I1€ 111 HE 3aBKIU CBITUUTH
Ipo oOpraHizoBaHy rpymy. OfHak SKII0O BOHM 3a3Jajierilb po3poOWIM IUIaH,
BU3HAUWIIM, XTO CIIOCTEPIrae, XTO MPOHUKAE 10 MPUMILIECHHSI, XTO IEPEBO3UTH MAHO,
a TaKOXX IUIAHYBaJIM MOJAJbII MOAIOHI Aii, TOAl € MiJCTaBM FOBOPUTU MPO O3HAKU
oprauizoBaHoi rpymu [2, ¢. 10].

Okpemoro mpobOsiemoro € kBamiikaiiss i opraHizaTopa, BHUKOHABIIIB,
MOCOOHUKIB Ta 1HIIMX yYaCHUKIB. Y KPUMIHAJILHOMY IpaBl BAXKIUBO MPABUIHHO
BCTAHOBUTU POJIb KOXKHOI OCOOM, OCKUTbKM HE BCl YYACHUKH OPTaHi30BaHOI IPYIH
0e3mocepeIHbO BUKOHYIOTH 00’ €KTUBHY CTOPOHY KPHUMIHAJIBHOTO MPAaBOMOPYIICHHS.
OpauH yyaCHUK MOXe IJIaHyBaTH 3J10YMH, APYTUN — 3a0e31edyBaTy TPAHCIOPT, TPETIN
— HajaBaTu 1H(OpMaIIilO, YeTBEPTHIl — Oe3MocepeHh0 BUKOHYBATU 3JIOYMHHI ii.
[IpoGsiema monsirae B TOMY, 110 B CYAOBIM MPaKTHUIll 1HKOJIU CKJIAAHO BiAMEXYyBaTH
aKTUBHOTO CIIBYYacCHHKa B 0COOW, siIka BHUMAJAKOBO ab0 eMi30UYHO CHpHsiia
BUMHEHHIO MPABONOPYUIEHHS, HE YCBIJIOMJIIOIOUM ICHYBAHHSI OPTraHi30BaHOI TPYMH.

Tomy nmns kBamiikamii HEoOXiHO JOBECTH, IO o0coda  yCBIIOMIIIOBaJIa
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OpraHi30BaHMM XapakTep Irpymnu Ta CBOIO POJb y peanizalii CHiIbHOrO 3JI0YMHHOIO
mwiany [3, ¢. 55].

Oco0nmBoi yBaru noTpedye CIiBBIIHOIICHHS MOHSTTS OpraHi30BaHOI IPyIU Ta
3mounHHOI opranizamii. 3a ct. 28 KK VYkpaiHu 3mo4ynHHa opraHizailisi € OuIbIl
CKJIQJIHOI0 Ta HeOe3ne4yHor (OpMOIO CHIBYdYacTi, aJKe BOHA XapaKTEePU3yeETbCA
1€papXiyHICTIO, OUIBIIOI KUIBKICTIO YYaCHHUKIB 1 CHpPSIMOBAHICTIO Ha BYMHEHHS
TSHKKUX 200 0COOJIMBO TSKKHUX 3JIOUYHMHIB, KEPIBHUILITBO YU KOOPIAMHAIIO 3JI0YMHHOI
nisteHOCT1 1HmMX oci6. Kpim Toro, cr. 255 KK Vkpaiam mepenbadae oxpemy
KpUMiHAJIbHY  BIJIMOBIAQJIBHICT 3a  CTBOPEHHs, KEPIBHUIITBO  3JIOYHHHOIO
opranizaiiero abo ydacte y Hid. lle o3Hauae, mo mpu kBamidikaiii HEOOX1THO
00epeXHO BU3HAYATH, UM WIETHCA JIMILIE PO OPraHi30BaHy IPyMy SIK KBaTi(IKyHOdy
03HaKy KOHKPETHOTO CKJIaJAy KpUMIHAJIIHOTO MPaBONOPYLIEHHS, Y1 [P0 CaMOCTIMHUN
CKJIaJl 3JI0YMHY, MTOB’3aHUM 31 CTBOPEHHSIM a00 y4yacTIO y 3T0UMHHIM opraHizaitii. [Lle
OJIHI€I0 TIPOOJIEMOIO € TMOJIBiiiHE BpaxyBaHHs OJIHIET ¥ Ti€i camoi oO3HaKu. SKIIO
BUMHEHHS KPUMIHAJBHOTO IPABOMOPYILIEHHS OPraHi30BaHOIO TIPYMHOI0  BXKeE
nependadyeHe sk kBamiikyrouda o3Haka B OcoOnuBiit yactuHi KK Ykpainu, To ii He
MO>KHa IIOBTOPHO BPaxOBYBAaTH sIK OOCTaBUHY, 1110 0OTSKYy€e NokapaHHs. BoiHouac CT.
67 KK VYkpainu nependavae sk OOTSXKyrody OOCTaBMHY BUMHEHHS KPHUMIHAJIBHOIO
MPaBOMOPYIICHHS. TPYINOI OcCi0 3a MONepeIHbOI 3MOBOK a00 OpraHi30BaHOIO
rpynoto. ToMy cyn Mae niepeBIpsiTH, Y HE B1I0YBA€THCS HEOOTPYHTOBAHE MOCUIICHHS
BIJINOBIJIAJILHOCTI 3@ paXyHOK MOBTOPHOT'O BpaXyBaHHS TI€l CaMOi O3HAKH.

[IpakTuHa CKJIQAHICTH TaKOX TMOJSATae Yy JIOKa3yBaHHI MOMEPEIHbOL
opraHizoBaHOCTI. J{J1s1 JOBEeIEHHS 111€1 03HAKN HEIOCTATHBO JIUIIE MOKa3aHb OJTHOTO 31
CIIBYYaCHHMKIB a00 camoro (akTy CHUIBHOTO mepeOyBaHHS OCI0 y MEBHOMY MICIIL.
Heo0xigHo BCTAaHOBUTHU CYKYITHICTBH JIOKa3iB: MOMEPEAHI JIOMOBJICHOCTI, IMIATOTOBYI
i1, y3rOJKEHICTh MOBEIIHKH, PO3MOALT (DYHKIHM, COUIBHUI 1HTEpEC y pe3yJibTaTi
KPUMIHAJIBHOTO TPAaBOMOPYLIEHHS, COCOOM TNMPUXOBYBAHHS ISUIBHOCTI. SIKIIO 11
O3HAaKM HE JOBEJCHI HAJCKHUM UYMHOM, KBali(ikallis 3a O3HAKOK OpraHiz0BaHOl

rpyny Moke OyTH BU3HaHA HeoOrpyHToBaHoto [4, C. 136].
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Otmxe, npoOnemu KBamidikaiii KpUMIHAJIBHUX IPaBONOPYIICHb, BUYUHEHHUX
OpraHi30BaHUMHU IpyMaMu, OB’ sI3aH1 HacaMIepe ] 13 HeUITKUM pO3MEXyBaHHIM (opM
CHIBYYacTi, CKJIAIHICTIO JOBEJIEHHS CTIMKOCTI Ta MOMEpPeAHbOI OPraHi30BaHOCTI,
HENpPaBUWJILHUM BU3HAYEHHSIM pOJIEH YYACHUKIB 1 PU3UKOM IMOABIMHOTO BpaxXyBaHHS
kBani(ikyrounx o3Hak. Jlius  ycyHeHHS IMX mpoOJeM  HeoOXimHOo, 1100
MIPaBO3aCTOCOBHA MPAKTHKA OPI€HTYBalacs HE JIWIIE Ha KUTHKICTh YYaCHHUKIB, a Ha
peaqbHUM XapakTep iX B3aeMOJIli, CTyHiHb OPraHi30BaHOCTi, HASBHICTH CIIJIBHOTO
IUTaHy Ta YCBIJOMJICHHS KOKHHUM YYaCHHUKOM CBO€i POJi Yy 3JOYMHHIN MiSIBHOCTI.
Came Takuif miaxig 3a0e3nedye nIpaBUIbHY KPUMIHAIBHO-TIPABOBY OLIIHKY JIsTHHS Ta
TOTPUMaHHSA TPUHIMIIB 3aKOHHOCTI, I1HJMBIAyami3amii BIJAMOBIIAJBHOCTI H
CIPaBEJIUBOCTI MOKAPAHHS.
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Ca6antok T. P. - JIsiB: JIeBIYBC, 2019. 20 c.

3. KpuminanbHO-TIpaBOBa  XapaKTEPUCTHUKA 3JOYMHIB MPOTH  OCOOU:
HaByaJIbHUH NociOHUK y cxemax. B. K. I'pumiyk, T. M. JIyuskuii, O. @. Ilaceka, M. B.
Camapuyk. JIbBiB: JIbBIBCHKHIA IepKaBHUI YHIBEPCUTET BHYTPIIIHIX cripas, 2019. - 64
C.

4. JIyupkuit T. KpuminanabHa BiANOBIIATBHICT 32 HEOOEPEIKHE 3aIOiSTHHS
cMepTi B YKpaiHi: Teopis Ta mpaktuka: MoHorpadis. Tapac Jlymnpkuii. JIbBiB:

JIbBIBCHKHMIA Iep>KaBHUM YHIBEPCUTET BHYTPIIIHIX cripas, 2022. 544 c.
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®enis A.M.,

3100y4Ka BHIIOI OCBITH

HaBUYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa

Ta MPaBOOXOPOHHOI JiSITLHOCTI

(VIvsiscorutl deporcasnuil ynieepcumem

BHYMPIUWHIX CNpae)

HaykoBuii kepiBHuk: BumneBcbka L.A.,

JOTEHT Kadeapyu KPUMIiHATBHO-TIPABOBUX JAUCIUILTIH
ToKTOp ¢imocodii B ramysi npasa

(VIvsiscbruil Oeporcasnuil yHieepcumem

BHYMPIUWHIX CNpas)

CIIEIJAJIBHA KOH®ICKALISA SAK 3AXI] KPUMIHAJIBHO-
ITPABOBOI'O XAPAKTEPY TA ii PO3SMEKYBAHHS 13 KOH®ICKALIIEIO
AK BUIOM ITIOKAPAHHSA

MexaHi3M KpHUMiHaJIbHO-TIPABOBOTO pearyBaHHA HE 3BOJIUTHCS BHUKIIOYHO JI0
nokapanHs. KpuMiHaibHa BIAMOBINAJNBHICT € JIUIIE OJHUM 13 3ac001B BIUIMBY Ha
0co0y, siIka BUMHWIIA KPUMIHAJIbHE MPAaBOMOPYIIEHHS, 1 3aCTOCOBYETHCS 3a HAIBHOCTI
OOBHHYBaJIbHOTO BHUPOKY. OJHAaK, TOpsA 13 TOKapaHHSAM € W 1HII 3aX0Au
KPUMIHAJIBHO-TIPABOBOTO ~ BIUIMBY, 30KpeMa 3BUIBHEHHS BiJ] TIOKapaHHS YU
MOJAJIBIIOT0 MOro BiOyBaHHA a00 3aCTOCYBaHHS IHIIMX 3aXOAIB KPUMIHAJIBHO-
nmpaBoBoro xapaktepy. CreriagpbHa KOH(ICKAIll HaNeXUTh /0 I1HIIMX 3aXOiB
KPUMIHAJIBHO-TIPABOBOTO XapaKTepy.

A. M. SmeHko MpomoHye MiJ 3aX0JaMH KPUMIHAJIbHO-TPABOBOTO XapaKTepy
PO3yMITH 3ac00M BIUIUBY, Mepe0aYeHl 3aKOHOM PO KPUMIHAIBHY BIAMOBIIABHICTD
32 BUMHEHHSI KPUMIHAIBHO-MIPOTUIIPABHOTO YU 30BHI CXO0KOTO Ha HHOTO AiSTHHS a00
CyCHIJIbHO HeOe3me4yHoro MAissHHS, mnepeadadeHoro (OcoOJIMBOI0 YaCTHHOKO IIHOTO
3aKOHY, TOB’si3aHlI 3 OOMEKEHHSMH YU TM030aBJIICHHSIMH HaWOIIbIN 3HAYUMHX IS

JIFOIMHM TIpaB 1 cB000/1 200 31 3BIJILHEHHSIM 0COOM B1Jl KpUMIHAIBHOT BIAMOBIAIBHOCTI
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Ta MOKApaHHS YM, HABITh B3araii, 3 il HENPUTATHEHHSAM J0 TaKoi BIAMOBIIAIBHOCTI 1
CIPsIMOBAH1 Ha JIOCATHEHHS COI[lalbHO KOPUCHUX 1iieH [1].

3rimao 31 crarreto 96-1 KK Vikpainm cnemianpHa KOHGICKAIlS TOJATAE Y
NPUMYCOBOMY O€30IJIATHOMY BHJIYYEHHI 32 PIIICHHSM CYIy Y BJIACHICThH JEpKaBU
rpollel, IIHHOCTE! Ta IHIIOTO MaifHa y BWIajJKaX, BU3HaueHuX muM Kojaekcowm, 3a
YMOBH BYHMHEHHS YMHCHOTO KPHUMIHAJIBLHOTO MPABOMOPYIICHHS a00 CyCHiJIbHO
HeOe3MeYHOro JISTHHS, 10 MiANajae il O3HaKH JAiSHH, epeadoadeHoro Oco0IuBo0
yacTuHol0 1bOro Kojekcy, 3a ki mependauyeHO OCHOBHE TIOKAapaHHS Yy BHI
nmo30aByieHHST BOJI1 abo mTpady MoHAA TPU TUCSIYl HEONMOJATKOBYBAHUX MIHIMYMIB
JI0XO/I1B TPOMAJIsiH, [2] a TaKOXK 11010 KPUMIHAJIHUX MPABOMOPYIIEHbD , EPETIK IKUX
BU3HaueHui crarrero 96-1 KK Ykpainu.

Yactuna 1 crarri 96-2 KK VYkpainu nepemnbayae BHUMAAKU 3aCTOCYBaHHS
cnenlagbHoi KOH(ickamii. 3BepTaroud yBary Ha NyHKT 1 crarTi, HalOULIbLI
MOIIMPEHOIO MiJICTABOIO € CIelialibHa KOH(ICKaIlisd MaifHa, 0€e3M0cepeIHbO 3100y TOro
BHACIIJIOK KPUMIHAJILHOTO TIPABOMOPYIIEHHS (HAIPUKIIAI, TOXOAH Bl HAPKOTOPTIBII1
ad0 KOWTH, OTpPUMaHl NUIAXOM MaxpaicTea). Takox KoHPIcKalli HiAJIATralTh
JIOXO/IM, OJIEp>KaHl BHACHIIOK BUKOPUCTAHHS TAKOro MaifHa, 30Kpema MpuOyTOK BiJl
HOT0 MOJanbuIor0 BUKOPUCTaHHS. Y BUNAJAKY, NepeAdaueHOMYy IYHKTOM 2 CTaTTi,
crietiayibHIN KOoH(ICKaIIl MiUIArat0Th KOIITH a00 1HIIIEe MaifHO, 10 MpU3HAYATUCS YU
BUKOPUCTOBYBAJIUCS JJISI CXWJISTHHSL O BUMHEHHSI 3JI0YMHY, Woro (piHaHCyBaHHS a0o
MaTepiaJIbHOTO 3a0e3NnedeHHsl (Hampukiad, KOIITH [Js npuadaHHs 30poi abo
BUHAropoja 3a BYMHEHHS 37104nHy). [IyHKT 3 cTOCy€ThCS TpenMeTa KpUMiHAIBHOTO
MPaBOMOPYIICHHS, TOOTO MarepialbHUX 00 €KTIB, Ha SKI CHPSIMOBAHE MOCSTAHHS
(Hanpuknan, miapoOsIeH] Tpollll, JOKYMEHTH a00 HapKOTUYHI 3ac00M), MPU LBOMY Y
pa3i BiACYTHOCTI MPUYETHOCTI BIIACHUKA TaKe MAHO MOBEPTAETHCS, a SKIIO BIACHHUK
HE BCTAHOBJICHUW — TEPEXOJUTh y BJIACHICTH AepkaBH. I[IYHKT 4 CTaTTi OXOIUTIOE
3HApAMAs Ta 3aco0M BYMHEHHS 3JI0YMHY (HANPUKIAL, TEXHIKY I MIIAPOOKH
JIOKYMEHTIB, TPAHCTIOPT TS IEPEBE3CHHSI HAPKOTHUKIB Y1 30pOI0), K1 KOH(PICKYIOTHCS,
SKIIO BJIACHWK 3HAB a00 MOBHHEH OyB 3HATH MPO iX HE3aKOHHE BHKOPHUCTAHHS, a 3a

BIJICYTHOCTI Takoi 0OO0I3HAHOCTI TMOBEPTAIOTHCA JOOPOCOBICHOMY BIIACHUKY. SIKIIO
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MaiHO, 3a3HaueHe y yacTuHi nepirit crtatti 96-2 KK Ykpainu, 6yso moBHICTIO a0
YaCTKOBO TEepeTBOpPEHE, CIeliaibHIN KOH(pICKaIIll MiJIIrae BiAMOBIAHE MEPETBOPEHE
MauHO.

SAxiio koHdicKallis rpolie, IIHHOCTEH Ta 1HIIIOro MaitHa, Ha MOMEHT IMIPUNHATTS
CyIOM pIIIEHHS TMpO CIeliadbHy KOH(ICKaIlil0 HEMOXKJIMBa BHACTIJIOK iX
BUKOPUCTAaHHS 200 HEMOKJIMBOCTI BHIUICHHS 3 HAOYTOr0 3aKOHHUM IUISIXOM MaifHa,
a00 BiAUy>KeHHs, a00 3 IHIIUX TPUYHMH, CYJl BUHOCHUTH PIIICHHS MPO KOH}iCKaIliio
IPOILIOBOI CyMHU, IO BIAMOBIA€ BAPTOCTI TAKOTO MaifHa [2].

KOpunnyni ocobu B cuily CBO€l HPUPOAM HE MOXKYTh HECTH KIACUYHY
KpUMIHAJIIBHY  BIANOBINANBHICT 332  BUMHEHHS  HUMH  KPUMIHQJIBHOTO
MIPaBOMNOPYIICHHS, aJIe 10 HUX MOXYTh 3aCTOCOBYBATHUCS 1HILI KPUMIHAIBHO-TIPABOBI
3aX0JId , 30KpeMma cIemiajibHa KoHpicKalisd. Sk npukian, MiIIpUEMCTBO, SKe
JIeraxizyBajio 10XOAH, OTPUMAaH1 3I0YMHHUM IUISIXOM, MOXe OyTH 11030aBJIEHE TaAKOTO
MaifHa Ha MiJCTaBl CYJI0BOi yXBaJH.

CrneniayibHy KOH(ICKAIIO CIiJ PO3MEXKOBYBAaTH 3 KOHQICKAIl€l0 MaiHa SK
BHJIOM TIOKapaHH:, aJ’K€ BOHU MAIOTh BiJIMiHHY MTPAaBOBY TIPHPOY.

Kondickariist maiiHa ik BUJ TOKapaHHS MOJISITa€ B MPUMYCOBOMY 0€30IIaTHOMY
BUJIYYEHHI Yy BIJIACHICTh JE€pXaBU BChOrO ab0O YAaCTMHU MaiiHa, SIKE € BJACHICTIO
3acyukeHoro [2] , mo nependadyeHo yactuHoro 1 crarti 59 KpumiHaabHOro KoJIeKcy
VYkpainu. Kondickarrist MaiiHa € 10aTKOBUM IMOKapaHHSIM Ta Ma€ MaliHOBUI XapakTep.
Kondickariis npuzHavyaeThCsl JIMIIE y BUMAIKAX , NepeadadyeHuX CaHKIIEK CTaTTi
(uactunu ctarti) OcobmuBoi yactunu KK Ykpainu 3a BAMHEHHS: TSHXKKUX KOPUCITUBUX
3JI0YMHIB 200 0COOJIMBO TSDKKUX KOPHUCIUBHUX 3J0YMHIB 200 3JI0YMHIB MPOTH OCHOB
HaulioHanbHOi 6e3neku Ykpainu(posnut I OcobnuBoi uactunu KK Ykpainu crt. ct. 109-
114-2 KK VYkpainu) Ta TrpoMajchkoi O€3MEeKH He3aJeKHO BIJ CTYNEHS iX
TskkocTi(po3ain IX OcobnuBoi yactuau KK Ykpainn).

3BepTarounch 10 IpaBoBoi nosuilii BepxoBHoro Cynay ciif 3a3Ha4MTH , IO
KOPHUCIUBUM TSHKKUM a00 OCOOIMBO TSDKKUM 3JI0UMHOM MOKe OyTH BU3HAHUU Oynb-
AKUH 13 3JI0YMHIB, BU3HaUeHHUX y yacThHaX 4 un 5 cT. 12 KK skio ioro BYMHEHO 13

KOPHUCIUBUX CIOHYKaHb. [1i7] KOPUCIMBUMHU CHOHYKAaHHSIMU CIIiJl PO3YyMITH Oa)kaHHS
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BUHHOTO OJICP>KAaTH BHACJIJIOK BUYMHEHHsI 3JI0YMHY MaTepiaibHi Ojara ajisi cede abo
IHIIUX 0C10, oAepKaTH YK 30€perTy MeBHI MaHOBI MpaBa, YHUKHYTH MaTepialibHUX
BUTpAT 41 000B’sA3KiB a00 JOCATTH 1HIIOT MaTepianbHoi Buroau [3]. [Ipu 3actocyBanHi
KoH(icKkarlii MaiiHa K BUAY MOKapaHHS MOTPiOHO 3BEPHYTH yBary Ha OCOOJIUBHIA
XapakTep MpaBoOOOMEKEeHb: KOH]ICKaIlis MOke OyTH TMOBHOIO UM YaCTKOBOIO; y pasi
KoH(icKallli He BChOI0 MaiHa, a JIUIIE HOro YaCTHMHU CyJ MOBHUHEH 3a3HAYWTH, sKa
caMe JacTuHa MaliHa KOH(ICKY€EThCs, a0 MEPEIUUTH MPEIMETH, 110 KOHPICKYIOThCS;
BKa3aHEe MAlHO BUJIyYa€ThCA MPHUMYCOBO 1 Ha3aBkau. Jlep’kaBa KOJHUM YHHOM HE
KOMITEHCY€ BJIACHUKOBI BapTICTh BUIYUYEHOI'O MailHa; BHUKOHAHHS MMOKapaHHS y BHII
KoH(ickamii MaiHa 3IHCHIOETbCS OpPraHOM JEp>KaBHOI BHUKOHABUOi CITy:)KOM 3a
MICIIE3HAXO/KEHHAM MaifHa BIANMOBIAHO A0 3akoHy Ykpainu «[Ipo BuKoHaBdYe
MIPOBAKCHHSD.

3rinno 3 KBK VYkpainu koH@ickamii migisrae MaiHO, IO € BIJIACHICTIO
3aCyJUKEHOr0, B TOMY YHMCJ1 HOro 4acTka y CHUIbHIN BJIACHOCTI, CTATYTHOMY (POH/II
Cy0’€KTIB TOCHOAAPCHKOI JISJIBHOCTI, TpOINi, IIHHI Tamepd Ta 1HIN IHHOCTI,
BKJIFOYAOYM TI, [0 3HAXOAAThCA Ha paxyHKaxX 1 Ha BKJIaJax 4M Ha 30epiraHHi y
(1HaHCOBUX yCTaHOBaX, a TaKOXX MAaiHO, TEepelaHe 3acy>KeHUM Yy JOBipue
YIpaBIiHHS , a MAalfHO, [0 HAJICKUTH 3aCyPKCHOMY Ha TpaBaxX MPHUBATHOI BIACHOCTI
YU € MOro 4acTKOI y CHUIBHIN BJIACHOCTI, HEOOX1HE JJIsI 3aCyAKEHOTO Ta 0ci0, sKi
nepedyBarOTh HA OTO YTPUMaHHI1 , He miajsrae KoHdickarii [4].

Konpickauis maiiHa nependadena nojoxxkeHHsmu ctatti 59 KK Vkpainu 3a
CBOEI0 TIPABOBOIO MPHUPOJIOI0 € OJHUM 13 BHJIIB JIOJATKOBOTO TMOKapaHHsS [5].
CremiasnibHa KOH(]ICKallisl MaifHa 3a MPABOBOIO MPUPOJIOI0 BOHA HAJICKHUTH JI0 1HIIHNX
(BIIMIHHUX B1J] TOKApaHHs) 3aXO0[1B KpUMIHAIBLHO-TIPABOBOIO XapaKTEPy, OCKUILKU HE
BKJIFOUEHA J10 Tiepeniky BuaiB mokapass (ct. 51 KK Ykpainu), a po3mimena y Pozaini
X1V 3aranbHoi yactTuHu KpuMiHaJIbHOTO KOJIEKCY Y KpaiHu mij Ha3Boro «IHII 3axoau
KpUMIHATBHO-TIPABOBOTO XapakTepy». CIiIbHOI 03HAKOIO € BIUIYYCHHS MaifHa , sSKe
€ TPUMYCOBHM 1 Oe3omiatHUM. AJie 13 I1i€l CINUIbHOI O3HAKW OJpa3y BHILIMBAE
BIIMIHHICTh MK HUMH, & caMe XapakTep MaiiHa, 110 BUiIy4aeTbesl B ocoou. Ilix yac

KOH(icKallii K 101aTKOBOTO MOKAPaHHS BIIIyYa€ThCS MaiHO, sIKE HAJIEKUTh 0CO01 Ha
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mpaBax BJIACHOCTI, HATOMICTh IIiJI 4YaC 3aCTOCYBaHHS CHEIlaJbHOI KOHICKaIll
BUJIYYaIOThCS IIHHOCTI , TPOIIl Ta 1HIIE MailHO, NPHUBJIACHEHE KpPHUMiHAJIBHO-
MPOTUNIPABHAM MUISXOM. TakoX BapTO 3a3HAYUTH, IO MPEIMETOM CHEIliaTbHOI
KoH(picKarlii Moxxe OyTH He JIMIIIE HE3aKOHHO 3/100yTe MalHO , a ¥ JOX1J, OTpUMaHUMA
13 Takoro maiHa. Ille ogHOIO BIAMIHHICTIO MK HUMH € KOJIO Cy0’€KTIB, Ha SKHX
MOIIMPIOETHCS i 3a3HaueHuX 3axoiB BIMBY. ILlo cTocyerbes koHpickalii maitHa
SK TIOKapaHHsI, BIAMOBIIHO A0 cTarTi 59 KpuMiHaibHOro Kojekcy YkpaiHu MaiHO
BIJIYYA€ThCS y CyO’€KTa 3JI0YMHY, KW BU3HAHWUN OOBHHYBAJIHLHUM BHUPOKOM CYIY
BUHHUM Yy MOro BUMHEHHI, BOHAa HE MOXXE OyTH MpH3HAYCHA HEMOBHOJITHHOMY,
HeocyaHOMY ab0 0co00i, sika 3BUIBHSETHCS BiJ KPHUMIHAIBHOI BIAMOBIAAIBHOCTI YU
nokapaHHs. HaTtomicTe cdepa 3acTocyBaHHs ClEeHIaIbHOT KOH(ICKalli € MHPIIOO,
a/pKe MOKE 3aCTOCOBYBATHCH 1 IO HETIOBHOJIITHIX, a TAKOX 1HIIHUX OCIO, 10 B CHIY
BIJICYTHOCTI IIEBHUX KPUTEPIIB HE MOXKYTh BU3HABATUCH Cy0 €KTaMU KPUMIHAIBHOTO
MPaBONOPYIICHHST (HAMpUKIAA, BIICYTHICTh TakKOi OOOB’SI3KOBOI O3HAKH, SIK
OCYJIHICTB).

Tako 3aCTOCYBaHHS CHEIiajdbHOI KOH(ICKAaIlli MOXKIIMBE 10 OC10 , SIK1 3BUIbHEHI1
BII KpHUMIHAJIBHOI BIJAMOBIIAJIBHOCTI YW TOKapaHHA 3 TIIJCTaB, IepeadadyeHux
KpPUMIHAJIBHUM  3aKOHOM, KpIM BHINAJKIB 3BUIBHEHHS Bl  KpPUMIHAJIbHOI
BIJIMOBIJIAJILHOCT] y 3B’A3KY 13 3aKIHYEHHSIM CTPOKIB AABHOCTI; & TaKOX JI0 TPEThOI
ocobu [5]. 3acrocyBaHHs cremianbHOT KOH(IcKaIli He O0OMEKEHE JIHIIe
OOBHHYBaJIbHHM BHPOKOM CyAy. 3TiHO 3 TOJIOKEHHSMU YacTWUHU 2 CTarTi 96-2
KpuminanbHOro KOJIeKCY YKpaiHM BOHA MOKE 3aCTOCYBAaTHUCA TaKOXXK Ha TaKUX
IiJICTaBaxX: yxBaja Cyay Ipo 3BUIbHEHHS 0COOM BiJl KpUMIHAIBHOI BiIMOBIAAIBHOCTI,
yXBaja CyJy MpO 3aCTOCYBaHHS 3aXOJiB MEAMYHOTO XapaKTepy, yXBajla Cyay Ipo
3aCTOCYBaHHS MPUMYCOBHUX 3aXO0J[iB BUXOBHOTO Xapakrepy [2].

KoHpickamiss MaiiHa sIK MOKapaHHs MPU3HAYAETHCA 33 BUMHEHHS TSKKHX U
0COOJIMBO TSHKKUX KOPHUCIIMBHUX 3JIOYMHIB, @ TAKOXK 3JIOYMHIB HE3aJICKHO BiJ CTYICHS
TSHKKOCTI MIPOTH OCHOB HAITIOHAJIBHOI O€3MeKu YKpaiHu 1 TPOMAACHKOTO MOPSIAKY Y
BUIAJIKaX, nependadyeHux y cadHkmisx crated OcobmmBoi wactuun KK Ykpainwu.

CrenianbHa KOH(pICKallis 3aCTOCOBY€ETHCS JIUIIIE 32 BYUNHEHHS YMUCHUX KPUMIHATBHUX
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IIPaBOIOPYILICHh a00 CYCIUIBHO HEOE3MEUHUX MJisiHb, IO IMIJMNAJaI0Th MiJ 03HAKH
nisiHb, nependoadennx Ocodnuporo yactuHoro KK Ykpainu , 3a siki BuU3HaueHe OCHOBHE
MOKapaHHd Yy BHUIJAI To30aBieHHs Bomi abo mTpady (moHanm Tpu THCSUI
HEOMOJJaTKOBAHUX MIHIMYMIB JOXOJIIB TPOMAJsiH), @ TAaKOX 32 BUMHEHHS OKPEMHX
MPOTUIIPABHUX TOCSTaHb, MEPENIK SKUX BU3HA4YCHO dacTuHOl 1 crarti 96-1 KK
VYkpainu. llle ogHi€r0 BIIMIHHICTIO ITUX JBOX KATETOPiH € HACTIAKHU X 3aCTOCYBAHHS :
KoH(icKarllis MaifHa K TTOKapaHHsI TSATHE 3a COO0I0 TaKUH HACTIJOK SIK CYJIUMICTh, a
crneriaabHa KoH(pickamis — Hi. OCTaHHBOIO BIAMIHHICTIO MIXXK HUMHU € MeTa. MeToro
crieiayibHO1 KOH]IcKaIlli € MpUIMUHEHHS] BAUKOPUCTAHHS T'POIIIEH, IIIHHOCTEH Ta 1HIIIOTO
MaiiHa, 3100yTUX BHACIIJOK 3JIOYMHHOI Y 1HIIOT IPOTUIIPABHOT A1SUTBHOCTI, SIK METU
a00 3ac00y KpUMIHAJIBLHO-TIPOTUIIPABHOI JisIbHOCTI. HaTtoMicTh MeTor0 KoH(icKaIii
MaliHa SIK IOKapaHHs € BUMIPABIICHHS Ta Kapa 3aCyHPKEHOro Ta 3aro0iraHHsi BYUNHEHHIO
HOBUX KPUMIHAJIBHUX IPABOIIOPYIIICHb.

CrnemnianbHa KoH(DICKaIlis K HIIMN 3aX1]l KpUMIHAIBHO-TIPABOBOTO XapaKTepPy €
BOKJIMBUM 3aCO00M MPOTHII 3J0YMHHOCTI, SKUW CHOPSIMOBAaHUI Ha TMOBEPHEHHS
HE3aKOHHOT'O MaifHa y BJIACHICTH Jep>kaBH. Lleil 3axiJ1 3aCTOCOBY€ThCSI BUKIIOYHO 3a
HassBHOCTI YITKO BH3HAYEHUX Yy 3akoHi mmijcraB. OkpeMy yBary OyJi0 HPHAIICHO
O3HaKaM creniaiabHOi KOH(ICKaIii, K1 BIAPI3HAIOTH ii BIJ KOH(IicKauii sIK BUAY
nokapaHHs. BoHa Mae caMOCTIHUI XapaKTep, MOKE 3aCTOCOBYBATHUCS A0 0C10, sIK1 HE
€ cy0’ekTaMH CKJIaay KpPUMIHAJIBHOTO TMPABOMOPYIICHHS, Ta Ma€e Ha MeETI He
MOKapaHHs, a BITHOBJICHHS 3aKOHHOCTI.
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HABYaJIbHO-HAYKOBOTO IHCTUTYTY
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HaykoBuii kepiBHuk: BumneBcbka L.A.,
JOTIEHT Kadeapy KPUMIiHATBHO-TIPABOBUX JAUCIUILTIH
HABYaJIbHO-HAYKOBOT'O IHCTUTYTY

paBa Ta MPaBOOXOPOHHOI JISITEHOCTI
ToKTOp (imocodii B ramysi npasa
(VIvsiscbruil Oeporcasnuil yHieepcumem

BHYMPIUWHIX CNpas)

KOJIABOPALIIHA TISAJIBHICTh B YMOBAX BOEHHOI'O CTAHY:
KPUMIHAJIBHO-ITPABOBA XAPAKTEPUCTHUKA TA YUHHUKHU
MHNOMNINPEHHSA

[ToBHoMacmiTabHa 30poiiHa arpecis Pociiicekoi ®Denepanii npotu Ykpainu
3yMOBUJIa HEOOXIJHICTh YJOCKOHAJIEHHS MEXaHI3MIB KPUMIHAJIBHO-TIPABOBOIO
3aXMCTy HalllOHAJIBHOI Oe3neku. B ymMoBax BOEHHOTO CTaHy OCOOIMBOI aKTyaJbHOCTI
HaOyBae mpoOsiemMa KoiaabopaliiHoi AISIBHOCTI, sIKa CTAHOBUTH OJHY 3 HAMOUIBII
HeOe3neuyHnux (GopM CIIPUSIHHSA JIepKaBi-arpecopy.

VY 3B’A3ky 3 TMOMMPEHHSM BUMAJKIB CIHIBOpPAIll OKPEMUX TPOMAISH 13
MpeICTaBHUKAMH JepyKaBH-arpecopa 3aKOHOIaBellh TOTOBHUB KpuMmiHaIbHUN KOJIEKC
VYkpaian crarrero 111-1, ko0 BCTaHOBJIEHO KPUMIHAJIBHY BIAMOBITANIBHICTH 3a
KoJabopaniiiHy AisUIbHICTb.

Bignosigno no mosoxenb cT. 111-1 KK VYkpainu komabopariiiiHa AisSIbHICTD
OXOIUTIOE TIUPOKHM CIHEKTp CYCHUIbHO HeOe3meuHux MisHb. J[0 HUX Hamexarb
nmyOJIiyHe 3anepedyeHHst 30poitHoi arpecii npoTu YKpaiHu, MIATPUMKA pIIIEHb 1 il

Nep)KaBU-arpecopa, 3JIMCHEHHsS MpollaraHad B 3aKiaJax OCBITH, J0OpPOBIUIBHE
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3aMHATTS 1MOCaJ B OKyHAIllMHUX OpraHax BJIaJu Ta 1HIIN (GOPMH CIPHUSHHS JeprKaBi-
arpecopy [1].

Sk 3a3nauvae €. O. IlucbMeHCHKUH, MiCHsA 3aMpOBAJKEHHS y KPUMIHATBHOMY
3aKOHOJABCTBI CaMOCTIMHOI HOPMH TMPO BIAMOBIIAIBHICTE 3a KoJlaboparliiiHy
JISUTBHICTh CYTTEBO 3pIC HAayKOBUHM 1HTEpec A0 MpoOiIeM KpHUMiHaJIbHO-IIPABOBOT
nmpoTuii 1poMy siBHIly. HaykoBellb 3BepTae yBary Ha HEOOXITHICTH y3araJbHCHHSI
IIPaBO3aCTOCOBHOI MPaKTHUKU Ta BHUPOOJCHHS €IUHMX MIiIXOMIB 10 KBamidikarii
BIJIMTOBITHUX JTISTHB, OCKIJILKH TIpaKTHKa 3actocyBanHus cT. 111-1 KK Ykpainu BusiBuna
HHU3KY AMCKYCIHHHUX 1 MPOOJIEMHHX HUTaHb [2, ¢. 7-8].

Kona6oparriiina AisibHICTh HAIEKUTH IO KPUMIHAIBHUX MTPABONOPYIIEHD MPOTH
OCHOB HalLliOHaNbHOI Oesmeku Ykpainu. Ii cycminmbHa HeGesmeuHicTh monsrae y
CHOpHUSHHI peayizailii IHTEpEeCiB Jiep)KaBU-arpecopa Ta 3aloMdisiHHI  IIKOAH
HalllOHAJIBHUM 1HTEpecam Y KpaiHu.

OcoOsuBHil 1HTEpEC s HAYKH KPUMIHAJIBHOTO MpaBa CTAHOBUTH IMHUTAHHS
BIIMEKYBaHHS KOJAOOpaIiifHOl IISUIBHOCTI BIJT CYMDKHHUX CKJIQJIB KPHUMIHAIBHUX
MIPaBONOPYIIEHb, HacaMIiepes] naepkaBHO1 3paau. [lpaBunbHa KBamidikaimis Mae
BOKJIMBE 3HAYCHHA JUIs 3a0€3Me4YeHHS MPUHIIMITY 3aKOHHOCTI Ta OJJHAKOBOIO
3aCTOCYBaHHS KPUMIHAJIBHOTO 3aKOHO/IaBCTRA.

Bonnouac mig yac kBanmidikaliii kogadopamiitHoi JisJIbHOCT1 BaXKJIUBE 3HAYCHHS
Ma€ BpaxyBaHHS KOHKPETHMX OOCTaBUH BYMHEHHS MisiHHA. Sk 3a3HadaeTbcs y
MpaBO3axyCHIN JiTepaTypi, caM (akT rnepedyBaHHs 0COOM Ha TUMYACOBO OKYTOBaHIM
TepuTopii abo ii BUMyIIEHA B3a€MOJisl 3 MPEACTABHUKAMM OKYIAIIMHOI BiIaau HE
3aBXIM CBIMUaTh MPO HASBHICTh O3HAK KPHUMIHAIBHO KapaHOi KOJIa0OpaliiftHoi
TUSJIBHOCTI. Y KOXXHOMY BHMaAKy HEOOXITHO BCTAHOBIIOBATH J1OOPOBUIBHICTD
MTOBEIIHKKA 0COOH, XapakTep il il Ta HAsIBHICTh Nepea0aUeHNX 3aKOHOM ITiICTaB JIJIs
KpUMIHAJILHOI BIAMOBIAaIBHOCTI [3].

Cepen YMHHUKIB TOIIMPEHHS KodaOopamiiiHoi  AisSUIBHOCTI  HEOOX1THO
BUOKPDEMUTH BIUIMB TPOMAraHau JiepKaBU-arpecopa, TpuBajie TmepeOyBaHHS
HAceJCHHS Ha TUMYAcCOBO OKYIIOBAaHUX TEPUTOPISAX, HU3BKHHA PIBEHb TMPaBOBOI

KyJbTYPH Ta IParHeHHs! 0COOKUCTOI BUTO/IH.
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EdextuBHa npoTumis KojabopariiiHiid JiSJIbHOCTI TMOBHHHA 3A1HMCHIOBATHCS
KOMILICKCHO Ta IMOEIHYBATH KPUMIHAJIBHO-TIPABOBI, 1H(GOpMaIliiiHi Ta mpodiIaKTHIHI
3aXOH.

Otmxe, KojabopariiiHa JISUVIBHICTE € OJHUM 13 HaWOUIbII HEOE3NMeUHUX
KpUMIHAJIBHUX TPABOMOPYLICHh MPOTH OCHOB HAIIOHAJIBHOI Oe3meku YKpaiHu B
yMOBax BO€HHOTo cTaHy. [lomanpiie BIOCKOHAJICHHS MEXaHI3MIiB KPUMIHAILHO-
NPaBOBOTO pearyBaHHs HA TakKi MiSHHA € BaXJIMBOI IEPEIYMOBOIO 3MIITHEHHS

HAI[IOHAJILHOT O€3MEeKH JIeP>KaBU.
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PEIIMIUBHA 3JIOYMHHICTD B YKPAIHI: HIUISIXW MPOTHUIII TA Ii
JNETEPMIHAHTH

KpumiHONOTIYHE TOHATTA «pPELUAMBHA 3JIOYMHHICTHY» TICHO TIIOB’A3aHE 3
KPUMIHAJBbHO-TIPABOBUM TIOHATTSAM «PEUMIUB 3JIOYMHY». TEepMIH «PCLHJINBY
MOXOJIUTh BIJ JIATUHCBKOTO cjoBa recidivus 1 o3Hauae Te, IO IOBEPTAETHCH,
MMOBTOPIOETHCS, TOOTO MOBTOPHHMI TTposiB yorock. Y ctarti 34 KK Ykpainu perpnuBom
KpPUMIHAJBbHUX  IPABOMOPYIICHbh BHU3HAETHCA BYMHCHHS HOBOIO  YMHCHOTO
KpPUMIHAJBHOTO TIPaBOIMOPYILICHHS O0CO00I0, SKa Ma€ CYIUMICTh 3a YMHCHE
KpUMiHaJIbHE TIpaBONOpyIieHHs. Takuii peruauB 1iCTaB Ha3BY JIETAILHOTO. 3aJIEKHO
BiJI XapaKTepy BUYMHEHUX OCOOOI0 3JI0YMHIB, KUIBKOCTI CYAMMOCTEH y 3JOYMHLIA,
CTYTEHS CYCHiJIbHOT HEOE3MEUHOCTI 3JI0UMHIB, 1110 BXOJATH 10 PELUNBY, JIETATbHUM
penuanB KiIacu(ikyeThbCsl 3a TAKMMHU BUJAMU: 3arajbHUN 1 CHEIIaJbHUN PEIUINB,

MPOCTUH 1 CKJIagHUI (OaraTopa3oBuil), MEHITEHIIAPHUN.
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Ha ocHOBI BHIlI€3a3HaYE€HOTO MOKHA 3pOOUTH BUCHOBOK, 1110 KPUMIHOJIOTTUHHIMA
pEUUANB 3JI0YMHIB - 1I€ TTOBTOPHE BUMHEHHS HOBOTO 3JIOUMHY OCO0O0I0, sKa paHilie
BUMHUJIA 3JI0YMH, HE3aJIEKHO BiI HASIBHOCTI Y HEl CyIMMOCTI.

[IpyyriHM Ta yMOBHU PEUUIAMBHOI 3JIOYMHHOCTI MOKHA BBaXKATU [EBHUM
KOMIUIEKCOM B3a€MOJIIIOUUX JETEPMIHAHT, OB’ SI3aHUX 3 HECIIPUSTINBUAM 30BHIIIHIM
CEPENOBUIIEM 1 OCOOOI0 3JIOUMHII, SKi OOYMOBIIOIOTH TPOJOBKCHHS 3JIOYHHHOI
JISIBHOCTI.

Crnemmdiyai NMpuYUHU Ta YMOBU (JIETEPMIHAHTH) PEIMIUBHOI 3JIOYHMHHOCTI
MOXHa YMOBHO MOJUIMTA Ha TPU TPyNU: JETEPMIHAHTH, TMOB’si3aHI 3 MEPIIOIO
CYyIUMICTIO, TIEPIIUM BYMHEHHSIM 3JI0YMHY OCO000I0; JETEepMIHAHTH, OOYMOBIICHI
MPOIECOM BIOYTTSI TOKapaHHsI, OCOOJIMBO MOKapaHHs y BUIJISIAL MO30aBJICHHS BOJIL,
JIETEpMIHAHTH, SIK1 BIUTUBAIOTh Ha MOCTIICHITEHIIIApHY aaamnTaiito [1].

Cepen oci0, iK1 IOBTOPHO BUMHSIOTH TPABOMOPYIIECHHS, 3pOCTA€ YACTKA TUX, XTO
HE Ma€ CTallILHOTO JKepena I0X01y, poOOTH YU MOCTIMHOTO MICIS TPOKUBAHHS, 110
3HAYHOIO MIPOIO CIIPHUSE€ BUMHEHHIO HOBUX 3JIOUMHIB 3 METOIO 3a/I0BOJICHHSI 0a30BHX
noTpeo.

CnaboBUIbHI ~ PEUMIMBICTH  BUMHSIOTH  3JIOYMHH  4Y€pe3  COIlalbHY
N1€3aJalITOBAHICTh Ta HEMPUCTOCOBAHICTh N0 JKHUTTA. IMIYyJIbCHBHI pEUUIUBICTU
BUMHAIOTh 3JI0YMHU 4Yepe3 EMOIIiHy HEBpPIBHOBAXKEHICTh, HECTAOUIbHICTh Ta
6e3pO3Cy/IHICTh Peakiliii Ha 30BHIIIHI MOAPA3HUKH. IM MpUTaMaHHI XyJIiraHCTBO Ta
HAaCWJIbHUIBKI JissHHSI. AQEKTUBHI pElUMBICTH, €MOLIMHO HECTINKI, 3a3BHYaii
BUMHSIOTH MOJII0OHI 3JI0YMHHM, BKIIOYAIOYN TOCSATaHHS HA JKUTTS, 370pOB's, MaltHO Ta
XyJITaHCTBO. EMOIiiHI penuanBICTH, XapaKTEepPU3YIOThCS CTIHKUM HEraTUBHUM
CTaHOM, BUMHSIOTH 3JIOYMHU 3 JKOPCTOKICTIO Ta CXHJIbHI JI0 XYJIITaHCTBA, KaTyBaHb Ta
BOMBCTB [2, c.28].

st 3a0e3nedeHHss €(EeKTUBHOI MPOTHUJIII PEUUJIMBHOI 3J0YMHHOCTI BapTO
3BEpHYTH yBary Ha 3apyObKHHMI 1OocBia, A0 mpukiany, y deneparbHomMy O10po
B’si3HUIL CIIIA, mounHaouu 3 MOMEHTY TIPUOYTTS 3aCyKEHOT 0COOM /10 yCTaHOBH

Bbropo 1 npo1oBxKyI0Ur 10 MOro 3aKiHYEHHS B1IOYBaHHS MTOKApaHHS:
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3 MEPIIOro JIHS BIAOYBA€THCS BU3HAYCHHS 1HIUBIAYIBHUX «KPUMIHOTCHHHUX)
noTtpeb3acymkeHoi ocobu. KpumiHoreHHi moTpeOM 1€ XapaKTEPUCTUKH, PHUCH,
npobiieMu abo 0OCTaBMHHO cOOH, sKi Oe3mocepenHbO MOB’si3aHl 3 IMOBIPHICTIO
BYMHEHHS HEI0 1HIIOr0 KPUMIHAJIBHOIO MPABOMOPYIICHHS, SIK-OT HU3bKUU PIBEHb
OCBITH Ta YCHIITHOCTI HA poOOTI a00 3710BKMBaHHS ICUXOAKTUBHUMHU PEUOBUHAMY,

CTBOPEHHS «ILIKUIBHOTO OKPYTY» B paMKax (enepaibHOi TIOPEMHOI CHCTEMHU.
JlocmiKeHHST TT0Ka3yIoTh, IO 3acyKeHl 0coOH, sSKi OepyTh y4yacThb Yy Mporpamax
BUINPABHOI OCBITH, MaioTh Ha 43% HIWKYl IIAHCH TOBEPHYTHCS /IO YCTaHOBH
B110yBaHHS MTOKapaHHsI, HIXK T1, XTO I[bOTO HE POOUTH,1 1110 KOXKEH JI0J1ap, BUTPAUYCHHM
Ha TIOPEMHY OCBITY, 3a0LIaJDKY€BIJI YOTUPHOX JO I’SITH JOJApiB HAa BUTpaTax Ha
MTOBTOPHE 3aCY/IPKEHHSI 0CO0U;

miATpUMKa MUIOTHOI mporpamu  «pyruit  manc Ilemna», orosjoiieHa
MiHictepcTBOM OCBITH B JiumHI 2015 poky, sika Ja€e 3MOry yB’ sI3HEHUM aMEpPUKAHIISIM,
AK1 MaloTh Ha I1e IPaBO, OTpUMYBaTH rpaHTu [lemnna Ta mpoaoBKyBaTH BUIILY OCBITY 3
METOIO JJOTIOMOI'TH iM 3HAWUTH pOOOTY Ta MIATPUMYBATU CBOI CIM 1 IMICTIS 3BUILHEHHS;

3a0XOUYEHHA 3aCy/UKEHUX 10 PO3BUTKY MPO(DECITHMX HABUYOK, IO MOTPEOYIOThH
Ha PUHKY Tpaili, yepe3 PO3LIMPEHHS MOXKJIUBOCTEH s MpodeciiiHOrOHABYAHHS,
30CepEeIKYIOUNChHA 3a0€3MeYeHH] PO3BUTKY 3aCy/KEHUMHU MPO(eciiiHuX HABUYOK,
MOTPIOHUX JJI MOIIYKY POOOTH Miciisl 3aKIHUEHHA B1IOyBaHHS MOKAPAHHS;

3a0€3MeUYCeHHs]  HAJICKHOTO  JIIKYBaHHS  YB’S3HEHUX B  3JIOBKUBAHHS
MICUXOAKTUBHUMH PEYOBHHAMU;—JIONIOMOTa 3aCy/DKEHUM Yy TMIATPUMIN CiMEHHUX
3B’SI3KIB TI1]] 4ac rnepedyBaHHs B MICUAX BiIOyBaHHS MOKapaHHS;

yJAOCKOHAJIEHHS TIPOTpaMm JIJisl 3aCYKEHUX KIHOK;

HaJaHHs 1H(OpMaIlil Ta pecypciB 3aCyHPKEHUM IT1J1 4ac iXHbOTO MOBEPHEHHS 0
CYCIUIBHOTO JKUTTSI TICHS BiIOYTTS TIOKapaHHs, 30KpeMa Oyio omyOiKoBaHO
«JloBiTHUK 3 peiHTerparlii», SKui Hajae MPaKTUYHI PEKOMEHJAIlll 3acyHPKCHUM Mij
yac I1XHBOTO TOBEpHEHHSAA0 rpomaau, moHaa 20000 npuMipHUKIB SKOTO OYJIO0
PO3MOBCIOIKEHO Cepell 3aCyIKEHUX YIPOJOBXK MEPIIOro poKy ioro icHyBaHHs. Kpim
TOro, OyJo aKTMBOBAHO Taps4y JIIHIIO 3 peiHTerparii, mo0 JOMOMOTTH KOJIHUIIHIM

3aCy/KEHUM TIij] 4ac iIXHBOTO MePexo1y J0 TPoMaIu
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Oxkpemoi yBaru 3aciayroBye nocBin Benukoi bpurtanii y cdepi nporumii
peLUIUBHIA 3J0YMHHOCTI, 30Kpema Tmporpama «ColliagbHl MIANPUEMCTBA IS
KONMIIHIX yB’sA3HeHMX: OpuTaHchkmii mocBin Second Chance». Ii ocmoBow €
NEpPeKOHaHHS, 10 KOXKHA JIOAMHA, fKa MEepeXuia CKIAJHI KUTTEBI OOCTAaBUHH,
3aCIyTOBY€ Ha JIPYTUH IIAHC ISl BIAHOBJICHHS CBOTO YKUTTS Ta peajizailii BIaCHOTO
noteHuiany. OHUM 13 KIIOUOBUX MPUHIIMIIIB PePOPMHU KPUMIHATIBLHOTO TIPABOCY IS €
T€, 1110 0CO0Y HE CJIi/1 OLIHIOBATH JIMIIIE 3a 1i HAUTIPIIUN BUMHOK.

Jlist monield 13 CyIMMICTIO TIpalls € BaXKJIMBUM €JICMEHTOM peadiTiTallii, OCKITbKH
came TMpaleBJIalTyBaHHS CIpUsS€ COIaNbHIA ajamnTalli, JIomnomMarae yHUKHYTU
MOBTOPHOT'O BUMHEHHSI MPABOMOPYIIEHD 1 3HUKYE PIBEHb PELUJIMBHOI 3JIOUMHHOCTI.
3HayHy poJib y LIbOMY MpOILIeCi Bifirpae 0i3HeC, KU 3JaTHUN BIUIMBAaTH HA 3MIHY
CYCIUIBHOTO CTaBJieHHA Ta (OpMyBaHHS OUIbII 3TypPTOBAHOTO MW  370pOBOTO
cycniabcTBa. PoOOTOABII MarOTh YCBIIOMIIIOBATH, IO JIOJM 3 HEOJAromoJydHUX
CIMEM 4acTo MpOSIBISIOTH 3HAYHY HAIOJIETJIUMBICTD Y MOIIYKY pOOOTH, HE3BAXKAIOUU Ha
cepiio3Hi kutTeBl TpyaHoin. Came Tomy y Bemukiit bputanii mpotsarom 0araThox
poKiB  (PyHKIIOHYIOTH mporpamu «ColianbHli MIAOPUEMCTBA ISl KOJIMIIHIX
yB’SI3HEHUX», NISUIbHICTD SIKUX IPYHTYEThCS Ha TIEPEKOHAHHI, 110 MPAaIIeBIAIITYBAHHS
€ OJTHUM 13 HaWBaXXJIMBIIIKUX 3aCO01B 3HUKEHHS PEIUIMBHOL 3JIOYMHHOCTI [3, ¢. 199-
201].

[Tounnatroum 3 2014 poky (3 MOMEHTY TIOYATKy BIHCHKOBOTO KOH(UIIKTY Ha Cxoi
VYkpainu, okynaiii pociiicbkoro ¢eaepariiero AP Kpum Tta vactunu JloHenpkoi i
Jlyrancekoi obGmnacteit) mpobiieMa penuaAuBHOI 3JIOYMHHOCTI HaOymna e OuTbioi
aKTyaJbHOCTI. A B yMOBaX MOBHOMAcCIITaOHOI BOEHHOI arpecii pd mpotu Ykpainu
BUMHCHHS PEIUANBHOI 3JIOYMHHOCTI € iIIe OJHMM HOBHM BHUKJIUKOM, SKHH ITOCTaB
nepe;1 HaIIo JAEPKaBOI0 SIK HACHIIOK 30BHINIHBOT Ta BHYTPINIHBOT MiTpallii 3Ha4HOT
YaCTUHU HAceJIeHHd Kpainu [4, c. 43].

MinictepcTBOM tocTullli  YkpaiHu 3arBep/ukeHo [lopsimok  po3poOiieHHs,
peamizamii Ta OIIIHKA pPe3yJibTaTiB MPOXO/KEHHS Mporpam AuQepeHIiioBaHOTO
BUXOBHOTO BIUTMBY Ha 3acy/xeHux. Llei [lopsaok BU3HaUae MexaHi3M pO3pOOJICHHS,

peamizamii Ta OIIIHKM pPe3yJibTaTiB MPOXOKEHHS Mporpam AuQepeHIiioBaHOTO
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BUXOBAHOTO BIIMBY Ha OOMEXEHHS abo mo30aBlieHHS Bojl. Meroro peanizaliii
NpOrpaMM 3arajlbHOBUXOBHOTO BIUIMBY € 3aJI0BOJICHHS 1HAMBIAYalbHUX MOTPEO
3aCyPKEHUX, 3MiHa X OCOOUCTICHUX XapaKTepUCTHUK, 30KpeMa piBHSI BMOTHBOBAHOCTI,
(dhopMyBaHHS TMPOCOIIaIbHUX I[IHHOCTEH, MOTped Ta YCTAaHOBOK, HABUYOK, SKi
CIpPUATAMYTH BUITPABICHHIO Ta pecollianizaiii 3acykeHux JlaHe mojaoxeHHs HaJae
MOJKJIUBICTH PO3POOJIATH MPOTpPaMH 3arajlbHOBUXOBHOTO BIUIMBY MJi BIUIMBY Ha
KOHKPETHOTO 3aCyPKEHOI0, 30KpeMa HUM MOXe OyTH 1 ocoba-peuuauBicT [3].

Jns edeKkTUBHOI MPOTHIII PEUMIMBHIA 3JOYMHHOCTI B YKpaiHi JOLIIBHO
BIIPOBAJIUTH CUCTEMY 1HJMBIIyaJIbHOI OIIHKHA KPUMIHOTE€HHUX MOTPeO 3aCyDKCHUX, a
TaKOXX PO3IIUPUTH TPOTpaMu OCBITU ¥ MpodeciiHOl MIATOTOBKUA Yy MICISAX
1mo30aByieHHsT BOJIl. BaxinuBuUM € Takoxk 3a0e3MedeHHs] TICUXOJIOTTYHOI Ta MEIUYHOT
JIOTIOMOTH, MIATPUMKa CIMEMHMX 3B’S3KIB 1 CTBOPEHHS MPOTrpaM peiHTerparlii mcis
3BUTBHEHHS, K1 JJOTIOMaraTUMyTh KOJHUIITHIM 3aCY/KEHUM aJanTyBaTUCS IO )KUTTS B
CYCIIUIbCTBI Ta 3HAUTH pOOOTY.

OTxe, peuuIvMBHA 3JIOYUHHICTh € CKIAQJHUM KPUMIHOJOTIYHUM SBUIIEM,
JETEPMIHOBAHUM  CYKYIIHICTIO  COI[laJJbHO-€KOHOMIYHHMX,  ICHUXOJOTIYHUX 1
MEHITCHIIAPHUX YWHHHUKIB, SKI BIUIMBAIOTh HAa TOBTOPHE BUYMHEHHS 3JI0YMHIB.
EdexkTuBHA mpoTHUIIIA pEeUUIUBY MOTpeOye KOMIUIEKCHOTO MIJIXOMy, IO BKJIHOYAE
IHAUBITyaJIbHY OLIHKY KPHUMIHOT€HHUX NOTpPEO 3aCy/’KEHUX, PO3BUTOK OCBITHIX 1
npodeciiHuX mporpam, NMCUXOJOTIYHY MATPUMKY Ta HAJIEKHY MOCTICHITCHI[IapHY
apanTarito. 3apyoixkuuii qocsig CIA Ta Benukoi bputanii CBITUUTH, 1O KIFOYOBY
pOJIb y 3HIKEHHI piBHS pEeLUUIUBHOT 3JI0YMHHOCTI BIJIITPAIOTh
pecoriamazaiis,peabiitaiisi, TpaleBIalliTyBaHHd Ta  MATPUMKA  KOJHUIIHIX
3aCyJUKEHUX MICTs 3BUIbHEHHS. BIpoBayKeHHs TaKKUX MiAXOA1B B YKpaiHl CIpUATUME
MIJIBUIIICHHIO ©(PEKTUBHOCTI CUCTEMH 3amoOiraHHs pPEUMIUBHIA 3JIOYMHHOCTI Ta
YCHIIIHIN 1HTerpatii ocio, skl BiI0YyJIM MOKapaHHs, Y CyCHIIbCTBO.
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PO3A1JI 2. CYUACHI BUKVIUKU KPUMIHAJIBHOI'O TIPOLECY

baaunceka O.M.,

npodecop Kadeapu Teopii, IcTOPii Ta KOHCTUTYIIHHOTO TIpaBa
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa

Ta MPaBOOXOPOHHOI JiSITLHOCTI

JOKTOP IOPUIUYHUX HAYK, Ipodhecop

(/Tvsiscbruil Oeporcasnuil ynieepcumen

BHYMPIWHIX cnpas)

TI'opnuniok O.I1.,

JIOLIEHT Kadeapu KPUMIHATBHO-IPABOBUX JAUCIUILIIH
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IIpaBa

Ta MPaBOOXOPOHHOI JIsIIBHOCTI

KaHJIUJAT IOPUANYHUX HAYK, TOLEHT

(VIvsiscoruil Oeporcasnuil ynieepcumem

BHYMPIWHIX cnpas)

CEMIOTHUYHA KPU3A Y KPUMIHAJIBHOMY IMPOLECI (Y KOHTEKCTI
TPAHC®OPMAIII FOPUJIUYHOI IOKTPUHU)®

VY cyudacHOMYy HOPUAMYHOMY AMCKYPCl Jelalli YacTille HWAEThCS MPO KOHIIENT

TpaHchopmarlii, MpUIOMy HE TIJIBKH MPO 00’ €KTUBHO 3yMOBJICHI 3MIHU (UM TOSBY

HOBUX) MPABOBHX SIBUII, a ¥, 37aBajocs O, OCTATOUYHO BUBIPEHHX, & OTXKE, YCTAJICHUX

npouenyp 1 mponeciB. HoBiTHS mpaBoBa AIMCHICT, 3MYUIY€ JOBOJI CTPIMKO 1

JUHAMIYHO 3MIHIOBATHCS BCE, 1[0 BOHA OXOILIIOE.

® dinancyerses €poneiicbkum CorozoM. IIpoTe BUCIOBJIEH] HOMISAM Ta JyMKH HAleKaTh
JIUIIIE aBTOPaM 1 He 000B’ I3KOBO BiI0OpakaroTh morisian €spornericbkoro Coro3y 4u €Bpornenchbkoro
BUKOHABUOr0 areHTcTBa 3 mutaHb ocBiTH Ta KyneTypu (EACEA). Hi €Bponeilicekuii Coroz, Hi
€Bporeiicbke BUKOHABUE areHTCTBO 3 MUTaHb OcBIiTU Ta KyJabTypH (EACEA) He MOXyTh HecTH 3a
HUX BIAMOBIAAJIbHICTE.
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Hapasi roBopsiTb mpo TMEBHY TEHIEHUINHICT METaMOJEPHOI HOPUINIHOL
JOKTPUHU 3 YITKOIO IIPAKTUKO OPIEHTOBAHICTIO (KOJIM JOKTPUHA BUKOPUCTOBYETHCS Y
MPABOTBOPEHHI Ta TMPABO3aCTOCYBaHHI), €BPOIHTETPAILIfHOIO CHPSAMOBAHICTIO (3
aKTUBHUM 3ano3udeHHsAM A0KTpuH C€CIIJI Ta 1HIIUX MIKXHAPOJHUX CY/IB), BOEHHOIO
TpachOpMaTHBHICTIO (depe3 MpiopuUTeT Oe3meku, MpaB JIOJUHU B yMOBaxX BiifHH,
NepexiaAHOro MpaBoCy s, U poBizallii Ta iH.). Yce 11e Ta 1ie 6araTo 1HIIOTO BIUIUBAE
Ha Cy4acHE PO3yMIHHS IOPUIUYHOI JOKTPUHM 1 JIEMOHCTPYE NEPEXid BiJl BYy3bKOIO
HOPMATHUBI3MY JI0 KOMILIEKCHOTO MIKIUCIUILIIHAPHOTO OavyeHHs, a 1€ TOBOAUTD, 110
IOpUIMYHA JIOKTPUHA IPETEHJY€ Ha CTaTyC CaMOCTIMHOrO eJleMeHTa IPaBOBOI
CUCTEMM [€p’KaBU $IK €(QEKTUBHUN I1HCTPYMEHT IOPUIUMYHOI aprymMeHTamii Ta
JeriTUManii CyJ0BOi NpPakTUKH, [K (opma COLIATBHO-IIPABOBOI KOMYHIKalli Yy
3a0e3MeyeHHl BEPXOBEHCTBA IpaBa Ta 3aXWUCTy IMpaB JIOAUHM, SK JIOJATKOBUN
MeXaH13M (pOpMyBaHHS NMPABOBOI AIMCHOCTI i HABITh MPABOBOI MOMITUKU JEPKABH.

He moxe OyTH BUHATKOM y LIbOMY KOHTEKCTI ¥ KpUMIHAJIBHHI MpoOLEC, KU
TaKOXX OIMHUBCA B yMOBax TpaHchopmallii, 3yMOBJIEHOI 3MIHOI TEXHOJIOTTYHUX
3ac001B JIOKa3yBaHHs, TOTAIbHOK HU(POBIZALIEID, PO3BUTKOM IITYYHOTO 1HTEIEKTY
Ta METOJUKHU CHHTE3y 300pakeHHs monuuu (deepfake), macoBoro BUKOpHCTaHHS
COLIIAIBHUX MEPEX 1 HUPPOBUX MIATPOPM, 1110 BIACYBAIOTh HA APYTUM TJIaH KIACHYHI
npoliecyaibHl KOHCTPYKII.

Y Ham dYac KpuMIHaJIbHE CYJAOYMHCTBO JeAalll 4YacTille TWpaiioe He 3
Oe3nocepeHIM OPUANYHUM (aKTOM, a 31 3HaKaMu I1bOro (axkTy (Bifco3arucH,
mudpoBl  CHiAM, CKPIHIIOTH, METaJaHl, aJrOpUTMIYHO CTBOpEHI 00pasw,
MefiaHapaTUBU ToIO). Tomy mnpobiema JoKa3zyBaHHS MEPEXOIUTh Y IUJIOUIMHY
1HTepnpeTalii 3HakiB (Ha0yBa€e CEMIOTHYHOIO XapaKTepy).

Hapasi mudpoBuii npoctip crae cnocoboM (ikcarlii 37104UHIB, IHCTPYMEHTOM
iHQopMaIiHOTO  BIUIMBY, MEXaHI3MOM  MaHINyJALi, JPKEpPEeJIoM J0Ka30BOi
iH(dopMarllli, 3pemTol — CEpEeJOBHUIIEM MOJIEIIOBAaHHS HOBITHBOI CYCHUIBHOI
CBIJIOMOCTI 31 «CBOIM» CHPUUHSATTIM clipaBeyIiBOCTI. Came TOMY B KPUMIHATHHOMY
mpoleci crae jaefali Ckiaadinme 3ade3neyuTd (ado JOBECTH) JOCTOBIPHICTH

IOPUINYHOT ICTUHH, KOJIU 3HAKOBE BIJPUBAETHCS BiJ pEAIbHOTO.
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[Tonpu Te, 110 KpUMIHATBHUI MPOLEC € CUCTEMOIO YITKUX MPOLECYyATbHUX HOPM
1 mporieayp JUisl BCTAHOBJICHHSI 0OCTaBUH KPUMIHAJIBLHOTO MTPABONOPYIICHHS, 1€ TAKOXK
CBOEpIIHA CHCTEMa MMPABOBO1 KOMYHIKaIlii. A/Ke Cy10BE TIPOBAKEHHS MPOSBIISIETHCS
K CKJIaJIHUK OaraToBUMIpHUN MexaHi3M (OpMyBaHHS, TMepeaadi, IHTepIpeTallii,
CHPUNHATTS Ta OLIHKU MEBHUX COI[IaIbHO-TIPABOBUX 3HAKIB.

Buxoasum i3 ximacugHoro po3yMmiHHA 3HaKy (Teopis Pepaunanga ae Coccropa)
SK IIUTICHOCTI 03Ha4yBaHOTO (Te, 110 peajbHO ICHYE) 1 03HaUYHUKA (T€, 110 BIATBOPIOE
€JIEMEHT PEaTbHOCTI BEPOATLHO UM Bi3yasbHO), IOKA3 BUCTYIIA€ MPABOBUM 3HAKOM, 0O
710 TICBHO1 MIpU JIGMOHCTPYE 110 / TIOIIO0 1 3aJICKHUTh B1JI TOTO, SIK HOTO 3pO3YMIIOTh.

bepyun 3a ocHoBy cemiotnuny kouienito Yapmsa Canpgepca Ilipca, sxuit
CTpaTU(iKyBaB 3HAKU HA 1KOHU, 1HIAEKCHU 1 CHMBOJIH, MOKHA 00CTOIOBATH MO3HULII0, IO
udpoBl JO0Ka3H (AKI MOYMHAIOTH JOMIHYBATH B Cy4YacHIM KpPUMIHAIBHIN IOCTHUIIIT)
nependavyaroTh yci Il IposiBU. [koHaMM MO’KHa BBaXKaTW 3HAKU-KoOmMil (X 3HAYEHHS
MOBHICTIO BHU3HAYA€THCS TMPEAMETOM, SKHM BOHU KOIIIOIOTH: Bij€o-(ikcarris,
($hoTOpoOOT, 3MMOK CiAy, Pi3HI BIAOMTKH, KOIIi JTOKYMEHTIB TOIO). IHIEeKCH — 1€
3HAKW-03HAKH (IX 3HAUCHHS BU3HAYAETHCS KOHTEKCTOM IepeOyBaHHS MpeaMETa, HOTO
BJIACTUBOCTSIMA Ta BIJIHOUIEHHSMM 3 I1HIIMMHU TpeAMETaMH, II€ Takl JaHl, SK
reoJIoKallis, BIATBOPEHHSI MICLS MO/I1i, TOKa3HUKH 3 €IEKTPOHHUX CUCTEM, THAUKATOPH
Oe3rneku Ta 1HIIE). 3HAKU-CUMBOJIM O€3M0CEpEeIHbO HE MOB’S3aHl 3 MpeAMETaMu 1
iXHIMH BIaCTUBOCTSIMH, K1 BII0Opakar0Th, HATOMICTh BOHU MalOTh CTaTyC YMOBHOTO,
y3arajibHEHOro, aOCTPaKTHOTO MO3HAYEHHS (1€ MOKYTh OyTH TEKCTOBI MOB1IOMJICHHS,
7€ CJOBO PO3TISAAETHCS K CYKYIHICTh CHUMBOJIB — JIiTep, a00 CHUMBOJIYHI
300pakeHHs: TepOu, mpodeciitHi CHMBOJIM — IMAJBLKH TEPE31B K CUMBOJI ITPABOCYIIA,
3Misl HABKOJIO Yallll SIK MEIMYHUNA CUMBOJI, OJJHOCTPiH, MOTOHU, IIIEBPOHHU 1 T. I1.).

Toxx TOCIyrOBYIOUHCh TaKUM «apCEHAIOM», Cy4aCHUM KPHUMIHAJIBHUMA MPOIIEC
MIEPETBOPIOETHCS Ha MPOIIEC IHTEPIpeTallii CKIIaIHUX 3HAKOBUX CUCTEM. AJIE B I[bOMY
KPUETHCA 1 MEBHUM pU3HK, 00 HKU(poBI3allisi KPUMIHAIILHOTO MPOILIECy A0 MEBHOI MipH
3arpo’ky€ KpHU30K0 aBTEHTUYHOCTI: PYWHYBAHHS TPAJAUIIIMHOTO YSBJICHHS PO

ABTEHTUYHICTh JJOKAa3y CTAa€ OJHIEIO 3 TOJIOBHUX MPOOJIEM CYy4acHOTO JI0Ka3yBaHHSI.
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VY KJlacMYHOMY MPONECYyaIbHOMY aHali31 BBAXANI0CA, 0 JOKYMEHT Ma€ aBTopa,
dboTo (dikcye peanbHUN TpeAMET, Bieo BigoOpakae MOJI0, CBIIYEHHS HaleKaTh
KOHKpETHi# 0c00i 1 T.1. OgHak moTeHIian Mudposizallii CTaBUTh yCe 1€ MiJl CYMHIB,
a/pKe CydacHl TEXHOJIOTIT JT03BOJISIIOTh MAHIMYJIIOBATH KOHTEKCTOM 1H(GOpMAaIIiHUX
MOBI1IOMJICHb, T€HEPYBaTH 300paskeHHs, MOIU(IKYBaTH TOJOC, CTBOPIOBATH IITYy4HE
Bijieo, miapobmaTu nudposi chigu Tomo. Yoro BapTi Aedaii YACTIII BUIAIKH
MOIIMPEHHS CHHTETUYHUX 300paskeHb 1 BiJico, CTBOpeHUX MeToaukoro deepfake, sika
CTa€ 3arpo3JIMBO MOMYJSPHOIO B Oarathox cdepax BiJ MOPHOOI3HECY O MIKHAPOAHOT
MOJITUKH 1 AEMOHCTPYE KPHU3Y JTOBIPH 10 Bi3yaJlbHUX 3HAKIB, 00 caMa Bi3yaJbHICTh
B)KE€ HE MOXKE rapaHTyBaTH JOCTOBIPHOCTI.

@akTUYHO KpHUMIHAIBHUI mponec HaOyBae XapaKTEpUCTUK TaK 3BaHOI
«MOCTBI3yaJIbHOI HEAOBIpW», KOJIU OyIb-sike (GoTo Moke OyTH 3MIHEHHM JO
HEBII3HAHHSA, Oyb-sIKE BIJIEO MOKE BUJABATUCA PEAJIbHUM 1 BOJHOYAC CyMHIBHUM. Lle
cnpuunHsie (yHIAaMEHTalIbHY TMpOIECyallbHy MpoOieMy [Jisi BCTAHOBJICHHS
IOPUIMYHOT ICTUHH B YMOBaxX HECTaOUTbHOCTI 3HAKIB.

Ha ne wnakmamaerhcsi mie ojHa mpoOjeMa CydacHOTO CBITY — OopoThOa 3a
iH(dopMaIliiine TOMIHYBaHHS 1 MOKJIMBICTh BU3HAUATH «CBOIO MPaBIy» B Oyab-sKii
cdepi, 0 0COOIMBO TOCTPO BIAUYBAETHCS y cdepl BIAIHUX 1 MPABOBUX BIJHOCHH.
Hudposi Marepianu B ymoBax 1HPOPMALIMHUX BIHH MOXYTh OyTH J0Ka3aMu, aje
OJIHOYACHO MOXYTh OyTH 3acobamu iH(pOpMaIliitHO-TICUXOJOTIYHOI omnepartii. s
VYkpainu 11e 0co0IMBO aKTyaabHO, 00 CTOCY€eThCS (POTO UM Bifieo 3 MiCIlb OOMOBUX i,
1IM(PPOBUX BOEHHUX apXiBiB, KOHTEHTY COIllaJIbHUX MEPEXK TOIIO.

Tyt nmoBoisli akTyanmi3yeTbCs CEMIOTUYHA 1HTEpHpeTaiis KoHTekcTy. daxiBiii-
CEMIO0JIOTH 3/1aTHI PO3MI3HATH, Y1 HU(PPOBUI 3HAK MMIITBEP/HKYE 37I0YMH, YA BUPBAHUI
13 KOHTEKCTY, Y MICTUTh NIPOTMAraHANCTChKUN HApaTUB, a YU MPOCTO PopMye XrOHE
YSIBJICHHS PO MO10 a00 MoanHy. CeMIOTUYHO J0Ka3 rnepectae OyTH MPOCTO HOCIEM
iH(popMaIlii, a cTa€ IHCTPYMEHTOM MPOTUCTOSHHS PI3HUX TIYyMAau€Hb.

Cyn, sgxuil TpamuIliiHO CHOpUMMAaBCA SK JIep)KaBHUN OpraH BiJTHOBIICHHS
CIPaBEJIUBOCTI (Yepe3 BCTAaHOBJIEHHS (PakTiB), y CydyacHUX yMoBax Iu(poBizailii Ta

TDKATAIIZAI] TIEPEeTBOPIOETHCA HA 1HTEpHpeTaropa CKIAAHUX 1H(OpMAIiHUX
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KOHCTPYKIIiM (repMeHEeBTHYHA MOJEIb MPABOBIAHOCHH). Y Il JOKTPHHI JOKa3
(ne3anexxHo BiJl GOpMHU BIITBOPEHHS) CIPUNMAETHCA SIK «TeKCT» (11ed YMoepTo Exo),
AKUI Tpeba «IpouYuTaTH» MPaBUWIbHO, MOMPU MHOKWHHICTH HOTO I1HTEpIpeTAallii
PI3HHMH YYaCHUKAaMH CyJI0BOTO Tpotiecy. [Ipu nbomy He BapTo 3a0yBaTH PO TAaKOTO
Y4aCHHUKA, K CYCHUIbCTBO, sIKE 4acTO (GOpMY€E «BUPOK» 1€ 10 3aBEPILIECHHS CYJJOBOTO
PO3TIISiAY 1 HAOBHIOE 1H()OPMALIHUN TIPOCTIP «MEAIMHOIO» 1CTUHOIO.

VY TakoMy po3yMiHHI IIpoLIeypa JOKa3yBaHHS [IEPETBOPIOETHCS HA KOHKYPEHILIIO
MpoLeCyaTbHUX HApaTHBIB, CyJOBE PIIICHHSA CTa€ pe3ylbTaTOM IHTepIpeTarii, a
IOpUIMYHA ICTUHA HE MOXKE BBAYKATUCS a0COJIIOTHOIO.

OTxe, cydacHHN KpUMIHAJBHUN TMpOIEC BBIMIIOB Yy CTaAil0 TIHMOOKOI
CEMIOTUYHOI KPU3HU, IEMOHCTPYIOUH BITUANIyITHE TPOTUCTOSHHS HOBITHIM BUKJIUKaM
1 HaMararo4yuch 3HAWTU crocoOu 1 3aco0u posmizHaBaTh Moju(iKoBaHI U(POBI
J0Ka3H, NOBEPTATH JOBIPY A0 3HAKIB MpOIpH 1HGOpMaIliiiHy BiiiHY, BCTAHOBJIIOBATH
IOPUMYHY ICTUHY B XaOTUYHOMY MEIANPOCTOP1, MPABUIBHO «UUTATH» KOHKYPYIOUi
HapaTHBH, 30epiratu caMmy JIOTIKY JI0Ka3yBaHHA y IBOOOIO 31 IITYYHUM IHTEJIEKTOM.

Yce ne crae 3HaAYyIIMM €JEMEHTOM METAaMOJEPHOI IOPHUIWYHOI JTOKTPHUHH,
3aBJIaHHS SIKO1 — MEPEOCMUCIIUTU MOHATTA J0Ka3y K TaKOro, NEPEOLiHUTH KpUTepii
JOCTOBIPHOCTI, MEPErNIIHYTH MEXl MpOLEeCcyalbHOi ICTUHU, BU3HATH Baromy poJib
uudpoBoi 1HGopmalii Ta BIUIMBOBI MOKJIMBOCTI KOHTEKCTHOI I1HTEpHpETallii.
CeMiOTUYHUHN TIAX1A Ma€ CTAaTH OJHIECI0 13 HMEHTPAIbHUX METOJIOJOTIA y Cy4dacHId
IOPUIMYHINA JOKTPUHI, OPIEHTOBaHIA Ha MPAKTUKY MPaBOBIIHOCHH, aJKE BIH A€
3MOry T00a4YuTH, IO Cy4acHe JOKa3yBaHHS — II€ HE JIUIIE BCTAHOBJICHHS (DaKTiB, a i
CKJIQJIHUH TIPOIIEeC OMPAIFOBaHHS 3HAKIB, CUMBOJIIB Ta 1HPOPMAIIIMHIX KOHCTPYKITIH B
yMOBax 1H(POPMALIIIHUX BiiH 1 TEXHOJOTTYHUX TPaHCPOPMALIiK CyCHIIbCTBA.

CnMcoKk BUKOPUCTAHMX JKepeJ:

1. 3akon Coccropa; Coccrop DepauHana 1e / y KH.: EHIUKIONEIMYHUMN
cinoBHUK KinacuuHux MoB / JI. JI. 3Bonckka, H. B. Koponroga, O. B. Jlazep-IlanbkiB Ta
iH.; 3a pen. JI. JI. 3BoHchkoi; 2-re Bua. Bumnp. 1 gomnoB. KuiB: BIIL] «KuiBchkmit

yHiBepcute, 2017. C. 199; 485.

231



2. Exko VY. Ponb unrtaua. JlocmipkeHHs 3 CEMIOTUKH TEKCTIB / Tiep. 3 aHrJI. M.
INpnsk. JIeBiB: Jlitoruc, 2004. 384 c.
3. [Tipc, Yapnz Cangepc / y kH.: imocochkuii CHITMKIONETUYHUN CIOBHUK

/ B. 1. llunkapyk (roi. penkod.) ta iH. Kui: A6puc, 2002. C. 480.

232



Bbaxmar 1. B.,

CTapIluii BUKIaaayd Kadeapu
KPUMIHAJTBHO-TIPABOBUX JUCITUTIIIH
HABYaJIbHO-HAYKOBOT'O IHCTUTYTY IpaBa
Ta MIPaABOOXOPOHHOT isUTBHOCTI
(VIvsiscorutl deporcasnuil ynieepcumem

SHYMPIUHIX CNPag)

PO3YMHE NPUCTOCYBAHHSA AJI5 OCIB 3 IHBAJIIIHICTIO ¥
KPUMIHAJIBHOMY IMPOBA/I’KEHHI

[ToBHOMacmITabHa BiiiHA P MPOTH Y KpaiHU IPHU3BEJIA 10 CYTTEBOTO 301IbIICHHS
KUTBKOCTI OCI0 3 IHBaJIIAHICTIO: IIeH IOKAa3HWUK 3pic 13 2,8 MJIH HamepeaoJiHi
BropraeHHs y 2022 pori 10 3,4 MutH ctanoM Ha KiHenb 2025 poky [1]. Biamosigao mo
nonoxeHb crarri 3 Koncturyuii VYkpainu - JroauHa, i SKUTTS 1 30pOB'S,
HEJOTOPKAHHICTh Ta Oe3leKa BU3HAIOTbCA B YKpaiHl HaAMBUIIOKI COLIAIbHOIO
uiHHICTIO. [IpaBa i cBOOOAM IIOIMHHU Ta iX rapaHTIli BU3HAYAIOTh 3MICT 1 CIPSIMOBaHICTh
TISUTBHOCTI JepikaBu. JlepikaBa BiAIOBIga€ repes JIIOAUHOIO 3a CBOIO MisIbHICTD [2].
3abe3neueHHs] pIBHOTO Ta OE3MEpPEelIKOHOr0 JAOCTYIY 0 MPaBOCYIIs JJisi OCi0 3
1HBAJIITHICTIO TAIbMY€ETHCA CYKYITHICTIO MEPENIKO/, K1 (PAKTUYHO YHEMOKIIUBIIIOIOTh
iXHIO pIBHONpaBHY  ydyacTh Yy TpoBa/pkeHHI. Ha mnpaktumi mi oOMeXeHHs
MPOSIBJISIIOTECA Y BUIUIAAL  (PI3UYHOI HENOCTYMHOCTI CEpPEAOBMINA, MPaBOBUX 1
MpolleCyaIbHUX MPOTATNH, KOMYHIKAIIMHUX Ta ICUXOJOTIYHUX Oap'epiB.

PiBHuit goctym g0 mpaBocydas € 0a30BUM IIPUHIMIIOM, 3aKPIIJICHUM
MDKHapOJHUMH CTaHAapTaMH, 30kpeMa y cTtarTi 6 KoHBeHUii mpo 3axucT mpas
JIFO/INHM i 0CHOBOIIOJIO’KHMX CBO0O/] rapaHTOBaHO KOKHOMY IIPaBO Ha CIpaBeIMBUI
1 myOJIYHUN pO3MJISA CHPaBH YNPOAOBK PO3YMHOTO CTPOKY HE3QJICKHUM 1
0e3ctoponHiM cyaoM [3].

3rizgno 3 KonBeHiriero npo npasa ocid 3 iHBamiaHICTIO (nai - KonBeHiist) (sika
Oyina patudikoBana Ykpainow 16 rpyans 2009 poky Ta Habpana YUHHOCTI 6 Oepe3Hs

2010 poky), nep)kaBU-ydacHHUIl y CBOIM MpaBOBiil Ta IHCTUTYLIWHIA ISJIBHOCTI
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KEepYIOTbCA CHUCTEMOI0 0a30BUX MPUHIIMIIB, a caMe€ I[oBara J0 OCOOMCTOCTI,
HEJMCKPUMIHALIIS Ta PIBHICTh, 1HKJIIO3UBHICTD, JTOCTYITHICTh, TOJEPAHTHICTh, 3aXHCT
niteil. KoHBeHIisT TakoX BHUMarae 3a0e3meunTd ocobam 3 1HBAIIIHICTIO JOCTYTI,
HapiBHI 3 IHIIMMH, 10 1HGoOpMallii Ta 3B’SI3Ky, A0 OO0 €KTIB 1 MOCIYT, a TaKOX
HaJISKHOTO OOJAITyBaHHS, 00 3a0e3MmeynuT 0co0aM 3 THBATIAHICTIO MOXKJIUBICTh
JOCTYITY JIO CYJly Ta y4acTi Y CyJIOBHX ITPOBA/HKCHHSIX HapiBHI 3 iHIIUM [4].

Po3yMHe mpucTtocyBaHHS - 1€ OJUH 13 KJIIOYOBUX 1HCTPYMEHTIB JIOCSTHEHHS
(bakTUYHOI PIBHOCTI I JIIOJIEH, K1 Yepe3 CBOi 1HAMBIIyalIbHI O3HAKH CTHUKAIOTHCA 3
Oap'epamMu B CyCIIJIbCTBI.

VY crarti 2 KoHBeH1ii 3a3Ha4€HO, 1110 pO3yMHE MPUCTOCYBAHHS - 116 BHECEHHS,
KOJIM 1I€ TOTPIOHO B KOHKPETHOMY BHUIIAJKY, HEOOXITHUX 1 MIAXO0KHUX MOIU(DIKAIIH 1
KOPEKTHB, 1110 HE CTAaHOBJIATH HEMPOINOPLINHOTO YM HEBUIPABIAHOTO TATraps, AJis
1iIen 3ade3nedyeHHs peanmizanli abo 3aiiicHEHHS 0co0aMM 3 1HBAIIAHICTIO HAPIBHI 3
IHIIIMMH BCIX TIpaB JIOAWHHA i OCHOBOIOJIOXKHUX ¢B00O/ [4].

be3nocepenHb0 B HAI[lOHAJBHOMY  3aKOHOJABCTBI ~ TEPMIH  «PO3yMHE
MPUCTOCYBaHH Brepie 3'aBUBcs y rpyaHi 2011 poky BHacaiAoK BHECEHHS 3MiH 10
3akony Ykpainu «IIpo OCHOBHM coOIllaIbHOI 3axHUIIEHOCTI 0ci0 3 1HBaJIIHICTIO B
Yxpaini» [5]. [Ipu oMy 3aKoHOJABEIb 3aCTOCYBAB METOJ MPSIMOI IMITIEMEHTAIIIT,
3MIMCHUBIIM  JOCTIBHY pEUENUIl0 KOHBEHIIMHOI jAediHilli y Hal[lOHAJbHE
3akoHO/IaBCcTBO. B rpynui 2025 poky 6yna npuitasita [locranosa Kabinety MinicTpis
Vkpainun «IIpo 3aTBepIKE€HHS NPHUHLMIIB, KPHUTEPIiB 1 MEX PO3YMHOIO
MPUCTOCYBAHHS Ta YHIBEPCAJIBLHOTO JIM3ailHY», B AKIH 4YITKO BU3HAYEHO MPHUHIIUIIH,
KpUTEpii Ta MEXK1 pO3yMHOTO IPUCTOCYBAHHS JIJIsi OC10 3 IHBAJIIIHICTIO Y BCiX cdepax
CYCIUJILHOTO KUTTH [6].

VY KpuminansHOMy mporiecyaibHoMy Kojaekci Ykpainu (gam - KIIK Vkpainn)
HEMa€ BU3HAYCHHS TIOHATTS «PO3YMHOTO TPUCTOCYBaHHS», aje 3aKOHOJaBIEM
3aKJ1a/IeHO HU3KY FapaHTiii, iK1 3a CBOEIO CYTTIO € (popMaMu MpoIeCy ATbHO-IIPABOBOTO

Ta KOMYHIKAI[IIfHOTO MPUCTOCYBaHHS:
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-yn. 3 4. 2 cr. 52 KIIK Ykpainu nependaueHo 000B’I3KOBY y4acTh 3aXHUCHUKA Y
KpUMiHAJILHOMY IMPOBAKEHHI 11010 0C10, sIK1 BHACIIIOK MCUXIYHUX YU (DI3UYHUX BaJ]
("iMi, TITyX1, CHTIMI TOIO) HE 3/IaTHI MIOBHOIO MIPOIO peari3yBaTH CBOI MpaBa;

- 4. 1 ct1. 44 KIIK Ykpainu nependoaydae 3aiydeHHs] 3aKOHHOTO MPECTaBHUKA JI0
y4acTi B MPOLECYaTbHUX iSX, SKIIO MiJ03PIOBAHUM YH OOBHHYBAu€HUM € 0c00a,
BU3HAHA Yy BCTAHOBJICHOMY 3aKOHOM TIOPSAKY HEIIE3AATHOIO YH OOMEXEHO
J1€31aTHOIO;

- B 4. 1 cr. 68 KIIK VYkpainu npsiMo mependadeHo, 1o y paszi HeoOXiTHOCTI
nepekiaay MOSCHEHb, IIOKa3aHb a0 JOKYMEHTIB CTOPOHH KpPUMIHAJIBHOTO
MPOBA/PKEHHS CIIAYMNA CyIJIs YM Cy[ 3allydaroTh BIAMOBIIHOrO Mepekiagadya ado
CypIomnepeKIaiaya;

- . 1 4.l cr. 336 KIIK VYkpainu Hamae MOXKIMBICTh MPOBEJEHHS CYIOBHUX
3aciflaHb y peXuMi Bi€OKOH(pEpEHIlil, y pa3l HEMOKJIMBOCTI 0€3M0CEPEAHBOI YyUacTl
yYacHUKa KPUMIHAJILHOTO TPOBA/DKEHHS B CYJOBOMY TPOBA/HKCHHI 3a CTaHOM
3710pOB’st 200 3 IHIIUX MOBAKHUX MPUIHH [7].

Y  KpuUMIHATLHOMY TIPOBQDKEHHI 3aXOAW PO3YMHOTO  IPHUCTOCYBAaHHS
BU3HAIOTHCS TAKMMHU JIUIIIE 32 YMOBH, 110 BOHH B1JINOBIIal0Th HU3II KPUTEPIiB, a CaMe:
1) rapaHTytOTh OBHOLIIHHY Ta PIBHOIIPABHY y4acTh OCOOM 3 IHBAIIIHICTIO Y CIITYHX
(po3IIyKOBUX) Ta MPOLECYyabHUX [1sX; 2) € CyBOPO IHJMBIAyandi30BaHUMH, TOOTO
BPaxOBYIOTh XapaKTep HO30JI0TIi Ta peasibHI (PYHKIIOHATBHI MOXKJIMBOCTI Y4aCHUKA
MPOBAKEHHS; 3) € 00'€KTUBHO HEOOXITHUMHU JIJIsl peatizallii mpolecyalbHuX MpaB y
MeXKax KOHKPETHOI MpaBOBOi cHTyallii; 4) COpPUSIOTh MAaKCUMAaJIbHIN MPOIECyalIbHIM
aBTOHOMIi 0COOM, TO3BOJISTFOYH i1 BIJICTOIOBATH CBO1 3aKOHH1 1IHTEPECH 3 MIHIMAJIbHUM
3aJIy4YEHHSAM CTOPOHHBOI JONIOMOTH [6].

3axoau pO3yMHOTO MPUCTOCYBAHHS CIIJ BIAMEKOBYBATH Bl YHIBEPCAIBHOTO
IU3aiiHy, M1 SKUM PO3yMIIOTh IU3aiiH MPEeAMETIB, CEPEeIOBHUILA, TPOrpam Ta MOCIHYT,
MOKJIUKAHUKA 3pOOMTH iX MaKCHMaJIbHO MOMJIMBOK MIPOO TPUIATHAMH IS
BUKOPWCTAHHS JJIS BCIX JT0JIeH 0e3 HeoOX1JHOCTI aIanTarlii 9 CreniaibHOTO TU3aiHy
Ta HE BUKJIIOYAE JOTOMIXKHHUX MPUCTPOIB AJII KOHKPETHUX TPyl OC10 3 1HBAIIAHICTIO,

ne e HeoOximHo [4]. Po3yMHe mMpUCTOCYBaHHS € IHAMBIAyaJbHHM PIIICHHSIM, SKE
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MOKHA TIOPIBHATU 3 «IOUIMTUM Ha 1HAUBIIyaJIbHE 3aMOBJICHHS KOCTIOMOMY, SIKUN
noTpiObeH «TYT 1 3apa3». BimMoBa B HaJlaHHI PO3YMHOTO MPUCTOCYBaHHS € (HOPMOIO
nuckpuminamii [8, c.19]. HamaHHs po3yMHOrO MPHCTOCYBaHHS - 1€ NPaBOBUIi
000B'sI30K, a HE aKT J0OpOi BOJI.

3abe3nedueHds] PO3yMHOTO MPUCTOCYBAHHS HE € aOCOMIOTHUM 1 OOMEXKY€EThCS
KpPUTEpPieM HENpPOTIOPIifHOr0 UM HAJAMipHOTO TATaps. IOTO HAsBHICTBH OIIHIOETHCS
1HIMBIAYaJIbHO Ha OCHOBI: 1) 00CsATy HEOOX1HUX peCcypcCiB; 2) peanbHOI (hiHaHCOBOT
CIPOMO>KHOCTI yCTaHOBM MOKPUTH LI BUTpaTu; 3) pU3HKY JecTalimizaiii podoTu
opraHy Ta MOpYIICHHS mpaB TpeTix ocid [6]. Ilix gac BHOOpPY 3axo0ay pO3yMHOIO
MIPUCTOCYBAaHHS Cy0’€KT BIIPOBAKCHHSI Ma€ PO3MIISAATH aJIbTEPHATHUBHI PIIICHHS,
COpsIMOBaHI Ha JOCSITHEHHS METH, 1 HaJaBaTh IepeBary BapiaHTy HaHOUIbII
ONTUMAJIBHOMY JIJI1 HOTO Ta 0COOU 3 1HBAJIITHICTIO.

OO0O0B’ 130K 3M11MCHIOBATH 3aXOJH PO3YMHOTO MPUCTOCYBAHHS B KPUMIHAJIBHOMY
MIPOBAPKCHHI BUHUKAE HA €Talll MEepIIOr0 KOHTAKTy OCOOM 3 OpraHaMH JOCYJ0BOTO
po3ciigyBaHHs. IrHOpyBaHHS IIbOTO OOOB'SI3KY  YINOBHOBRXXEHUMH  0COOAMHU
KBaTI(IKY€ThCA K NpsiMa TUCKPUMIHALIS.

3axoAM  pPO3yMHOTO TMPHUCTOCYBaHHA B  KPUMIHAJIBHOMY  IPOBAJKEHHI
MPONIOHYEMO KJ1acU(IKyBaTH 3a TPhOMa OCHOBHUMHU KaTErOPISIMU:

1. apximexmypni npucmocysanns, siki 3a0€3Meuyl0Th 0C00aM 3 1HBAJIIIHICTIO
dbakTnyHui GIBUYHUN JTOCTYyN 70 O0'€KTIB 1H(PPACTPYKTYpHU OpraHiB JOCYJIOBOTO
PO3CIiTyBaHHs, MPOKYpaTypu Ta CyAy: a) OOJaIITyBaHHS IHKIIO3UBHHUX IMAPKOBOK,
MaHIyCiB, TOHIKEHUX OOpAIOPIB Ta JOCTYIMHUX 3aC00IB BUKIMKY IMEpCOHANY; O)
BCTAHOBJICHHSI 3BYKOBHUX OPIEHTHUPIB, TAKTUIBHO-KOHTPACTHUX CMYT i OCi0 3
MOPYIICHHSIMHU 30pYy Ta 3a0€3IeUeHHs HAJIGKHOTO PIBHS OCBITJICHHS, B) PO3MIIICHHS
KJIIOUOBUX KaOiHeTIB (KaHIeNsApid, 3ajiB 3acijiaHb) Ha MepIIoMy IMOBEpCl Ta
o0JialHaHHS CIeliali30BaHUX CaHITApHUX KIMHAT;

2. iHhopmayitiHi ma KOMYHIKAYIUHI NPUCMOCY8aHHs, TOJIOBHOIO METOI SIKHX €
rapanTyBaHHS 0CO0l 3 I1HBAIITHICTIO MOXJIHBOCTI O€3MEepeniKogHO OTPUMYBATH
MpaBoBy 1H(OpPMAIIiI0, PO3YMITH CYTh IMPOLECYANbHUX I Ta €PEKTUBHO JTOHOCUTU

CBOIO TTO3HUIIIO TiJ] 9ac y4acTi y CIiauux (PO3IIyKOBUX) JiSX YU CYyJOBHX 3aCi/IaHb: a)
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ny6mroBaHHs Hapiramii mpudrToMm bpaitns, BUKopUCTaHHS 30UTBIIEHOTO JAPYKY IJIS
JIOKYMEHTIB Ta ajantaiis odimiiiHux BeOcalTiB (aymiopopmarn), 6) 0OOB'A3KOBE
3allydeHHs CypAOIepeKIanaviB i3 Bifgeodikcaimiero IiXHROI poOOOTH, a TaKOXK
3alPOBAKCHHST 1HCTUTYTY «IIOMIYHMKA OCOOM 3 IHBAJIIAHICTIOM MJiA (PI3UYHOTO
CyNpoOBOAY Ta JOMOMOTH 3 JOKYMEHTaMH; B) PO3'SCHEHHS CKJIAIHOI IOPUIUIHOI
TEPMIHOJIOTIT JOCTYTHOIO MOBOIO;

3. npasosi ma npoyecyarbHi NPUCMOCYB8AHHA TIONATAIOTH Y THYYKIM
IHAMBIAyaTi3aii CTaHJAPTHOTO TMOPSIKY MPOBEACHHS CHIAYUX (PO3LIYKOBHX) Ta
npolecyalbHUX [, a TaKOX y HaJaHHI JTOJAATKOBUX IOPUAMYHUX TapaHTIA 3aiis
MO/I0JIaHHST MPOIECYaIbHOI HEPIBHOCTI: a) MOXJIMBICTH TPOBEJIEHHS 3acCiJlaHb 3a
MICLIEM TPOXKMBAaHHSI oOcoOM a0 opraHizamis BHUI3HHX CIyXaHb Yy JOCTYIHUX
MPUMIIICHHSAX Ta BUKOPHUCTAHHS BiJIEOKOH(EpeHI3B'sA3Ky; 0) 00OB'sI3KOBa ydacTb
MPOKypopa JUisl 3aXUCTy MpaB 0cCiO 3 1HBANIJHICTIO Ta TapaHTyBaHHS MEXaHI3MIB
0€30IJIaTHOT MPABHUYOT JIOMIOMOTH; B) 3BUILHEHHS OCI0 3 1HBaJIJHICTIO BiJl CILJIaTH
CyJ0BOr0 300py (IIpy OTpUMaHHI TAKUMU 0COOAMHU MIHIMAJIbHUX JOXO/IIB).

HlepkaBa Hece Oe3yMOBHUM TpaBOBUM  OOOB'S30K IIOJI0  CTBOPEHHS
IHKJTFO3UBHOT'O  TIPaBOCYJAS JUIS OCI0 3 1HBAIJHICTIO NUISIXOM IHTErparii
apXITEKTYpPHUX, 1H(HOPMALIITHO-KOMYHIKAI[IMHUX Ta MPOLIECYabHUX (DOPM PO3YMHOIO
MPUCTOCYBAaHHS. BIJICYyTHICTP TakuX I1HAMBIAYAJbHHUX TapaHTii y Mexax
KPUMIHAJIBHOTO MPOBAHKEHHS KBATI(PIKYETHCS K aKT MPSMOi JUCKPUMIHAIIII, 110 Je-
(haxTo nmo306aBisge 0co0y MOXKIMBOCTI peaizyBaTH CBOi IpaBa Ha PIBHUX 3acajiax.
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Byabuun M. B.,

acripaHT kadeIpy KpUMIHAIBLHOTO MPOIECy Ta KPUMIHATICTUKH
dakynbrery Ne 1 (3 miAroToBKH (paxiBIiB AJISl OPTaHIB JOCYIOBOTO
posciiayBanHs HamonanbpHoi nodinii Ykpainm)

(VIvsiscorutl deporcasnuil ynieepcumem

BHYMPIWHIX CNPAs)

TUITOBI NIJICTABU 3ACTOCYBAHHS 3AITIOBI’)KHUX 3AXO/IIB B
YMOBAX BOEHHOT'O CTAHY

B KIIK Ykpainu chopmoBanuii opaunapuuit (crarri 176 —206-1, 370 — 372, 374,
377, 392 — 412, 422 — 423 KIIK Vkpaiau) Ta eKCTpaopAWHApHUU TOPSIOK
3aCTOCyBaHHA 3amoOiKHUX 3axofiB (crarti 615, 616 KIIK VYkpainum). OcrtanHiii
MICTUTh OCOOJIMBI, BUKIIOYHO JJI1 YMOB BOEHHOT'O CTaHy MOPSIIKU OJEP>KaHHS JOKa31B
MIPOBEICHHIM OKPEMHX CIIIUuX (pO3IIyKOBHMX) i, 3aTpUMaHHS MiJ03PIOBAHHUX,
BPYUYEHHsI MOBIIOMJICHHS PO MiJ103pY, OpraHi3allii Ta po3risay KJIOMOTaHb CI1I40TO,
MPOKypopa 11010 OOpaHHsS 3amo0KHOIO 3axXO0Jy 3aTpUMaHMM oOco0aM, a TaKOXK
JI0JIaTKOBI MiICTaBH JJIsl TPOJIOBKEHHS, 3MIHHM Ta CKaCyBaHHS 3all001KHUX 3aXO0/I1B.

[lepma THmoBa cuTyallis JOKa3yBaHHsS IMiJICTaB 3aCTOCYBaHHS 3armo0iKHOTO
3axoAy, OB’ si3aHa 13 3aTPUMaHHAM OCOOM 3a MIJ03POI0 Y BUMHEHHI KPUMIHAJIBHOIO
MIPaBOMOPYIICHHS B PE3YJIbTaTl 3/IIHCHEHHS HEBIIKIAIHUX CIITIUX (PO3IIYKOBUX) T
IHIIMX TPOIECYaNbHUX Mid. B yMOBaX BOEHHOTO CTaHy, KOJIH B OpJJUHAPHOMY MOPSIIKY
y cTpok, BctanoBneHu# cr. 278 KIIK Ykpainu, Bpy4uT OBIJOMIICHHS PO MM1J103PY
HE TIPEJICTABIIAETHCS 32 MOMKIIMBE BIH MOKE OYTH TIPOJOBKEHUH 3 IBAILISITH YOTHPHOX
10 copoka BocbMH TojiuH (4. 7 cT. 615 KIIK Ykpainn). Lli ctpoku cyTTeEBO 0OMEXKYIOTh
CTOPOHY OOBHHYBAYE€HHS B MOXKJIMBOCTSX HE TIUIBKHU 100 30MpaHHsS JT0Ka3iB, SKi €
JOCTATHIMHM JJIsl KOHCTATAIii y MOBIIOMJIEHH] ITPO M1/103py B3aEMO3B’ 13Ky AisTHb 0COOU
3 TMOJIEI0 KPUMIHAJIBHOTO TMPABOMOPYUIEHHS Ta CYCHUIBHO HEOe3MeYHUMU
HACJIKaMH, a 1 HasSBHOCT1 PU3UKIB BUMHEHHS 3aTPUMAHOI0 «3a TapsSTIUMU CIT1aMuD)
oco0Ooto i, nepeadadenux 4. 1 ct. 177 KIIK Ykpainu. Anani3 noioxens 4. 2 cT. 177

KIIK Vxkpainu ta ct. 178 KIIK Ykpainu mae miactaBu i BUAUICHHS TPHOX TPYII
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MiJCTaB JJIg 3aCTOCYBaHHs 3almo0DKHOIO 3axony: 1) HasgBHICTH OOIPYHTOBAHOI
17103pH; 2) HAasIBHICTh PU3HUKIB, SK1 JAIOTh JOCTATHI MICTaBU CIIAYOMY CY/I1, CYAY
BBa)XAaTH, IO IiIO3PIOBaHUI, OOBHHYBaueHWH, 3aCy/DKCHHA MOXKE 3IIHCHUTH ii,
nepeaoavYeHi YaCTUHOIO MEPIIO0 1€l cTaTTi; 3) 1HII 0OCTAaBUHM, SKI BIUIMBAIOTh HA
oOpaHHSI BHIy 3aroO1KHOTO 3axoy. BiamoBigHO 30MpaHHS Ta OIlIHKA OJEpP KaHHMX
JI0Ka31B MO0 TMEPIIOi TPYNH MiJACTaB 3AIHCHIOETHCS 3a CTAaHIAPTOM «OOIPYyHTOBaHA
mi03pa», a MOoA0 APYroi Ta TPEThOi — «JIOCTaTHS MIJACTaBa», IO MiATBEPIKY€EThCS
pe3yibTaTaMu BUBUYEHHS 234 yxBan ciiauux cyaAiB cyniB JloHenpkoi, XapKiBChKOI,
XepcoHChbKO1, 3amopi3bkoi oOmacTedt 1moa0 oOpaHHA 3amoODKHUX — 3aXO/IiB,
MOCTaHOBJICHUX TPoTArom 2022 — 2026 pokis.

VY3aranpHEeHHS BUBUCHHX HAMHU YXBaJl CITUYUX CYIJIIB JTO3BOJISIE KOHCTATyBaTH,
[0 Y BUMaJKaX oOpaHHS 3amoODKHOTO 3aX0Ay 0c001, 3aTpuMaHiid 3a MIJ03POI0 Y
BUMHEHHI 3JI0YMHY, TUTIOBUM € BU3HAUEHHS CYJIOM HAsIBHOCTI PU3HKIB, IEpe10ayeHuX
nyHKTamMu 1 (mepexoByBaTHCS Bijl OPTaHiB IOCYJAOBOTO PO3CIilyBaHHsS Ta/abo cyay),
3 (HEe3aKOHHO BIUIMBaTH Ha TOTEPIIOr0, CBiJIKa, I1HIIOTO IiJI03PIOBAHOIO,
00OBHHYBA4Y€HOI'0, EKCIIEPTa, CIELIATICTa Y [IbOMY XK KPUMIHAJIIbHOMY MPOBA>KECHHI),
5 (BUMHUTU IHIIIE KPUMIHAJIbHE MPABOMOPYIICHHS YU MPOJOBXHUTH KPUMIHAJIbHE
MPaBOIOPYIICHHS, Y SKOMY IiJI03pIOEThCA, 00BUHYBauyeTbes) 4. 1 ct. 177 KIIK
VYkpainu. Lle noB’si3aHe 3 THUM, 110 HASIBHICTh TAKUX PU3UKIB MOKe OyTH BCTAaHOBJIECHA
MiJ] 4ac MPOBEICHHS IMOYATKOBUX CHIAYMUX (PO3UIYKOBUX), THIIMX il MOUTYKOBO-
MI3HABAIBHOTO XapakTepy, SAKI 3IIMCHIOITHCS [0 PO3TIALY CIIAYUM  CYJIICHO
KJIOMOTAHHSI MO0 OOpaHHS 3amoO0DKHOTO 3aX01y — JOMUTH MOTEPIIJIOTO, CBIKIB,
M103PIOBAHOT0, OCOOMCTHI OOIIYyK 3aTpUMaHOi OCOOHM, OOIIYK >KUTJIAa YU 1HIIOTO
BOJIOJIIHHA 0COOU, oiep>KaHHs 1H(hOopMaIlii 3a 3aIuTaMu PO NPUTATHEHHS 3aTPUMaHOL
oco0u 70 KpUMIHAIBHOI, AaJMIHICTPATUBHOI BIAMOBIAAIBHOCTI. ¥Y3arajabHEHHS
MpoaHaIi30BaHUX HAMU yXBaJ CJIIUYUX CYAJ1B JO3BOJISIE€ BUAUIMTH TUIIOBI apIryMEHTH
CTOPOHU OOBUHYBAYECHHS 11010 HASIBHOCTI PU3HKIB:

-3a1. 1 ct. 177 KIIK Ykpainu — BUXOASYH 3 HASIBHOCTI OOTPYHTOBAHOI MiI03pU
Yy BYMHEHHI TSDKKOTO/OCOOJMBO TSDKKOTO 3JIOYMHY, Y 3B’SI3KY 13 UMM, PO3YMIIOYH

TSDKKICTh IOHECEHHS TIOKapaHHs y pa3i BU3HAHHS IM1103pI0OBAaHOTO BUHHUM Yy BUNHEHHI
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IHKPMMIHOBAHOTO 3JI0YMHY, 32 BICYTHOCTI MIIIHUX COIlaJbHUX 3B’SI3KIB — OCTAHHIN
MOKE TEPEXOBYBATUCH BiJl OpraHy JOCYAOBOTO PO3CIiAYyBaHHS Ta CyIy 3 METOIO
YHUKHECHHS TIOKapaHHSI;

-3a 1. 3 cr. 177 KIIK YkpaiHu — OCKUIbKM MiI03pIOBaHUM, repedyBaloyn Ha
CBOOOII, YCBITOMIIIOIOYH, IO JOBEJACHHS WOTO BWHH OyJe BimOyBaTHCS I 4ac
JIOCYZIOBOTO PO3CIIIyBaHHS 3IIACHEHHSM JOMWTIB MOTEPIIOTO, CBIIKIB, HOTO
CIIBYYaCHUKIB, JJIs MEPEUIKOKaHHS OJIEp)KaHHIO BiJ HUX JOCTOBIPHUX MOKa3aHb,
MOKE 3MIMCHUTH BIUIMB HAa HUX BYMHEHHSM HACWJIBHHMIIBKUAX I YM TIOTPO3 iX
3aCTOCYBaHHS;

-3a1. 5 cT. 177 KIIK Ykpainu — B pi3HuX KOMOIHaIIIsIX OOCTaBUH: T1JJ03PIOBAHUIA
HE Ma€ MOCTIHHOTO JHKepena JTI0X0y, BIICYTHICTh COLIIAIBHUX 3B’ A3KIB, SIKI MOXKYTb
3a0€3MeUYUTH KHUTTEBI MOTPEOU 0COOH, HAIBHICTH CYJMMOCTEH, MOKIIUBICTD JOCTYITY
IT1JI03PIOBAHOI0 JI0 3HAPsA/Ib BUMHEHHSI KPUMIHAJIBLHOTO MPABOMOPYIIEHHS, sIke OyJo0
HUM BUMHEHE, 32 YMOBHU 3JWIICHHS HOro Ha CBOOOJI — IO MOXE BHUCTYIUTH
CIIOHYKOIO BUMHUTH HOBE KPUMiHAJIbHE MPABOMOPYIIIEHHS a00 IPOJOBKUTH BUNHEHHS
aHAJIOTYHUX IHKPUMIHOBAaHOMY HOMY.

Cnin 3a3Ha4YUTH, 10 B YKCII y3araJlbHEHUX HaMM YXBajl CILTYUX CYJIIB 100
oOpaHHS 3alOODKHUX 3aXOJIB 3yCTPIYAIOThCS, X0U 1 B HE3HAUHiN KinmbkocTi — 16%
yXBajd, y SKHX CYJIOM KOHCTaTye€TbCcid TMpu OOpaHHI 3amoOLKHOrO 3aX0fy
Mi703pIOBaHuM, 3aTpuManuM B mopsanaky ctT. 208 KIIK Ykpainu, HasiBHICTh PU3HKIB,
nepeabavenux y nyHkrax 1 — 5 4. 1 ct. 177 KIIK Vkpainu. s okpemux Kateropii
KPUMIHAJIbHUX TPOBA/KEHb, Y SKUX 3aTpuMaHHsa ocoOu B mopsanky cratti 208 KIIK
VYkpainu BiIOYBa€ThCsl B Pe3yJIbTaTi JOKYMEHTYBAHHS ii MPOTUIIPABHOI JiSTTBHOCTI,
HanpuKiaa, KpUMIHAJIBHI MPOBaJKEHHs 3a ctartamu 263, 368, 309 KK VYkpainu,
HAsBHICTh TaKUX PHU3UKIB MOXE€ OyTH OOIpyHTOBaHa MarepiajaMu KpUMIHAJIBHOTO
npoBakeHHs. OJIHaK, 3yCTPIYalOThCsl BUMIAJKU, KOJU 0CO0Y 3aTpUMalIH 32 M1J03POI0
y BYMHEHHI KPUMIHAJIBHOTO TPABOMOPYIIEHHS B  PE3yJabTaTi  31ACHEHHS
HEBIIKJIAIHUX CIITYNX (PO3IIYKOBUX) Ta IHIMUX MPOIECyadbHUX i, HANPUKIA],
Micisl BAMHEHHS HEO 3JI04MHY, nependayeroro crartsamu 121, 296 KK Ykpainu, a B

yXBaJll PO OOpaHHS 3amo01KHOIO 3axX0Jly 3a3HAY€HO HAasBHICTb BCHOTO CIIEKTPY
241



pu3ukiB, nepeadavenux 4. 1 ct. 177 KIIK Ykpainu, apryMeHTH 110,10 HAABHOCTI SIKUX
HE MaIOTh B3a€MO3B 3Ky 3 MaTepiaiaMu KpUMIHAIBHOTO MPOBAKEHHS.

Jlpyra THIIOBa cCUTYaIlis, KOJH MOBIAOMIICHHs 0CO01 PO MiA03pY 3IHCHIOETHCS B
pe3yibTaTi TPUBAJIOrO IMpollecy 30upaHHS JOKa3iB 1i MNPOBUHM Yy BUYMHEHHI
KPUMIHAJIBHOTO TPABOIMOPYIIECHHS dYepe3 Te, M0 Ha IMO0YaTKy JOCYJA0BOTO
po3ciigyBaHHs abo He Oynu BIAOMOCTI MpO 0co0y, sKa BUMHWIA KpPUMIHAIbHE
IIPaBOIOPYILIECHH, a00 X04a BIJIOMOCTI PO 0c00Yy, ska MOTJIa BAMHUTH KPUMIHAJIbHE
MIPaBOTIOPYIICHHS, OyJld y CTOpPOHHW OOBHHYBAau€HHS, OJHAK HE OyJIO ITOCTaTHIX
miJcTaB JUIg 3aTpuMaHHs Takoi ocoOu Ha mincraBi cT. 208 KIIK VYkpainu. s
3a0€3Me4YeHHs] BCTAHOBJICHHS CYJIOM OOTPYHTOBAHOCTI IMiI03pY Ta HasIBHOCTI PU3UKIB
Ta 1HIIUX OOCTaBMH, 110 OOYMOBIIOIOTH IHIIIIOBaHHS Ta OOpAaHHS MEBHOTO BUIY
3amo01KHOTO 3aX0Ay, B CTOPOHM OOBHMHYBA4Ye€HHS € 3HAYHO OUIbIIE Yacy Ta
MOKJIMBOCTEW B 3aCTOCYBaHHI JUISl IIbOTO PI3HOMAHITHUX CIIIYUX (PO3LIYKOBUX) Ta
IHIIMX TpolecyalbHuX 1. B pe3ynpTaTi K KUIBKICHI, Tak 1 SKICHI HapameTpu
JTI0OKa30BO1 0a3u 30UIBIIVIOTHCSA. Y BHUBYCHHX yXBalaxX CIIIUUX CYIIIB /IO JKEpes
(baKTUYHHX JaHUX, HABEACHUX JUJIS MEPIIOi CUTYyalli B 3aJ€KHOCTI Bl 0COOIMBOCTEN
JI0Ka3yBaHHs OOCTaBHH TMOJIi MEBHOTO BUJY KPUMIHAJIBHOTO IMPABOIMOPYIICHHS Ta
MIPUYETHOCTI 0COOM 10 HeT MOXKYTh TIOAaBATUCS MMPOTOKOJIN OJHOYACHUX JOTHTIB JTBOX
Yy OUIbLIE paHille JTONUTAHUX OCI0, CIITYOr0 €KCIEPUMEHTY, HErJacHUX CIITUuX
(po31IyKOBUX) M1, BUCHOBKH CYJIOBHX €KCIEPTH3, TOIIO. BiamoBimHo mija dac
JOCYJOBOTO PO3CIIIyBaHHS Yy TakKid CHUTyalil MOXYTb OyTH OJE€p>KaHl AaHi, fKi
CBIIYaTh TPO CHpoOM TiT03pIOBAHOI OCOOM YW YCIIIIHO 3IIHCHEHI HEr i,
CIpsIMOBaHI Ha 3HUINEHHSA, MPUXOBYBAaHHS a00 CHOTBOPEHHS MEBHUX pede uu
JIOKYMEHTIB, $IKIi MAarOTh ICTOTHE 3HAUYE€HHS JUIi BCTAaHOBJIEHHS OOCTaBUH
KpuMiHaJIbHOTO TpaBonopymieHHs (m. 2 4. 1 ct. 177 KIIK Vkpainu). Takox MOXKYTb
OyTH ojepkaHl JaHi, SKl JalTh JOCTAaTHI MiJCTaBU BBaXaTH, IO 0coba Mae
MO>KJIUBICTh EPEIIKOKATH KPUMIHAIbBHOMY MPOBAJKEHHIO 1HIIUM YUHOM (11. 4 4. 1
ct. 177 KIIK Ykpaian) — niapobka qJOKyMEHTIB, pedeil 3 METOIO CITPOCTYBaHHS TI0Ka31B
CTOpPOHU OOBUHYBAUY€HHSI, BUKOPUCTaHHS CJIY>KOOBOIO CTaHOBHUILA YH OCOOMCTHX

3B’SI3KIB JUIsl BIUIUBY Ha CIIIYOTO, TPOKYpOpa, CIIAYOTO CYAJMI0, OpraHi3alis
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PO3IOBCIOIKEHHS uepe3 3aco0u MacoBoi 1H(OpMallii HeIOCTOBIPHUX BIJIOMOCTEH PO
00CTaBMHM TIOAIl KPUMIHAJIBHOTO MPABOMOPYIIEHHS, Jii CTOPOHU OOBHMHYBauyCHHS,
TOIIIO.

OnuidHUM JJIs1 YMOB BOEHHOTO CTaHy € MPOBEACHHS CYJIOBUX 3acCilaHb B PEKUMI
BiJIcOKOH(DEpEHIIii, KOJIM Yepe3 3HAXOKCHHSI CyTy B 30HI BEJICHHS aKTUBHUX O0HOBUX
Tl Ta HEOE3MEeKy JOCTaBUTH 3aTpUMaHy 0coOy J0 CIIIYOTO CYIMdi, CYyAy y CTpPOK,
nependavenuit ct. 211 KIIK Vkpainu, He € MOXJIMBUM. Y TakuX BHMAJKax CyJ Mae
YXBAJIUTH BIJMOBIAHE TpOIleCyajbHE PIlIEHHS, a CTOpPOHAa OOBHHYBAUCHHS Mae
3a0€3MeuYnTH CBOEYaCHE HaJaHHs CTOPOHI 3aXUCTY KOMIHM KJIOMOTaHHA 11010 00paHHs
0co01 3amoOKHOrO 3axOoJy Ta KOMii MarepiadiB, SKUMH CIII4YHUA, TPOKYpPOp
OOTPYHTOBY€E JIOBOAM KJIOMOTAHHS, & TAKOXK MEPETIK CBIJIKIB, SIKUX CII1IYHMI, TPOKYpPOP
BBa)Xa€ 3a HEOOXiAHE MOMUTATH TiJ 4Yac CYJOBOTO PO3IJSAY I0A0 OOpaHHs
3ano6ixxHoro 3axoAy (4. 3 cr. 184 KIIK Ykpainu). 3a3Haunmo, 1o s 3a0e31neueHHs
JOKa3yBaHHs MiJCTaB 3aCTOCYBAHHS 3al001>KHOTO 3aX0/ly Y BUKIIIOYHO MEPEBAKHIN
OUTBIIOCTI BUMAJKIB TEpe] CIIIYUM TOCTAa€ 3aBJaHHS 3a0€3MEeUUTH HE TUIbKU
BUTOTOBJICHHS Ta HaJaHHS TaKUX JOKYMEHTIB, a W MIATBEPKEHHS TOTO, 110 CTOPOHI
3aXMCTy, HaJaHl KOMIi KJIOMOTaHHS Ta MareplaiiB, SKUMHU OOIPYHTOBYETHCA

HEOOX1AHICTh 3aCTOCYBaHHS 3aM001KHOTO 3aXO0Ty.
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I'nosiok 1.B.,

npodecopka kadeIpu KpUMIHATIBLHOTO MPOIECY Ta KPUMIHATICTUKH
JIOKTOpPKA IOPUANYHUX HAYK, Ipodecopka,

3acinyKeHa IOpUCTKa YKpaiHu

(Ooecwruit depoarcasnuii ynisepcumem

BHYMPIUWHIX CNPAs)

IIPUBATHE OBBUHYBAYEHHS: INTAHHS KOHCTUTYIIHHOCTI

11 Gepe3nst 2026 poky Ha caifti Koncturymitnoro Cyny Ykpainu 3’gaBuiiocs
noBigomiieHHs, mo I[lepmuit cenar 11 Oepesnss 2026 poky Ha BIJKpUTIA YaCTHUHI
IJIEHAPHOTO 3acilaHHd y (opMl MHCbMOBOTO MPOBAIKEHHS PO3IJIAJAB CHpPaBy 3a
KOHCTUTYIIHHOIO ckaproro Tpopumosoi H.A. [1] V pe3toMe KOHCTUTYLIHHOT CKaprH
3a3HAYCHO, 110 CYO0’€KT TpaBa Ha KOHCTUTYIIHHY CKapry 3BEpHYBCS O
Konctutymiinoro Cyay YkpaiHu 3 KJIIONOTaHHSM MEPEBIPUTH HA BIJIMOBIAHICT CTaTT1
3, yacTUHAM MepIii, APYTi CTaTTi §, YacTUHAM TEPIIiiid, JPyTii cTaTTi 28, YyacTUHAM
MepIii, Apyriil crarTi 55, yacTHaM Nepilii, ApyTii, Tpetii ctaTTi 62 Koncrurymii
VYkpainu (KOHCTUTYIIHHICTh) YaCTUHY YETBEPTY CTATTI 26, MyHKT 7 YACTUHU TMEPIIOi
ctarTl 284 KpuMiHaJIbHOTO MPOLECYyaIbHOTO KOAEKCY YKpainu Bia 13 kBiTHA 2012
poky Ne 4651-VI, sxkumMu BCTaHOBJIEHO, 30KpeMa, 10 0€3yMOBHOIO MiJCTABOIO IJIsi
3aKPUTTS KPUMIHAJIBHOTO TPOBA/KEHHS Y (OpMiI MPUBATHOTO OOBUHYBAYEHHS €
B1JIMOBA MOTEPIUIOro BiJ 0OBUHYBaueHHs. Ha TymMKy aBTOpa KJIOMOTaHHS, 3aKPUTTS
KpPUMIHAJBbHOTO TIPOBQPKCHHS Ha TIJCTaBl OCHOPIOBAHUX IIPUIIMCIB IOPYIIYE
MPE3yMIILiF0 HEBUHYBATOCTI OCOOM Ta MPaBO Ha CyI0BHil 3axucT [2].

BianoBigHo, 1iKaBOWO € OI[IHKA MEPCHEKTHB I[i€i KOHCTUTYLIMHOI CKapru 3
ypaxyBaHHSM JOKTPUHHM KPUMIHAJIBHOTO TMPOIECY Ta TMONEPEAHbOI MPAKTUKU
Kouncruryniitnoro Cyay Ykpainu.

1. I1]o0oo npasosoi npupoou ockapicy8anoi niocmasu 3aKpumsm KPUMiHAIbHO20
nposadcenns. Y crarti 284 KIIK Ykpainu pernamMeHTOBAHO JIMIIIE TIEPEITIK IMiICTaB
JUISL  3aKPUTTS KPUMIHAJIBHOTO MPOBAKEHHsA, 0e3 Oynb-akoi kiacudikaiii Ta

dbopMyTIOBaHHS UITKMX TPABOBUX HACHIJKIB TaKWUX TMIJACTaB. |epMIHOJIOTIT
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«peabumityroui  abo  HepeaOUTITyroul»  IIJICTABH  3aKPUTTA  KPUMIHAJIBHOTO
npoBampkeHHs KIIK Ykpainu — He MiCTHTB.

[Toxin Ha peabimiTyroui Ta Hepeadimityroui [3, ¢. 135; 4, c. 37; 5, ¢. 372; 6, €. 79;
7, €. 38] miacTaBy € MOMIUPEHUM, SKIIO HE MPEBATIOIOYUM, Y JOKTpUHI. Pazom 3 TuM,
3 ypaxyBaHHSM Cy4aCHOTO CTaHy KpUMIHAJILHOTO TPOIIECY, 115 Kiacudikartis, ska, mo-
nepIne, IPyHTYEThCS CYTO Ha HACHTIKaX 3aKPUTTS KPUMIHAIHHOTO MPOBAKEHHS, T10-
Jpyre, He BpaxoOBY€ Pi3HY MPABOBY MPHUPOY IIJICTAB, SIKI HE € peablITYIOUMMU, BXKe
HE BignoBijae moTpedaM JOKTpWHM Ta TnpakThkd [8, C. 131]. Bigem
perpe3eHTaTUBHOI € Kiacudikallis Ha: peabunTyrodi, HepeallaiTyroul, HeHTpaabH1
(mporecyaibHi, opMalibHi, TakKi, 110 BUKJIIOYAIOTh MPOBaPKEHHS y crpasi) [9, €. 260;
10, c. 161; 11, c. 41; 12; 13] miacraBu, Xo4a i BOHA B OKPEMHX JOCIIIKCHHSIX
mijgmaerbes kputuil [14, . 122-123]. 3acTOCOBYIOYHM MiJCTaBH, IO BHUKIOYAIOThH
MPOBA/PKEHHA Yy CIHpaBl, NPAaBOOXOPOHHI OpraHW HE MAlOTh IIpaBa BUPILIYBaTH
MUTaHHS TIPO T€, BUMHIIA 0co0a MPOTUTIpaBHE AistHHS 4m Hi [13].

Ha npo6nemu imentudikamii mnpaBoBOi MNPUPOAU TIJACTABU  3aKPUTTS
KpUMiHAJBbHOTO MpoBaKeHHs 3a 1. 7 4. 1 cT. 284 KIIK Ykpainu 3Bepranacs yBara y
HayIll Ta MpakTHili. € JyMKa mpo HepeaduTiTyrounii XxapakTep i€l mizcrasu [15, €. 78].
€ 1 1yMKa rmpo mponecyaabHui XapakTep i€l miacrtasu [6, €. 84; 8, ¢. 131; 10, c. 181].

KIIK Vkpainu He nependadae ocoOIMBOCTEN MPOIIEAYPH 3aCTOCYBaHHS 11. 4 4. 1
ct. 284 KIIK VYkpainu, 30kpema, 1 y CHUTyallisx, KOJM OOBUHYBAUCHUU IMiJI 4ac
CYJIIOBOTO 3acCilaHHs HAmoJsTra€ Ha YXBAJICHHI BHIIPABIYBAJLHOTO BHUPOKY. Sk
BUJIA€THCS, Yepe3 Te, M0 3a MPABOBOIO TMPUPOAOI0 I TMIJCTaBa 3aKPUTTA €
HEUTpabHOIO ((hOPMAIIBHOIO), /)K€ BUHYBATICTh HE BUSHAETHCS Ta HE KOHCTATY€EThCS
(110 CB1IYUTH MPO BIACYTHICTH O3HAK HEPEaOLIITYHO4Oi OOCTaBMHH), ane 3aKOHOM
Vkpainu «[Ipo mopsaok BIAMIKOAYBaHHS IIKOAM, 3aBAaHOI TPOMAaJSHHUHOBI
HE3aKOHHUMHU JiSIMH OPraHiB, IO 31HCHIOIOTh ONEPATUBHO-PO3LIYKOBY AiSUIbHICTD,
OpraHiB JI0CYJI0OBOTO PO3CIiAyBaHHS, IPOKYypaTypH 1 Cyay» He nepeadayeHo npaBo Ha
BIJIIITKOTyBaHHSI IITKOJTH.

[Ipu 1boMy ocHOBHa MpoOJieMa, 3BiCHO, HE Y BU3HAYEHH1 MPABOBOI MPUPOIH LII€T

nifcTas, a y i Hacmigkax. Cinymso numie B.B. HaBpornpka, 1110 He BUKITIOUEHO, IO
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3aB1JIOMO HEBUHYBATHI MPUHIIMTIOBUN OOBUHYBAUYCHUM, SKUH TOTOBUM UTH JIO KIHIIS Y
NUTaHHI 0OCTOIOBAaHHS CBOiX IHTEPECIB, BIJIHOBJICHHS MOPYILIEHOI YeCTi Ta T1IHOCTI,
KOTPOTO HETPAaBAMBO OOMOBWIIH, Ta KU YCBIIOMITIOE YBECh MacIITal y>Ke 3aBIaHUX
oMy HE3pY4YHOCTEH Ta NepekuBaHb, a TAKOXK LIKOAM, 1110, HMOBIPHO, HACTYIIUTD Y
3B’SI3Ky 3 IHUM Yy MallOyTHbOMY, HE 3aJOBOJIBHUTHCS IIIEI0 TIOJIaYKOI0 BiJ
«IIOTEPITIIOro» Ta 3aKOHOAaBI [16, C. 276].

Takoxk 3 TOKJIMKAaHHAM Ha KOHKPETHHM MIPaKTUYHUHN KeiC Ta Ha OCHOB1 JOKTPUHU
KPUMIHAIBHOTO Mpoliecy Bxke BucioBmoBaBcs miaxia, mo KIIK Ykpainu mae Oytu
YTOYHEHUW B aCMeKTl BUJAUICHHS MIACTaB 3aKPUTTS KPUMIHAIBHOTO MPOBAIKEHHS
CyJIoM (JIOAATKOBO JI0 ICHYIOUHMX ), HE3ro1a OOBUHYBAYEHOTIO 3 IKUMH TATHE 32 COO00
MIPOJTIOBKEHHS TIPOBEICHHS CYIOBOTO IMPOBAHKCHHS B 3arajbHOMY TOPSKY. J[o Takux
IIJICTaB CJIIJI BITHECTH 1 BIAMOBY IOTEPIIOTO, a y BHHaakax, nependadyeHux KITK
VYkpainu, oro npecTaBHUKOM BiJl OOBUHYBAUY€HHS Y KPUMIHAJIBHOMY IIPOBAI>)KEHHI
y (GopMi NpUBATHOTO OOBHHYBAYE€HHS, KPIM KPHUMIHAJIBHOIO MPOBAHKEHHS OO
KPUMIHAJIBHOTO MPABOMOPYIIEHHS, OB’ A3aHOT0 3 JOMAIIIHIM HACUJIBCTBOM. Y TaKUX
BUIAJIKaX, SAKIIO OOBMHYBAYEHHWI IIiJ Yac CyJOBOrO 3aclJaHHs HaIloJsrae Ha
YXBAJICHHI BUIPABAYBAJIBHOTO BHUPOKY CyJ HE BIpaBl 3aKpUTH KPUMIHAIbHE
MPOBA/PKEHHS 332 HASBHOCTI TaKUX MIJCTaB 1 Ma€ MPOAOBXKYBATH NPOBAKEHHS Y
3arajJbHOMY TIOPSAKY Ta YXBaJWTH BHUIPABAYBAIBHHA BHUPOK, a00, SKIIO TOBOJIU
OOBHHYBAYE€HOTO HE MIJTBEPIMINCS, 3aKPUTH TMPOBAIKEHHS 3a BIAMOBIIHOIO
MiJICTAaBOIO, CTOCOBHO SIKOT 3amepeuyBaB oOBHHyBaueHui [8, €. 135]. Sk BumaeThcs,
taki gomoBHeHHs 10 KIIK VYkpaiam minkom OM CHHXpOHI3YBaIUCS 3 MPE3yMIIIIE0
HEBHHYBATOCTI, IMOBArol0 JI0 JIFOJICHKOI T1IHOCTI Ta MPaBOM Ha CYJIOBUX 3aXHCT Ta,
BIIMOBITHO, HE BUHUKJIM O Ti1 MUTAHHS, K1 TOCTABJICH] Y KOHCTUTYIIHHUN CKap3i.

2. ll]ooo nepcnexmue koncmumyyitinoi ckapeu. Ha nymMKy aBTOpPKH, NMUTaHHS
KOHCTUTYIIHHOT CKapru CTaBJIATH JIOTIYHHUM HArojloC HE CTUIBKU Ha caM 1HCTUTYT
MIPUBATHOTO OOBHMHYBAUCHHS, SKHH SIK TaKWd HISK HE cymnepeunth KoHcTHTyIIi
VYkpainu 1 icHye He nuiie B YKpaiHi, a Ha HE3aXHUIIEHICTh OOBUHYBAYEHOTO B pasi
3MiHU BOJIEBUSIBIICHHS noTepniioro. To60To MoBa iiie mpo NporajivHy y KpuMIHAIbHO-

MpoIleCyalIbHOMY pETyJIOBaHHI. BigMiTHMO, 10 Yy JOKTPUHI 3ampONOHOBAHO
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aJbTEpHATUBHUH BapiaHT ii ycyHeHHs: mo30aButu norepmiaoro y KIIITO moxmuBocTi
BIJIMOBJISITUCS BiJl OOBMHYBaueHHs, a came BUKIIOUMTH 1.7 4.1 cT.284 KIIK Ykpainu,
a TakoX Jpyre peueHHs 4.4 ¢T.26 mporo x Komekcey [16, €. 277].

Cxoxa cuTyallisg Majia miciie, Koju OyJIo BU3BHAHO HEKOHCTUTYIIHHKUM 1. 4 4. 1
cT. 284 KIIK VYkpainu, sikuii mepeadayaB Taky MiJCTaBy 3aKPUTTS KPUMIHAIHHOTO
MPOBA/DKCHHS: «HAOpaB UYMHHOCTI 3aKOH, SKHM CKacoBaHa KpHUMiHAJIbHA
BIJNIOBIABHICTS 3a MisHHS, BuMHEeHe ocoOoro» [17]. Tomi MHOI0O Bxke Oyi0
BHCJIOBJICHO TMO3UIO, 10 MUTAHHS JISKUTh B TUIOIIMHI KPUMIHATBHO-TIPOLIECYaTbHOT
Marepii, 1 ocHOBHa TpoOJjieMa Oyja 1 MOKHM IO TOJIATaE y BIJICYTHOCTI MEXaHI3My
MpolleCyaIbHUX TapaHTIM JJIs MiA03PIOBAHOTO, OOBUHYBAYEHOTO MPU 3aCTOCYBaHHI
TaKoi MIJCTAaBU 3aKPUTTA KPUMIHAJIBHOIO NPOBAKEHHS, SIK HAOpaHHS YUHHOCTI
3aKOHOM, SIKMM CKAacOBaHAa KpUMIHAJIbHA BIJAMOBIJAIBHICTh 3a MISIHHS, BUYMHCHE
ocoboto. [Ipenmerom oninku KCY cTana 611b111010 MIpOIO camMe HasiBHICTh NPOTaJIMHA
B IIPOLIECYaTIbHOMY MEXaH13MI1 3aKpUTTSI KpUMIHAJILHOTO IPOBAKEHHs 3a 11. 4 4. 1 CT.
284 KIIK Vkpainu, skuii HE Ma€ MPOIECYyaIbHUX TapaHTIA JJIs MiJ03PIOBAHOTO,
oOBunHyBaueHoro. Lle BigzHauuB cam KCVY y . 3.1, 3.2 MOTMBYBaJbHOT YaCTUHHU 1 B
PE30JIIOTHBHIM YacThHI pimeHHs [18].

ToOTo, 3BakarouM Ha 1€ pIlIEHHd, Yy SKOMy Hopma Oyja BHU3HaHA
HEKOHCTUTYLIHHOIO, TI0 cyTl, yepe3 nporanvau y KIIK Ykpainu, y KOHCTUTYIHHOT
CKapru TMepcreKTUBU €. Pa3oM 3 THM, BU3HAHHS HEKOHCTUTYIIHHOCTI YCHOTO
IHCTUTYTY TIpUBAaTHOTO OOBWHYBAYCHHS BHUAAETHCS MAJTOUMOBIPHUM. [HCTHUTYT
MPUBATHOTO OOBHHYBAUCHHS Ma€ JOBTY ICTOpIIO 1 HE € BHHAXOJOM YKpaiHH.
Hampuknaz, Bin icnye y Himeuuuni. 3a nimenpkum KIIK, npuBatHe 0OBHHYBadYeHHsI
MOXe OyTH BIJKJIMKaHe Ha OyIb-akid cranmii po3risany. Ilicns mouaTky nonuty
0OBHHYBA4YE€HOT'O HA OCHOBHOMY 3aCiJIaHHI B TIEPIIIii 1HCTAHIIIT BIIKIIMKAHHS MOKJIUBE
auire 3a #woro 3romoro (ct. 391) [19]. ¥V crarti 67 aBcrpidickkoro KIIK
periIaMeHTOBaHO MPHUBATHY y4acTh y mporeci [20]. I e He BuyuepmHuii epesik Kpaid
[21].

VY KoucrutyuiitHoro Cyny YkpaiHu € mie sk MIHIMYM OJMH BapiaHT Jid y

cUTyarii 1€l KOHCTUTYIIIHOI CKapru, SIKUM TEBHUM YHMHOM TIPYHTYETHCS Ha HOTO
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nonepeaHid npaktuili. Y PimeHHi y cipaBi 3a KOHCTUTYIIHHOIO ckaproto Ilneckada
B’siuecnasa OpiitoBrua 00 (031 (0] BIIIIOBITHOCTI Koncrutymii Ykpainu
(KOHCTUTYIIMHOCTI) OKPEMHUX TIOJIOKEHh YacCTHHU TpeThoi crarti 307, dYacTuHU
TpeTboi ctatTi 309 KpumiHaabHOTO IpoIeCyalbHOTO KOACKCY YKpaiHu Bi 17 yepBHs
2020 poky Ne 4-p(I1)/2020, cmpaBa Ne 3-180/2018(1644/18), O6yno mpomnucaHo:
BU3HATH  TakuMH, 110 He  BiamoBimaroTh  Kouctutymii  Ykpainu (€
HEKOHCTUTYIIHHUMU), TOJIO)KEHHSI YacTUHM TpeThoi ctaTTi 307 KpuMiHanbHOTO
MPOLECYaTFHOTO KOJEKCY YKpaiHU 00 3a00pPOHU OCKApKEHHSI YXBaJH CIITYOTO
CYJIIl 32 pe3yJbTaTaMu PO3TJISAy CKapTu Ha 0e3/1sUIbHICTh CIIITYOT0, MPOKYpOpa, sika
MOJISITa€ Y HEBHECEHHI BIJOMOCTEN PO KpUMIHAIBHE MPABOMOPYIIECHHS 10 €AMHOTO
peECTpY AOCYIOBUX PO3CIiayBaHb MICIAS OTPUMAHHS 3asBU, IMOBIAOMIICHHS PO
KpUMiHaJIbHE TpaBonopyiieHHs [22]. Bigmitumo, mo chopMyaboBaHOI came Tak
3a0oponu y ct. 307 KIIK VYkpainu — Hemae, OCKUIbKM 3arajibHa 3a00poHa
chopMyIIbOBaHA TAKHUM YHMHOM: «YXBajia CIITYOTO CYJl 3a pe3ylbTaTaMu PO3TISIY
CKapry Ha pIIIeHHS, 110 4d Oe3MisUIBbHICTh CIIIUOTO, Ji3HaBada 4YM IPOKypopa He
MOXe OyTH OCKap)KeHa, OKpIM YXBaju MpO BIIMOBY Y 3aJOBOJICHHI CKAaprd Ha
MOCTaHOBY MPO 3aKPUTTS KPUMIHAIBHOTO MPOBAJKEHHS, CKApTH Ha BIIMOBY CJIiTYOTO,
MPOKYpOpa B 33I0BOJICHHI KJIOMOTAHHS TPO 3aKPUTTS KPUMIHATBHOTO IPOBAKEHHS 3
MIJCTaB, BABHAYEHUX MyHKTOM 9-1 yacTuHu nepmioi ctarTi 284 uporo Kogekcy, mpo
CKAaCyBaHHsI TOBIJIOMJICHHS MPO MiJ03py Ta BIIMOBY Yy 3aJIOBOJICHHI CKapru Ha
MOB1IOMIIEHHS TTPO miA03py». To6To Konctutymiitnuii Cyn Ykpainu BU3HaB YaCTKOBO
HEKOHCTUTYIIIWHOIO 3arajibHy 3a00poHy uepe3 Te, mo y nepemiky BUuHATKIB y KITK
VYkpainu He OyJ0 yXBalld CIIIYOTO CYIJl 3a pe3yJbTaTaMU PO3TJsAy CKaprd Ha
OE3MIISUTBHICTD CJIYOT0, MPOKYpOpa, SKa MOJISITA€ Y HEBHECEHH1 BIIOMOCTEH PO
KpUMiHAJIbHE MTPABONOPYIICHHS 10 €UHOTO PEECTPY JOCYOBUX PO3CIIAYBaHb MICIIS
OTPUMAaHHS 3asBH, TTOBITOMJICHHSI PO KPUMiHAJIbHE TIPABOIIOPYIIICHHS.

SIKI1110 MOPIBHATH CUTYALII0 KOHCTUTYIIIMHOT ckapru 3 curyaitliero 3a cT. 307 KIIK
VYkpainu, To 1o NpuBaTHOMY OOBHHYBAUYECHHIO HEMAE MPSMOi HOPMU 11010 3a00pOHU
noaanboro npoBamkeHHs y ct. 284 KIIK Ykpainu (xoua BoHa IMIUTIIUTHO MPUCY THS

4yepe3 Ha3By CTaTTl), yTiM, € y 4. 4 cT. 26 KIIK Ykpainu. OTxe, BUTAETHCS MOMKIUBOIO
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BU3HAHHS HEKOHCTUTYIIHHOCTI 4. 4 cT. 26 KIIK Ykpainu y yactuHi 6€3yMOBHOCTI JJIs
3aKPUTTS KPUMIHAJIIBHOTO TMPOBA/KEHHS Yy (OpMI MPUBATHOrO OOBHHYBAUEHHS Y
BUIAJKy BIIMOBU MOTEPIIOro, a y BUNaAKax, nependoadeHux nuum Koaekcom, iforo
NpelCTaBHUKA BiJl OOBMHYBadeHHS. Y IIbOMY pa3i HEMae€ MiJCTaB JJisi BU3HAHHSA
HekoHCcTUTyIiHHOCTI . 7 4. 1 cT. 284 KIIK Ykpainu, ajxe iMnepaTuB HEMOKIMBOCTI
MIPOOBKEHHS IPOBAKEHHS 3aKiIaieHo Hamepie y HopMi cT. 26 KIIK Ykpainu.

OTxe, MO CcyTi BIAMOBAa MOTEPHUIOrO BiJl OOBUHYBAY€HHS € MPOIECYabHOIO
(popmanbHOIO, HEUTPANBHOIO) MiACTABOIO 3aKPUTTS KPUMIHAIBHOTO MPOBAIKEHHS.
VYTiM, monpu Te, M0 OOBUHYBaYE€HUN HE BU3HAETHCS BUHYBATHUM, BIH MOXE OyTH
3aIliKaBJICHUM Yy BIJTHOBJICHHI CBO€T permyTallii, o 0coOJUBO KPUTUYHO 3apa3, KOJIU
coLllaJIbHI MEpEXI1 Ta TeJIErPaAMKaHAIN «BU3HAKOTHY IM1J1I03PIOBAaHUX BUHYBATUMU, KOJIU
MPOBA/PKEHHS 11I€ HABITh HE BCTHUrae JTIUTH 70 cyay. Tomy, 6e3 CymMHIBY, Mae OyTu
yCYHEHa MpOTajiHa, Yepe3 Ky JTI0MHA HEe MOXKEe BUMAaraT MpOJAOBXKEHHS CyIOBOTO
MPOBA/KCHHS /ISl 3aXUCTy CBOIX 1HTEpECiB. 3BaKaroud HA TOMEPEIHI0 MPAKTHUKY
Kouncturyuiiinoro Cyny YkpaiHM, KOHCTUTYLIHHA CKapra Mae NEpCHEKTUBY MO0
BU3HAHHS HEKOHCTUTYLIMHOCTI 4. 4 cT. 26 KIIK Ykpainu y yactuni 6€3yMOBHOCTI JUIs
3aKpUTTS KPUMIHAJIBHOTO MPOBAKEHHS y (OpMiI NPUBATHOTO OOBHHYBAUECHHS Y
BUMAJKY BIJIMOBHM MOTEPIUIOro, a y BUMaAKax, nepeadauennx uum Koaekcom, oro
MpEeCTaBHUKA Bil OOBUHYBAaYEHHSI.

CnMcoxk BUKOPUCTAHMX JKepeJI:

1. OcoOnuBOCTI 3aKpUTTA KPUMIHAIBHOTO MPOBAIKEHHS Y (OpMI MPUBATHOTO
oOBuHyBaueHHs: [lepimuii ceHat po3risgae CrnpaBy 3a KOHCTUTYIIMHOIO CKaproro
Tpodumooi  H.A. URL: https://ccu.gov.ua/novyna/osoblyvosti-zakryttya-
kryminalnogo-provadzhennya-u-formi-pryvatnogo-obvynuvachennya-pershyy

2. Bx. No 18/34 BIJI 21 ClUHs 2026 POKY. URL:
https://ccu.gov.ua/sites/default/files/18_342026_0.pdf

3. Toxapenko K.B. IlponecyanbHuii MOpsSAOK 3aKpUTTSA KPUMIHAIBHOIO

MPOBA/KCHHS: TUC. KaHI. topua. Hayk: creil. 12.00.09. Kuis, 2016. 209 c.

249


https://ccu.gov.ua/novyna/osoblyvosti-zakryttya-kryminalnogo-provadzhennya-u-formi-pryvatnogo-obvynuvachennya-pershyy
https://ccu.gov.ua/novyna/osoblyvosti-zakryttya-kryminalnogo-provadzhennya-u-formi-pryvatnogo-obvynuvachennya-pershyy
https://ccu.gov.ua/sites/default/files/18_342026_0.pdf

4, Topbac 0O.0. ®opmu 3aKiHYEHHS JIOCYJOBOTO pO3CIiTyBaHHS 32
KpuminaiibHUM TpoliecyajdbHUM KOJAEKCOM YKpaiHu : moHorpadis. Opeca :
KOpunnyna mitepatypa, 2015. 168 c.

5. Kpuminanbnuii npornec : nigpyynuk / [O. B. Kamnina, O. I'. lluno, B. M.
Tpodumenko Ta iH.] ; 3a 3ar. pea. O. B. Kamminoi, O. I'. [luno. Xapkis : [Ipaso, 2018.
584 c.

6. IMaBuu X. M. 3akpuTTsi KpUMIHAJIBHOTO TMPOBAPKEHHS CYIOM MEpIIOi
1HCTaHIIIi: TUC... KaH[. Iopul. HayK, ciell.: 12.00.09. JIbBiB: JIbBiBChKUI HAIl. YH-T 1M.
I. ®panka, 2018. 291 c.

7. Munosa [I.B. 3axucT mpaB Ta 3aKOHHUX IHTEPECIB YYACHUKIB KPUMIHAIIBHOTO
MPOBAHKEHHS MIPH HOTO 3aKPUTTI HA CTalii JOCYIOBOTO PO3CIiTyBaHHSI: TUC. ... KaH].
topun. Hayk: 12.00.09. Xapkis, 2014. 227 c.

8. I'mosrok [.B. Illomo mnwTaHHA yAOCKOHAJIEHHS MOJENI  3aKPUTTS
KPUMIHAJIIBHOTO TPOBA/KEHHS Yy CYyJOBOMY MpoBakeHHI. [lutanHs OopoThOM 31
3nounHHIcTIO. 2021. Bum. 42. C. 130-137. DOI: 10.31359/2079-6242-2021-42-130

9. Jlo6oiiko JI. M. Kpuminansawuii mporiec: miapy4unuk. K.: Ictuna, 2014. 432 c.

10. bopxeupka H.JI. ®opmu 3akiHYEHHS 10CYI0BOTO PO3CIiyBaHHS : MPaBOBI,
TEOPETHYHI Ta MPUKJIaAHI mpodsieMu : quc. ... 12.00.09. Octpor, 2016. 252 c.

11. Kper I'. P. TeoperuuHi, mnpaBoBI Ta MPUKIATHI ACHEKTH 3aKPUTTA
KPUMIHAJIIBHUX CIpPaB y CyJi: JUCEPTAIlisl Ha 3M00YTTA HAyK. CTyNEHS KaH. FOpHU]L.
Hayk: cnen. 12.00.09. Opeca, 2010. 192 c.

12. T'y6ewka O.A. IporecyanbHl MUTaHHS 3BUILHEHHS 0COOM BiJ KPUMIHAIBHOT
BIIMOBIATLHOCTI 32 HEpeaOUTITYIOUMMHU 00CTaBUHAMM : JIUC. ... KaHJI. IOPHJI. HAYK :
12.00.09. K, 2002.

13. baarogup C.M. 3akpuTTsi KpUMIHAIBHOI CIIpaBU B JIOCYJOBOMY CIIJCTBI :
auc. ... kaua. ropua. Hayk: 12.00.09. Kuis, 1998.

14. ITpumensko O.JI. HepeaOiniTyroui miacTaBu AJis 3aKPUTTS KPUMIHAIBHOTO
MPOBA/KCHHS TIPU PO3CIITyBaHHI MOJATKOBUX KPUMIHAJIBHUX TPABOMOPYIICHb., —
Kpaniikamiitna HaykoBa mpaisi Ha TpaBax pykomnucy. [ucepraiiss Ha 3100yTTS

cTynens goktopa Qinmocodii 3a crnemanbHicTiO 081 — IlpaBo (ramys3s 3HaHb 08 —
250



[IpaBo). — HamionanpHu#t yHiBepcuteT «Oecbka ropuaudHa akaaemis», Oneca, 2025.
197 c.

15. T'adwuu 1. 1. OpranizariiiHo-paBoOBl OCHOBH y4YacTi MPOKypopa y BUPIIICHHI
NUTAHHS TPO 3aKPUTTS KPUMIHAJIBLHOTO MpoBapKeHHS. [luceprtaiiss Ha 3100yTTS
HAyKOBOTO CTymeHs Jaokrtopa (imocodii 3a cnoemianbHicTio 081  «IlpaBo.
Hamonanenuil ropunuyauii yHiBepcuteT iMeHi SpocnaBa Myzaporo, MiHicTepcTBO
OCBITH 1 Hayku YKpainu. Xapkis, 2021. 241 c.

16. HaBpompka B.B. B3aeM03B’s13ku i KOJi31i KpEMIHAIBHOTO MPOIIECYaTLHOTO
Ta KPUMIHAJIBHOTO 3aKOHOJABCTBa YKpainu — KBamidikaiiiiHa HaykoBa mpais Ha
npaBax pykonucy. Jlucepraiiis Ha 3700yTTsI HAYKOBOTO CTYTEHS IOKTOPa IOPUTAIHUX
HayK (mokTtopa Hayk) 3a cnemianpHicTio 12.00.09: kpuMiHAIbHMI mpolec Ta
KpUMIHAJIICTUKA; CyJ0Ba EKCIEpPTH3a; ONEPaTUBHO-PO3IIYKOBA JiSIBHICTh. —
JIbBIBCHKHIA J€p:KaBHUI YHIBEPCUTET BHYTPIIIHIX cIpaB, MIHICTEPCTBO BHYTPIIIHIX
cupaB Ykpainu, JIbBiB, 2025. 491 c.

17. PimenHst y cmpaBi 3a KOHCTUTYIiHOIO ckaproio Kpotioka Osekcanapa
BonogumupoBuua mo0 BianoBigHOocTi KoHcTuTynli Ykpainun (KOHCTUTYILIHHOCTI)
NyHKTY 4 yacTuHU mnepiioi ctatti 284 KpuMiHaIBRHOTO MPOIECYaTbHOTO KOJEKCY
VYkpainu (crpaBa 1100 NpPe3yMIILii HEBUHYBATOCTI) Bia & yepBHs 2022 poky, Ne 3-
p(11)/2022, crpaBa Ne 3-20/2021(40/21). URL:
https://zakon.rada.gov.ua/laws/show/v003p710-22#Text

18. I'nmoBrok 1. HabpaB uwmHHOCTI 3aKOH, SKHM CKacoBaHa KpUMiHaJIbHA
BUIMOBINANBHICTh 3a JISHHS, BYMHEHE 0C00010: (HE)KOHCTHTYIIHHICTh abo
nporajmHa? URL: https://justtalk.com.ua/post/nabrav-chinnosti-zakon-yakim-
skasovana-kriminalna-vidpovidalnist-za-diyannya-vchinene-osoboyu-
nekonstitutsijnist-abo-progalina

19. German Code of Criminal Procedure (StrafprozeBordnung — StPO). URL:
https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.htmi

20. Bundesrecht konsolidiert: Gesamte Rechtsvorschrift fiir Strafprozeordnung
1975, Fassung vom 10.05.2026. URL:

251


https://justtalk.com.ua/post/nabrav-chinnosti-zakon-yakim-skasovana-kriminalna-vidpovidalnist-za-diyannya-vchinene-osoboyu-nekonstitutsijnist-abo-progalina
https://justtalk.com.ua/post/nabrav-chinnosti-zakon-yakim-skasovana-kriminalna-vidpovidalnist-za-diyannya-vchinene-osoboyu-nekonstitutsijnist-abo-progalina
https://justtalk.com.ua/post/nabrav-chinnosti-zakon-yakim-skasovana-kriminalna-vidpovidalnist-za-diyannya-vchinene-osoboyu-nekonstitutsijnist-abo-progalina
https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html

https://www.ris.bka.gv.at/geltendefassung.wxe?abfrage=bundesnormen&gesetzesnu
mmer=10002326

21. Member State approaches to victims: conceptualisation of victims and their
role in criminal proceedings. URL: https://fra.europa.eu/en/content/member-state-
approaches-victims-conceptualisation-victims-and-their-role-criminal

22. PimieHHa y cmpaBi 3a KOHCTUTYMIHOIO ckaproto [lnmeckada B’suecnapa
FOpiitoBuua mozo BianosigHocTi KoHcTuTy1ii YKpainu (KOHCTUTYIIHHOCTI) OKpEMUX
MOJIO’KEHb YaCTUHH TpeThoi ctarTi 307, yactunu TpeThoi crarti 309 KpuminanbHoOro
npolecyanbHoOro koaekcy Ykpainu Bif 17 uepsust 2020 poky Ne 4-p(11)/2020, cipaBa
Ne  3-180/2018(1644/18). URL: https://zakon.rada.gov.ua/laws/show/va04p710-
20#Text

252


https://www.ris.bka.gv.at/geltendefassung.wxe?abfrage=bundesnormen&gesetzesnummer=10002326
https://www.ris.bka.gv.at/geltendefassung.wxe?abfrage=bundesnormen&gesetzesnummer=10002326
https://fra.europa.eu/en/content/member-state-approaches-victims-conceptualisation-victims-and-their-role-criminal
https://fra.europa.eu/en/content/member-state-approaches-victims-conceptualisation-victims-and-their-role-criminal
https://zakon.rada.gov.ua/laws/show/va04p710-20#Text
https://zakon.rada.gov.ua/laws/show/va04p710-20#Text

I'ycak A. I1.,

npodecop Kadeapu KpUMIHAIBHOTO TPaBOCY 11
Ta MIPaABOOXOPOHHOT iSUTBHOCTI
JIOKTOP IOPUIUYHUX HAYK, JOLIEHT
(Bonuncoxuti nayionanvHul
yHieepcumem imeni Jleci Yxpainku)
I'ycak T. I1.,

JOTICHT KadeIpy raay3eBOro mpaBa
Ta 3arajbHONPABOBUX JUCIUILIIH
JIOLICHT, KaHAUIAT IOPUIUIHUX HAYK,
(Biokpumuii misxcnapoonuil

VHI8epcumem po3eumKy J0OUHU « Ykpainay)

OCOBJIMBOCTI ®IKCAILIII CJIIJIIB BUBYXY HIJ] YAC
JOKYMEHTYBAHHSA BOEHHUX 3JIOYNHIB

[ToBHOMacmTabHa 30poitHa arpeciss pociicbkol Qeaepauii NpoTH YKpaiHH
3yMOBUJIa 3HA4YHE 3OUIBLIEHHS KIJTBKOCTI KPUMIHAJIBHUX MPOBAIKEHb II0JI0
JOKYMEHTYBaHHS BO€HHUX 3JI04MHIB. Hamexna @ikcauis ciigiB  BUOYXY
0e3rocepe/IHbO BIUIMBAE HA BCTAHOBJICHHSI OOCTABUH MOJIT Ta 0Ka3yBaHHS BOEHHHUX
3JI0YUHIB [4].

Martepianu ¢ikcanii Hac/IiIKiB 0OCTPUIIB MOXKYTh BUKOPUCTOBYBATHUCS K TIOKa3H
y HalllOHAJBHUX Ta MDKHAPOAHUX CyNOBUX IHCTUTYIIAX [2; 3; 10]. BaxnuBum €
JOTPUMAaHHS MI>)KHAPOJIHUX CTaHAApTIB (ikcaiii 1okasis [1].

[ToBTOpHI OOCTpUIM, TMOXKEXKI Ta aBAPIMHO-PATYBAIbHI POOOTH MOXKYTh
MPU3BOJIUTH 1O BTpatu ciuiioBoi 1H(opmarii [5]. IlpakTuka HKOKYMEHTYBaHHS
HACJIIJIKIB OOCTPIIIB CBIIYUTD, 1110 OKPEMi HECTIHMKI CIIANM MOXYTh OyTH BTpayeHi I11e
70 3aBEpUIEHHS OIISAYy Miclsl Mofii. Y Takux yMoBaxX OCOOJMBOTO 3HAYCHHS

Ha0yBalOTh OMEPATUBHICTH (hiKcallii Ta BUKOPUCTAHHS ITU(POBUX TeXHOJIOTIi [7; 12].
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CrnijoBa kapTuHa Ticis BUOYXY (OpPMYEThCS BHACHIAOK Aii BUOYXOBOI XBHIII,
yJIIaMKOBOTO Yypa)X€HHsI Ta pyWHyBaHHS 00’€kTiB. YacTMHA CHiIB MOXXE IIBHJIKO
BTpayvaTUCs M1 BILTUBOM 30BHIIIHIX (akTopis [11].

3 ypaxyBaHHsM crielu(}iKu TOKYMEHTYBaHHS BOEHHUX 3JI0UMHIB 3alPONOHOBAHO
MOJII CIiAIB BUOYXYy Ha NMEpPBUHHI, BTOPHHHI Ta HECTiHKi. Takui MiAXiJ T03BOJISE
BHU3HAUUTH MPIOPUTETHICTD JOKYMEHTYBAHHS CIIIJIOBOI iHpOpMAIlii B yMOBaxX PU3UKY
il mBuAKOI BTpaTu. Jlo MEpBUHHUX CIIAIB HajJeKaTh BUPBH, YJIaMKH OO€IPHUIIACIB,
npoOoiHM Ta iHII Oe3mocepesHi HAcHiIKu BHOYXOBOTO BIUTUBY. BTopunHI ciimu
(hopMYIOThCSI BHACIIIOK TOTAIBIIIOTO pyHHYBaHHS 00’ €KTIB, MOXKEXK a00 yJIaMKOBOTO
ypakeHHsa. HecTiliki clnigd MOXYTh IIBHAKO BTPAyaTHCS I BIUIMBOM IOTOJHUX
YMOB, pSITYBaJbHUX POOIT a00 MOBTOPHUX OOCTPLIIB, IO 3yMOBJIIOE€ HEOOX1THICTh 1X
MepIIoYeproBoi ¢ikcarrii.

3anponoHOBaHUN MIAX1A JOUUIBHO BUKOPUCTOBYBATHU IIiJI 4Yac BU3HAYEHHS
TaKTUYHOT MOCTIAOBHOCTI (hiKcallii CIiAIB Ha MiCll OOCTpily, 0COOJMBO B yMOBAax
PU3HKY IIBUJIKOI BTPATH HECTIMKHUX CIIIIB.

Jlo TUIOBUX CIIIIIB BUOYXY HaJeXaTh BUPBH, YIAMKOBI YpaXXE€HHs, pyHHYBaHHS
KOHCTPYKIIIA Ta CIAM TEPMIYHOTO BIUIMBY. YJAMKH OOEMNPUIIACIB JO3BOJISIOTH
BCTAaHOBUTH THUII 3aC00Y ypake€HHS Ta HaNpsIMOK yaapy [4].

BaxxnuBe kpuMiHATICTHYHE 3HAYCHHS Ma€ BUPBA, XapaKTEPUCTUKHU SKOi JAIOTh
MO>KJIUBICTh BUBHAUUTHU TUI OOEMPUTIACY Ta HAMPSMOK HOTO PyxXy [5].

Xapaktep aeopmarniii KOHCTPYKIIA MOXKE CBIAYMTU NPO ENIUEHTP Ta CUITY
BuOyxy. Ilig dac ormsimy MoOXyTh OyTH BUSIBIICHI BTOPHHHI CHIIM — yJIaMKHU CKJa,
MOIIKOIPKEHHS KOHCTPYKITIN Ta CIIIN MOXKexX1 [7].

[lin yac ornsigy MOXyTh OyTHM BUSIBIICHI O10JIOT1YHI CHIAM Ta OCOOMCTI pedi
MOTEPIUINX, $KI MalTh 3HAYECHHS Ui ToAanbmioi igeHTudikamii ocid Ta
BCTAHOBJIEHHSI OOCTaBUH IMO/III.

Y cydacHii TpakTHIll JOKYMEHTYBaHHS BOEHHHMX 3JIOYMHIB aKTHBHO
3aCTOCOBYEThCS IupoBa ¢ikcaris ciaigoBoi kaptuau. DoTo- 1 Bigeositomka ta 3D-
CKaHyBaHHS 3a0e31euyoTh (ikcalliro udpoBoi Mo Miciisl MOii Ta MPOCTOPOBOTO

po3ramryBanss ciiaiB [1; 7]. [ludposa ¢ikcariis Mae ocoOIuBe 3HAYEHHS B yMOBaX
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MOBTOPHUX OOCTpPLIIB a00 MPOBEJICHHS aBapIMHO-PATYBAIBHUX POOIT, KOJIU OKpeMi
CIIAM MOXYTh OYTH IIBHIKO BTpadeHi. Y psji BUIAJKIB OKpeMi 00’€KTH Ta CJIIJIH
MOXXYTh OyTH TEpeMillieHl, MOIIKOKEHI a00 3HHILEH] 1€ A0 3aBEPIICHHS OTJISAY
MICIIS TIOJI11, 1110 T1JIBUIIY€ 3HAYCHHS OTIEpaTUBHOI IU(PPOBOIT (hiKcallii MiCIis MOIi.

@ikcariss ciigiB BUOyXy MOTpeOye AOTPUMAaHHA KOMIUJIEKCY TaKTUYHHUX 1
TEeXHIYHUX BUMOT. [IpoBe€HHA TaKUX CIITYUX il MOB’s3aHE 13 BUCOKHM pIBHEM
HeOe3IeKr, 3HAYHMMHM PYHHYBaHHSMU Ta MOXJIMBOIO HAsBHICTIO HEPO31pBAHMX
Ooenpuracip, 10 BUMarae OOOB’A3KOBOi ydYacTi CHEIalliCTIB BUOYXOTEXHIYHOTO
npodimto [5, c. 371].

OnHi€ro 3 MEepIIOYEpProBUX YMOB MPOBEICHHS OISy € 3a0e3rneueHHs 0e3neKu
CIiA40-onepaTuBHOL rpynu. Jlomyck A0 MicIs MOJii 3A1MCHIOETHCS MICHS MEPEBIPKU
TepUTOpli BUOYXOTEXHIKAMHU Ta IMIITBEPHKEHHS BIJICYTHOCTI BUOYXOHEOE3MEUHUX
npeamertis [11].

[IpoBeaeHHs orisay Micusd BUOyXy MOTpeOy€e y3roJKEHO1 B3a€EMOJIL CIIiIYoro,
KpUMiHaJlicTa Ta BUOyXoTexHika [4, c. 51].

OCHOBHUMU TEXHIYHUMHU 3acO0aMM JOKYMEHTYBaHHs CIiAIB BUOyXy € poTo- Ta
Bijieo3iioMKka. BoHu 3a0e3neuyioTh BiJOOpaKeHHS IMPOCTOPOBOTO PO3TAIlyBaHHS
CHiAIB Ta 00CTaHOBKH Micis oAl [12, p. 54].

[Tim yac MOKyMEHTyBaHHS BOEHHUX 3JIOYMHIB aKTHBHO 3aCTOCOBYIOTHCS 3aCO0M
aepositomku Ta 3D-(dikcamii. be3ninoTHI MiTanbHI anapaTd BUKOPUCTOBYIOTHCS IS
¢ikcanii Macmtady pyidHyBaHb Ta MPOCTOPOBOTO pO3TallyBaHHs ciimiB [7, c. 124].
3D-ckanyBaHHs 3a0e3Meuye MOXKIMBICTh MOAAIBIIOTO MPOCTOPOBOTO BIATBOPEHHS
Micis moii [1].

BaxxnmuBuM eleMEHTOM TOKYMEHTYBaHHS € KOOPAMHYBAHHS MICIS BHOYXY Ta
OKpeMHUX pedoBUX N0Ka3iB [2]. Okpema yBara NpUAUISETHCS MAPKYBaHHIO YJIaMKIB
Ooemnpurnacis [5, c. 372].

PedoBi 10ka3u BIITy4aroThCs 3 JOTPUMAHHSIM BUMOT 111010 30€pEeKEeHHS CIT17I0BOT
iHdopmariii Ta HemomymieHHs 1i 3miHu [11]. Dikcaris HanpsSAMKYy ypaX€HHS Ja€

MOXJIMBICTh BCTAHOBUTH TPAEKTOPIIO PyXy Ooempumnacy.
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OOGrpyHTOBaHO, 110 B YMOBax OOHOBHX MAid mepiioueproBii ¢ikcaiii MOBUHHI
H1JJIATaTH caMe HECTINKI CII1IH, pU3UK BTPATH SKUX € HaWBHUIIUM [4, ¢. 53]. CBoevacHa
dikcamist ciiiB BUOyXy Ma€ BaXKJIMBE 3HAYEHHS JUIS MOJANBIIOTO BUKOPUCTAHHS Y
KpUMIiHAJILHOMY TIPOBaKEHHI.

JIOKyMEHTYBaHHsI BOEHHHUX 3JI0YMHIB B yMOBaxX OOMOBHX i CYyNPOBOIKYETHCS
3HaYHUMH TPYIHOILAMU 300py Ta 30epekeHHs 10Ka3iB. OJIHIEI0 3 OCHOBHUX MPoOiieM
€ TIOBTOPH1 OOCTPLIIN TEPUTOPIH, K1 MOXKYTh MMPU3BOIUTH JI0 BTPATH CIIIJIIB BUOYXY |35,
c. 373].

CyTTeBOIO MPOOIEMOIO0 € 0OMEKEHUN JOCTYI 10 MICIs MOIi. Y psijii BUTIAJIKIB
MPOBE/ICHHS OISy YCKIAJAHIOETHCS AKTUBHUMHU OOMOBHMH isIMU, MIHYBaHHSIM
TEPUTOPIA, PYWHYBAHHSIM TPAHCIOPTHOI 1HPPACTPyKTypHn ab0 TUMYACOBOIO
OKYTAITIEI0 OKPEMUX HACENIEHUX MYyHKTIB [4, c. 49].

OxpeMi ¢l MOKYTh BTpadaTUCs BHACIIOK MOKEXK, pyHHYBaHb a00 aBapiiiHO-
pATYBajIbHUX po0IT. OCOOIMBO Bpa3IMBUMHU € O10JOTIYHI Ta 1HILI HECTIMKI CIIIH, K
MOYTh OyTH BTpad€Hi IPOTAroM KOpOoTKoro vacy [11]. ¥ takux ymoBax oco0iIMBOro
3HaUYC€HHAd HaOyBa€ CBO€YACHE 3aCTOCYBaHHSA 3aco0iB (OTO-, Bifeo- Ta HU(POBOI
dbikcari.

OxkpeMy CKJIaJHICTb CTAHOBUTH 1AeHTH(}IKalsl OoenpumaciB Ta iX yJIaMmKiB.
3HauHl MOIIKOJKEHHS, (hparMeHTallisi BUOYXOBUX MPHUCTPOIB, TEPMIYHHI BIUIUB 1
nedopmairisi €JIEMEHTIB HEPIAKO YCKIAIHIOIOTh BCTAHOBJICHHS KOHKPETHOTO THITY
3aco0y ypaxeHnHs [12, p. 57]. Lle 3yMoBIt0€ HEOOXIAHICTh 3aTy4YCHHS CTEHIATICTIB
BHOYXOTEXHIYHOTO TIPOdiIro.

OxpeMoro mpoOJaeMor0 Tij] Yac JOKYMEHTYBaHHS BOEHHHX 3JIOYMHIB € BTparta
MeTagaHux (oTo- Ta Bigeodikcarllii i yac nepegadi {udppoBux MaTepiamib. Y 3B’ 13Ky
13 UM JOIUIBHUM € BUKOPUCTAaHHA YHI(IKOBAaHUX TMPOIEAYyp apXiByBaHHA Ta
pe3epBHOTO 30epekeHHs ITU(POBUX JOKA3IB.

EdexkTuBHE [OKyMEHTYBaHHS HAacCHiJIKIB OOCTpUIIB MNOTpedye crerianbHOi
MIATOTOBKY CIIITYNX, KPUMIHAIICTIB Ta BUOYXOTexHIKIB [7, c. 131].

Otxe, ¢ikcaiis ciifiB BUOYXy Ma€ BaXKJIMBE 3HAYCHHS I JIOKYMEHTYBaHHS

BOEHHMX 3JI0YHMHIB Ta BCTAHOBJICHHs 00CcTaBUH Mo/iil. EQeKkTHBHICTh TOKyMEHTYBaHHS
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3QJIKUTH BiJl ONIEPATUBHOCTI MPOBEACHHS OTJISITY, B3a€MO/IIT CJI1T40T0, KpUMiHATICTa
Ta BUOYXOTEXHiKa, a TaKOX BUKOPUCTAHHS IMUPPOBUX TEXHOJOTIH JOKYMEHTYBaHHS
JOKa3iB.

3anponoHOBaHUM MO CHiAIB BUOYXYy Ha MEpBUHHI, BTOPUHHI Ta HECTIHKI
J03BOJISIE BU3HAYUTH TAKTUYHY MOCITIIOBHICTh iX JOKYMEHTYBAaHHS Ta 3MCHIIHUTH
pU3MK BTpaTH J0Ka30BOi iH(opmarii B ymoBax OoHoBux miii. OOrpyHTOBaHO
JOIIBHICTh TOE€IHAHHS TPAAMUIIIHHUX KPUMIHATICTUYHUX METOAIB 13 IU(POBOIO
MPOCTOPOBOIO  (piKkcariero Miclsl TOAil, BHUKOPWUCTAHHAM aepo3iiomku Ta 3D-
CKaHyBaHHsI. 3alIpOIIOHOBAH1 M1JX0IM MOKYTh OYTH BUKOPUCTaHI IiJl Yac OpraHi3aiii
OTJISiAYy MiCIlb OOCTpPLNIIB, BUSHAUCHHS IMPIOPUTETHOCTI JOKYMEHTYBAHHS HECTIMKHUX
CJII/IIB Ta MIHIMI3aIlll pU3UKY BTPaTH J10Ka30BOi 1H(opMaIlii.
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JinbHa 3.D.,

JOLIEHT Kadeapu KpUMiHATBHO-TIPABOBUX AUCITUILTIH
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa

Ta MPaBOOXOPOHHOI JISITBHOCTI

KaHIUJAT IOPUANIHAX HAYK, TOIEHT

(Tvsiscorutl oeporcasnuil ynieepcumem

BHYMPIUWHIX CNPaAs)

BIZIMOBA AJIBOKATA BIJ 3MIMCHEHHS 3AXHCTY Y
KPUMIHAJBHOMY ITPOBAIKEHHI: TPOIIECYAJIbHUM TA
ETUYHUHA ACHEKTH

["apanTi€ero peanizariii 3acaau 3a0e3MeUeHHs IpaBa Ha 3aXUCT Y KPUMIHATILHOMY
MPOBAJKEHHI € MPABO 0COOH, 30KpeMa IMiJI03PIOBAHOT0, OOBUHYBAYEHOTO 3aXUINATH
cebe CaMOCTIHHO, BIJIMOBJISIFOYMCH BIATOBIHO BIJ MOCIYTr 3aXHMCHUKA, a TAKOXK 1
3allydaTd 3axHCHHKaA 3a OakaHHAM. BupaeThcs, 10 y MexaHi3Mi peaiizaiii mpasa
0cO0OM Ha CIpaBEUIMBUI CyJI, 3aJIy4eHHsS 3aXMCHUKa-aJBOKaTa J0 MPOBAIKECHHS €
BOXJIMBUM BaxkeneM. OJIHAK, HAa MPAKTUIl MOXKYTh BUHUKATH CHUTYaIlli, KOJIH caMe
3aXMCHUK XOY€ BIJMOBUTHUCH BiJ 3MA1MCHEHHS 3axucTy. YHMHHE KpUMIHAJIbHE
npolecyaibHe 3aKOHOJABCTBO I10/10 IILOTO MICTUTh YITKO HaBEEH1 BUTIAJIKU: 1) SKIIIO
€ 00CTaBUHM, sIK1 3T1THO 3 UM Ko1eKCOM BUKITIOUaIOTh HOTO y4acTh Y KPUMIHATBHOMY
MPOBAJXKEHHI; 2) HE3roJId 3 MiJ03pIOBAHUM, OOBUHYBAYEHUM IIOJ0 BUOPAHOTO HUM
croco0y 3axucTy, 3a BHUHSTKOM BHITQJIKIB OOOB’S3KOBOI y4YacTl 3aXHCHHKA; 3)
YMUCHOTO HEBUKOHAHHS IMiJI03PIOBAaHUM, OOBHHYBAaYE€HUM YMOB YKJIAJCHOTO 3
3aXUCHUKOM JIOTOBOPY, SIK€ TIPOSBISETHCS, 30KpEMa, y CHCTEMaTHYHOMY
HeJoJepKaHH1 3aKOHHUX NOpaJ 3aXMCHUKA, MOpYLIEeHH] BUMOT 11boro Kozekcy Toio;
4) K110 BiH CBOIO BIIMOBY MOTHUBYE BiZICYTHICTIO HAJI€XKHOI KBaJ(PiKaIli 1J1s1 HATaHHS
IIPABOBOI JOMIOMOTH Y KOHKPETHOMY MTPOBAJIXKCHHI, 10 € 0CO0IMBO cKitagHum[1].

[IpornonyeThCs MpoaHaizyBaTH KOXKHY 13 HABEICHUX MIJACTaB. Tak, BIacHE 11010
00CTaBHH, SIKI BUKJIIOYAIOTh y4acTh 3aXMCHUKA Y KPUMIHAIBHOMY MPOBAIKEHHI, TO

Ma€ThCs Ha yBa3l CUTYallll, KOJIM 3aXUCHUK Y IIbOMY K KpUMIHAIbHOMY MPOBAIKEHH1
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OpaB yd4acTh y pOJII CIIAYOrO CYHAJi, CYIJl, MPUCSHKHOTO, MPOKypopa, CIIa4oro,
MOTEPIIIIOro, MepeKiaaayda, eKcnepra, cremiancra abo X HUBUILHOTO MO3WBavya 4u
BijmoBiada. TakoX, y4acTh 3aXUCHHUKA € HEMOKIIMBOIO Y BUIIAJIKY, SIKIIIO BiH HAJA€
Yy paHillie HaJaBaB IIPaBOBY JOTIOMOTY 0C001, SAKIO IHTEPECH I11€1 0COOM Cynepeyarh
iHTEepecam ocoOH, sika Ha JaHUH MOMEHT 3BEpHYJIACH JI0 3aXHUCHUKA 10 JOTIOMOTY a00
K SKIIO BIH € POJAMYEM UM YJICHOM CiM’1 OJHOTO i3 yYaCHUKIB KPUMIHAJIHHOTO
POBAHKEHHI — CJIIYOTO, MPOKYypopa, Cyaai abo moTepriyioro. SKmo y aaBokara
npodeciiiHa TiSIBHICT € 3yMUHEHOI0, a00 MPUIIMHEHOI0 — II€ TaKOX BBAXKAETHCS
MiJICTABOIO JIJII HEMOXJIMBOCTI JOMYCKY WMOro J0 3aXHCTy Yy KpPUMIHAJIbHOMY
MpOBa/>KEeHHI. BracHe, BIMOBIAHO 0 BUMOT CT. 78 KpuMIHaIbHOTO MPOIECyaIbHOTO
KOJIeKCYy YKpaiHH, y pa3l ICHyBaHHS BUILEBKa3aHUX OOCTaBUH aJBOKAT MiJIATaTUME
BIJIBOJTY.

Hactynna o6cTaBuHa, 1110 J03BOJISIE€ aIBOKATY BIIMOBUTHUCH BiJ] 3aXHUCTY € (PakT
CYyNEpPEeYHOCT] aJBOKaTa Ta MOro MiJ3aXUCHOTO 100 OOPaHUX METOIB Ta CHOCOO0IB
3axucty. TyT BapTO 3a3HAUUTHU MPO KIJIbKAa KIOYOBUMX MOMEHTIB. [lepimn 3a Bce,
3BUYANHO aJIBOKATY CJIJ MaMm’ SITaTH MPO MPIOPUTET IMO3HUIII] KI1€HTA, TOOTO BUMOTa
3aBK/IM TTOBUHEH JIISATH JIMIIIE B IHTEpECcax CBOTO MiJI3aXUCHOTO. [{o mpukiagy, sKIo
MiJ3aXUCHAN BU3HAE CBOIO MPOBHHY, TO aJBOKAT IMOBHHEH IOTPUMYBATHCh TaKOi
no3uuii 1 OyayBaTu 3axucT 13 ii BpaxyBaHHsM. Y crtatrTi 21 3akony Ykpainu «Ilpo
aZBOKaTypy Ta aJBOKATCbKy [ISUIbHICTB», TMPSIMO BKa3aHO, IO aJIBOKATy
3a00pPOHSETHCSI BUKOPUCTOBYBAaTH CBOI TIpaBa BCyIeped IpaBaM, CBOOOJaM Ta
3aKOHHUM 1HTEpecaM KJII€HTa Ta 3aiiMaTH y CIpaBi MO3UIIII0 BCyNeped BOJI KITIEHTA,
KpiM BHITaJIKiB, SKIIO aJBOKAT BICBHEHUH y caM00OMOBI kimieHTa[2]. BiacHe 3a Takux
o0cTaBuH, OyayBaTH 3aXUCT OyJe CKJIQJHO, K TAKTUYHO TaK 1 MCUXOJOTIYHO, aKe
aZBOKaTy HE0OX1JHO Oy/ie 3aCTOCOBYBATH METOJIU MCUXOJIOTTYHOTO BIUIMBY Ha CBOTO
M1J3aXMCHOTO VISl IEPEKOHAHHS MOro Taku OyTH BIJBEPTUM 13 CBOIM 3aXMCHUKOM, a
TaKOXX BMITH HaJaro[KyBaTH NCUXOJOTIYHUN KOHTAKT, SIKHMA, 10 Pedi, 3 TOYKH 30py
TICUXOJIOT1 BBOXKAETHCS MEPIIMM CITIIITHAM KPOKOM JI0 TIOAAJIBINOI criBmpaiti. Takox

BB@)XAETHCS, 110 PINIEHHIO MPO BiJAMOBY 3IIHCHIOBAaTH 3aXUCT YEpe3 came 1[I0
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o0cTaBMHY TOBUHHI NEpeAyBaTH CIIPOOM TaKU Y3TOAUTH IMO3MIIIT Ta 3HAWUTHU CIILJIbHE
pIIIEHHS.

3BUYAHO, TOBOPSYH TIPO IFO MIJACTaBY IS BIIMOBHU aBOKATa Bija 31HCHEHHS
3aXMCTY CHiJ] MaMm’sITaTh PO BUIMAAKKA 000B’SI3KOBOT y4acTl aJBOKaTa, ki BU3HAYCHI
3aKOHO/ABIIEM Yy CT. 52 KpuMiHaNIbHOTO MpOoIeCyaibHOr0 KOACKCY YKpaiHu.

Cutyaris, KOJHM MiJI03pIOBaHNH, OOBUHYBAaUCHUN YMHCHO HE BHKOHYE YMOBU
JIOTOBOPY, YKJIQJCHOrO 13 aJIBOKAaTOM, IO TPOSBISETbCS B CHUCTEMATUYHOMY
HEBUKOHAHHI 3aKOHHMX TOPAJl a/IBOKaTa —B3araji CTaBUTh MijJ CyMHIB €()eKTUBHICTb
THCTUTYTY 3aXUCTy. AJI’K€ MOKHA 3BICHO HE TIOTO/I)KYBATUCH 13 OKPEMHUMH MO3UIISIMU
3aXMCHUKA, MIJJIaBaTh CYMHIBY HOTO MOpaau, IpOTe HE 3aBaKaTH BUKOHYBATH HOMY
CBOIO pPOOOTy, SKa BIIaCHE CIHpPsIMOBaHAa Ha Te, MO0 TMOKPAIIUTH CTAHOBHIIE
MiJ3aXMCHOTO. | Taka cuTyailisi Ma€ HeraTUBHI HACHIJIKM Hacammepea JUisl caMmoro K
M1J3aXMCHOTO, aJIKe MOCTINHHI CyNepEeYKH, pO301)KHOCTI YA KOH(MIIKTH MIXK aIBOKATOM
Ta M1J03PIOBAHUM Y1 OOBMHYBAaY€HHM OYyAYTh CIIPUSTH CTOPOHI OOBHHYBAUYEHHS.

Baprto HaronocuTy, 110 HaBiTH TPH TaKid CUTYyallli BIJIMOBHU, aJIBOKAT HE MOXKE
PO3rOJIONIYBATH BIJOMOCTI, IO MICTATh aJJBOKATCbKY TAEMHULIIO 1 CTOCYIOTHCS TAKOTO
M173aXUCHOTO.

OcTanHbOIO TIACTaBOIO, sKa mnepeadadeHa y cr. 47 KpuminaibHOro
MPOIECYyabHOTO KOACKCY YKpaiHM Ha3BaHO BIJCYTHICTh Yy aJBOKaTa HaJEXKHOT
MpaBOBOT KBaMi(piKaIii A 31HCHEHHS 3aXUCTY Y KOHKPETHOMY IpoBaKeHH1. OTHaK,
BUJIAETHCS, 1110 MPABWIBHIIIE BXKUBATH TEPMIH «KOMIIETEHTHOCT», SIKUU € OUIbII
BY3bKHM, 1 O3HAYa€ HEJOCTATHICTh 3HaHb T4 BMIHb caM€ B KOHKDPETHIM cUTyarlii, B
KOHKPETHOMY TIpoBai>KeHHI. OCKIIbKHA HasBHICTh MPAaBOBOI KBaJli(piKkallii € OJIHI€IO 13
OCHOBHHUX YyMOB, W0 Ja€ MpaBO 0COO01 3AIMCHIOBATH AaJBOKATCHKY MHiSTIbHICTb.
BianoBigHo, SIKIIO MU TOBOPHMMO JIMIIIE PO HEMOXKJIMBICTh 3IMCHIOBATH 3aXHCT B
KOHKPETHOMY KPUMIHAJIbBHOMY IIPOBAXKEHHI, TO 1€ HE 03HAYa€ BiACYTHICTh HAJIEKHOT
paBoBOi KBadiQiKalli y aiBokaTa. B jaHoMy BUNIaIKy HEKOMIIETEHTHICTh CTOCY€ThCS
JIUIIIE 3HaHb MO0 MpeaMeTa MeBHOro npoBakeHHs. HaBiTh y momoxkenHi [IpaBun
aBOKATChKOi eTWKU (cT.11) KOMIEeTEeHTHICTh Ta JOOpPOCOBICHICTh aJBOKaTa

«mependavae 3HAHHS BIAMOBIIHUX HOPM IpaBa, HasBHICTh HEOOXIAHOTO JOCBIAY iX
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3aCTOCYBaHHs, JOCKOHAJIICTh B ypaxXyBaHHI BCIX 00CTaBUH, IO CTOCYIOTHCA JOPYUEHb
KJII€EHTA Ta MOXKJIMBUX IIPABOBUX HACIIKIB HOTO BUKOHAHHS, PETEIbHY IMiIT0OTOBKY 110
BUKOHAHHS JOPYYCHB»[3].

[TuTaHHs 11010 KOMIETEHTHOCTI B IbOMY PO3YMiHHI Kpallle 3BICHO BUPIIIYBaTH
caMOMy aJIBOKAaTy OCOOMCTO, MPHU IIbOMY KPUTHYHO Ta PEabHO OI[IHIOIOYH CBOI
3HaHHA, BMIHHS Ta HaBUKH. Lle Oyae mepumm KpoKoM 10 peanisallii mporecyaibHOl
rapaHTii Ha KOMIETEHTHUH 3aXUCT.
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Kamaina O. B.,

3aBiJlyBauka Kadeapu KpUMIHAIBHOTO TPOIIECY
JOKTOP IOPUIUYHUX HAYK, Ipodhecop
(Hayionanvhutl iopuouunutl ynigepcumem

imeni Apocnasa Myopoeo)

MHOKHWHHICTH MPOIECYAJIbHUX MOJIEJIEM ®IKCAIIII PEUOBUX
JOKA3IB Y KPUMIHAJIBHOMY ITPOBA/I’)KEHHI: IIPOBJIEMU
HOPMATUBHOI'O PET'YJIFOBAHHA

[IpaBoBa BU3HAaYEHICTh HOPMATUBHOI'O PETYJIFOBAaHHS Ma€ KIIFOUOBE 3HAUCHHS JIJIs1
Mpolecy TIYMAau€HHd HOPM IIpaBa, iX PO3YMIHHS, YCBIJIOMJIEHHS 3MICTY Ta
NOJaJbIIOro 3acTocyBaHHsA. Hemapma B ropuanuHiil Jiteparypi, HOPHUCBSYEHIN
npobjieMaM  3aKOHOTBOPEHHSI,  HAyKOBI[l  MOCHIJOBHO  MiAKPECTIOOTH i
dbyHIaMeHTaIbHE 3HAYCHHSI.

Oco06muBOi Baru MpaBoBa BU3HAYEHICTH HOPM TMpaBa HaOyBae y cdepi
KPUMIHAJIBHOTO MpoBakeHHA. Came TyT oco0a HallOUIbIIO MIPOI0 CTHKAETHCS 3
PU3MKOM 3aCTOCYBaHHS 3axOJiB 3a0€3MeUeHHs KPUMIHAJIBHOTO IPOBAKEHHS,
OOMEKEHHSAM MailHOBMX IIpaB, 3aCTOCYBaHHSAM 3amoOODKHUX 3aXOJIB Ta IHIIUMU
NPUMYCOBUMH 1HCTPYMEHTaMH JEp>KaBHOTO BIUIMBY. Y TaKHX YMOBax Oy/Ib-sKa
HEBU3HAYEHICTh, BAPIaTUBHICTH a00 CYNEPEWIUBICTh MPOIECYATLHUX HOPM CTBOPIOE
peainbHy 3arpo3y NOpyIIEHHS MpaB 1 CBOOOT YYaCHHUKIB KPUMIHAJILHOTO TTPOBAKEHHS,
a TAaKOX TIPUBAE JOBIPY 10 OPTaHiB, K1 peasli3yi0Th KpUMIHAILHO-TIPABOBY MOJIITUKY
JepKaBu.

[IpaBoBa BU3HAYEHICTH y 11K cepi nependavae He JIUILIE YITKICTh (OPMYITIOBaHb,
a W OJHO3HAYHICTh MpoIenyp, IMepeadadyyBaHICTh MPABO3aCTOCYBAHHS Ta
Y3TO/IPKEHICTh MPOLIECYaTbHUX MOJCIIEH, SIK1 PETYJIIOI0Th MOPSIA0K 30upaHHs, dikcarlii
Ta OLIHKK J10Ka3iB. OcoOIMBO rocTpo L mpolriema MpOSIBISETHCS Yy MUTAHHIX
¢ikcariii pe4yoBUX J0Ka3iB, I MHOKHUHHICTh MPOIIECYaTbHUX MOJENEH, BIICYTHICTh
€IVHUX TIPOIEeNyp Ta TOISKyAW (PparMeHTapHICTh HOPMATHUBHOTO PETyJIOBaHHS

CTBOPIOIOTH YMOBU JIA HGOI[HaKOBOI IIPAKTHUKH, a ITIOACKYAU TAKOXK IJIA 3JIOB)KUBAHb.
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Cratts 41 Koncrutyiii Ykpainu nporoJionye, 1o «KoxeH Mae npaBo BOJIOITH,
KOPUCTYBATHCS 1 PpO3MOPSKATUCS CBOEIO BJIACHICTIO, pe3yJbTaTaMU  CBOE]
IHTEJICKTyaJIbHOI, TBOPYOi MisNIBHOCTI... HixTo He Moxe OyTH MNPOTHIPABHO
no30aBieHuil mpaBa BiacHOCTI. [IpaBo mnpuBaTHOI BJIACHOCTI € HEMOPYIIHHM...
Konpickamiss maitHa Moke OyTH 3acCTOCOBaHA BHWIKJIIOYHO 3a PINICHHSIM Cyny Y
BHUIIAJIKaX, 00Cs31 Ta MOPSAAKY, BCTAHOBICHHUX 3aKOHOMY». KOHCTUTYIIIIHE MONT0KEHHS
PO HETIOPYILIHICTh MpaBa BIACHOCTI Y3TOKY€ETHCSA 3 BAMOTaMU HU3KHU MIXKHApOIHO-
MPABOBUX aKTIB, y SKUX II€M MPUHIUN 3aKPIIUICHUN K OJUH 13 (PyHIaMEHTaIbHUX.
WneThest, 30kpeMa, po 3aranbHy AeKiIapaliio mpas moauHd (cT. 17, 4. 2 cr. 29),
MuiKHapoIHUNA MakT MpPO TPOMAJSHCHKI 1 TONMITHUYHI mpaBa (crarti 2, 17),
MiKXHapOJHUI MAKT MPO €KOHOMIYHI, COLaJIbHI 1 KYJbTypHI npaBa (ctaTTi 3, 4), a
Takok Npo KOHBEHIII0 Mpo 3axuCT MpaB JIOJUHU 1 OCHOBOIOJOKHUX CBOOOJ Ta
ITpoTtoxon Ne 1 1o Hei. Vi 11 TOKYMEHTH BUXOJSTH 13 TOTO, 1110 MPABO BJIACHOCTI, X04a
1 OXOpPOHSIETHCSA HA HAMBUIIIOMY pIBHI, HE Ma€ aOCOIIOTHOTO XapakTepy. BrpyuanHs
JepXxaBu y cepy MHPHOTO BOJIOJAIHHS MailHOM JOMYCKAa€ThCs JIMILE 32 HAsIBHOCTI
YiITKO BU3HAYEHUX 3aKOHOM IMJICTaB 1 3a YMOBHM 3a0€3MEUEHHSI HaJCKHUX
IPOLECYabHUX FapaHTIH.

€Bponeicbkuil cyJ 3 TMpaB JIOJUHU Y CBOIM MPAKTUI[l HEOJHOPA30BO
HaroJIollyBaB, O Oy/Ab-sK€ BTPYYaHHs y IPaBO BJIIACHOCTI Ma€ OyTH «BCTaHOBJICHE
3aKOHOMY, TIEPECTIAyBaTH JIETITAMHY METY Ta OyTH «HEOOXITHUM Y I€MOKPATUYHOMY
cycnuibeTBI». LI KpuTepil MOCHIAOBHO MPOCTEXKYIOTHCS Y PIIIEHHSAX Y CIpaBax
«CepsBin npotun Ykpainm», «llIBumka mnpotu VYkpainwm», «bpymepecky mportu
Pymynii», «Crnopponr i Jlonupot npotu LlBerii», «KoBanb Ta in111 npotu Ykpainuy,
«30CIMOB MpOTH YKpaiHu» Ta Oararbox 1HIMX. Came TOMy (pOpMYyBaHHS YITKHX,
nependavyyBaHUX 1 Y3TO/DKEHUX 13 MDKHAPOJAHUMH CTaHJApTaMU TapaHTid mpu
3aCTOCYBaHHI 3ax0/liB 3a0€3Me4YeHHs] KPUMIHAJIBHOTO MPOBAIKEHHS, IPOBEJICHHI
cmiauux (po3IIyKOBUX) [l € KIIIOYOBOK YMOBOIO 3aXHCTy MpaBa BIACHOCTI B
KpUMiHAJIbHOMY TPOILIECI.

3BepHeHHs 10 nojoxeHb KIIK Ykpainu, 30kpema 10 HOpM, 110 PEMIAMEHTYIOTh

mpoliecyaibHl MEXaHi3MHU, HACHIIJIKOM SKHUX € OOMEXKEHHS MpaBa BIACHOCTI (apemit
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MaiiHa, oOrJiAl, OOIIyK, THUMYacOoBe BUJIYyYEHHS MaiHa, a TaKoX MpoLexypu
BIJIIIKOAYBAaHHS IIKOJM, 3aBJAaHOI KPUMIHAJIBHUM IPABONOPYIICHHSIM) BKa3zye Ha
ICHYBaHHSI MHOXHHHUX TPOIECYaTbHUX TMOPSAKIB SKI MOENHAHI 3 BTPYYaHHSIM Yy
MaiiHOBY cdepy ocobu. BomHouac 111 MexaHi3Mu, TOnpu (GpopMalibHE YHOPMYBAHHS
OKpEeMHUX TPOIEAYp, 3aTUIMIAIOTHCS MK COOOI0 HEY3ro/UKeHMMM a0o i y3araii He
BPETYJIbOBAHUMH.

bepyun no yBarum oObMexeHICTh 00CATY Te€3 JOMOBII, PO3IJITHEMO JIMIIIE OJIUH
aCTEeKT MHOXXHHHOCTI IPOIECYaTbHUX MOPSIKIB.

30KkpeMa, y MpaBO3aCTOCOBHIM MpaKTHI CIiI4l, MPOKypOpu Ta Ji3HaBaul
Hal4acTile MaloTh CIIPaBy 3 pe4aMu, IpeaMeTaMH Ta JOKYMEHTaMHU, K1 BU3HAIOTHCSA
PEYOBUMH JIOKa3aMHU Ta MHIUISITalOTh 30€pEKEHHI0, MOXYTh OyTH KOH(ICKOBaHI B
MOPSIIKY CrerianbHOi KoHpicKaIli Ui KoH(ICKaIlil K BUIY MOKapaHHs, a00 K 3aBISKU
AKUM MOXXe OyTH 3a0e3leueHe BIIIIKOAYBAaHHS IIKOJW, 3aBJAaHOI KPUMIHAJIBHUM
MPaBOIOPYIICHHSM, Ha MM1JICTaBl Pe IBIEHOT0 LIUBIILHOIO IMO30BY .

[IpouecyanbHuil Mops 10K NPOBEACHHS OOIIYKY repeadadae 3BepHEHHS CI1AYO0TO
Yy MpPOKypopa A0 CIAYOro CyAJl 3 KJIOMOTaHHSAM PO HAJaHHS J103BOJY HAa HMOro
MPOBEJICHHs. Y TaKOMy KJIOMOTaHHI, BiAMOBIIHO 10 1. 7 4. 3 cT. 234 KIIK Ykpainu,
000B’S3KOBO MaroTh OyTH 3a3Ha4yeHl 1HAWBIIyalbHI a00 pOJOBI O3HAKU peyel,
JOKYMEHTIB, 1HIIOINO MaiHa 4 OCi0, Kl MJIAHYEThCS BIAUIYKATH, & TaKOX iXHIN
3B’SI30K 13 BANHEHUM KPUMIHAJILHUM MTPABOTMIOPYIIICHHSIM.

[Tonpu HaykoBI pekomeHpalii Ta cpopMOBaHI MPaBOBI Mo3uLii BepxoBHOro
Cyny, cimigya mpakTHKa J0C1 IPYHTYETHCS Ha MIAXO1, 3 SIKAM pedl Ta JOKYMEHTH,
MepeIiueHi y KJIOMOTaHH1 PO MPOBEICHHS OOITYKY, MICI iX (PaKTUYHOTO BiAIITYKaHHS
aBTOMATUYHO BH3HAIOTHCS PEUYOBMMHU JokazamMu. OFHAK CIiJlT ypaxoByBaTH, IO
3BEPHEHHS JI0 CJIIIYOTO CY/JI1 3 KJIOMOTAaHHSAM MO MPOBEACHHS OOIIYKY Ma€e Ha METi
OTpPUMaHHSI 103BOJTy Ha TIPOHUKHEHHS /10 )KUTIIA YU 1HIIOTO BONOAIHHS ocobu. Takuit
MIIX1 Y3TOKY€EThCA 3 KOHCTUTYLIHHOIO rapaHTIeI0 HeTOTOPKaHHOCTI kutia (ct. 30
Konctutymii Ykpainu), BIAMOBIAHO 0 SIKOT MPOHUKHEHHS /O KUTJIA YU 1HIIOTO
BOJIOJIIHHA OCOOHU, a TaKOXX MPOBEACHHS B HUX OTJISAAY a00 OOIIYKY JOIMYCKA€ThCS

JIUIIIE HA IM1/ICTaBl BMOTHBOBAHOTO PIIICHHS CYY.
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OTtxe, TiCHs BIAIIYKAHHS peuei, TOKYMEHTIB Y 1HIIIOTO MaifHa, 3a3HAYEHUX B
yXBajJl CIITYOTO CYJIJi, CTOpOHa OOBHHYBAUCHHS 30008 ’s3aHa 3BEPHYTUCS JI0
CJIITYOTO CYA1 3 KIIOTIOTAaHHSIM PO HAKJIAJECHHS apeliTy Ha Take MaiHo, peani3yrun
3arajbHy 3acaay KpUMiHAJIBLHOTO MpOBaKeHHs, nepeadaveny cr. 16 KIIK Ykpainu,
Ta MpolecyaIbHUl TOPSAIOK, 3akpiruieHnii y raasi 17 KIIK.

[HmIa cutyartlisi BAHHKA€E TOJ1, KOJIM MiJl 4ac MPOBEJACHHS OOIIYyKY BHUSBIISIOTHCS
pedl M JOKYMEHTH, II0 MalOTh 3HAYEHHS [l KPUMIHAIBHOTO MPOBA/IKEHHS, ajle He
Oynu 3a3HaueHi B yxBaimi ciuigdoro cyami. lleli Bumagok OimbIn  JeTaIbHO
BperyiaboBanuii KIIK, onHak motpedye cMCTEMHOro TIyMau€HHs, 30KpeMa 4. 2 CT.
168, peuenns 3 4. 7 ¢t. 236 Ta a63. 1 4. 5 c1. 171 KIIK Ykpainu. 3okpema, BIATIOBITHO
10 4. 7 ct. 236 KIIK, «BuitydeHi pedi Ta JOKYMEHTH, SIKI HE BXOJATh /10 MEPEIIKY,
I10/10 SIKOTO IPSMO HaJaHO O3B Ha BIAIIYKAaHHS B YXBaJll PO 103B1J1 HA IPOBEICHHS
0O0IIIyKY, Ta HE BITHOCSTHCS 10 MPEIMETIB, BUIIYUYECHUX 3aKOHOM 3 00ITy, BBAXKAIOTHCS
TUMYAacOBO BIUIYYCHUM MaiHOM).

VY cBoro yepry, BianoBigHO A0 a63. 1 4. 5 cr. 171 KIIK Ykpainu, kiomnoTaHHs
CJIIY0TO, MPOKYpopa MPO apelliT MUMYACO80 BUNYYEHO20 MAtiHa TIOBUHHO OYyTH
MO/JIaHO HE IMI3HIIIE HACTyMHOTrO poO0YOro JHS MIC/is BWIyYEHHS MaifHa, 1HAKIIIe
MaiiHO Mae OyTH HEraiiHO MOBEPHYTO 0C001, Y SIKOi HOro 0yJI0 BUIIYUYEHO.

OTxe, i KOHCTaTyBaTH HAsBHICTh LIOHAMMEHINE JBOX IMPABOBUX PEKUMIB
MaiiHa, 10 Ma€ 3HA4YEHHs U1 KpUMIHAIbHOrO mHpoBapkeHHs: (1) maitHa, mpsiMo
3a3HAYEHOr0 B YXBall CIIIYOr0o CyJl MpO JI03BUI HAa MPOBEIEHHS OOIIyKy, Ta (2)
MaliHa, He 3a3HAY€HOT0 B YXBaJl, ajie (PaKTUYHO BUSBIICHOTO 111 4ac OOIIYKY 1 TAKOTO,
o HaOyBa€ MpOLECyaIbHOTO CTaTyCcy THUMYacoBO BWIJIy4eHOro MmaitHa. Boanouac
BIJIMIHHICTb y MpoliecyalIbHOMY NOPSAAKY (popMaiizalii mpaBa Ha Oro BiIUTyKaHHS HE
3BUIBHSIE CTOPOHY OOBHMHYBAau€HHS BiJl OOOB’SI3KYy HAJIKHUM YMHOM 3aikCcyBaTu
0oOMEKEHHS IpaBa BJIaCHUKA Ha BIJUYXEHHS, pO3NOPSIKEHHs Ta/a00 KOPUCTYBaHHS
TaKuM MaWHOM Yy mopsaky, nependauyenHomy riaBoto 17 KIIK VYkpainu «Apemt
MaHa».

VYBary ciijJi 3BepHyTH Ha BIAMIHHOCTI Y MPOLIECYaJbHUX NOPSAKAaX 3BEPHEHHS J10

CITYOTO CYI/l 3 KJIOMOTaHHSM TPO HAKJIAJACHHS apemTy Ha BUJIyYeHE MaiHoO.
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3akoHoAaBelb nepeadaydae aBa Takux nopsiaku. [lo-nepime, BiamoBiaHo 10 a63. 1 4. 5
ct. 171 KIIK Ykpainu, KJIOMOTaHHS CJIITY0T0 UM MPOKYpopa Mpo apeuim mumiacoso
8UYYUeH020 MaliHa Mae OyTH MIOJaHe He Mi3HIIIe HACTYITHOTO poO0YO0Tro AHS MiCIIs HOTO
BUJIyUYEHHS, y pa3l HENOTPUMAaHHS I[bOTO CTPOKY MalHO NiJIsirae HeramHoMmy
MOBEPHEHHIO 0Cc001, y sKOi Horo Oyno BuirydeHo. [lo-apyre, y pasi mumuacosozo
BUTYUEHHS MAIHA NIO 4aC 0OWYKY YU 0271510y, NPOBEOEHUX HA NIOCMABI YX6au CLiOY020
Cy00i, TOCTaHOBJIEHO1 BIAMOBIAHO 10 cT. 235 KIIK Ykpainu, KjonoTtaHHs Npo aperrt
TaKoro MaiiHa mMae OyTH MoJaHe MPOTATOM 48 TOJIWH Miclid HOro BHIIyYEHHS; y pasi
IPOITYCKY I[LOTO CTPOKY MalHO TaKOX IMiIJIsira€ HEralHOMY MOBEPHEHHIO.

TakuMm 4YMHOM, 3aKOHOJIaBEIlb YCTAHOBIIIOE JIBa PI3HI CTPOKU 3BEPHEHHS 0
cmayoro cynal. Ha nam mornsan, Taka audepeHIialis Mae HU3KY HETraTUBHHX
acrmekTiB: 1) BOHa J€30praHi3y€e JisIBbHICTh CIITYOr0 Ta MPOKYpOpa, YCKIAIHIOIUU
BU3HAUYCHHS HAJICKHOTO CTPOKY 3BEPHEHHS; 2) CTBOPIOE PH3UKHA TIOMHJIOK Y
MIPaBO3aCTOCOBHIN MPAKTHUIIl Yepe3 HEOOX1IHICTh BUOOPY pEJIEBAaHTHOTO MpaBuia JJis
KOHKPETHOI CUTYaIlli Ta, MOKJIUBO, TOPOKYE CIIOKYCY BUOOPY HAUOIIBII «3PYUHOT 0
nopsiaky; 3) 6€3 J0CTaTHHOr0 OOTPYHTYBAHHS BCTAHOBIIIOE Pi3HI TPABOB1 PEKUMMU TSI
OJIHOTUITHUX CUTYaIli}, 1[0 MOKYTh BUHUKHYTH B M€XaX OJIHI€I CJ111401 (PO3IITYKOBOT)
i1, 00’ €THAHOT €IMHOIO0 METOIO.

Kpim Toro, ciia 3BepHyTH yBary Ha Te, 10 Y BUMAJIKY, iepeadadyeHomy aos. 1 4.
5 ct. 171 KIIK Vkpainu, cTpok 3BEpHEHHS 10 CI1TY0ro Cyl GakTUIHO MOXKe OyTH
30UIbIIIEHUH 3 OMJISIAY Ha 00’ €KTUBHI 00CTaBUHU. SIKIIO BUITYYCHHSI MaiiHa BiJ10YyI0CS
HarepeI0H1 BUXITHUX YH CBATKOBHUX JIHIB, CTPOK «HE I3HIIIIE HACTYITHOTO pOO0YOro
THS» aBTOMATUYHO TIOJOBXKYETHCS, 10 CTBOPIOE HEPIBHICTh Yy MPaBOBOMY
pEryJoBaHH1 MOPIBHSHO 3 (PiKCOBaHUM 48-rOIMHHUM CTPOKOM, NepeadayeHum aos. 2
4. 5 cr. 171 KIIK Vkpainu.

YpaxoByroun BHKIIAJICHE, BBAKAEMO 3a JOIUIbHE IMOPYIIUTH MUTAHHS IIOJI0
yHi(iKalli HOPMATUBHOTO PETYJIIOBaHHS CTPOKIB 3BEPHEHHS 3 KJIOMOTAHHSM PO
apemT MaiHa. 3 OrJisiy Ha BaXKJIUBICTH IMpaBa 0COOM Ha BOJIOMIHHS MailHOM Ta

HEOOX1HICTh 3a0€3MEeUeHHS MPaBOBOi BU3HAYEHOCTI, ONTHUMAJIbHUM BHUIAETHCS
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3aCTOCYBAHHA €IWHOT'O HiI[XOI[y, 3a JAKHM Y BCIX BUITagKaX CTPOK 3BCPHCHHA OO

CHIYOTO0 CYJIII HE Ma€ MEePEeBUIyBaTH 48 roAMH MIC/Is BUJIYYEHHS MaiiHa.
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KoBupmun B.B.,
acripaHT kadeIpu KpUMIHAIBLHOTO MPOIECy
(Hayionanvhuti ynisepcumem

«Ooecvka 1OpuUoUYHa akaoemisny)

OCOBJIMBOCTI NOBIAJOMJIEHHSI ITPO IIAO3PY AJIBOKATY

[HCTUTYT MOBIIOMJIGHHS TMpPO IiJI03pY € OJHHUM 13 KIIOYOBUX €JIEMCHTIB
KPUMIHAJIBHOTO TPOBAKCHHSI, OCKUIBKM CaM€ 3 MOMEHTY BPYUYEHHS BIAMOBIIHOTO
MOBIJIOMJIEHHS 0co0a HaOyBa€e IMPOIECYyaIbHOTO CTaTyCy ITiI03PIOBAHOrO, a OTXKE 1
BI/IMIOBITHOTO KOMILIEKCY IIpaB Ta 000B’s3KiB. BoiHOUYAC MOBIIOMIICHHS TIPO MiA03PY
OKPEMHM  KaTeropiiM OCl0  XapaKTepHU3ye€TbCs  HASBHICTIO  CIELIAJIBHOIO
MPOIIECYATBHOTO TMOPSAIKY, 3YMOBJICHOTO HEOOXIAHICTIO 3a0e3MeueHHs JT0JaTKOBUX
rapaHTii iIXHbOi IpOo(dECIHOI AISIBHOCTI Ta He3alexHOoCTI. J[o Takux ocid Hanexarb
aJBOKAaTH, MPABOBUU CTATyC SKUX OOYMOBIIOE OCOOJMBUNA MOPSIOK 3A1MCHEHHS
KPUMIHAJIBHOTO MTPOBA>KEHHSI.

Bignosigno g0 m. 1 4. 1 c1. 481 KIIK Ykpainu, nucbMoBe MOBIIOMIICHHS TIPO
MiI03pY 3AIMCHIOETHCS aJBOKaTy ['eHepalbHUM MPOKYpPOpPOM, MOr0 3aCTYIHHUKOM,
KEepIBHUKOM O0JIACHOT MPOKYpaTypy B MEKax MOro nmoBHOBaxeHb [1]. Takum dynHOM
3aKOHOJIaBEIlb IMIJIKPECTIOE€ 3HAYEHHS MPOKypopa BIANOBIAHOTO PIBHS B IpoIEci
MOBITOMJICHHS TIPO Mi703py. B TO#1 ’)ke yac BUHUKAIOTh CKJIAHOII PY aHalli31 CaMOro
TEPMIHY <«GIIACHIOEThCS», amke B 1HmMX nonoxeHHsx KIIK  VYkpainu
BUKOPUCTOBYIOTHCS TIOHSITTS «TIOBIIOMIISIETHCS» 200 «BPYYAETHCS». Y 3B’SI3KY 3 IIUM
TaKO0X HE3PO3YM1JI0, SIK CITIBBITHOCATHCS IIOBHOBAYKEHHSI IPOKYPOPa-IPOIECYyaTbHOTO
KEepIBHMKAa Ta MPOKYpOpa-KEpiBHUKA BIAMOBIAHOI MPOKYpaTypH, sIKUA 1 Oyne
«3aiicHioBaT» Take mnosimomieHHd. H.M. Konor 3asnauae, mo «Hariag 3a
JOJIep >KaHHSAM 3aKOHIB TiJ] 4Yac MOBIJOMJICHHS MpPO MIA03PY HPOKYpOp, SKHUM €
MPOIIeCyaTbHUM KEPIBHUKOM Yy KOHKPETHOMY KPHUMIHAJILHOMY IPOBAKEHHI, MOXKE
3niicHioBaTH 'y ¢opmi: 1) momepemHbOTO MPOKYPOPCHKOTO KOHTPOIO, IIISTXOM
MOTO/PKEHHSI TOBIAOMJIEHHSI MPO MiA03pYy, 2) PeBi3ii MomepeaHiX MpoLecyalbHUX

pillieHb  CIIIIYOr0, Ji3HaBaya, TMEPEBIPAIOYM TMPU I[HOMY OOIPYHTOBAHICTH
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MOBIJIOMJIEHHS MPO TiA03py; 3) OCOOMCTOTO MNPUUHSITTS 3aKOHHUX pIIIEHb Ha
JIOCYJIOBOMY PO3CIIiTyBaHHI1, 30kpemMa y (hopMi MOBIOMIICHHS MPO IMi103PYy 0COOUCTO
npoKypopom» [2, c. 247].

OueBuHO, 1110 MPOIECyaTbHE KEPIBHUIITBO, HAITPUKIIAA, 00JACHOTO MPOKYpOpa
B JJaHOMY BUMAJKY OyJie BKpail 0OMeXeHUM, aJKe BIH HE YIIOBHOBXCHU MPUIMAaTH
Oyab-sIKl 1HII TPOLECYalbHI PIMICHHS KpIM SK THX, Kl TOB’fA3aHl 3 MiJ03pPOIO.
3aK0HOJIaBEIlb, BUKOPUCTOBYIOUM TEPMIH «3IIHCHIOETHCS», HE KOHKpPETHU3YyBaB, Ha
SKOMY CaMme eTarll MOBIAOMJICHHS MPO Mi03pY 3aTydaeThCsl KEPIBHUK BiAMOBIIHOTO
oprany npokypatypu. [Ipu 1nbomy HEOOXI1JHO MIAKPECIUTH, 110 MOBIJOMIICHHS PO
ni703py AIMCHO Mae pO3MNISIATUCh K CKJIaJHUN OaratoeTanmHui Mpolec, Mpo Lo
3a3HayaB Takox 1 BepxoBuuit Cyn: «I3 cuctemuoro anamsy Hopm riasBu 22 KIIK
VYkpainu BOAUaeThCsl, U0 MPOLEAYPY 3A1HCHEHHS MOBIIOMIIEHHS IIPO Mi03py 0co01
MOXHa YMOBHO MOJIJIMTH Ha Takl eramu: 1) eranm NpUHWHATTA PIILIEHHS OO0
HEOOX1AHOCTI 3M1MCHEHHS 0cOo0l MOBIAOMIICHHS MpO MIA03pYy, KUK mependayvae
MepeBIPKY MiJICTaB 3/IIMCHEHHS] TAKOr0 MOBIJOMIICHHS 3T1JHO 3 YaCTHHOIO MEPIIOI0
ctatTi 276 KIIK Ykpainu, 1oTpuMaHHs NpoUECyaIbHUX FapaHTii i 4ac MpOBEACHHS
TUX YM 1HIIMX CIII9uX a0o OmNepaTUBHO-PO3IIYKOBUX i abo 3acTOCYBaHHS
3amo01KHUX 3aXO0/I1B, K1 BUMHSIIUCH 10 MOMEHTY 3/1MCHEHHS TAKOTO MOB1JOMJICHHS.
Ha npomy erami BigOyBaeTbcsi (QOpMyBaHHS BOJEBUSBIECHHS YIOBHOBaXXEHOI
mocajoBoi ocobu (ciiguoro abo mpokypopa) MpPo HEOOXITHICTh 3IIHCHEHHS
MOBIJOMJIEHHS. Mpo mifo3py. IloTpiOHO TakoXX 3ayBaKUTH, IO 3aKOHOJABCTBO
nepenbavae MOXIUBICTh (y pa3l HEOOXIAHOCTI) 3MIHM BOJICBHSIBJICHHS IIIOJO
3MIMCHEHHS TTOBIIOMIICHHSI TIPO Mi103py Y GOpMi 3MIHH PaHillle MOBIIOMIIEHOT a00 XK
MOBIJJOMJICHHSI HOBOI MiZ03pH B MOPSAKY, BU3HaueHoMy ctattero 279 KIIK Vkpainu;
2) eran 00 eKTHBAIlli/BUPKEHHS C(HOPMOBAHOTO BHYTPIITHHOTO BOJICBUSBICHHS
YIOBHOBAXEHOI MOCAI0BOI 0COOM IMIOJ0 MPHUMHATOrO PIlIEHHS B 30BHIMIHIO (HOpMY
IUISIXOM CKJIQJJaHHsSI TEKCTY IMOBIJIOMJICHHS TIPO MiA03pYy BIAMOBIIHO 1O BUMOT,
nependoadenux crarrero 277 KIIK Ykpainu, Ta fioro manucanss; 3) eTan JOBEASHHS
iH(dopManii 10 BijomMa aapecara, Io/10 KOro NPUUHSTE PIIEHHS PO MOBIJOMIICHHS

Mpo MiJI03py, NUISXOM Oe3MOCepeaHhOTr0 BPYUYEHHS WOTO TEKCTY OCOO01 3TigHO 31
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cratrero 278 KIIK Ykpainu. Ha nboMy etami Big0yBa€eThCs TAaKOXK MMOB1JIOMJICHHS ITPaB
17103pIOBAaHOMY, a B pa3i AKIIO ITiI03PIOBAaHUN BHUCIOBUTH BIAMOBIAHE MPOXaHHS, TO
oMy 3000B's13aH1 JIETAIHLHO PO3 SICHUTH KOXKHE 13 3a3HAYCHUX TPaB (YaCTUHA TPETS
crarti 276 KIIK Ykpaian)» [3].

BBaxaemo, mo skmo Bectd MoBy mpo m. 1 4. 1 ct. 481 KIIK VYkpainu, ToO
['eHepanbHUll TPOKYpPOp, MOro 3acTYMHUK ab0 KEpiBHUK OO0JIACHOI MPOKYypaTypH
3aTBEP/KYIOTh TOMEPEIHbO CKJIAJHUM MPOEKT MUCHMOBOTO MOBIAOMIIEHHS PO
MiI03pY, SKUH MOTIEPETHBO OyB CKIIAICHUN MPOKYPOPOM-TIPOIECYyTBHIUM KEPIBHHKOM
mo0 aaBokara. ITicist bOro ymOBHOBaXKEHI MOCAI0BI 0COOM MOXKYTh CaMOCTIMHO
BPYYHUTU THUCHMOBE IMOBIJIOMJICHHS TPO MIiJA03pY aJBOKATy abo0 MEepeOPYyUHUTH 1€
MIPOKYpOPY-IIPOLIECYATbHOMY KEPIBHUKY B MOpPsKY 4. 2 cT. 481 KIIK Ykpainu.
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Kpukynos O. B.,

JOLEHT Kadeapu KpUMIHATBHOTO MPaBOCY A1
Ta IPABOOXOPOHHOT TisUTBHOCTI

KaHIUJAT IOPUANYHUX HAYK, JOLUEHT
(Bonuncokuil nayionanbHuil yHigepcumen

imeni Jleci Ykpainku)

3AKOHHICTb TA OBI'PYHTOBAHICTDb OBLIYKY ¥
KPUMIHAJIBHOMY IPOBA/I’KEHHI

3aKoHOJIaBellb BCTAHOBMB HH3KY TMPOIECYAIbHUX TapaHTid, TMOKIUKaAaHUX
3a0€3Me4YNTH 3aKOHHICTh Ta OOIPYHTOBAHICTh MPOBEIEHHS OOUIYKIB Y KpUMIHAJIBHOMY
MPOBA/PKEHHI BHUKJIIOYHO Y pasi, SKIO0 IHIIUM YHHOM HEMOXJIMBO JIOCSTHYTU
e(EeKTUBHOCTI PO3CIIIIyBaHHS, BUKOHAHHS 3aBJaHb KPUMIHAJIBLHOIO IPOBAKCHHS.
BBaxxaemo Takuii mix1iJ BUMPaBAaHUM, aJ)Ke OOIIYK 3a CBOEIO CYTTIO € BTPYUYaHHAM
y cdepy NpUBATHOCTI 0COOH, OPYIIy€E HEAOTOPKAHHICTD 1i JKHUTIIA, OOMEXKY€E MPaBO
BJ1acHOCTI (Boso/iHHA). ToMy BiagnoBigHO A0 cT. 29 KoHcturyuii Ykpainu y YuHHOMY
KIIK 3akpimiueHo 0OOOB’S3KOBICTh CYJOBOTO KOHTPOJIO 32 3aKOHHICTIO Ta
OOTPYHTOBAHICTIO CIPOO CTOPOHU OOBUHYBAYEHHS IPOBECTH OOILIYK Y AKHUTJ, IHIIOMY
BOJIO/IIHHI OCOOM MiJ] Yac TIOCYA0BOTO PO3CIIiTyBaHHS.

OOImyK mpOBOJIUTHCS HA MIJACTAaBl yXBaJlK BIAMOBIIHOTO Cig4oro cyami (4.2
cT. 234 KIIK), kpiM BUTIQJKIB, KOJU 3aKOHHUN BOJIOALICI )KUTJIA, IHIIIOTO BOJIOIHHS
HaJlaB JOOpOBUIBbHY 3TOJly Ha MPOHUKHEHHS 10 JKUTJIAa ab0 HasBHI HEBIIKIIAIHI
BUITAJIKH, TIOB’s3aH1 13 BPSATYBAaHHSAM XUTTS JIIOJEH Ta MailHa 4u 3 Oe3MocepeHIM
MEpEeCHilyBaHHIM  OCI0, SIKI MIJO3PIOIOThCS Y BYMHEHHI KPUMIHAJIBHOIO
npaBonopymeHHs (4. 1-3 ct. 233 KIIK). Cnix BkazaTu, 1110 y BKa3aHUX HEBIIKIIATHUX
BUIAJIKaX 3aKOHHICTh Ta OOIPYHTOBAHICTh NMPOHUKHEHHS Nependavae MmoAanblinii
CYJIOBUH KOHTPOJIb Y TakoMy pasi MPOKypop, CIIAUUMA, AI13HABAY 3a MOTOKCHHSIM 13
MIPOKYPOPOM 3000B’s13aH1 HEBIIKIIAIHO MICHS 3IHCHEHHS TaKUX Jii 3BEPHYTHUCS 0

CJIIYOTO CYJ/II 13 KJIOMOTaHHSAM PO MpoBeAeHHs o01yKy. [[poHuKHEHHS] MOKe OyTH
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BU3HAHE CYJIOM 3aKOHHUM MOCT-(aKTyM, 3BaKal0YM HAa BaroMiCTh JOKa3iB IOJO
peaabHOI HeBIAKIATHOCTI Ta 3aKOHHOT 11111 BTpYYaHHS y )KHTJIO OCOOH.

B ymoBax BO€HHOro CTaHy BKa3aHe MPaBOBE PETrYJIIOBAHHS IIOJO0 CYJOBOTO
KOHTPOJIIO 32 MPOHUKHEHHSM 0 JKUTJA, 1HIIONO BOJIOJIHHS CYTTEBO 3MIHUJIOCH.
3okpema, y 4. 1 cr. 615 KIIK Bkazano, mo y pa3si, KO BiCyTHS 00’ €KTHBHA
MO>KJIUBICTh BUKOHAHHS CIIITIMM CY/IJICI0 TOBHOBAYXKEHB MO0 CYJI0BOTO KOHTPOJTIO 32
JTOTPUMaHHSM IIpaBa Ha HEJIOTOPKAHHICTh KHUTJA, HIIOTO BOJOAIHHS (CT.CT. 233-235
KIIK), To Taki TOBHOBaXCHHsI BAKOHY€ KEPIBHUK BiAMOBITHOTO OpraHy MpOKypaTypu
3a KIONOTaHHSAM MpPOKypopa ab0 3a KIOMOTaHHAM CIHiJ40ro, TOTOKEHUM 3
MpoKypopoM. PilieHHsT KepiBHMKA OpraHy MpOKypaTypu MNpuiMaeTbes y Qopmi
[IOCTAHOBM Ta MAa€ MICTUTH OOIPYHTYBaHHS MPABOMIPHOCTI 3IIHCHEHHS HHUM
MOBHOBAXEHB CIIUOro cyi. [Ipo pimieHHs, TpuiHATI TPOKYpPOPOM BIAMOBIAHO J0
ct. 615 KIIK, HeBigkiagHO 3a MEPIIOi MOXKIMBOCTI TMOBIAOMIISIETBCS MPOKYPOP
BHUIIOTO PIiBHSA, a TaKOX CyJ, BH3HAUCHUH Yy TOPSAKY, IepeadadyeHoMy
3aKOHOJABCTBOM, 3 HaJaHHSAM KOTIH BIAMOBIAHUX JTOKYMEHTIB He mi3Hime 10 mHiB 3
IHs noBigomiieHHA. CKapru Ha pillleHHs BIANOBIIHOIO MPOKYpPOpa, MPUIHATI HUM Y
nopsaaky ct. 615 KIIK, MoxxyTs OyTH moani 0 CIiI90ro CYJ/l TOro Cyay, B MeXax
TEPUTOPIATBLHOT FOPUCIUKIIIT SKOTO 3A1HCHIOETHCS JOCYI0BE PO3CIIAyBaHHS, a B pasil
HEMOKJIMBOCTI 3 00’ €KTUBHUX MPUYMH 3/11CHIOBATH BIAMOBIJHUM CYJIOM MPABOCY A1
- HaWOLIBII TEPUTOPIATBLHO HAOIMKEHOTO 0 HhOTO JiI0U0ro cyay abo 1HIIOro Cymay,
BHU3HAUEHOTO B MOPSIKY, Tepea0aueHOMY 3aKOHOIaBCTBOM. BapTo KpUTHYHO OIIHUTH
noaiOHy BUMYyIIeHY HoBexy, ajpke y pimenni €CIUI y crpasi «Kiac ta iHII11 poTH
®PH» Bixg 06.09.1978 p. 3a3HaucHO, 110 MPUHIIMI BEPXOBEHCTBA IMpPaBa BUXOIUTH,
30KpeMa, 3 TOTO, 10 BTPy4YaHHs OpraHiB BUKOHABYUOI BJIAJIU y MpaBa OKPEMHUX OCIO
MOBUHHO TmepedyBaTH mig e(PEeKTUBHUM KOHTpOJIEM, SIKHM 3BHYAHO Mae
3a0e3nevyyBaTucs Cy/I0BOI0 CHUCTEMOIO, Cy/IOBUH KOHTPOJb Ha/lae HaWKpalli rapanTii
HE3aJIEKHOCTI, HEYNIEPEIKEHOCT] 1 HAJIEKHOT NpoueaypH. K 3a3Ha4al0Th HAYKOBII],
Oyab-sIKl HOBallli KPUMIHAJIBHOTO MPOLIECYaIbHOTO 3aKOHY BHUMAararoTh ypaxyBaHHS
nonoxxenb €CKITJI ta npaktuxku €CII [1, ¢. 377]. Mu noaiisieMo TyMKy Mpo Te, 0 Y

ct. 615 KIIK mopymieno GanaHC CTOpiH, OCKUIbKH KEpPIBHHK OpraHy MpOKypaTypu
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oTpuMmye KBazicyq0BI ¢yHKIII. KpuUTHYHUM € NUTaHHS BU3HAYEHHS KPHUTEPIIO
BIJICYTHOCTI 00’ €KTHUBHOT MOYKJIMBOCT» BHUKOHAHHS CIITYUM CYJJICI0O TTOBHOBAa)KCHbD,
OCKIJTbKM HOTO PO3MHTICTh MOKE IMPHU3BECTH 10 3JIOBKMBAHb Ta CHUCTEMATHYHOTO
YHHKHCHHS CyJOBOTO KOHTPOJIO HaBiTh TaMm, ¢ BiH € MoxiauBuMm [2, C. 189].
[TincymoByro4M HaBeJeHE, HAa HAlTy JYMKY, BapTO BIIMOBUTHCS BiJ 3aMiHHU CYJOBOTO
KOHTPOJIIO IIOJ0 MPOBEACHHS OOWIyKy Yy KPUMIHAIBHOMY  IPOBAKCHHI
IPOKYPOPCHKUM PO3CYAOM, OCKUIBKHA OpraHu MPOKYpaTypH MOB’S3aHi 13 CTOPOHOIO
OOBHHYBAYCHHSI y TICBHOMY KpHUMIHAJIBHOMY TPOBAKEHHI, M0 HE 3abe3medye
OanaHcy myOJIIYHUX Ta IPUBATHUX 1HTEpeCiB cTopiH. Takox y cT. 615 KIIK pimenns
KEepIBHUKA OpaHy MPOKYpaTypH BCE OJIHO Iepedadyae MOKIMBICTh OCKap>KEHHSI 0
CITITYOTO CYJ/Ii, TAKAM YUHOM TIPOCTO BIAIAJISAIOUN CYAOBHA KOHTPOJIb. 3 IPAKTUIHOT
CTOPOHHU ONEPATUBHO 3BEPHYTHCS 13 KJIOMOTAaHHSM MPO MPOBEACHHS OOIIYyKYy 0
CIIAYOr0o CyHAJl IHIIOTO MIF0YOTO CYAYy, TEPUTOPIaIbHO HAOIMXKEHOTO JI0 MICIS
PO3CIIITyBaHHS, 1 B3SITH Y4aCTh Y CyJIOBOMY 3aciJaHHI MOXHA 3a JOMIOMOTOI0 CUCTEMU
€CIKC. Bapro Haronocutd Ha TOMY, IO 3IIMCHEHHS MpoLECyalbHUX i, sKi
MOTPEOYIOTh TOMEPEAHBOTO J03BONY cyay (Y T.d. OOIIYKY Yy >KUTJIi, IHIIOMY
BOJIO/IIHHI), 0€3 Takoro JI03BOJIy a00 3 MOPYIIEHHSAM MOro CYTTEBHX YMOB €
0€e3yMOBHOIO M1JICTaBOIO ISl BU3HAHHSI OTPUMAHUX JDKEpeN TOKa3iB 1 CaMUX JTOKa3iB
HegonmyctumMumi (ct. 87 KIIK).

OOrpyHTOBaHICTh MPOBENICHHS OOIIYKY OCSTAETHCS Yepe3 KOMIUIEKC BUMOT 0
oopMIICHHS KJIOMOTaHHS Mpo o0myK y cT. cT. 234-235 KIIK VYkpaian. V mpomy
JOCITDKEH1 akIeHT Oyie 3po0IeHN Ha TUX HOT0 PEKBI3UTAX Ta JOAATKAX, SIKI MiCTATh
BUKJI/l (DAKTUYHUX JAHUX, SIKI BOXKIIUBI ISl 3aKOHHOTO Ta OOTPYHTOBAHOTO OOIIYKY Y
KUTJ1, BOJIOAIHHI OCOOU. Y KIIOMOTaHHI Ma€ OyTH PO3KPUTO MIACTaBU ISl OOLIYKY
(m4 u. 2 cr. 234 KIIK), 30kpema, mo: 1)0yn0o BYMHEHO KpUMIHAJIbHE
NPaBOMOPYIICHHS; 2) BIAIIYKyBaHI pedyi 1 JOKYMEHTH MarOTh 3HAYCHHS IS
JOCYZIOBOTO pO3CIiAyBaHHS; 3) BIIOMOCTI, SIKI MICTATBCS Y BIIIIYKYBaHUX peyax 1
JTOKyMEHTaX, MOXYTh OyTH JOKa3aMH TiJ] 4ac CYJOBOTO PO3TIsLy; 4) BiAIIyKyBaHi
pedl, TOKyMeHTH a00 0CcOOM 3HAXOJATHCS y 3a3HAYEHOMY B KJIOMOTAHHI YKUTII YU

1HIIIOMY BOJIOJIIHHI 0cobu (4. 5 ct. 234 KIIK). HasiBHICTh MEPEKOHIMBHX JOKA31B TIPO
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BKa3aH1 0OCTaBHHM JIO3BOJISE CIIAYOMY CYJZII BCTAHOBHUTH, III0 € peajbHa IIiJICTaBa
HaJaTH JO3BUI Ha OOCTEXXEHHS >KMTJIA, IHIIOrO BOJIOJIHHSA BIAMOBIAHHX OCIO 1
BUJTyYEHHS HOBUX JDKEPET I0Ka3iB, 3aTPUMaHHs pO3IIyKyBaHUX 0Ci0. Mu moaiuisemMo
JTYMKY IIpO T€, 0 3a3Ha4y€Hl BUIIE BUMOTH 3aKOHY 010 KJIIONOTAHb PO IIPOBEICHHS
oOmryky BignoimawoTh npaktuii €CIUIL, skuil y CBOIX pillIeHHSX HEOJHOPA30BO
3BepTaB yBary Ha HEMPUITYCTHUMICTh BIJICYTHOCTI BKa3iBKM Ha KOHKPETHY METY
0O0IIIyKy, pO3IUIMBYACTHX Ta HAJAMIPHO y3arajJbHEHUX (POPMYIIIOBAHb B PIICHHSIX PO
J03BUT Ha OOINIYK, IO HaJa€ OpraHy BIaAH, SKUHW TPOBOAUTH OOIIYK, HIYMM HE
0OTpyHTOBaHY CBOOOIy PO3CYAy MPH BCTAHOBJICHHI HEOOXITHUX HOTr0 MeX (pIIlIeHHS
«barieBa npotu Ykpainu» Big 28.04.2016 p.) [3, c. 310].

OcKUIbKM OOIIYK CHpUMMAEThCS 3aKOHOJABLIEM SIK KpalHsA HEOOXIAHICTh, Y
KJIOTIOTaHH1 Ma€e OyTH HaBEJEHO apryMEHTH Ha KOPUCTh BUCHOBKY PO T€, IO JOCTYI
70 peyel, JOKYMEHTIB a00 BIJOMOCTEH, SIKI MOXYTb Y HUX MICTUTHUCS, HEMOXIIUBO
OTpUMATH 3a JOMOMOTrO 1HIMX HpouecyanbHux Aid, nepeadadenux KIIK. Take
OOIPYHTYBaHHSI MOXHa HE HABOJUTH JIMLIE Y BUMAIKAX, IKIIO OOIIYK MIPOBOAUTHCS 3
METOI0 BIJUIYKaHHS 3HApSAAs KPUMIHAJIBHOIO NPABOMOPYILIEHHS, HPEIMETIB 1
JIOKYMEHTIB, BUTy4deHUX 3 00iry (1.8 4. 3 ct. 234 KIIK). 15 3a6e3nedeHHs nepeBipku
(hakTUYHUX MIACTAB JJIsl OOIIYKY TaKOX Mepe0adeHo, 1o 10 KJIOMOTaHHS PO 00IIyK
Mae OyTH JOJaHO Marepiaid MPOBAKEHHs, sIKI HOro OOIPYHTOBYIOTH (a03. 2 4. 2
ct. 234 KIIK). lo xiomoTtanHsi Takox mae Oytu HamaHo BuTsar 3 €PJIP momo
KPUMIHATBHOTO MMPOBAIKEHHS, B paMKaXx SKOTO MOAA€THCS KIOMOTaHHs. TakuM 4uHOM
CITUUM CyIIs, IKMI He Ma€ TipaB kopuctyBaya €PJIP, oTpuMmye TOKyMEHT Mpo Te, 110
JOCYJIOBE PpO3CHiayBaHHS O(MIMIHHO 3MIMCHIOETHCS, ONMUC (DAKTUUYHUX OOCTAaBUH
IIPaBOIIOPYIICHHS, 0CO0Y Ji3HaBava, CJIidoro, mpokypopa [4, c. 132].

BucnoBku. CygnoBa mnpaktuka €CILI, Konctutymis ta KIIK nepenbagae
3aCTOCYBAaHHS MPOLEAYPH HE3AIEKHOTO CYIAOBOTO KOHTPOJIO IIOAO 3aKOHHOCTI 1
OOrpYHTOBAaHOCTI MPOBEACHHS OONIYKIB y KpUMIHAJIBHUX MNpoBajkeHHsAX. CT. 615
KIIK B ymMOBax BOEHHOIO CTaHy JOITyCKAa€ HAaJaHHS 103BOJIB Ha MPOBEACHHS OOILIYKY
KEpIBHUKAaM OpraHiB MPOKYpaTypH, MPOTE I HOpMa € HEJOCKOHAJIO 3 0araTbox

npuarH. TOMy € CeHC 3MIHUTH MiAX1J 1 BITHOBUTH JIOBOEHHE PETYJIIOBAHHS HaJaHHS
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CYJIOBUX JIO3BOJIIB HA OONIYK 13 MOKJIMBICTIO MPUCTOCOBYBATHUCS 10 YMOB BOEHHOTO
gacy depe3 3MiHY ITiICYTHOCTI.

OOrpyHTOBaHICTh MPOBEICHHS OOIIYKY JIOCSITA€ETHCS UYepe3 KOMILIEKC BUMOT 10
o(OpMJICHHSI KJIOTIOTAHHS TPO OOUIYK, Y SIKOMY CTOpOHa OOBMHYBAu€HHS MOBHUHHA
MOBHO Ta KOHKPETHO C(OPMYIIOBATH METy, CyO’€KT Ta 00’€KT OOIIyKy, HOro
OUiKyBaHl pe3yJbTaTH Ta 1X 3HAUEHHS ISl KPUMIHAIBHOTO MPOBAKEHHS, a TaKOXK
HaJaTH Marepiajgd, SKi JIOBOJSATH Il TBEP/DKEHHS. Y Takuil cmocid Moxe OyTH
3a0e3neyeHo AI€BUM Cy1I0BUN KOHTPOJIb 3a 3aKOHHICTIO 1 BUIPABIaHICTIO OOIIYKY, a B
HIJICYMKY - JOCSATHYTO PO3YMHHUM OajlaHC MK MyOJIYHUMHM Ta TPUBATHUMHU
1HTEepecamMu Y KpUMIHAJIbHOMY TPOBAJKEHHI.
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Jlicimuua 10.0.,

JOIEHT Kadeapu KpUMIHAIBHO-TIPABOBUX JUCITUTLITH
HABYAJIbHO-HAYKOBOTO IHCTUTYTY BHYTPIIIHIX CIIPaB
KaHIUJAT IOPUANYHUX HAYK, TOUEHT

(VIvsiscorutl deporcasnuil ynieepcumem

BHYMPIUWHIX CNpas)

KOHBEHIIIVMHI MEXAHI3MMU 3AXHACTY IMMPOPECII AJIBOKATA TA
INEPCHEKTUBH iX PEAJIIBAIII B YKPATHI

[HCTUTYT 3axMCTy, SIK ¥ aABOKATChKa AISUTHHICTh, € OJIHUM 13 HaWCTapilmMX 1y
BITUM3HSHIA CUCTEMI NPaBOCYIMs, 1 Y CBITOBIM npakTuili. OyHKIIOHYBaHHS LIBOTO
THCTUTYTY IPYHTYETHCS Ha MPUHITUIIAX 3MaraJibHOCTI CTOPIH, 3a0€3MeUeHHI peani3ariii
mpaB 1 cBOOOJ JIOJUHM Ta TPOMAJsHHMHA. 3aXUCT MpaB 1 CBOOOJ JIOJUHHU Ta
rpOMaJTHUHA K MTOKAa3HUK MPABOBOI W JEMOKPATHYHOI JepKaBU Tependavae, cepen
IHIIIOTO, TapaHTOBaHE KOHCTUTYLIMHUMH HOpPMaMu TMpPaBO KOXKHOi OCOOM Ha
KBai(piKOBaHy IpaBoBy AonoMory. Lle nmpaBo, 30kpema, 3a0e31euyeThCsl B IIUPOKOMY
CEHCl B MeXaxX IHCTUTYTY TMpPEJCTaBHUIITBA, SIKUA € JI€BUM IHCTPYMEHTOM,
YPETyJIbOBAHUM JICPKABOIO.

[Ticns Berynmy no Pagum €Bponu Ykpaina B3suia Ha ceOe HU3KY 3000B’si3aHb,
3akpimiennx y mianyHkti [X mynakry 11 BucnoBky Ilapnamentcbkoi AcamoOnei Panu
€sport Ne 190 (1995) Bin 26 BepecHst 1995 poky, cepen sikux — 3a0e3MEUCHHS
3aXMCTy CTAaTyCy MpaBHUYOI podecii.

Cnin 3a3naunty, 110 1me y 2018 porti B Pekomennarii [TAPE Ne 2121 (2018) « /o
MUTAHHS 1MI0J0 PO3poOKK €BporechKkoi KOHBEHIIIT MPpo npodecito agBokaTany 0yIlio
MEepPEerITHyTO MAXoau y I cdepil. 30Kkpema, HaAroJIoNIyBajocs Ha HEOOX1THOCTI
MOCUJICHHS TMpaBoBoro 3HaueHHs Pexomenmamii Ne R (2000) 21 unuissxom
nieBuM MexaHizmMoMm KouTpodiro [1]. Hamami, y 2021 pori, Komiter MinictpiB Paau
€pponn y Binnosiai Ha Pexomenparito «IIpuHuunu Ta rapaHTii AJisI aIBOKATIB»

(2021) 3amovaTkyBaB MiATOTOBKY HOBOTO €BPOIEHCHKOTO MPABOBOTO IHCTPYMEHTY,
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MNOKJIMKAHOTO 3a0e3neynTH eQEeKTHUBHUN 3aXUCT aJBOKATIB Ta TapaHTyBaTH iM
MOXKJIMBICTh 3/1MCHIOBATH TpodeciiHy AISIbHICTh HE3aJeKHO, BUIBHO W O€3IeUHO,
0e3 OyIb-SKUX yIepeKeHb Y1 HEOOTPYHTOBAaHUX OOMEKEHb [2].

€Bporneicbkuil KoMITeT 3 npaBoBoro cmiBpoOiTHUITBa Pagu €Bpornu (CDCJ)
pO3MoYaB AiSUIbHICTh y IboMy Hampsimi me y 2020 poui. Bognouac nume y 2022 pori
B Mexkax CDCJ 6yno yrBopeno KomiTeT ekcnepTiB 13 MUTaHb 3aXUCTY aBOKaTIB [3].
VYxe y 2024 pomi Oyno mpencraBieHo npoekT KonBeHuii mpo 3axuct mpodecii
agBokarta. 3romoM, 12 Oepe3nst 2025 poky, mig yac 1522-ro 3acimanus Kowmiter
MinictpiB Pagu €Bponu yxBanmuB KonBeHIito mpo 3axuct mpodecii agBokara Ta
BU3HAYMB JATy BIAKPUTTA 11 A1 mianucands — 13 tpaBus 2025 poky, mij yac 3ycTpivi
MIHICTPIB 3aKOpPJAOHHUX cripaB y JlrokcemOyp3i [4].

Henos3i Ykpaina Takox npueaHaiacs J10 [bOro Mi>KHaApOJAHOTO JOKyMeHTa [5],
cTaBlIM 28-10 JEpXkaBolo, 110 Horo mianucana. KoHBeHLIs 3akpiiuioe yHi(piKoBaHI
MIIXOAW JO0 3a0e3ledyeHHs] TapaHTid HE3aJIe)KHOTO 3I1MCHEHHS aJIBOKATChKOT
JUSUTBHOCTI Ta BCTAHOBIIIOE MEXAHI3M KOHTPOJIO 32 BHUKOHAHHAM ii TOJIOKEHb.
Bognowac BoHa BHCTymae Ba)JIMBOIO  MDKHApOJTHO-TIPABOBOIO  TapaHTIEIO
HE3aJIe’)KHOCTI aIBOKATypH Ta 3a0e3MeueHHs MPUHIUITY HOCTYIY JI0 MPaBOCY IJIS.

besnocepennbo persaMmeHTalli  aJBOKaTChKOI MISTBHOCTI CTOCYIOTBCS Taki
MDKHApOJHI akTH, K OCHOBHI TOJIOKEHHS MpPO pOJib aJBOKATIB, MPUUHATI Ha
VIl Konrpeci OOH 1990 poky [6], CTanaapTu He3aJIeKHOCTI IopuanyHoi npodecii
MixnaponHoi acouianii  topuctiB, mnpuitHATI 1990 poky [7], Konexkc mnpasun
3MIMCHEHHS aJBOKATCHKOI MiSUTBHOCTI aJBOKaTiB €BPOMEMCHKOTO CIIBTOBAapUCTBA,
npuitHatuii 1988 poky [8], ki, KpiM TOro, MOXYTh OyTH B3STI O yBaru mija 4ac
OIIHIOBAHHS YUHHOTO YKPaiHCHKOTO 3aKOHOAABCTBA TIPO aIBOKATYpPy W aIBOKATCHKY
TUSITBHICTD Ha TIPEAMET BIAMOBIAHOCTI MIPKHAPOJHUM HOPMaM.

IMnmeMeHTyrOuUM 3a3HadyeHl TOJIOKEHHS, Y Mexax 3akoHy Ykpainu «lIpo
aJIBOKAaTypy Ta aJIBOKaTCHKY HiSUTBHICTE» OyJI0 BBEIEHO MOJIOKEHHS, IO 3aKPIIlTIOE
rapanTii HE3aJIeKHOCTI aJBOKaTa, a caMe: HEMOXJIMBICTh BTPY4YaHHS B MOTO
TUSJIBHICTB, CBOOOJy BHUpPaXKEHHS aJBOKATCHKOI JTyMKH, HEIOTOPKAHHICTh 1

30epexeHHsT KOH(IISHIIIHHOCTI aIBOKATChKOT TAEMHHUII, OCOOUCTY HETOTOPKAHHICTh
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azBokata (1 WIeHIB Horo ciM’i), a TaKOXK MPABO Ha 3aCTOCYBaHHS 3aX0/IiB 3axucty. Lli
rapanTii MarTh OCOOJMBO BaXKJIMBE 3HAYECHHS 3 OIJISAY Ha 3pOCTaHHS KUIBKOCTI
BUIIAJIKIB MTOTPO3 MIOJI0 aJJBOKATIB, 3aBAAHH IIKOAU, HEOE3MMEeUHOT /I IXHBOTO KUTTS
1 3710pOB’l.

Oxpemoi yBaru 3aciayroBy€e NpUHITUI 30€PEKEHHS aJJBOKATCHKOT TAEMHUII, KU
Mae He JIMIIe HaIllOHaJIbHE, a W MixHapomgHe 3HadeHHs. Came BiH 3a0esneuye
JOTPUMAHHS MPUHIMITY 3MarajibHOCTI CYZOBOT0 MPOIECY Ta peani3allilo mpaBa 0coou
Ha 3aXHCT 1 OTpUMaHHS mpodeciiiHoi mpaBHUYOI Aomomord. BogHowyac mpakThka
€BponenchrKOro Cyay 3 Npas JIOJUHU CBIIYUTH PO HASBHICTh YMCICHHUX BUIIAJIKIB
NOPYIIEHHSI LbOTO MPHUHLMILY y PI3HUX JepKaBax. Y 3B’SI3Ky 3 IIMM aKTyaJbHUM
3QJIMIIAETHCS MUTAHHS BJOCKOHAJICHHSI MEXaH13MIB rapaHTyBaHHs KOH()1IEHIIMHOCTI
aJIBOKATCHKOI JISUIBHOCTI SIK Ha BHYTPIIIHBOJIEPKABHOMY, TaK 1 HA MIKHApOIHOMY
PIBHSIX.

Pa3zom 13 TUM BaxJIMBO 3a0€3MEYUTH Y3rOJKEHICTh HOBHUX 3aKOHOJABUUX
MOJIO’KEHD 13 YMHHOIO CHUCTEMOIO IpaBa. Y LbOMY KOHTEKCTI NOKa30BUMH € 3MIHH,
BHeceHi y 2025 poui o crarti 397 KpumiHaibHOro KoJiekcy YKpaiHH, SKUMHU OyJI0
MOCWJICHO BIJMOBIJAIBHICTh 3@ TEPEIIKOKAHHS 3aKOHHIM ISJIBHOCTI aJBOKaTa.
3aKkoHO/IaBellb, 30KpeMa, BIAHIC O KPUMIHAIBHO KapaHUX [iHb BTPYYaHHS Y
KOH(1/IeHIIIITHEe CIIIJIKYBAaHHS aJJBOKATA 3 KJIIIEHTOM, HE3aKOHHE BHJIYYEHHS MaTepiajiB
Ta BIUTMB Ha 3aXxUCcHUKA. Takox Oyo 30u1biieHo po3Mipu mrpadis — g0 3400-11 900
I'PH, a MO0 CIIykK00BUX 0¢i0 mependaueHo OUIbIT CYBOPI CAHKIIII.

MiKHapOIHI CTaHJAPTH, IO PETrYJOITh NpodeciiiHy MisIbHICTh aJIBOKATIB,
CIIYTYIOTh BaXXJIMBUM IHCTPYMEHTOM TapaHTYBaHHs IXHIX TpaB Ta HE3aJEKHOCTI Y
3M1MCHEHH] (DYHKI[I yYaCHUKIB CyJOBOTO MPOBAIKEHHs. 3a0e3MeUYeHHs] MPaBOBOIO
3aXMCTY aJIBOKATIB OXOILTIOE IMIMPOKUNA KOMIUIEKC 3aX0/I1B 1 MEXaH13MIB, CIIPSIMOBAHUX
Ha CTBOPEHHS HAJIEKHUX YMOB JJIsl peasizaiii HUMHU NpodeciiiHuX MOBHOBAXEHb.

AHani3 YUHHOTO YKPAaTHCHKOIO 3aKOHOJIABCTBA Y c(hepl aABOKATCHKOI JiSTIBHOCTI
CBITYUTh TPO HASBHICTh JOCTAaTHbOI HOPMATUBHOI 0a3W JIA PperyJIIOBaHHS
npodeciitHoi IsNIBHOCTI aJBoKaTiB. BojHowyac okpeMi NWUTaHHS, TOB’sI3aHl 13

3a0e3neYeHHsIM KOH(IJEHIIIHHOCTI aJBOKATCHKOT TAEMHHMII, a TAKOXX TapaHTISIMH
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HCOOMMYIICHHS HGHpaBOMipHOFO BTPpYYaHHA Y I[iSIJ'IBHiCTB aJIBOKaTa, 3aJIMIIarOThCA
AKTYAaJIbHUMH Ta HOTpC6YIOTI> IMOAaJIbIIIOr0 BAOCKOHAJICHHA JAK Hd 3aKOHOJAaBYOMY, TaK

1 Ha MPAKTUYHOMY PIBHSX.
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Mosuan A.B.,

npodecop Kadeapu KpUMiHAIBHO-TIPABOBUX JTUCIUILTIH
HABUYaJIbHO-HAYKOBOTO IHCTUTYTY

paBa Ta MPaBOOXOPOHHOI JiSTILHOCTI

JIOKTOP IOPUINIHUX HAYK, TIpodecop

(Tvsiscorutl oeporcasnuil ynieepcumem

BHYMPIUWHIX CNPaAs)

OCOBJMBOCTI KPUMIHAJIBHOT'O TTIPOIIECY B YKPATHI B YMOBAX
BOE€HHOI'O CTAHY

3anpoBaKEHHSI BOEHHOT'O CTaHy B YKpaiHi cTajgo 0e3npeneeHTHUM YHHHUKOM,
MO CyTTeBO TpaHC(HOPMyBaB KpHUMiHATBHMI mporec. Moro mnpasoBa mpHpona
nepeadayae MOXIMBICTh TAMYACOBOIO0 OOMEKEHHSI OKPEMUX IPaB 1 CBOOO/T JIFOJIUHH 3
METOI0 3a0€3MeUeHHs] HaI[lOHAJIbHOI Oe3neKku Ta o00poHU JepkaBu. BonHouac Taki
OoOMEXEHHS TOBHWHHI BIJIMOBIIaTH TMPUHIUIIAM HEOOXIAHOCTI, MPOMOPIIAHOCTI Ta
3aKOHHOCTI, IO BHIUIMBAIOTh SK 13 HAIIOHAIHHOIO 3aKOHOJABCTBA, TaK 1 3
MDKHApOJIHUX CTaHAapTIB.

Haii0inpm  BiAYYTHUX 3MIH 3a3Haja CTajisg JOCYIJOBOrO pO3CIiAyBaHHS.
3aKOHOJaBeIlb 3alPOBAUB CICLIAJIbHI MPOIECyalbHl MEXaHI3MU, K1 J03BOJISIOThH
3MIMCHIOBATH KpUMIHAJIbHE TPOBA/DKEHHS B YMOBaX OOMEXKEHOTO JOCTYIy 0
OKpPEMHUX TEpUTOpIi, IHPPACTPYKTYpU YU Y4YAaCHHUKIB mporecy. HopmartuBaum
B1JIOOp@KEHHSAM IHUX 3MIH CTaj0 3aKPIIJICHHS CHEIaIbHOTO MPABOBOTO PEXKUMY Y
ct. 615 KIIK Vkpainu, sika Bu3Ha4a€ OCOOJIMBOCTI 3IIMCHEHHS JOCYJAO0BOTO
PO3CITiIyBaHHS Ta CYIOBOTO MPOBAKECHHSA B YMOBaX BO€HHOTO cTaHy [1].

3azHayeHa HopMma TMepejdadae MOXKJIIMBICTh  BIJICTYNy BiJl  3arajibHUX
MpoIecyalbHUX MPaBUJ y pa3i 00’ €KTUBHOI HEMOXKIIUBOCTI 1X IOTpUMaHHs. 30Kpema,
JOTYCKA€ThCs IPOBEACHHS 00IIYKYy 0€3 yJacTi MOHATHUX 32 YMOBH 3arpo3u ix Oesrerri
a00 (pakTHUHOT HEMOXKJIMBOCTI iX 3aTy4eHHs, nepeadayaeTbcs AUCTAHIIHA y4acTh
3aXUCHHUKA, & TAKOX CIPOIILYIOTHCS OKpPEMi MPOLEAYPH MPUAHITTS MPOIECyaTbHIX

pimens. Bognouac, sik miakpecitoe mpaktuka BepxosHoro Cyny, 3acTOCyBaHHS TaKUX
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BUHATKIB € JIONYCTUMHM JIMIIE 32 YMOBHU HAJEXKHOTO OOIPYHTYBaHHS, AKE MiJJIsTae
nepesipiii cyaom [2].

Ocob6muBy yBary ciig NOpUAUIATH 3a0€3TMEUYCHHIO TpaB  IMiI03PIOBAHUX 1
oOBHHYBaueHUX. B ymMoBax BO€EHHOTO CTaHy MOXJIMBI 3aTPUMKH Yy JOCTYIl 0
3aXUCHUKA, OOMEXKEHHsI KOMYHIKallii, a TakoX TPYAHOIIl y peajizaiii mpaBa Ha
COpaBeUIMBUI Cyd. Y 1bOMY KOHTEKCTI BaKJIMBE 3HAUCHHS Ma€ MpaKTHKa
€BpoMNENchKOro Cy 1y 3 Mpas JIIOJIMHY, sIKa HATOJIOIIY€E HAa HEMPUITYCTUMOCTI BIICTYITY
BiJl 6a30BHX MPOIECYaTbHUX TapaHTIi HABITH 32 HAI3BUYaHUX OOCTABHH.

KpiM TOro, BoO€eHHUI CTaH ICTOTHO YCKJIQJHIOE MPOIEC JTOKa3yBaHHSA. 3HaYHA
YacTUHA KPUMIHAJIbHUX MPaBONOPYLIEHb, 30KPEMa BOEHHI 3JIOYMHU, BUMHSETHCS Ha
THMYacOBO OKYIIOBAHHMX TEPUTOPIsiX abo B palloHaxX akTUBHUX OoioBux nii. Lle
O0OMEXy€E MOKJIMBICTh O€3MOCEPEAHBOTO OTJIAY MICIS TMOJll, TOMUTY CBIJAKIB 1
30MpaHHs MaTepiaTbHUX JOKa3iB. Y TAKUX YMOBAX 3pOCTa€ 3HAYCHHS AIbTEPHATHBHUX
JDKepen T0Ka30Boi 1H(popmarlii, 30kpemMa Hu(poBUX JOKa31B, CyIIyTHUKOBUX 3HIMKIB,
a Takox JgaHux 13 Bigkputux mkepen (OSINT), mo mnorpedye HaIEKHOTO
MPOLIECYaTbHOrO BPETYJIIOBAHHS 1X JOIYCTUMOCTI Ta OLIHKH.

VY KpuMiHaNIbHUX NPOBAHKEHHSX, 110 3[1MCHIOIOTHCS MiJl YaC BOEHHOTO CTaHy,
BOXJIMBE 3HAYCHHS Ma€ THTAHHSA JOMYCTHUMOCTI MOKa3aHb, OTPUMAHHUX Ha CTafii
nocynoBoro posciiayBanHs. Bignmosimno mo 4. 11 cr. 615 KIIK Vkpainm, Taki
MOKa3aHHS MOXYTb BHUKOPHUCTOBYBATHUCA SIK JIOKa3H 32 YMOBHM IX HaJIEXKHOI
Bijieo(ikcanii, a y BUMAJKy JOMUTY I1I03pIOBAHOTO — 3a y4acTio 3axucHuka. CygoBa
MpaKTHUKa BUXOAUTH 13 TOTO, IO JOTPUMAHHS LUX BUMOT J03BOJISIE KOMIIEHCYBAaTH
00’ €KTUBHY HEMOKIIUBICTH TIOBTOPHOTO JIOMUTY Ta 3a0€3Meuy€e MiHIMAJIbHI CTaHapTH
CIPaBEJIMBOTO CYJAOBOTO PO3TIIALY.

Boanouac 3rigno 3 m. 1 4. 1 cr. 615 KIIK Ykpainu nomyckaeTbcsi pOBEICHHS
oOmyKy Oe3 ydacTi MOHATUX 3a YMOBHM Oe3mnepepBHOI Bineodikcamii. IlpakTrka
Bepxosnoro Cyy HaroJiomnrye, 1o cyj MOBUHEH MEPEBIPATU HASIBHICTh 00’ €EKTUBHUX
MiZICTaB JUIsl TAaKOro BIACTYIy BiJl 3arajibHOI MpOLEIypH, a iX BIACYTHICTb MOXeE

MPHU3BECTH JIO BU3HAHHS J0Ka3iB HejponmycTuMuMu [3].
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[Toka30BoO10 y IbOMY KOHTEKCTI € IMPAKTUKA, 32 SIKOI0 CTOpOHA OOBHMHYBAUYCHHSI
OOTpYHTOBYBaJla 3aKOHHICTh MPOBEJEHHS OONIYKYy NOCHJIAHHAM Ha PE30JIIOTHUBHY
YACTUHY yXBaJU CIIIIYOTO CY//1, OTPUMAaHY 3 PeecTpy 0€3 TOCTYITy 0 IOBHOTO TEKCTY
cynoBoro pimeHHs. Cyn BU3HAB JOMYCTUMHUM BHUKOPUCTAaHHS TakKol YXBaJH,
3a3HAUMBIIH, 1110 caM O co01 (aKT MOCUIIAHHS JUIIE Ha i1 pe30IOTUBHY YAaCTHHY HE
3YMOBITIOE€ aBTOMATHYHO1 HEJTOMYCTUMOCTI OTPUMaHUX J0Ka3iB. BogHOUYac y KO)KHOMY
KOHKPETHOMY BHITQJIKy MIJJIsTa€e MEpeBipll, Y HE OYyJIO MOPYIICHO MpollecyaabHl
MpaBa CTOPiH KPUMIHAJIBLHOTO MPOBAHKCHHS. 3a3HAUYCHA MPAKTHUKA € TIOKA30BOIO JJIS
YMOB BOEHHOT'O CTaHy, KOJIU JIOCTYTI /IO MOBHUX TEKCTIB CyJOBHUX PIIIEHb MOXE OyTU
00’€KTUBHO yCKIagHeHuH [3].

HaBegemo mie oawH mpukian cyaoBoi mpakTuku y crpasl Ne 164/431/20
(mocranoBa KacamiifHoro KpuMiHAJIBHOTO cyny y ckimaai BepxosHoro Cyny Bin
20 wepBHst 2024 poky). Y mii cmpaBi ocoOy Oylo 3acypKeHO 3a He3aKOHHE
MTOBO/KEHHS 31 30pO€T0, a KIIFOYOBUM JOKa30M BUCTYIHB MIPOTOKOJ OOIIYKY, TTiJ] 9ac
AKOro OyJ0 BWIYYEeHO BIAMOBIAHI mpenaMerd. CTOpOHA 3aXMUCTy HamoJisAraiga Ha
HEJIOMyCTUMOCTI 1IOTO JJOKa3y uepe3 BIJICYTHICTh BiJIE03aTUCy MTPOBEACHHS OOIIYKY.
Cyn kacariiitHoi iHCTaHIIIi IMIIIOB BUCHOBKY, 11O BIACYTHICTH Bifeodikcarlii cama 1o
co0l He € Oe3yMOBHOIO MIACTaBOK JJii BHU3HAHHA [IOKa3y HEIOMYCTUMHUM.
BupimansHuM € BCTAHOBJICHHS TOTO, YW BIUIMHYJIO BIANOBIAHE MOPYIICHHS Ha
JIOCTOBIPHICTh JIOKA3y Ta YM MPHU3BEIO BOHO JI0 OOMEKEHHS MPOIeCyaJbHUX IpaB
ctopiu [4; 5].

Takum ymMHOM, HaBElIEHE CYy/IOBE DIIICHHS JEMOHCTPYE, IO HaBITh 32 yMOB
IIJIBUIIICHUX BUMOT JI0 Bijgeodikcarii ciaiqaux aii, 0COOJMBO aKTyaJIbHUX y TEPioja
BOEHHOTO CTaHy, CyJA 30epira€ THyYKMA MiAX1 J0 OUIHKM JOKa3iB, KEPYIOUHCh
MPUHITUIIOM CYTTEBOCTI TOPYIICHHS Ta MPIOPUTETOM 3MICTOBHOI, a HE CYyTO
(dhopMabHOI OIIHKHU TTPOIECyTbHUX HEJOJIKIB.

Hopmu KIIK VYkpainu mogo 3arpumanus (ct. 207-208, 209) npoaoBxKyrOTh
JISITH, OJTHAK 1X 3aCTOCYBaHHS HaOyBa€ MEBHOI crienudiku. 30KkpeMa, 3aTpuMaHHs 0e3
YXBaJIM CYAy JIONMYCKA€ThCSA SK HEBIOKIAAHUN 3axif, a CTPOK 3aTpUMaHHS

OOYHUCITIOETHCSA 3 MOMEHTY (haKTHYHOTO OOMekeHHs cBoOomu ocobu (ct. 209 KIIK
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VYkpainu). BogHodyac B ymMOBaX BOEHHOTO CTaHy 3MIHIOETBCS MiAXia 0 OOpaHHS
3anmo01KHUX 3aXO0iB: BiAMOBIAHO 10 4. 6 cT. 176 KIIK Ykpainu, y npoBayKeHHIX
II0JI0 3J70YMHIB MPOTH OCHOB HAIIOHAIBHOI O€3MeKku (30KpeMa JIep>KaBHOI 3pajiu)
NPIOPUTETHUM (PAKTUYHO € 3aCTOCYBaHHS TPUMAHHS 111 BapToro. [lokazoBoro y ibomy
KOHTEKCTI € mocTanoBa KacariifHoro kpumiHaiasHOTO cyny y ckiaai Bepxosroro Cyy
Bix 12 motoro 2026 poky y cmopasi Ne 497/2392/22, B sikiii cyA MiATBEPAUB, IO
3aTpuMaHHs 0€3 MONEPEeIHbOr0 CYJOBOTO JO03BOJIY € JOMYyCTUMHUM 3a HAasBHOCTI
HEBIIKIAJHUX 00cTaBUH. BogHOYAC BiICYTHICTh 3aXHCHHUKA O€3M0CEPEHHO B MOMEHT
3aTpMMaHHS HE BU3HAETHCA aBTOMATUYHHMM MOPYIICHHSM IpaBa Ha 3aXUCT, SIKIIO
BIJIMIOBIIHI IpoLIeCyalIbHI [il He rmepeadavanu IpoBeAcHHs JonuTy [6].

KpiMm Toro, B yMOBaXx BOEHHOTO CTaHy HaOyBalOTh NPAKTUYHOTO 3HAYCHHS
nonoxeHHs KITK Ykpainuy, siki 3a0e3neuyioTh nporecyalibHy THyYKICTh, 30KpeMa: 4. 6
ct. 110 KIIK VYkpainu (11040 MOKIMBOCTI MPUUHATTA NPOLECYyalIbHUX PIIIEHb B
enekTpoHHid gopmi) Ta 4. 12 ct. 615 KIIK VYkpainu (om0 AuCTaHIIHOT ydacTi
3aXMCHUKA y TpoLecyalbHUX  JisiX). 3ampoBa/DKEHHS I[MX  MEXaHI3MIB
OOTPYHTOBYETbCS HEOOXIAHICTIO 3abe3nedyeHHsl Oe3MepepBHOCTI KPHUMIHAIBHOIO
MIPOBA/PKEHHS HABITh B yMOBax OoioBux fit [7].

Biarak, mompu 3ampoBa/KEHI CHPOLUEHHS, KPUMIHAJIbHE MPOBAKEHHS Mae
3M1MCHIOBATHCS 3 JOTPUMAHHSM 3arajibHuX 3acaj, BuzHaueHux ctT. 7 KIIK Ykpainu.
CynoBa mpaktuka, 30kpema BepxoBuuii Cyg, HiIKpecitoe, II0 BOEHHUN CTaH HE
CKAacoOBy€ TIPHUHIIMII BEPXOBEHCTBA IIpaBa, a JMIIE JOMyCKaE THUMYAcOBI Ta
OOTpYHTOBaHI MPOIleCyabHI BIICTYIIH.

HarowmicTe, cyTTEBOTO pO3BUTKY HaOyJIO MI>KHAPOJIHE CITIBPOOITHUIITBO, 30KpeMa
y cdepl OKyMEHTYBaHHS BOEHHHMX 3JIOYMHIB. YKpaiHa aKTHBHO B3a€EMOJIE 3
MiXHApOIHUM KPUMiHAJIBHUM CYJOM Ta 1HITUMH MIXHAPOJHUMHU THCTUTYIISIMH, 110
3YMOBJIIO€ HEOOXIJHICTh aJanTarlii HaIllOHAJbHOTO0 KPUMIHAJIBLHOIO TIPOIECY [0
MIDKHApOJHUX CTaHJAPTIB.

Takum 4YrHOM, BOEHHHM CTaH (GopMye CIEHIabHUNA TPOIECyaTbHHN PEXKHUM,
AKUW Ma€ BUHATKOBHUU XapakTep 1 mepeOyBae€ MiJl MOCTIMHUM CYJIOBUM KOHTPOJIEM.

OcHOBHI MpoIeCyalibHI TapaHTii He CKACOBYIOTHCS, @ TPAHC(HOPMYIOTHCS BIJIOBIIHO
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no ymoB. BonHowac 30epiraerbcsi Hampyra MDK noTtpebamMu  €(hEeKTUBHOTO
PO3CIiTyBaHHS Ta HEOOX1IHICTIO 3a0€3MeUeHHS IIPaB JOIUHH.

AHami3 CymoBOi TPAKTUKH JO3BOJISSE BHOKPEMHTH TaKl KIFOYOBI TECHJCHIIII
KPUMIHAJILHOTO MPOIIECY B yMOBaX MPAaBOBOI'O PEXUMY BOEHHOTO CTaHy: THYYKICTb
mpoiiecy 0e3 BTpaTH CYJOBOTO KOHTPOJIIO; MPIOPUTET CYTi Ha (HOPMOIO TPH OITIHITI
JI0Ka31B; MOCHUJICHHS POJIi TEXHIYHOI (ikcalli SK rapaHTii JOIMyCTUMOCTI JO0Ka3iB;
BU3HAYaJIbHA POJIb CYJOBOi MPAaKTUKU SIK MEXaHI3My CTPUMYBaHHS MOMXJIMBUX
3JI0B’KMBaHb.
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provadzhennya-v-umovah-voennogo-stanu.htmi
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Mys3uuyk K. C.,

npodecop kadenpu

KPUMIHAJIBHOTO TPAaBOCY IS

Ta MPaBOOXOPOHHOI JiSITLHOCTI

JOKTOp IOPUIUYHUX HAYK, TTpodecop
(Bonuncokuil nayionanvHutl yHisepcumen

imeni Jleci Ykpainku)

Cyaas SIK TAPAHT ITPAB JIKOAUHU Y KPUMIHAJIBHOMY
MMPOBA /I’ KEHHI

Tpancopmaliisi KpUMIHATILHOTO TMPOIECY YKpaiHM B yMOBaX €BpPOIHTErpallii,
nudpoBizallii nmpaBocyaas Ta Jii MPaBOBOTO PEXUMY BOEHHOTO CTaHY aKTyali3ye
MUTaHHSA 3a0€3ME€YeHHs HaJeKHOro OalaHcy MK IHTepecaMu JAep:KaBH y cdepi
MPOTHUAIT 3JIOYMHHOCTI Ta HEOOXIJHICTIO O€3yMOBHOIO JOTPUMAaHHS MpaB 1 CBOOOJ
JIOAVHU. 32 TAKUX YMOB 0COOJIMBOT Baru HaOyBa€ pojib CyA1 sIK rapaHTa JOTPUMAaHHS
MpaB yCIX YYacCHHUKIB MPOLIECY Ta peaii3ailii mpaBa Ha CHOpaBEIJIUBHI CyI IS
KOXHOTO.

CyyacHa MoOJlenb KPUMIHAJIBHOTO CYJIOYMHCTBA IPYHTYETHCS HA MPHUHIIMIII
BEPXOBEHCTBA ITpaBa, BIAMOBIAHO /10 SIKOTO JIFOJAMHA, 11 TpaBa Ta CBOOOAM BU3HAIOTHCS
HAWBUIIMMHM IHHOCTSMH Ta BU3HAYAIOTh 3MICT 1 CIIPSMOBAHICTh aepkasu [1, cT.8]. V
chepl KpPUMIHAIBHOI IOCTHLII 3aCTOCYBAHHS 3axOJIB JIEPKABHOTO MPUMYCY
MOTEHI[IHO TIOB’ s13aHe 3 ICTOTHUM 0OMEXKEHHIM (hyHIaMEHTaIbHUX MpaB 0ocoou. Posb
CYJUJIl SIK TapaHTa MPaB JIIOJUHU Y KpUMIHAJIbHOMY TTPOBAIPKEHHI MOJISATAE y 3/1HCHEHH1
€(PEeKTUBHOTO KOHTPOJIIO 3a MJISJBHICTIO OpraHiB JOCYAOBOIO PO3CIITyBaHHS,
BUPIIIEHH] MWTaHb I0/J0 CAHKI[IOHYBAaHHS 3aXOJIB MPOLECYaTbHOTO MPUMYCY Ta
YXBaJ€HHI OCTAaTOYHOIO MPABOCYJHOTO pIMIEHHS IIOJO0 BHHYBATOCTI  4YH
HEBUHYBATOCTI 0coOM. Jli€EBICTH CYJIOBOIO 3aXMCTy HacamImepes] BU3HAYa€ DPIBEHb
peautizallii mpaBa Ha CripaBeJIMBUIN Cy/1 Ta CTYyIIHb JOBIPHU CYCIUIBCTBA J0 IPABOCY I

3arajioM.

288



VY pimenni «Knacc Ta inmi npotu Himeuwunnu» €CILJI Haronocus, mo oHUM 13
KJIFOYOBHUX TMPOSIBIB MPHUHIIMITY BEPXOBEHCTBA IpaBa € HEOOXIJHICTh €(EeKTUBHOTO
KOHTPOJIIO 32 BTPYYaHHSM J€PKaBHUX OpPraHiB y TpaBa JIIOJWHHA, TPHUIOMY CaMe
CYy/JIOBUH KOHTpPOJb 3a0e3ledye HaWBUIIMKA piBEHb TapaHTId HE3aJeXKHOCTI,
HEYTNEPEHKEHOCTI Ta JOTPUMAaHHS HAJICKHOI MPaBoOBOi mporenypu [2, m. 55]. O1xke,
MPU3HAYEHHS CY/I/1 MOJISIrae He JIMIE Y BUPIIICHH] CIIPaBH IO CyTi, a il y 3abe3mnedeHi
IIpU 1IbOMY pEaJIbHOTO Ta €(EeKTUBHOI'O 3aXHCTy IMpaB 1HJAWBIAA B HAIMIPHOTO UM
CBaBUIBHOTO BTPYYaHHS JCPKABHOT BIaIH.

Ha cranii mocynoBoro po3ciijyBaHHS 3IIMCHEHHS CYJOBOTO KOHTPOJIIO 3a
JTOTPUMaHHSAM TIpaB, CBOOOJ Ta 1HTEpecCiB 0cCi0 MOKIAMAEThCA HA CIITUOTO CYJIIO.
Cepenl OCHOBHUX HampsIMKIB KOO JISJIBHOCTI CIIJ BIJ3HAYUTH CAHKI[IOHYBaHHS
3aX0/1B 3a0€3MEeUYCHHs] KPUMIHAJIBLHOTO MPOBA/KEHHS (B TOMY YHCII 3armo01KHUX
3aX0/I1B), HaJlaHHS JO03BOJIB HAa MPOBEICHHS CIHAUYMX (PO3LIYKOBHUX) Ta HEIJIACHUX
caigunx (Po3UIyKOBUX) /i, a TAKOXK PO3TJIS]] CKApr Ha PIllIeHHS, /111 4d 0e31sIbHICTh
CJIIIYO0TO, Ji3HaBaya abo MPOKypopa.

[Ipuiimaroun pilieHHS Ha CTajii JOCYJIOBOTO PO3CIiAyBaHHS CIII4OMY CYAJi
HEOOX1THO BpaxOBYBaTH KOHIIENTYyalbHY mnpaBoBy no3uilito Koncrurymiinoro Cymy
VYkpainu (Buknazneny B pimeHHi Ne2-pn/2016), BIIMOBIIHO 10 SKOi 0OMEXEHHS 1100
peanizaiiii KOHCTUTYLIMHUX MpaB 1 CBOOOJ HE MOXYTh OyTH CBaBUIBHUMH Ta
HECIIpaBeUIMBUMHU, BOHU MAalOTh BCTAaHOBIIOBATHUCS BUKIIOYHO KoOHCTHUTYIIEIO 1
3aKOHaMH YKpaiHu, NEepeciiyBaTH JIETITUMHY METY, 00OYMOBIIIOBATHUCS CYCIIBHOIO
HEOOXITHICTIO JIOCSITHEHHsSI 1i€l MeTH, a TakKoX OyTH NpONMOpUIMHUMH Ta
oOrpynroBanumi [3, m.2.1].

Ha cranii cymoBoro po3rmisiny KpUMIHAJIBHOTO TMPOBAPKEHHS POJIb CYAi
TpaHC(HOPMYETHCS Y CTATYC HE3AJIEKHOTO 1 0€3CTOPOHHBOTO apOiTpa Mi’K CTOPOHAMH
oOBMHYBaYCHHsS Ta 3axuCTy. KiIIO4OBMM 3aBIaHHSM CyAy Ha JaHOMY e€Tami €
rapaHTyBaHHS CTaHIApPTIB CIPaBEIIMBOTO CYIOBOTO pPO3IIIALY, IepeadadyeHux
crarTeto 6 KoHBeHINi mpo 3axuCT MpaB JIOJWHA Ta OCHOBOIOJIOKHHX CBOOOJ:

IHCTUTYILIHOT HE3&JIEKHOCTI Ta HEYINEPEeIKEHOCTI CylIy, PpIBHOCTI CTOpIH,
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3MarajibHOCTI MpOIlIeCy, PO3YMHHUX CTPOKIB MPOBAJKEHHSA, MpaBa Ha 3aXUCT Ta
MPE3yMITIIIT HEBUHYBATOCTI.

Ha piBeHb 3axucTy mpaB YYaCHUKIB TMpolecy Oe3MocepeTHbO BILTUBAE
00’ €KTUBHICTh Ta HEYIEPEHKEHICTh OLIIHKU CY/IJICIO I0Ka31B. Y CTaJEHOIO € MpaKTUKa
€CIII (3oxpema B cmpai «Kobeub mpotu YkpaiHw»), 3TiTHO 3 SKOIO MPH OIIHII
JI0Ka31B CyJl KEPYEThCSI KPUTEPIEM JOBEJCHHS «I103a PO3YMHUM CYMHIBOMY, SIKE€ Ma€
BUILJIMBATH 13 CYKYITHOCTI O3HaK YA HECIIPOCTOBHUX MPE3YMIIIIINA, I0CTATHHO BATOMUX,
YITKHX 1 Y3TO/DKECHUX MK co00t0 [4, . 43].

[IpaBoBuUii pexUM BOEHHOTO CTaHy 00’€KTHUBHO CTBOPIOE 3arpO3H 3BYKEHHS a00
HIBEJIIOBAHHS MPaB JIIOJIUHU B KPUMIHAJIBHIN FOCTHUIN. a1 X MiHIMIi3aIlii BaroMoro
€ no3uiiss Koncturyuiitnoro Cyny Ykpainu, BuciosieHa B pimeHH1 Ne 3-p(11)/2026
mojo cnenudiku 3actocyBanHs crarti 615 KIIK Ykpainu: ynHopMmoByroun ocobimBuii
PEXHUM JO0CYIO0BOTO PO3CIIIyBAaHHS Ta CyI0BOTO PO3IIIALY B yMOBaX BOEHHOTO CTaHY,
JepKaBa Ma€ He JHIIe 3a0e3MeUnTH JOCSITHEHHS METH KPUMIHAJIBHOTO CyIOYMHCTBA
Ta BUKOHAHHS 3aBJIlaHb KPUMIHAJILHOTO TIPOBAKEHHS, a 1 ypaxoBYBaTH, 1110 PUITHCH
aKTIB HallIOHAJILHOTO IpaBa HE MAIOTh MOPYIITYBATH OCHOBOIOJIOKHUX MPaB i CBOOO
JIOAVMHU 1 TpoMajasiHMHA, rapaHTtoBaHux KoHctuTymiero VYkpaiHM, Ta HOBHHHI
BIIMOBIATH 1i MI>KHApOIHUM 3000B’s13aHHM |5, 11.4.3.3].

TakuM YMHOM, B Cy4acHIN apXITEKTYpl KPUMIHAIBHOTO MPOLIECY CYI/Is BUCTYMA€E
KJIFOYOBUM 1HCTUTYLIHHUM Ta MPOLECYaJIbHUM IapaHTOM 3aXHUCTy MpaB JOAUHU. Ls
Micisl 3a0e3Mevy€eThbcs 3aBASKA IHCTPYMEHTAM J1€BOTO CYJIOBOTO KOHTPOJIIO Ha eTalll
JIOCYJIOBOTO PO3CTiAyBaHHS Ta HEYXWJIbHOMY JIOTPUMAaHHIO 3acaj pIBHOCTI U
3MarajibHOCTI CTOPIH 1] Yac po3risiay crpaBu 1o cyTi. [IpaBo3axucHa GyHKIIIS CyLy
MoJISIrae 'y JIOTPUMaHHI OalaHCcy MK MyOJIIYHUMHU 1HTepecaMu Oe3MeKu Aep>KaBH Ta
HEBIIUY)KyBaHMUMH TpaBamu ocobu. [lns 11 edexrtuBHOi peanizamii BOadaeThCs
JOIITbHUM 3MIITHEHHS 1HCTUTYIIMHOI HE3aJIe)KHOCTI CYJIOBOi BJaJW, CUCTEMHE
BIIPOBA/KEHHS €BPONENCHKUX CTAaHAAPTIB MPABOCYA]A Ta Oe3nepepBHE IiIBUILICHHS

KkBamidikarii CyJiBCbKOTO KOPITYCY 3 MUTaHh KOHBEHITIHHOTO 3aXUCTY MPaB JIFOANHHU.
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Haspouska B. B.,

JOLIEHT Kadeapu
KPUMIHAJTBHO-TIPABOBUX JUCITUTIIIH
HABYaJIbHO-HAYKOBOT'O IHCTUTYTY IpaBa
Ta MIPaABOOXOPOHHOT isUTBHOCTI

JOKTOp IOPUIUIHUX HAYK, JOICHT
(/Tvsiscbruil Oeporcasnuil ynieepcumen

BHYMPIUWHIX CNpas)

BAJIAHC ITPAB ITOTEPHIJIOT'O TA OBBUHYBAYEHOI'O B KOHTEKCTI
1.7 4.1 CT.284 KIIK YKPATHU

3oBcim HegaBHO (21.05. 2026 p.) Konctutymiiitauii cyn Ykpainu (nani - KCY)
pO3M0YaB NMEPEeBIpKy HAa KOHCTUTYIIIHICTH noJiokeHb KITK Ykpainu, siki ctocyroThest
MOPSIIKY 3aKPUTTS KpUMIHAIBHUX IPOBAKEHD Y (DOPMI MPUBATHOTO OOBUHYBAYEHHS.
ITepesipii migsrarots npunvcu 4.4 ¢1.26 Tam.7 4.1 c¢r.284 KIIK Ykpainu [1], 3rigHo
AKUX BIAMOBA MOTEPHUIOr0 BlJ OOBHHYBAaYEHHS Yy TMPOBAIKEHHI MPUBATHOIO
OOBHHYBa4YeHHs € 0€3yMOBHOIO M1ICTaBOIO Horo 3akputts. [ligcTaBoro ans po3risay
cTaja KoHctutyliiHa ckapra H. A. TpodimoBoi, a 3rogom — i A. B. 3Bapuua (110
Oynu 00’€THaHI B €IMHE KOHCTUTYIIHE MPOBaKeHH) [2].

CtocoBHO OOTPYHTOBAHOCTI MIAXO/1B, BUCTOBICHUX B ckap3l H.A. Tpodimonoi,
no KCVY wnanpukinmi 6epe3ns 2026 p. Oysio HaiclaHO HAayKOBO-TPABOBY MO3HUIIIIO
Kadeapu KpUMIHAIBHOTO MPOIeCy Ta KpuMiHAMICTUKH (akyasTeTy Nel Ta xadempu
KPUMIHAJIBHO-TIPABOBUX JUCHHILIIH HaByanbHO-HAyKOBOTO 1HCTUTYTY IpaBa Ta
MIPaBOOXOPOHHOI AisIbHOCTI JIBBIBCHKOTO JEP>KaBHOTO YHIBEPCUTETY BHYTPIIIHIX
crpaB [3], ne Oyno BkazaHo, mo 4.4 c¢r.26 Ta m.7 4.l c1.284 KIIK Ykpaiau wue
cynepeuams KOIHOMY 13 monoxkeHb KoHcTuTylii YkpaiHu Ta He nopyuiyioms
’OJIHOTO 13 KOHCTUTYLIMHHUX ITpaB OOBHUHYBA4Y€HOI 0/

Oppa3y 3a3Haudy, 11O S KATETOPUYHO HE TMOTOKYIOCS 13 3rajJaHUM BHUIIE
BUCHOBKOM, a TaKOXX HE MOJAUISI0 3aKOHOJABYMH MiAXiJA 10 perjaMeHTaiii Imiel

cutyauii. [Ipyyomy Take OaueHHs y MEHE CKIIajocs yKe JaBHO.
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3BICHO, 3HaxXOJAThCS OOBHMHYBau€Hi, SIKI y pa3l BIAMOBU MOTEPIIOrO Bij
OOBHHYBAUY€HHsSI Yy MPOBAKEHHAX MPUBATHOTO OOBHHYBAUYEHHS BHUAMXAIOTH 13
MOJIETKICTIO Ta HABITh Pajii TAKOMY BaplaHTy pO3BUTKY mofiil. OfHak Te, M0 HIJIKOM
3aJI0BOJIBHSIE OJTHOTO, MOKE OyTH a0COJIFOTHO HEMIPUUHSATHUM JUIsI 1HILIOTO.

He BukimoueHo, 1o TOW, XTO Ma€ CTaTyC MOTEPIIJIOro, HACHpaBAl € JhKe-
MOTEPIIUIMM Ta 3BiB HAKJICII HAa a0COJIIOTHO HEBUHYBATOTO (IIPHUITYCTIMO, Yepe3 Te, 0
MDK HUIMU CKJIAJIMCSl HEPUS3H1, BOPOXKi CTOCYHKH). [10TIM, YCBITOMITIOIOYH, IIIO B XO/I1
CyIOBOTO pO3IJISIIy MOMY HE BIACThCS JOBECTH BHUCYHYTE 3BHHYBAa4YCHHS, IO,
HMOBIPHO, TaM JOCIIKYBaTUMYThCS JaH1, K1 3Tr0JIOM MOXKYTbh CTaTH IiJCTABOIO ISl
MPUTSATHEHHS YXK€ CaMOT0 «IOTEPIJIOro» J0 KPUMIHAIBHOI BiAMOBIAAIBHOCTI 3a
3aBIIOMO  HEMPAaBAMBE  TMOBIJOMJIEHHS  MPO  BUMHEHHS  KPUMIHAJIBHOTO
npaBonopyiieHHs (ct.384 KK Ykpainu) ta/abo BBemeHHs B oMaHy cyay (ct.385
KK VYkpainu), BiH BIIMOBIISIETHCS B1J OOBUHYBaYEHHSI BUMYILIEHO, a0M HE HAIIKOJAUTH
camomy co0i.

MosxyiBuii ¥ 1HIIMKA BapiaHT: oco0a 13 CTATyCOM MOTEPIJIOT0 CYMIIIHHO
MMOMUJISUTACS, BOHA 3 CAMOTO MMOYATKy OyJjia IMHpo MepeKoHaHa y TOMY, 110 il cripaBIi
3aMoJIisSIHO KOy KPUMIHAJIBLHUM MPABOMOPYIICHHSIM, IO TaKa IIKOJa 3aBJaHa caMe
oOBHHYBa4YeHUM. B moganbpIioMy sk BOHA:

a) BIICBHUJIACS Y MMOMMJIKOBOCTI TaKMX CBOT BUCHOBKIB:

- yepes Te, 110 3po3yMiJia: IIIKO/Ia 3aB/IaHa He OOBUHYBAaYEHUM, a THIIIO0 0C000I0,

- Y4 YCBIJOMUJA, IO AISIHHS, SIKE CTABUThCS Y BHHY OOBHHYBau€HOMY, HE €
KpUMIHAJIBHO KapaHUM Yepe3 Woro 1HOIYy Trajdy3eBy HaJeXHICTh (BOHO €
aIMIHICTPATUBHUM TIPOCTYIIKOM, ITUBUIHBHO-TIPABOBUM JIEIIIKTOM, IUCIUILTIHAPHUM
MOPYIICHHSAM YW TOPYIICHHSIM TPYIOBOTO 3aKOHOJABCTBA) a00 IO TaKe IisSTHHS
B3araji He TATHE 32 CO0O0I0 KOTHOTO 3 BUIIB OPUINIHOI BIAIOBIIATIBHOCTI.

0) 1y 3B’SI3Ky 3 IIUM BiJMOBHJIACS BiJi OOBUHYBaYCHHSI.

OOBUHYBaueHUH, KOTPUH BBaXkae ceO¢ HEBUHYBAaTHUM, MOKE HE TMOTOKYBATHCS
13 PpIMIEHHSIM CyIy TMPO 3aKpUTTA KPUMIHAIBHOTO TIPOBA/DKEHHS 3 IIiJICTABH,
nepeabauvenoi n.7 4.1 cr.284 KIIK Vkpainu (3 ornsgy Ha ii HepeaOULTITyrHOUuid

XapakTep) Ta 3asBJIATH KJIOMOTAHHS MPO HNPOJOBKEHHS PO3IISAY, PO3PAXOBYIOUM HA
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BUHECEHHS BUIPABIyBaJIbHOTO BUPOKY. Ha >kanp, Taka HOro no3uuis He Ma€ 5K0JHOIO
IOPUIUYHOTO 3HAUEHHS.

VY 3B’s3Ky 13 MM TBEPUKEHHS TIPO Te, 10 mpunucy 1.7 4.1 c1.284 ta 4.4 c1.26
KIIK VYkpainn HaueOTO «3a0e3MeuyioTh «CIpaBeIIuBHil Komrpomic» [3, c.13] Ta
«po3yMHHI OastaHcy [3, ¢.14] KOHCTUTYIIMHO 3aXMINEHUX IHTEPECIB IMOTEPITIOTO Ta
OOBHHYBA4YE€HOTO, BUTJIAJIAE YK€ CyMHIBHUM. AJKe OIHY 13 CTOpPIH KpHUMiHaJIbHO-
[PaBOBOTO CIIOPY M030aBJIIEHO MOJKJIMBOCTI OOIPYHTYBAaTH CBOIO IO3MIII0 HEPEN
CyIOM, JOOMBATHCS BUHECEHHS CIPHUSTIMBOTO s Hel pillleHHS, MpH LbOMY il
POLECYaTbHOMY NPOTUBHUKY HAaJJaHO HEBUIIPABAAHY IIEpEBary.

Takoxx BKa3yeThCs, IO «3aKOHOJABELb HE MOXKE ITHOPYBATH J1e2imuMHUll
inmepec nomepninioco 'y TpaBl BIIMOBHUTHCS BiJ OOBHHYBau€HHS O€3 3rojau
O0OBHHYBA4Y€HOI'0, OCKUIbKH MPOTHIIEKHE MPU3BENIO O 1O MPUMYCOBOTO IPOJAOBKEHHS
CYJIOBOTO pO3IJISIAY MPOTH BOJl 0COOU, AKA I MAK € JHCEPMBOI0 KPUMIHATbHO2O
npasonopywenns (7' — B.H.)» [3, ¢.12-13].

He po3symito, 4oMy aBTOpU TaKOro TBEPAKEHHS BBaXKAalOTh, 1110 SKILIO XTOCh Y
KPUMIHAJIBHOMY TPOLIEC] YK€ MA€ CTaTyC MOTEPMIUIOro, TO 1€ aBTOMATUYHO O3HAYaE,
110 BiH € peaIbHUM MOCTPAXKJAIUM — OKEPTBOI0 KPUMIHAJIBHOTO IPABOMOPYIIEHHS.
MoxiMBO, yce fKpa3 HaBHaku: el «MIOoTepnuIvil» € 0co00r, KOTpa CBIIOMO
HaMaraeThCsl 3BECTU HAKJIEIN Ha 3aBiJIOMO HEBHMHYBAaTOro, HaxabHO 000pexartu ioro,
rpy00 TOPYIIMTH IHTEPECH OCTaHHbOTO. Te, IO 1HIA CTOPOHA KOH(IIIKTY cTajia
OOBHHYBAaYE€HUM, TE€X OJHO3HAYHO HE CBIAYUTH, IO BOHA € (AKTUYHO BUHHHUM; HE
BUKJTFOYEHO, 110 AKPa3 BOHA 1 € IHCHUM MOCTPAXKIATUM.

Takox He 3po3ymilo: YoMy 3aKOHOJABEI[b HE BIIPaBl ITHOPYBATH I1HTEpEC
MOTEPIIOTO Ha BIIMOBY BiJi OOBMHYBa4Y€HHs, & OT 1HTEPECOM OOBHHYBAY€HOTO HA
MPOJOBKEHHSI TMOBHOLIIHHOTO CYJOBOTO pPO3IJISiAy Ta BUHECEHHS CHPaBEJIMBOIO
pilieHHsl (a BUIPaBAyBaJIbHUN BUPOK — HE €MHUNA MOXKJIMBUU pe3yJbTAaT TAKOTO
po3IIIAy) yke, Haue0To, MoxkHa 1 3HexTyBatu? [lutanus, MaOyTh, pUTOPUYHE. ..

Binrak koHcTaTyro, 10 3a ICHYIOYOi MPaBOBOi perjiaMeHTallii Mpo piBHICTbH
MOTEPNUIOT0 ¥ O0OBHHYBaueHOro mepen 3akoHoM 1 cyaoM (m.1 u.l cr.129

KoHctutyii), mpo HaJie’)XHE TOTPUMAaHHS 3acajyl 3MarajabHOCTI CTOPIH Ta CBOOOIU Y
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JOBEJIEHHI Tiepe]; CyJOM CBOiX JIOKa3iB ¥ Yy JIOBEIEHHI iX MEePEeKOHIMBOCTI
(.3 4.1 ¢t1.129 Koncrutymii) [4] roBopuTH HE TOBOIUTHCS.

[ToBHOIIIHHUM MTOCTYIIOM IO TPABOCYIJIsI TYT TeX «HE maxHe». Ilim HuM s
PO3YMII0, 3-TIOMIDK 1HIIIOTO, MOJIMBICTh YYaCHHKA KPHMIHAJIBLHO-TIPABOBOTO CIIOPY
M0JIaBaTH OpraHaM JOCYZOBOIO PO3CIiTyBaHHsS Ta CyAy JOKa3H, TOBOJIUTH MPaBOTY
BJIACHOI TMO3MIlli, BHCJOBIIOBATH JOBOJAM TMPOTH apryMEHTIB MPOIECYaTbHOTO
npotuBHUKA. OIIHKA X JAOCTYIY A0 MPaBOCYIJs MIPOCTO SIK Pi3UYHOT MPUCYTHOCTI B
X0/l Cy/JIOBOTO 3acigaHHs 06€3 MOXKIMBOCTI BUCIOBUTH CBOIO TOYKY 30py IIOJO IO
KPUMIHAJILHOTO TMPOBA/KEHHS, 0e€3 Toro, w0 L JIyMKa SKAMOCh YHHOM
BPaxOBYBAaTUMEThCS MPU MPUUHATTI IOPUAUYHO 3HAYMMUX PIllI€Hb, MEH1 BUIA€THCS
a0coJIIOTHO Oe3mifcTaBHOW. bo sKIo KepyBaTucCs MOA10HOIO JIOTIKOIO, TO M CTOJH,
Kpiciia, JIaMIIM, KOMIT'IOT€PU TOIIO, $KI 3HAXOASITHCS B MPUMIIICHHI CyAy, TEX
Ha4e0TO, MAIOTh JOCTYII JIO IPABOCYAIS.

3aKpUTTS KPUMIHAIBHOIO MPOBAKEHHA 3 HEPEaOUTITy04Oi MiICTaBU BCylepey
3rojii OOBUHYBAYEHOT0, TAKOXK WJIe BPO3PI3 13 MPE3yMIIII€I0 HEBUHYBATOCTI (3BEPHY
yBary, IO MNpU NOPUUHATTI PpIMIEHHS NOpO 3BUIBHEHHS Bl KPUMIHAJIBHOI
BIJINOBIJIAJILHOCT1, TOOTO, KOJIM MPOBAKEHHS TEX 3aKPUBAETHCS 3 HEPEaOLIITyI04Oi
MiJICTaBH, MO3UIIIS I[LOTO YYaCHHUKA MPOIECYy Mae€ BU3HAYAIbHE 3HAUCHHS, TYT XK€ -
YOMYCh Hi; XO0ua, SIK BHUJAETHCS, MIIX1J 3aKOHOAABLSI JO BUPIIICHHS OJHOTHUITHUX
NMUTaHb MaB OM OyTH €auHUM). bo X04 Takux oci0 y mpollecyaabHUX JOKyMEHTaX
MPsIMO HE BU3HAIOTh BUHHUMM, OJIHAK JJI1 HUX ICHYIOTh CYTTEBI OKpEeMi OOMEXEHHS, a
came:

- o0coba, CTOCOBHO $5KOi OyJO 3aKpuUTO KpUMIHAJIbHE MPOBAIKCHHS 3
HepeaOUTITyIounX MiJACTaB, HE BHpaBl OyTH MOJILEUCHKUM Ta CHIBPOOITHUKOM
po3BimyBanbHOTO oOprany (m.4 4.2 ct.61 3akony VYkpainu «lIpo Harmionansny
noitito» [5] ; m.6 4.2 c¢r.31 3akony Ykpainu «IIpo po3siaky» [6]);

- CBIIOLUTBO MpPO MPaBO Ha 3alHATTS HOTAplajJbHOIO IISUIBHICTIO MOXE OyTu
aHyJIbOBaHO MIHICTEPCTBOM IOCTHIlT YKpaiHU y BUMAAKY 3aKPUTTS KPUMIHAIBHOTO
MPOBAKEHHS OO0 HOTapiyca 3 HepeaOuTiTyrouux mifactaB (miam.«r» m.2 4.1 cT.12

3akony Ykpainu «IIpo HOTapiam [7]).
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TakuM 4MHOM, 3aKPUTTSI KPUMIHAJIBLHOTO MPOBAIKEHHA Ha mijAcTaBl 4.4 cT.26 Ta
n.7 4.1 c1.284 KIIK Ykpainu 6e3 3rou 00BUHYBaYEHOTO, CIIPUUUHSIE HECTIPUSATIUBI
HACJIIJIKM JUTsl HOTO peryTallii, 4ecTi, T1IIHOCT1, BKa3y€ Ha CTaBJICHHA MTyOIiYHOI BiIaau
70 HBOTO SIK 10 (paKTMYHO BHHHOTO (X0Y 1 0€3 0OBHHYBAJIBHOTO BHUPOKY), CTBOPIOE
NEepelkoan i Tojanblioi mpodeciiiHol peamizaiii. ApKe Take 3aKpUTTA He
BCTAQHOBJIIOE TIOBHY HEBHMHYBATICTh y BYMHEHHI IHKPUMIHOBaHOrO  0co0i
KPUMIHAJIBHOTO TMPABOMOPYIIIEHHS, HE TATHE BIJHOBJCHHs ii J00poro iMeHl Ta
pemyTarti.

OTto, BUILIEHABEJIEHE /A€ MIJCTaBU JJIA T€HEPaTbHOTO BHUCHOBKY IPO T€, IO
nosnoxeHHs 1.7 4.1 c1.284 KIIK VYkpaiHu omHO3Ha4HO HE 3a0e3neuye HaIeKHHM
OaJiaHC MpaB ¥ 1HTEPECIB MOTEPIILIOTO Ta OOBUHYBAYEHOTO.
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Hepcecsan A.C.,

CTapIINi HAyKOBHM CHIBPOOITHUK
BiALTY poOIEM KpUMiHATBHOT
FOCTHIIIT Ta KPUMIHOJIOT11
KaHIUJIAT IOPUIUIHIX HAYK
(Incmumym Oepoicasu i npasa

imeni B.M. Kopeyvkoco HAHY)

JOUIJIBHICTh CTBOPEHHS BIHCHhKOBOI AJIBOKATYPU B YKPAIHI

Ha m’stomy pori mmpokoMacmTabHOro BTOPIHEHHS BIACHKOBA IOCTHUIIIS
JUIIAETHCSI B OCHOBHOMY IIPEIMETOM OOTOBOPEHb B YKPAIHCHKIA FOPUINYHIN HayIIl.
[ToonuHOKI 3aKOHOAABYI CHPOOM CTBOPEHHSI BIAMOBIIHOI CHCTEMH OpraHiB He
npuHecau mwioAiB. CTanock e K 4yepe3 (PakTUUHy He3alllKaBJICHICTh 3aKOHOAaBUYOT
TUIKA BJIQJU, TaK 1 yepe3 HEPO3YMIHHSI 3aKOHOTBOPIIEM COIIATIBHOI 0OYMOBJIEHOCTI
CTBOPEHHSI Ta MPABOBOI MPUPOAH BIHCHKOBOI FOCTHIIII.

Tak, Hapoaaum nemyraroM Jlrommunoro byiimictep Oyno nogano [Ipoekt 3akony
PO OpraHizamiifHO-TIpaBOBI OCHOBU MOOYAOBH Ta (YHKIIOHYBaHHS BilicbkoBOi
ocTulli  Ykpainu (Homep, parta peectpamii: 10042 Bix 13.09.2023) — npam
3axononpoexm 10042.

Yacturoo 2 ct.4 3akoHomnpoekty 10042 Oyno BHU3HAYEHO, IO CHUCTEMY
Jep>KaBHUX OpraHiB, SKI BXOIATh A0 BiiichkOBOi tocTuilii YKpaiHu, CTaHOBJISTH:
1) BiiicbkoBa mouimisi; 2) BiificbkoBa KOHTppO3BifIkKa Ta OpraH J0CYIO0BOTO
PO3CIIIIyBaHHS IEP>KaBHOTO OpraHy CIENiaIbHOTO MPU3HAYSHHS 3 MPABOOXOPOHHUMHU
byHkUisiMU, SKU  3a0e3neuye  nepkaBHy Oesneky Ykpainu; 3) BilicekoBa
npokypatypa; 4) BilicbkoBa agBokaTypa; 5) BilickkoBuii cy.

[3 BKazaHUX OpraHiB HAWOUIbII CYIMEPEWIMBOIO € IMO3MIlS II0J0 BIMNCHKOBOI
anBokatypu. Tak, dactuHOr 2 cT. 8 3akoHompoekty 10042 Bu3HaueHo, mo 2.
BiiickkoBi afBOKaTH 3AIMCHIOIOTH MPOGECiiiHy MISUTBHICT BHUKIIOYHO MIOJIO
3MIMCHEHHS 3aXUCTY, NMPEACTABHUIITBA Ta HAJAHHS 1HIIMX BUIIB MPaBOBOI JOIIOMOTH

KIIIEHTY, 3 YUCJIa BIMCHKOBOCITYKOOBI[IB YTBOPEHUX BIJIMOBITHO /10 3aKOHIB YKpaiHu
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BIMChKOBUX (hOpMYBaHb, BIHCHKOBOCITY>KOOBIIIB YTBOPEHUX BIJIMOBIIHO JI0 3aKOHIB
1HO3eMHO1 KpaiHu BiMCbKOBUX (OPMyBaHb, 3 YHCIA MPAIiBHUKIB 0OOPOHHO-
IIPOMHCIIOBOTO KOMILTEKCY Ykpainwm [1].

Bkazane mMONOXEHHS BUIIIANA€ SK TOCATAHHS Ha MPUHIUI HE3aJIEKHOCTI
a/IBOKaTypH B CIIeLIaIbHOMY 3aKOHOJAaBCTBI (CT. 4 3akony Ykpainu «IIpo agBokaTypy
Ta aJIBOKATCHKY MISUTbHICTHY») [2] 1 0AHOYaCHO — Ha MPHUHIUIK CBOOOIHN JOTOBOPY
(cr.cT. 6, 627 IuBinbHOTO KOACKCY YKpainu) [3] sKi pO3MOBCIOIKYIOTHCS 1 Ha
JIOTOBOPH TIPO HaJIaHHS MPOQECiitHOT MPaBHUYO1 JOTIOMOTH.

3pemrroto, 3akoHonpoekT 10042 Bxke 03.09.2024 O6ymno 3HATO 3 PO3IIIALY, IPOTE
MUTaHHSA «4d MOTpiOHa YKpaiHi BIMCHKOBA aJBOKATypa K OKpeMa Oprasi3alliiiHa
CTPYKTypa» 3aJMIIWIOCS akTyalbHUM. Tak, 3 Ooky 3actymHuka ['eHmpoxypopa
Aunpis Jlemenka mpoiyHalla JTyMKa MpO Te, IO CTBOPEHHS €()EKTUBHOI CHCTEMU
BIMICBKOBOI IOCTHIIIT Ma€ BKJIIOYATH HE JIMIIE BIMCHKOBY MOJILII0 3 (PYHKUISIMU
OMEPaTUBHO-PO3IIYKOBOI AISIBHOCTI, @ i CII141 MiAPO3/1IH, BIHICBKOBUX MPOKYPOPIB,
BIMCBHKOBI CyJIU Ta aIBOKATypy. Lle 103BOIUTH ONepaTUBHO pearyBaTH Ha OPYIICHHS,
30upaTu Ta (PIKCyBaTH JOKa3M, MIATPUMYBaTH OOBMHYBAUEHHS y CyAax 1 BOJHOYAC
3axMIIATH MTPaBa BiiCbKOBOCTYXOOBIIIB [4].

['onoBa BepxoBHoro Cyny CraniciiaB KpaBueHko OUTbII 3BaXKEHO 3a3HAyae, 110
B CyYaCHHX YMOBax MIJATPUMY€ KOHLEILIIO CTBOPEHHS BIMCHbKOBOI tocthiii. Lle
CTOCYETBCS HE TUIBKM CYIUIIB, a W BINCHKOBUX MPOKYpOpiB, OaxkaHo, mob i
aJIBOKaTChKa CIJILHOTA IIOHAWMEHIIIe crieliaii3yBanacs [5].

IIpu npomy, HarmionanpHa acorriaiiss agBokaTiB YKpaiHU 3amepedye Mo Ii0Hii
171ei, 3a3HaYar04yu IO 1HIIIaTHBA CTBOPEHHS BIMCHKOBOI aJBOKATypH SK OKPEMOIi
IHCTUTYI1 BUKJIMKAE 3aHEMOKOEHHA, OO0 MOXE TMPU3BECTH JI0 CKAaCyBaHHS
BCTAHOBJICHUX MPOQECIHHUX CTaHIAPTIB, a TAKOX CTBOPUTH 3arpo3y HE3aJeKHOCTI
MIPaBO3aXUCHOT TISTBHOCTI Ta e(heKTUBHOMY 3a0€3Ne4YeHHIO paB
BiIICBKOBOCTY»00BIIiB [6].

Haii6ip1 3Ba’keHOI0 B YKPaiHCbKOMY MPABOBOMY IPOCTOP1 € MO3UIIISI PO TE,
1110 0COOJIMBOCTI TAKO1 AISTTLHOCTI, MPABOBUM CTATyC aJBOKATa IK 0COOH, 1110 31HCHIOE

He3aIeKHY Tpo(deciiiHy MIsUTbHICTh MIOAO0 3aXHCTY, MPEACTaBHUIITBA Ta HaJaHHS
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1HIIMX BUIB IPABHUYOI JOTIOMOTH P13HUM 0c0o0aMm, He Tepe0avyaroTh SKUX0Ch 1HIITNX
dhopM 311HCHEHHS TaKoi AISTIHOCTI. B 1HO3eMHUX JiepKaBax, y TOMY YHCII JeprKaBax-
yreHax HATO, Takox BiACYyTHI OKpeMi YyCTaHOBH, MOJIOHI 10 «BIMCHKOBOI
anaBokatypu». Ilpore, aKkTyalbHUM Yy JOCHIKYBAaHOMY KOHTEKCTI BOadaeThcs
3arpoBa/KEHHS BIAMOBITHOI CHeIiami3allii IOpUCTiB, aIBOKATIB y HAJaHHI MPaBOBUX
MOCIYT BIMCHKOBOCTYXOOBILSAM Ta 1HIIMM ocobaM, IO € cy0’ekTamu crpaB y cdepi
BilicbkkoBOTrO mpaBocyaas [7, C, 25-26].

BapTo moroauTuch 13 MO3MUIIEI0 EKCHEPTIB MPO TE€, IO CTBOPEHHS BIHCHKOBOI
aZBOKaTypu B VYKpaiHI HaBpsJ YU € JOLUUIBHUM 1 MOXJIMBUM Yy HaWOMMKU1N
nepcnektusi. [lo-mepiie, BU3HAYEHHS crieliaiizaiii aJBOKaTChKOI JiSJIBHOCTI HE €
000B’S13KOM, 132 YMOBU JOTPUMAHHS IPUHIIMITY KOMIIETEHTHOCTI 8JIBOKAT MA€ MPaBO
MPEICTABIISATH IHTEPECH CBOTO KIIIEHTA Y OyIb-aKii cepi nmpaBoBigHocHH. [lo-apyre,
3akon «IIpo amBokaTypy Ta aJBOKAaTChbKYy MIISJIBHICTBY Iepefdadyae HECyMICHICTh
aJIBOKaTChKOI AISUIBHOCTI 3 BIMCHKOBOIO ciyk0010. Ilo-TpeTe, Xo4a yKpaiHCBKHIA
BIICHKOBOCITY0O0BELb Hapa3l He Ma€ IpaBa Ha O€30MIaTHY IIPaBHUYY JI0IIOMOTY caMe
AK OKpeMHH CyO’€KT, y BHUMNAJKy HOro HaJE€XHOCTI [0 IHIIMX KaTeropii ocio,
BU3HaueHuX y cT. 14 3akony «IIpo Oe3omnaTHy mpaBHUYY AOIMOMOTY», BIH MOXKeE
CKopucTaTucs Hero [8, €. 66].

[TincymoByr0UM HaBeJEHI MO3HIII1, CJIIJI KOHCTaTyBAaTH HACTyIHEe. B ykpaiHChKiii
MPaBOBif JTyMIll Hapa3i MPEACTAaBJICHI SK MO3UIlI IIJTKOBUTHUX MPOTHBHHUKIB, TaK 1
a0COJIOTHUX IPOTHUBHUKIB 3aIIPOBAIKEHHS IHCTUTYTY BIICBKOBOI aJJBOKATypH.

Boanouac, cama mo coOi mpupoja aJaBOKATCHKOI MISJILHOCTI HE MOXE OyTH
OXOTUICHA MOHATTSAM «BIHCHKOBA FOCTHIIIS, OCKITIBKH CaMe HE3aJIeKHICTh aJIBOKATypH
€ HalBaroMmiliuM 3 NPUHIUIIB JISJIBHOCTI JAHOTO 1HCTUTYTY MPAaBO3aXUCTY.
Boanouac, BKIIIOUEHHS aJBOKAaTypd B CHCTEMY BIMCHKOBOi IOCTHUINI SIK IMyOJIIYHO-
MpaBoBoOi (IIMBLIBHOI, @ TUM OUIbIIIE - BIHCHKOBO1) IHCTUTYLIMHOI CTPYKTYpU Came 110
co01 YHEMOXKITUBITIOE TaKy HE3aJIEKHICTh Y KO)KHOMY KOHKPETHOMY BHUITAJIKY.

3aMiCcTh II,OTO, 3 YypaxyBaHHSM YHHHOTO 3aKOHOJABCTBA TIPO MPaBHUYY
JOTIOMOTY CJIiJi BAMHUTH HACTyIHI 3axou. [To-nepiie, 1o1atu BiiCbKOBOCTY>KOOBIIIB

30poitanx Cun Ykpainu, HarmionansHoi rBapaii Ykpainu, po3BiayBaJIbHOTO OpPTaHy
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MinictepcTtBa o0opoHn VYkpainu, Jlep:kaBHOI1 cremiajibHOI CIyXOM TpaHCHOPTY,
IHIIUX BIMCHKOBUX (POPMYBaHb 1 MAPO3AUIIB A0 Kojia Cy0’€KTIB IpaBa HA OTPUMAaHHS
0e3oruratHoi BTOpUHHOI mpaBHU4YOiI gornomoru (BBIIJI) nmuisxom BHECEHHS 3MiH 10
cT. 14 BiAMOBIAHOTO 3aKOHY.

[To-npyre, MinictepcTtBy 000poHu VYkpainu cnutbHO 3 HarionansHoO
acoIriaIfi€ero aJaBOKaTiB YKpaiHu CIiJ po3pOOUTH MOJENb ITABUINCHHS KBaidikarii
a7BOKaTiB B cdepi BINCHKOBOIO MpaBa, 3a aHAJOTIE 13 ICHYIOUMMH CTaHJIapTaMH
nigBumieHHs kBamigikauii B cpepi BBIIJ. IlpoxomkeHHs Takux KypciB mMae OyTu
TOOpPOBUIBHUM, HATOMICTh CHPHUATHME OUIBIN SKICHIM IIJATOTOBII aJBOKATIB [0
MPaBO3axUCHOI ISNIBHOCTI y cepi BIICLKOBOTO IMpaBa.

3peiiTor0, 3 ypaxyBaHHSM HeOaXaHHS OpraHiB BIMCHKOBOTO YHIPaBIIHHSA
JIOIyCKaTH aJBOKATIB A0 MOOLUII30BaHUX 0C10 — BapTO MPSIMO BPETYJIOBATH MOPSIIOK
HajganHs npaBHU4Yoi gomnomoru B TIHK Tta CII, 3amicTh YMHHOI CHCTEMH KOJU II€
BHPINIYETHCSI B «PYIHOMY» TOPSIKY BUKIIOYHO BOJICIO KEPIBHHUKIB TaKUX CTPYKTYP
BIMICHKOBOTO yIPAaBIIIHHS.
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IMopTHuii A.A.,
acripaHT kadeIpu KpUMIHAIBLHOTO MPOIECy
(Hayionanvhuti topuduunuil yrisepcumem

imeni Apocnasa Myopoeo)

BU3HAYEHHS ITOTEPIIIJIOIO Y KPUMIHAJIBHOMY ITPOLHECI HIOAO
HEHIJIBOBOI'O BUKOPUCTAHHSA TAPUOHUX KOLITIB
HIAIPUEMCTBAMU KPUTUYHOI IHOPACTPYKTYPU Y COEPI
EHEPIT'ETUKU TA KOMYHAJIBHUX TOCJIYT

Han3BuuaiiHa akTyanbHICTH L€l TEMAaTUKH 3yMOBJIEHA 30pOITHOIO arpeciero
pocii mpoTH VYKpaiHM Ta MIABUILECHOI BPA3JUBICTIO OO0 €KTIB KPUTHUYHOI
1HMpacTpyKTypH, SKI 3a3HAIOTh 3HAYHMX HaBaHTaXeHb 1 pusukiB. Hamiiine
(YHKIIOHYBaHHA CHCTEM €JEKTpPO- 1 TEIUIONOCTaYaHHA Ta IHIIUX CHUCTEM
JKUTTE3a0€e3MeUeHHS € KIIOUYOBUM JUIS HAIllOHAJILHOI OS3IEKH Ta )KUTTS HAaceJIEHHT. Y
UX YMOBax OCOOJMBOro 3Ha4yeHHs HaOyBae €(EKTHBHE W LIJIOBE BUKOPHCTAHHS
Tapu(HUX KOLITIB NIANPUEMCTBAMH Y c(hepl EHEPreTUKHN Ta KOMYHAJIbHUX TOCIYT.

Jl>xepenom ¢iHaHCYBaHHS TaKOl JiSTIBHOCTI € Tapu(H1 KOIITH, IO (POPMYIOTHCS
3 CYKYHHOCTI KOIITIB, $IKl CIIJIJaY€Hl CIOXKMBadyaMH Ha PaxyHKH 31 CIEUIaIbHUM
peXUMOM BUKOpUCTaHHA. DopMyBaHHS Ta BUKOPUCTaHHS Tapu(iB y BIANOBIIHUX
chepax perymroeTbes aep:kaBoro, 30kpemMa HalloHaabpHOI KOMICi€r0, 10 3I1MCHIOE
JIEp’)KaBHE PEryJoBaHHS Yy cdepl €HepreTMKU Ta KOMYHaJIbHMX NOCHyr (gam —
HKPEKTII), sixa BcTaHOBIIOE 111HU (Tapu(u) Ta 3A1HCHIOE KOHTPOJIb 32 IX €KOHOMIYHUM
OOTPYHTYBaHHSIM 1 IITLOBUM BHKOpUCTaHHSM [1]. BogHouac, Ha mpakTuill HasBHI
BUIAJIKM HEI[IIbOBOIO BUKOPHUCTAHHS Ta PO3TPaTH TapU(PHUX KOILUTIB, B TOMY YHCIII
MIAIPUEMCTBAMH, $KI MAalOTh MPUBATHY (POpPMY BIACHOCTI Ta € MPUPOTHUMU
MOHOIOJICTaMHU, W0 MOXE MNPU3BOAUTH JO MOPYLIEHHS IpaB CIOXUBayiB Ta
CTBOPIOBATU 3arpo3u JUisl CTa0IBbHOTO (DYHKI[IOHYBaHHS O00’€KTIB KPUTHUYHOI
1H(DpaCTPYKTypH.

[Tonpu cycnuibHy HEOE3MEYHICTh TaKUX MPaBOMOPYIIEHb, Y  MEXKax

KPUMIHAJIBHOTO TPOBA/PKCHHS BHUHHUKAE CKJIaJgHa TpolecyaibHa Tmpodiema 3
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BCTAHOBJICHHSIM KOMY cCaMe€ 3aBJlaHa WIKOJAa. BIiJMOBIIHO, MUTaHHA HAJIEKHOIO
KPUMIHAJIbHO-TIPOIIECYAIbHOTO pearyBaHHd Ha (akTH iX MOKJIMBOTO HEIIHOBOIO
BUKOPHUCTAHHA, 30KpEMa BCTAHOBJICHHSI HAJIEKHOTO Cy0’ €KTa MOTEPIIIOT0 Yy MeXax
KPUMIHAJILHOTO TMPOBA/XKEHHSI BIANOBIAHO 10 KpumiHaibHOro mpolecyanbHOro
kogekcy Ykpainu (mami — KIIK VYkpainn) motpeOye m0AaTKOBOrO Ta JAETaIbHOTO
PO3TIsiAY SIK HA HAYKOBOMY, TaK 1 Ha MPAaKTUYHOMY PiBHSIX.

3rinno 31 crarreto 55 KIIK VYkpainu: «moTepnuiuM y KpUMIHAIBHOMY
MpOBaKeHHI MOke OyTu (pi3muHa ocoba, AKiH KpUMIHAIBHUM MPaBOMOPYIICHHSIM
3aBJaHO MOpPaJbHOI, Pi3MYHOI a00 MaHOBOI MIKOAW» [2]. ¥V BHUIIAaJIKy HELLIbOBOTO
BUKOPHUCTAHHA TapU(PHUX KOUITIB, MPUPOJHUMH MOHOMOIICTaMH, (POPMAIBHO, TAKOIO
0Cc00010 MOKYTh BUCTYNATH CIIOKUBAYl, sIK1 3A1MCHIOIOTh OIIATY B1AMOBIIHUX MOCIIYT.

Boanouac, KibKICTh TakuxX OCIO y MeXaxX OJHOTO PErioHy MOXKE CTaHOBHUTH
JECSATKH 200 HaBITh COTHI TUCSY, IO CYTTEBO YCKIIAIHIOE 1X 1HUBITyaIbHE 3aTyYECHHS
710 KpUMIHATBHOTO MTPOBAKEHHSI Y TIPOIIECYaIbHOMY CTaTyCl moTepniuxX. PakTuyHa
peaiizallisi mpaB KOXHOIO 3 HHUX SIK y4aCHUKa Ipolecy € 0OMEeXeHO, 30KpeMa 3
OrJIsiAy HAa HE3HAYHUH pO3MIp 1HIUBIIyalbHOI IIKOAM Ta BIICYTHICTH O013HAHOCTI PO
nopyimeHHs ixHix mpaB. Kpim Ttoro, BigmoBimHo 10 4. 4 c1. 55 KIIK VYkpainwm:
«TOTEPIITNM He MOXxe OyTH oco0a, sSKiii MOpaiibHa IIKO/Ia 3aBJaHa SK MPEICTaBHUKY
IOPUJIMYHOI OCOOM YW TIEBHOI YAaCTUHU CYCHUIbCTBa» [2], TOOTO HE JOMYCKAETHCA
BU3HAHHS MMOTEPIIUM 0COOH, SIKIM ITKOJa 3aB/IaHa SIK MPEJACTABHUKY HEBU3HAYEHOTO
Koja o0ci0 abo 4YacTMHM CyCHUIbCTBA, ULI0 YHEMOXKJIMUBIIIOE MPOLECyalIbHE
MIPEJICTABHUIITBO IHTEPECIB YCIX CIIOKHBAYIB OJHIE€I0 0CO00I0 B MEKaX KPUMIHAJIBHOTO
MIPOBAKEHHS.

JlolaTKOBOIO MPOOJIEMOIO € Te, M0 CHOXKHMBadl Yy OIBIIOCTI BUNAAKIB HE
BOJIOJIIFOTH 1H(POPMAITIEI0 TTPO MOKITMBI TOPYIIEHHS Y chepl BUKOPUCTAHHS TapUPHUX
KOIIITIB, & 3HaYHA YaCTUHA MIAMPUEMCTB, SIK1 HaJIal0Th BIJMIOBIIHI TTOCIYTH, IepeOyBae
y TpHUBaATHIA BiacHOCTI. Y 3B’S3Ky 3 ILMM BUHUKA€ HEOOXIIHICTh HAYKOBOIO
OCMHUCJICHHSI TUTaHHs II0J0 MOXKJIMBOCTI BU3HAHHS IHIIOTO CyO’€KTa, SIKUHA MIr Ou
BUCTYTMATH TOTEPIIIIUM Y TAKMX KPUMIHAILHUX MTPOBAKEHHSIX, 30KpeMa JIep>KaBHOTO

perymsTopa, Mo 3I1HCHIOE KOHTPOJIb Y BiMoBiaHIN cdepi, sskum Buctymae HKPEKITI.
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VY 3B’A3Ky 3 BHKJIAJEHUM, JOPEUYHUM BHJIAETHCSI BUCYHEHHS HAayKOBOIO
OPUIYIIEHHS LI0J0 MOXJIMBOCTI BU3HAYEHHS MOTEPHUIOrO Yy KpUMIHAJIbHUX
MPOBA/KEHHSX 1€ KaTeropii. 30kpemMa, 3 ypaxyBaHHSAM TOTO, 110 Tapu]Hi KOIITH
(GOpMyIOTECSl 3a PaxyHOK HEBHM3HAUYEHOTO KOJa CIOXHUBadiB, SKI (AKTUYHO HE
3ay4aroThCs 10 KPUMIHAIBHOTO MPOLIECy Ta y OUIBIIOCTI BUMA/IKIB HE YCBIIOMITIOIOTh
(bakTy 3amoAisTHHS IM IKO/IU, TOCTA€E MUTAHHS PO JOIIbHICTh BU3HAHHS OTEPILIUM
IHIIOro Ccy0’€KTa, 30aTHOIO MPEJACTABIATH iX 1HTEPECH y KpPUMIHAJIbHOMY
MIPOBAJHKCHHI.

[TpoGnema yCKIaHIOEThCS TAKOK TUM, 1110 IIKO/1a Y TAKUX IIPABOBITHOCUHAX MA€
PO3MOPOILIEHUIN XapaKTep: KOXKEH OKPEMUH CIIOKHMBAy 3a3HA€ HE3HAYHUX MAWHOBUX
BTpaT, Kl caMi MO CcO0l HE CTUMYJIIOIOTH JI0 MPOIIECYaJIbHOI aKTUBHOCTI, OJHAK Y
CYKYIHOCT1 BOHH (DOPMYIOTh 3HaUHUN 0OCST 30UTKIB. 3a TAKUX YMOB 3aCTOCYBaHHS
KJIACUYHOI MOJeNl 1HAMBIAyanpHOro mnorepmiioro, nepeadadenoi KIIK VYkpainw,
BUSIBIISIETHCS. MAJIO€(DEKTUBHUM 1 HE 3a0€31euy€e JOCSITHEHHS 3aBJlaHb KPUMIHAIBHOTO
MIPOBAJKEHHS.

3 ornsAy Ha 1e, OOIPYHTOBAHOKO BUIAE€THCS MOXKIIMBICTh PO3IIISALY AEP:KaBHOTO
perynsitopa — HKPEKII, sik cy6’exra, sikuii Moke OyTH BU3HAHUM MOTEPIUIUM Y TAaKUX
KaTeropisix crpas. Bkazanuil opran He juiie 31iCHIOE BCTAaHOBJIEHHS Tapu(iB, aje i
MOKJIMKAHUM 3a0e3leuyBaTH OallaHC IHTEPECIB MIDXK CIOXUBayaMu, CyO’ €KTamu
rOCIIOJIapIOBAaHHSI Ta JIEPKABOIO, a TaKOXX KOHTPOJIIOE JOTPUMAaHHS BCTAaHOBJICHHX
MpaBuUJ BUKOPUCTAaHHSA TapuU(PHHUX KOWITIB y cdepl €HEPreTMKd Ta KOMYHAJIbHUX
ITOCJIYT.

Kpim Toro, HeripoBe BUKOPUCTAHHS TapU(PHUX KOIITIB JOIIHHO PO3IIISIIATA HE
JUIIEe SK MOCATAaHHS Ha MailHOBI 1HTEpPECH OKpeMHX OcCi0, ane 1 K MOpYIICHHS
myOJIIYHOTO 1HTEPECY, IO MPOSBISETHCSA y MIAPUBI CTAOUTLHOCTI (YyHKIIIOHYBaHHS
PUHKY €HEPTreTHYHHUX Ta KOMYHAJIBHUX TOCIYT, a TaKOXX CTBOPEHHI MOTEHIIIHHUX
3arpo3 Jj1sl 00’ €KTIB KPUTHUHOI 1HQPACTPYKTYpH. Y IIbOMY KOHTEKCTI CaMe PEryJIsiTop
BUCTYMAa€ TUM CyO’ €KTOM, SIKHH 1HCTUTYLIHHO yMOBHOBa)XCHHI pearyBaTH Ha Takl

MOPYUIEHHS Ta NPEJCTABISATH IHTEPECH HEBU3HAUEHOIO KOJIa CIIOKMBAYIB.
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Boanouac 3amponoHoBaHUN MiaxiJ MOTpeOye HE JUIIE TEOPETUYHOro, aye i
HOPMATUBHOTO OOIPYHTYBaHHS, OCKUIBKM YWHHE KpUMIHAJIbHE MpOIECyalibHE
3aKOHOJIABCTBO HE MICTUTh TMPSMUX TIOJIOXKEHb, SKI O JO3BOJSUIA BU3HAHHS
JIEP>KaBHOTO PETYISATOPA MOTEPIIINM Y KpUMIHAIBHUX MPOBAKEHHSX, MTOB’ I3aHUX 13
HEITbOBUM BHUKOPUCTAHHSIM TapU(pHUX KOWITIB. Y pe3yibTaTi Ha MPAKTHUIl BUHUKAE
CUTYyallisl, KOJIM 3a HAsSBHOCTI (DaKTHUHOI IIKOAM, 3aBJaHOI HEBHU3HAYCHOMY KOy
CIIO’KMBAaYIB, BIICYTHIN HaJIe)KHUM TTPOLIECYyIbHUHN Cy0’€KT, SIKMM OM MIT ePEeKTUBHO
peanizoByBaTy npaBa norepmijoro BianosiaHo 10 KIIK Ykpainm.

3a3HayeHa mpobsemMa Mae CUCTEMHHM XapakTep 1 00yMOBJIEHA HEBIIMOBITHICTIO
MK KOJICKTUBHOIO TPUPOJOI0 IIKOAM, sIKA& BHHUKAE€ BHACIIAOK HELULILOBOTO
BUKOPUCTAaHHA TAapU(HHUX KOIUTIB, TA IHAWBIIYyaldi30BAHOI0 MOJEIUII0 MOTEPILIOro,
3aKpIIJIEHOI0 Y KPUMIHAIBHOMY MpOLIECyaIbHOMY 3aKOHOJABCTBI. Lle cBiquuTh mpo
HAsIBHICTh MPOTAJMHM Yy TPaBOBOMY PETYJIOBaHHI, SIKA HE JI03BOJISIE 3a0€3MEUYUTH
HaJIC)KHUN 3aXUCT SIK MPUBATHUX IHTEPECIB CIIOKUBAUIB, TaK 1 MyOJIYHOTO 1IHTEPECY Y
cdepi GyHKIIOHYBaHHS 00’ €KTIB KPUTUYHOI IHPPACTPYKTYPH.

Y 3B’S3Ky 3 MM BapTO PO3TISTHYTH MOXKIHUBOCTI BIOCKOHAJICHHS MPABOBOTO
PEryJIIOBaHHS Y KUIBKOX B3a€MOIIOB’I3aHUX HAMpsAMaXx.

[To-nepme, Ha piBHi KIIK Vkpainu [ominbHO mnepeadayuTd MOKIUBICTD
BU3HAHHS MOTEPHIUIMM Cy0’€KTa, KU MPEJCTaBIsS€ IHTEPECH HEBU3HAUEHOTO KOJIA
oci0 y BUMaJKax, KOJM IIKOJIa Ma€ MAacCOBHI XapakTep 1 HE MOke OyTH e(PEeKTHBHO
1HIUBIAyani3oBaHa. Takuii miaxXia 4aCTKOBO BIAMOBIA€ KOHIIEMIIT 3aXUCTY MyOTIYHUX
IHTEpeCiB y KpUMIHAJIBHOMY TIPOIIECI Ta JO03BOJISE€ aanTyBaTH MPOIECYalbHI
MEXaH13MH JI0 CY4YaCHUX €KOHOMIYHHUX MPAaBOBITHOCHH.

[To-mpyre, moTpeOye BIOCKOHANEHHS CrHeIialibHEe 3aKOHOAABCTBO, 30KpeMa
3aKo0H, 1110 Bu3Havae npaBoBuii craryc HKPEKII, msixom 3akpirieHHs TOBHOBa)KEHb
I0JI0 MPEACTAaBHUITBA IHTEPECIB CIOXKMBAYIB y BUIAJKaX MOPYIICHHS MOPSIKY
(dbopMyBaHHS Ta BAKOPUCTAHHS TapU(PHUX KOIITIB.

[To-TpeTe, MOXIUBUM € (OpMyBaHHS CTajoi MPaBO3aCTOCOBHOI MPAaKTHUKH, 3a
KO KO/, 3aB/laHa Y TaKMX BHUMAJKaX, PO3TISAATUMETHCS HE JIUIIE K CyKYITHICTh

IHUBITyaIbHUX BTPAT, aje 1 K MOCATaHHS Ha MyOJIYHUN 1HTEpEC, IO JO03BOJIUTH
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OOTpyHTYBaTU y4YacTh JIEp)KaBHUX OpraHiB y CTaTycl MOTEPIUIOro HaBiTh 3a
BIJICYTHOCTI MPSIMOT 3aKOHOJIaBYO1 HOPMH.

Takum dYKMHOM, HayKOBa HOBH3HA 3alpOINOHOBAHOIO TMIAXOAY TOJSATae y
0OTpyHTYBaHHI MOKJIMBOCTI TpaHchopMallii TpaaulitHOTO pO3yMIHHS IMOTEPIILIIOTO y
KpUMIHAIBHOMY TPOLECI [UISIXOM BKJIIOUYEHHS JI0 HBOTO CyO’€KTiB, SIKi
NPEJCTaBISIIOTh 1HTEPECH HEBU3HAYCHOTO Koja o0cid, 30Kpema JIep:KaBHOTO
perynstopa, sikum € HKPEKII.

OTxe, TIPOBENCHUI aHATI3 CBIMYUTH MPO HASBHICTH CYTTEBUX NPOOIEM Yy
BCTAHOBJICHHI TMOTEPHUIOTO Yy KPUMIHAIBHUX MPOBAKEHHSAX, IOB’S3aHUX 13
HELIJTbOBUM BUKOPUCTAHHSM TapuU(HUX KOIITIB MIANPUEMCTBAMU KPUTUYHOI
1H(PaACTPYKTYpH 3 AEpP>KaBHOIO Ta MPUBATHOIO (OPMOIO BIACHOCTI. UMHHA MOAEIb,
3akpitiena y KIIK Ykpainu, opieHTOBaHa Ha 1HAMBIAYal130BaHOTO MOTEPIIIIOTO, HE
BpaxoBye crelnudiky MNpaBoOBIAHOCHH, Y SIKUX IITIKOJIa Ma€ MAaCOBUH Ta PO3MOPOIICHUIMA
XapakTep 1 (PAKTUYHO 3aBAAETHCS HEBU3HAUEHOMY KOJIy 0OCi0.

VY Takux ymoBax (opMmaibHE BU3HAHHS MOTEPIUIMMU OKPEMHUX CIOXKHMBAUiB HE
3a0e3neuye e(peKTUBHOTO 3aXHCTY iX MPaB, a TAKOXK HE CIPUSIE JOCATHEHHIO 3aB/IaHb
KpUMIHAIBHOTO TMpoBaJkeHHs. Lle 3yMoBIO€ HEOOXIHICTh NEPEOCMUCIIECHHS
MIJIXOA1B 0 BUSHAUYCHHS MMOTEPIIIOr0 y 3a3Ha4YEHIN KaTeropii crpas.

3 oriany Ha BUKIAQJCHE, OOTPYHTOBAHOK BHJIAETHCS MOKIIMBICTH BU3HAHHS
notepniyiuM AepxkaBHoro perynsropa — HKPEKII, sk cyG’ekra, mo mpeacTaBisie
nyOJIIYHUM 1HTEpeC Ta IHTEpEeCH HEBU3HAYEHOTO KOJjia CHOXHUBadiB y cdepi
(dbopMyBaHHS 1 BUKOPUCTAHHS TapU(PHUX KOIIITIB.

Peanizarrist Takoro migxoy noTpedye BiAMOBITHOTO HOPMATUBHOTO 3aKPITUICHHS,
30kpema 1nuisixom BHeceHHs 3MiH 10 KIIK Ykpainu Ta crieniaibHOTO 3aKOHOJIaBCTBA,
a TakoXX (OpMyBaHHS Y3TrOKEHOI MPaBO3aCTOCOBHOI MpakTUkHU. Lle 103BOIUTH
MIJBUIIUTH  €(PEKTUBHICTb  KPUMIHAJIBHO-TIPABOBOTO  3axXUCTy Yy  cdepi
(yHKIIOHYBaHHSA KPUTUYHOI IHPPACTPYKTYpH Ta 3a0€3MEUNTH HATSKHHUM OanaHC Mix

NPUBATHUMH 1 TyOIIYHUMU 1HTEpecaMu.
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Pina ®@. B.,

acripant kadeapy KpUMIHAJIBLHOTO MPOIECy
Ta KPUMIHAIICTUKA

(Honeyvkuii 0Oeporcasnutl yrnisepcumem

BHYMPIUWHIX CNpas)

PEINOCT (ITIOIMAPEHHS) YYKOT'O JOMUCY B COIIAJBHIA MEPEXI
SIK CIIOCIB BUMHEHHSI KOJIABOPAIIIHHOI JISIJTBHOCTI

KonaGopariiiina AisapHICTE € OJAHUM 3 HaWOLIbIT HMUGPOBI3OBAHUX IIPOSIBIB
MOCsTaHb HA HalllOHANIBHY Oe3nexky Ykpainu. IcToTHa yacTka KpUMIHAJIIBHO KapaHUX
nisiab, nepegoadenux cr. 111-1 KK Ykpainu, BunHsS€TbCS 3 BAKOPUCTAaHHAM [HTEpHET-
TEXHOJIOT1H, 30KpeMa B KIOEpPHpOCTOP1 COLIATbHUX MEPEX, (OpyMiB, TPYIl Ta YATIB Yy
MECEHKEpax Toulo. PoO3yMiHHS MPaBOOXOPOHLSIMM THUIIOBUX CHOCOOIB, Ta
BIIMOBIJIHUX iM CIHIiJIB BYMHEHHS KojaOopaliiiHoi IISIbHOCTI B KiIOEpHpocTopi
cupusiTUME €(QEKTUBHOCTI BHUSBIICHHS Ta pO3CHIAyBaHHS TaKUX KpPUMIHAJIBHHUX
MIPABOIOPYIICHb.

OmuH 3 TOWMPEHUX CHOCO0IB  BYMHEHHS KOJAaOOpaIlioHi3My, pEenocT
(TOIIMpPEHHS) YY>KOro JOMKUCY B COIIAJIbHIA MEpEeki, 3aCHOBAaHO Ha BUKOPHUCTaHHI
KOPUCTYBa4€M MEXaHI3My, L0 ICHY€ B OLIBIIOCTI COLIAJBHUX MEPEXK, Ta MOJIATAE Yy
PO3MIIIIEHHSI HA BIACHIA CTOPIHII JOMHUCY, SIKWA OYB paHillle CTBOPEHHUM IHIIOIO
ocoboro. ToOTO, KOpUCTYyBad HE CTBOPIOE OPUTIHAIBHUA KOHTEHT, MpOTE
[IJIECIIPSIMOBAHO TIOMIUPIOE YUY KU Cepell CBOIX KOHTAaKTIB (JApy3iB, MIAMUCHUKIB) Y
BIIMOBITHIN Mepexi. SKIo TaKuii KOHTEHT MICTUTh aHTHYKPaiHChK1 BUCJIOBJIFOBaHHS,
TisSTHHA MOKe OyTH KBaii(iKOBaHO K KoyiabopauiifHa AisiabHICTh. Onucanuil cnoci0
BUMHEHHS TMPUTAMAaHHUN TIUTBKH KPUMIHAJBLHUM MPOCTYIKaM, mepeadadeHuM 4. 1
ct. 111-1 KK Vkpaian (36,4% Bix BCiX BHUBUEHHUX HaMHU MPOBAKEHb 3a IIE€IO
yactuHoto ctarti 111-1 KK Vkpainn).

Jlo mpukiamy, BUPOKOM TepHIBCHKOTO MichKOro cyay JIHimpomeTpoBChbKoOi
obnacti Big 23.01.2024 y cnpasi Ne 194/888/23 BcraHoBieHO, 10 OOBHHYBadeHa

KOPUCTYIOYHCh MOOUTBHUM TeledoHOM, po3MicTiiia Ha cBOi cTopiHili « OCOBA_ 6»
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B 3a00pOHEHIN colianbHiil Mepexi «OMHOKIACHUKWY JOMHUCH, Kl CHpsIMOBaH1 0
HEBHU3HA4YCHOro Koja ocid 3 Texcrom: «I'Bapaum crapmmii neiitenant OCOBA 7
BotoeT ¢ 2014 roma. 3a miewamu JloHeukwii asponopt, ABIEEBCKas «IPOMKay,
Bepxuetoperikoe, 3aiiiieBo KomunTepHoBO. 32 BpeMsi 0CBOOOIMTEIHHOM onepaluy OH
HE pa3 MpOSBISUT TEPOMCKHE KadyecTBa...» , M0 MyOJiYHO 3amepedye 3A1iCHEHHA
30poiiHoi1 arpecii mpoTH YKpaiHH, MiATPUMY€ BCTAaHOBJIEHHS Ta YTBEpPKCHHS
THMYaCOBO1 OKYTIallii YaCTUHU TepUTOpii YKpainu [1].

[Tpu ubomy Tpeba BpaxoByBaTH, IO JESKI KOPUCTYyBadl Mepexi [HTepHeT (1acto
B Mipy CBOIO JITHBOIO BIKYy a00 HH3BKOTO PIBHS KOMII IOTEPHO-TEXHIYHOT
0013HAHOCTI) HE 3aBXJIU MPABUIBLHO PO3YMIIOTh BOYJOBAaHUN MEXaHI3M POCIHCHKOI
comianbHoi Mepexi «OTHOKIACHUKW», BIJMOBIAHO /O SIKOTO BHACHIIOK PpeaKIlii
«ITomoGaeTbesi» e MOCT aBTOMATUYHO PO3MIIIYETHCSI HA CTOPIHIN 0COOH, sSIKa TAKUM
YMHOM Ha HBOro BipearyBaja. Hampuknan ogHa 3 OOBMHYBAaU€HMX Yy BUMHEHHI
nisiHaA, nepenoaderoro 4. 1 ct. 111-1 KK Ykpainu B cyoBoMy 3acijiaHHI CIIOYATKY
BHHHOIO ceOe BU3HaJA MOBHICTIO, IOTIM BUHY BU3Haja YaCTKOBO, Ta MOSCHUIIA, 1O Y
Hei Oyna 3aBeieHa CTOpIHKA Ha cailTi «OaHokiIaccHuKUy. OHaK, Y CTaBUIIACHh HEIO
no3Hauka «Kmacc» B TpaBHi 2022 poky Ha myO:ikariii BoHa He mam’sitae. MoxIHBO
BOHa cTaBwia no3Hauky «Kiacc», ogHak Ha CTOpiHKY €001 myOJikalilo BOHa HE
«noctunay [1]. I[Ipore, aHani3 npakTUKH OKa3ye, IO YKPATHCHKI CY/IM HE BPaXOBYIOTh
MOCWJIAHHS OOBHHYBAUYEHHMX Ha HE3HAHHS MEXaHI3MIB «KJIACIB» Ta «PEIOCTIB» B
pociiicbkiii Mepexi «OIHOKJIACCHUKHM» Ta BHU3HAIOTh iX BUHHUMHM Yy BUHMHEHHI
KoJabopaIiftHo1 AisUTbHOCTI.

Kpim TOro, xomaGopaHTH-KOpUCTYyBauli 3a00pPOHEHHMX COIIAJIBHUX MEPEexK
«OnHOKIIaCCHUKNY) Ta «BKOHTakTe» MLIECIPSIMOBAHO BHUKOPHUCTOBYIOTH CEpBICH
MmiAMIHA  KiHIEBOT anpecu I[Hrepuer-pecypcy (Proxy, VPN) nmns pocrymy m0
3a0JIOKOBAaHUX Ha TepUTOPii YKpaiHU pecypciB, 110 MOXKE TOAATKOBO CBITYUTH IPO
TPSIMUIA YMUCEN HAa BYMHEHHS KPUMIHATBHOTO TTPABOMIOPYIICHHS.

Ha 110 06cTaBuHy okpeMy yBary 3BepTaroTh 1 yKpaiHChki cyau. Jlo npukiany, y
BUpoKy CakcaraHcbkoro paiioHHoro cyay M. Kpuoro Pory JIHimpomneTpoBcbkoi

obnacti Big 10.01.2025 y cnopasi Ne 214/10157/24 3a3HauyeHo, uio oOBHHYBaueHa
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BUKOPHUCTOBYIOUYH BJIaCHUN MOOUIbHMM TenedoH 3 BOyaoBanuM VPN, sxuii 103BoJIsIE
3MIMCHUTH BX1J Ta neperisay iHdopmMaliii, 10 MICTUThCS Ha 3a0JIOKOBaHUX [HTEpHET
caiiTax, 3a JOMOMOTOI0 BIIMITKH «KJacc» OJHOYACHO 3poOHiia pemnoct, TOOTO
pO3MiCTHIIA Ha Tak 3BaHiK «JIeHTe» (IyOiuHii IOl Or0JIONIEHb, BUIBHO JOCTYIHIN
HEOOMEKEHOMY KOJIy KOPHUCTYBadiB) CTBOPEHOI HEIO CTOPIHKH (aKKayHTa)
«OCOBA_3» y comianbhiii [aTepaeT-Mepexi « OTHOKIIACCHUKWY TOTUC, SKHUI MICTUTh
nyOJiyHe 3anepeueHHs 31MCHEeHHs 30pOoiHOI arpecii NpoTu YKpaiHu, BCTAHOBJICHHS
Ta yTBEPKEHHS TAMYACOBOI OKYTIallli YaCTUHU TEPUTOPii YKpaiHu, MyOIiuH1 3aKIUKH
10 MIATPUMKHU pillleHb Ta [Jid JepxkaBu-arpecopa [2]. dakT BUKOPHUCTAHHS
oOBHHYBaueHOI0 TexHoiorii VPN iMOBipHO OyJi0 BCTAHOBJIEHO 3ac00aMH CY/I0BO1
KOMIT FOTEPHO-TEXHIYHOT €KCITePTU3H, Ha TIPOBEICHHS K01 BKa3aHO Y BUPOKY.

Bnacaigok peamizariii Takoro croco0y BYMHEHHS KOJaOOpaIiitHO1 MIsUIBHOCTI
000B’SI3KOBO yTBOPIOIOTHCS €JIEKTPOHHI (LIUPPOBI) CHIAM — KOMITIOTEPHI JaHl y
maMm’siTl  CepBEpiB, Ha SKUX NPALIOIOTh COLIAJNBHI MEpexi, Ta fKI €
3arajbHOIOCTYITHUMU 3ac00amMu Mepesxi [HTepHeT.

CnilaMu-pedyoBUMH  JIOKa3aMU  BUCTYNAOTh  MOOUIbHI  TEpMIHAIU YU
KOMIT'IOTEpHA TEXHIKa, MepexeBe obOmagnanus (Wifi-poyrepu, Momemu) 3
BUKOPUCTAHHAM  SKUX  KOJIADOpPAHTOM  3[IHCHEHO  penocT  (MOUIMPEHHS)
AHTUYKPATHCHKOTO JAOMUCY. Taki 00’€KTH THUIIOBO BUSBJISIOTHCS Ta BUITYUYAIOTHCS ITiJT
Yyac MPOBEACHHS OONIYKIB Ta HAIMPABJISIOTHCS ISl IPOBEACHHS CYJOBHUX EKCIIEPTHU3
KOMIT FOTEPHOT TEXHIKM 1 MPOTPAMHUX MPOJAYKTIB, CYJOBHUX TEJIEKOMYHIKALIIHUX
excrieptus. [lo npukiany, BUpoOKoM J[3epKuHCHKOTO paiiloHHOTO cyny Micta KpuBoro
Pory IninponerpoBcrkoi obmacti Big 20.05.2024 y cipasi Ne 210/1251/24 pedoBumu
J0Ka3aMu BU3HaHO MOO1UTbHUH Tenedon mapku «Nokia 1.3» «imei 1 HOMEP 1, imei 2
HOMEP 2» Tta 3 cim-kapty TOB «Jlaipcenm» 3 HoMepoM MOOUIBHOTO TenehoHy
HOMEP 3 [3].

Bracnmiiok 1mporo cmoco0y BUYMHEHHS KPUMIHAJIBLHOTO TIPOCTYIKAa MOXYTh
YTBOPIOBATHUCA U 171easibHI ciiiau. Haitgacriie — 1e iy B mam’siti 0ci0, siKi BUSIBUIIH
JOTIMCH Ha CTOPIHLI IMi103pI0BAaHOI 0COOM Ta MOBIJOMIIIN MPO 1€ MPaBOOXOPOHIIIB.

B oqHOMY 3 BHBYEHHX KpHUMIHAIBHUX TMPOBAKEHb CBIIOK — CTapocTa ceila —
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noBijioMuiia mpaiiBHukiB Cb Ykpainu, 110 miciis TOBHOMACIITaOHOTO BTOPTHEHHS JI0
Hel 3BepTaliCs MICIIEBI JKUTEN Ta MOBLAOMIISUIM, 110 O0aYWiId Yy COLIAIbHINA Mepexi
«OHOKIIACHUKWY Ha CTOPIHIII OOBHHYBAaYE€HOTO MPOPOCIMCHKI mMyOJiKkaIii, 30kpeMa
I'eOpriiBChbKY CTPIUKy [4].

Takum unHOM, penocT (MOUIMPEHHS) Yy>KOTO JOMUCY B COIIaJIbHIA MEpexi, SK
croci® BUMHEHHS KO1a00pariitHoi MisUTbHOCTI, TTOJIATAE y PO3MIIICHH] KOJIA00OpaHTOM
Ha BJIACHIM CTOPIHII aHTUYKPATHCHKOTO JOIHUCY, KU OyB paHillle CTBOPEHUMN 1HIIIOO
ocoboro. Y HaBenmeHuil croci6 Oymo BumHEHO 36,4% BiJ BCiX BHBYCHHX HaMU
KPUMIHAJILHUX MPOCTYNKIB, kKBamidikoBanux 3a 4. 1 cr. 111-1 KK Vkpainu. Anani3
CYJIOBO1 MPAKTUKU MOKA3YeE, 1110 BUKOPUCTAHHS BUHHUMHU CEPBICIB IMiJAMIHU KIHIIEBOI
aapecu [atepHet-pecypcey (Proxy, VPN) mns noctyny 1o 3a0JI0KOBaHUX Ha TEPUTOPIi
VYKkpainu pecypciB PO3TISIAETHCS AK IIJIECHPSIMOBAaHE TOTYBAaHHSA JI0 BUYMHEHHS
KPUMIHAJIBHOTO TIPOCTYNIKY. B TOM ke yac mocuiaHHs 0OBHHYBAaUYCHHX Ha HE3HAHHS
MEXaHI13MIB «PEMNOCTIBY» OKPEMUX COL[IAIbBHUX MEPEK HE 3BUIBHSE 1X BIJl KPUMIHAIBHOI
BIIMOBIAATBHOCTI. TUIOBUMHU JJISl TAKOTO CITIOCOOY BUMHEHHS CIIiIAMU € €JIEKTPOHHI
(mudposi) cmiad (KOMITIOTEPHI JaHl Yy IaMm’sSTi CEpBEpiB, Ha SKUX MPaLIOIOTh
COIlaJIbHI MEpexki), peyoBl Jokazu (MOOUIBHI TEpMiHAIM YU KOMIT IOTEpHA TEXHIKA,
MepeKeBe 00JIaIHaHHS, 3 BUKOPUCTAHHSM SIKMX KOJIA0OPaHTOM 3A1HCHEHO PerocT), a
TaKOX 1/1€alibHI CJ1iJiU (y IaM’ATi 0ci0, sIK1 BUSSBUIIM IOIMUCH HA CTOPIHII IM1103pI0BaHO1
0co0u Ta MOBIJIOMUIIU TIPO 1€ IPABOOXOPOHIIIB).

Cnncok BUKOPHCTAHMX JIJKepet:

1. TepuiBchkuit Micbkui cya J{HimponeTpoBcbKkoi obnacti. Bupok Bix 23.01.2024
y cnpaBi Ne 194/888/23// €nunuii nepkaBHUM peecTp cyaoBux pimeHb. URL:
https://reyestr.court.gov.ua/Review/116502350.

2. Cakcarancekuii paitonauii cyg M. Kpusoro Pory J[HinponeTpoBcbKkoi 001acTi.
Bupok Bim 10.01.2025 y cnopasi Ne 214/10157/24// €nunuil nep>kaBHUM peectp
cynoBux pimenb. URL: https://reyestr.court.gov.ua/Review/124340900.

3. zepxunchkuit paiionnuit cya micta Kpusoro Pory JIHimpomeTrpoBChKOi
obnacTi. Bupok Bi7 20.05.2024 y cnipasi Ne 210/1251/24 // € nunnii nepxkaBHUN peecTp

cynoBux pimenb. URL: https://reyestr.court.gov.ua/Review/119192423..
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4. YopHobaiBcbkuii paiionHuit ¢y Yepkachkoi oomacti. Bupok Big 09.06.2024 y
cupaBi Ne 709/887/23 // €paunuit nepxxkaBHui peectp cymoBux pimeHb. URL:
https://reyestr.court.gov.ua/Review/120251130.
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Pomanuona C.B.,

JIOLIEHTKA Kadeapu KpUMIHAIbHO-TIPABOBUX JUCHUILIIH
HaBUYaJIbHO-HAYKOBHM IHCTUTYT IIpaBa

Ta MPaBOOXOPOHHOI JiSITLHOCTI

KaHIUJIaTKa FOPUINYHUX HAYK, TOTICHTKA

(Tvsiscorutl oeporcasnuil ynieepcumem

SHYMPIUHIX CNPag)

’KIHKH Y ITIPOCTOPI BIHHH 1 TIPABOCY/I/IS1: PE3OJIIOIISI PBE OOH
1325 TA TPAHC®OPMAIIISI KPUMIHAJIBHOI FOCTUIII
Kinku ooci ésasicaromucsi Opy2oOpsiOHUMU....
Came 80HU € nepuuMU, XMO CmMpaicoaroms 6i0 GIlHuU,
i ocmanHimMu, Yui nompeobu 8paxo8yomucs,
KOJU 8IUHA 3AKIHUYEMbCHL.

Anorcenina [iconi.

31 sxoBTHA 2000 Panoro 6e3nexku Opranizaiii O0’eananux Hartiit 6yno npuitHsTO
pesomonito 1325 «Kinku Mup Oe3neka» 3 ypaxyBaHHSIM TOro, IO JKIHKH 1 JITH
HalOUIbIlIEe MOTEPNAOTh BiJ BIWHU, MIATBEPIKYIOUM BaXJIMBICTh Y4YacTl KIHOK Y
BpEryJtoBaHHI KOH(DIIKTY Ta MUpOOYTyBaHH1, HEOOX1THOCTI BpaxyBaHHS MOJIOKEHb
MIDXKHApOJHOTO T'yMaHITApHOIO MpaBa Ta MpaB JIOJUHU — 00 caMe€ BOHU 3aXHUILAIOTh
MpaBa >KIHOK 1 JIBYAT MiJ] Yac 1 MICIs BOEHHUM Yac, BXKJIMBOI y4acTi Ta BpaxXyBaHHS
noTpeO JKIHOK 1 AIBYAT MiJ 4Yac PO3MIHYBaHHS TEPUTOPI, BpaxyBaHHS T'€HAECPHOT
MpoOJIeMaTUKH 1] Yac MPOBEACHHS onepariil s NIATPUMKYA MUPY, BU3HAIOYH, L0
PO3yMIHHS BIUTUBY 30pOMHUX KOH(DIIKTIB Ha JKIHOK Ta JIIBYATOK Ta 3 YCBIIOMJICHHSIM,
[0 HAsABHICTh €(PEKTUBHUX OpPraHI3alliliHUX MEXaHI3MiB, TAPAHTYIOTh iX 3aXHCT 1
MOBHY Y4acTh Y MUPHOMY ITPOIIECI 3HAYHOIO MIPOIO CIIPUSITH MiATPUMIII Ta CIIPUSHHIO
3MIIHEHHIO MDDKHAPOIHOTO MUpY Ta Oe3meku[1].

3 MomeHTy 30poiHoi arpecii Pociiicbkoi ®Depeparnii npotu  YKpainw,

npioputeToM YKpainu € Bijciu arpecopy. Hacmiaku 30poitHoi arpecii Pociiickkoi
314



®denepartii npotu YKpaiHu € pyHHIBHUMHM ISl Jep’KaBU Ta HacejeHHsa. BogHouac
JliBYATa 1 )KIHKHU YaCTIIIEe HI’K YOJIOBIKH CTPaXKIaI0Th B1Jl pI3HUX (POpM HACHIIbCTBA, Ha
HUX Jisirae TArap 30poiHoi arpecii Pociiicbkoi ®egepariii mpotu YKpaiHH: BOHHU
3aXUIalTh baThKIBIIMHY, TOTJISAAIOTh 3a AIThbMH, YJ€HAMHU CIM’i MOXHWJIOTO BIKY,
0ocobaMM 3 1HBAIIHICTIO, BUKOHYIOTh JOMAIIHIO pOOOTY, YTPUMYIOTh CIM 10, SKIIIO
iHII 11 YiIeHW 3aruHyIH, 3HUKIA Oe3BICTH a00 MmoTpamwid B MojoH. lle 3HmKye
MOKJIMBOCT] KIHOK TTOBHOIIIHHO TpaloBaTH, OpaTu y4acThb y NMPUUHSITTI PIIlICHb Ha
piBHI TEpUTOPiaIHLHOI IPOMAJIH Ta JeP)KaBH, y IIOBOEHHIH B0y 10Bi[2].

VY moromy 2016 poky Ykpaina 3arBepauia cBii nepimui HarmionansHuil mian
nivt 3 BukoHaHHa Pesomrorii 1325. [e crano icTopuyHUM KpokoM YKpaiHa cTaia
MEPIIOI0 KPaiHOK y CBITI, SIKa yXBaJWja TAKUM JOKYMEHT MiJ 4Yac 30pOMHOro
KoH(DIikTy. [IpUiHATTS TIaHy — 1€ BU3HAHHSAM Ha JIEPKABHOMY DIBHI, IO XKIHKH
BIIITPalOTh BaXJIMBY POJIb Y MOJOJIAHHI HACIHIJIKIB BiifHU, MUPOOYIyBaHHI, 3aXUCTI
MOCTPAXKIANKX 1 BITHOBJIEHH] KpaiHu. Kabiner MinictpiB Ykpainu 26 mororo 2026
POKy 3aTBepAUB cboMuii iaH 10 2030 poky.

HamionanbHuM mmaHoM 11 3  BUKOHaHHS pesomwonii  Paaum  besneku
OOH 1325 «Kinku, mup, 6e3nexa» Ha nepioa 10 2030 poky BU3HAYEHO JOCATHEHHS
pe3yJIbTaTiB 3a 4 cTpaTeriYyHUMU LUISIMU:

Crpareriuna minb 1. CTBOpeHO yMOBHM JIJIsi PIBHOINPABHOI y4acTi KIHOK 1
YOJIOBIKIB 'y TMporecax MPUUHATTA PIlIeHh IIOAO0 3amo0iraHHs KOHMIIKTaM,
pearyBaHHs Ha 0€3MEeKOBI BUKJIMKH, TOBOEHHOTO BI/IHOBJICHHS Ha BCIX PIBHSX Ta B YCIX
chepax CyCHiJIbHOTO KUTTS.

Crpareriuna uiib 2. CTBOPEHO TeHIEPHO YYTIUBY CHUCTEMY iIeHTUDIKAI]
0€3MeKOBUX BUKJIMKIB, pearyBaHHs Ha HUX Ta 3aM00ITaHHSI TAKUM BUKJIUKaM.

Crpareriuna minb 3. [loBoeHHE BIAHOBIICHHS BPaxoBY€ MOTPEOH YyCiX rpym
KIHOK 1 YOJOBIKIB B YyCIX cdepax CycHUIBHOIO >XKHUTTS Ta 3a0e3mnedye piBHI
MO>KJIUBOCTI, PIBHUNA JOCTYI JO MOXJIMBOCTEN Ta PIBHOI[IHHICTh PE3YJIbTATIB.

Crpareriuna uinasb 4. 3a0e3neueHo B3aeMOI110 MK Cy0’ €KTaMHU, TISTIbHICTh IKUX

COpsiMOBaHa Ha 3amoOiraHHs, BUSBJICHHS, pearyBaHHS Ta TOJIOJIAHHS HAaCIHiJIKIB
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CEKCYaJIbHOT0 HaCWJIbCTBA, ITOB’sI3aHOTO 13 30poiiHOI0 arpecieto Pociticbkoi denepariii
npoTH YKpaiHH, a TAKOXK 1HIINX BOEHHUX 3JI0YUHIB[2].

Boanouac, BU3HaHHS TOTO, IO JKIHKU TEPII, XTO MOTEPIAIOTh y Yac BIMHU Ta
BU3HAHHS JIOCBIYy Ta MUPOTBOPYUX MIPAKTHUK, SIK1 3aCTOCOBYIOTh KIHKH €(DEKTUBHUMH,
MPOCTEKYETHCS MPOTATOM 0araThb0X TUCSUYOIITh.

[Mepmnii 3adikcoBanuii akt CHIIK Ha nmonoTHi «Bukpanenss cabiHSIHOK - aBTOP
Hikona ITyccen[3]. IcTtopis cabiHIHOK € OJHUM 13 HalJaBHIIIMX BiJOMHUX IPHUKIAIIB
TOTO, 1[0 IHKU BiJIITPaji KIIOYOBY POJIb Y MUPOTBOPUHUX MPOIIECaX, BUCTYNAIOYN HE
JUIIE MOCTPAXAATUMU Y KOH(JIIIKTI, a i aKTUBHUMHU areHTKaMu Mupy. BoHa Takox
UTIOCTPYE, IO 3aly4€HHs JKIHOK JI0 TPOIECIB BPETYJIOBAHHA KOH(IIKTIB 3/1aTHE
CTBOPIOBATHU JOAATKOBI MOKJIMBOCTI JJIsl A1aJIOTY, BIAHOBIICHHS JOBIPH Ta MOOYI0BU
cTiikoro mupy. llelt icTOpuYHMIT CIOKET MIATBEPPKY€E BAXIIUBICTH 3a0€3MEUEHHS
MOBHOI[IHHOI y4yacTl >KIHOK Yy IIpolecax 3amnoOiraHHs KOH(IIIKTaM, MHUPHUX
MeperoBOpiB Ta MICIAKOH(IIKTHOTO BiIHOBJICHHS.

[cTopis Jlykperii, BioMa 3 pUMCBHKOI TpaAuIlii Ta MEPEOCMHUCIEHA Yy TBOpax
Binmbsima lllekcmipal4] i Tapaca [lleBuenka[5], Moxke po3riisigaTucs sIK OFH i3 paHHIX
MPUKIAJIB CEKCyaJIbHOTO HAaCWJIbCTBA, MOB’A3aHOIO 3 KOH(IIIKTOM, Ta CYCIHIJIBHOTO
CTaBJICHHS JI0 MOCTpaxJalinx, a came BIKTUMOJeWMiHTy. JIykpellis cTana »epTBOIO
3rBAITYBaHHs 3 OOKy mapsi Pumy TapkBiHis, SIKMiI BUKOPHCTaB Biaay, MOTPO3M Ta
CTpax CYCIHUJIBHOTO OCYy SK IHCTpyMEHTH ipumycy. Kpi3b mpu3My nopsiaKy I1€HHOTO
1325 «Kinku, mup, Oe3neka» - Ls ICTOpisl HaraAaye Npo HEOOXIIHICTb BH3HAHHS
CEKCyaJIbHOTO HACUJILCTBA SIK 3arpo3d MHpy Ta Oesmerr, 3a0e3nedyeHHs] 3aXHCTY
MOCTPAKIANMNX, TMOJOJAHHS CTUTMATU3allli W 3BUHYBA4YC€HHS JKEPTB, a TaKOX
CTBOPEHHSI yMOB, 3a SIKHUX >IHKM MOXYTh O€3ME€YHO CBIAYUTU MPO MEPEXKUTE,
OTPUMYBATHU MIATPUMKY Ta OpaTH y4acTh y MpoIlecax BiJHOBJICHHS CIIPABEIJIUBOCTI.

Hocsin Jlykperii, sk 1 0cBiA 0aratboX J>KIHOK, SIKI MEPEXKUIU CEKCyalbHE
HACUJIBCTBO 1] 4ac Cy4aCHUX 30pOitHMX KOH(DIIIKTIB, 30KpeMa B Y KpaiHi, MAKPECIIIOE
BOKJIMBICTh peamizarii npuHnumiB Pesomrorii 1325 momo 3axucTy TpaB >KIHOK,

3anmo0iraHHsl HACUJILCTBY Ta 3a0€3MEUEeHHS BIIMOBIAAIBLHOCTI 32 TaKl 3JI0YMHHU.
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UerBepra ctpareriuHa mink HamionanpHOro mimany mid 1325 «OKinku, mup,
Oesreka» nepeadayvae 3anodiraHHs, BUSBICHHS, pearyBaHHs Ta MOI0JaHHS HACTIIKIB
CEKCyaJIbHOTO HACHJIbCTBA, OB’ A3aHOTO 3 KOH(IIIKTOM. BaXXIMBICTh LIBOTO HAIPSMY
3HAYHOIO MIPOIO TIOSICHIOETHCS 1ICTOPUYHUM JOCBIIOM. 30KpeMa, y Tpakrtati « Moot
Bimbom» ['eHpixa Kpamepa ta SIko6a Ilmpenrepa[6] mpotsrom cromite GopmyBaB
MPAKTUKHU MEPECcIiIyBaHHs )KIHOK Ha OCHOBI T€HJIEPHUX YTIEPEIKEHb, JIETITUMI3yI0Un
HEJIOBIPY, CTUTMAaTHU3allil0 Ta HAcWiIbCTBO. [lomiOHI MiaxoaW A0 JOMHUTY, OILIIHKH
CBIZJYEHDb 1 CTaBJICHHA O MOCTPAXAATUX 3ATUIIWIA TTUOOKUN CIil y IPaBOBUX Ta
cycnuibHMX TmpakTukax. Came TOMy CbhOrOJIHI OCOOJMBAa yBara MPUIIISETHCS
BIIPOBAHKEHHIO MOTEPIIIIOOPIEHTOBAHOIO MIAXOY Ta HAJEKHOMY JTOKYMEHTYBAaHHIO
Bunaakie CHIIK. Ile HeoOXxigHO ISl MOAOJIaHHS CTUIMH, 3amoO0IraHHs MOBTOPHIM
TpaBMaTu3alli MOCTpaKIaaux 1 3a0e3MedeHHs CIPaBeUIMBOCTI, akKe OKpeMi
yIepeKEHHS OA0 KEPTB CEKCYyalbHOTO HACWJIBCTBA M JOCI BIATBOPIOIOTH MOJIEII,
chopMoBaHi 6arato CTOJNITh TOMY.

VY 2020 pomi ckynentypy «Memy3a 3 rosioBoto Ilepces» BCTaHOBUIIM HaBIPOTH
cyny B Heto-Mopky, 1e po3risiaiy cpasu Ipo ceKCyalabHe HACHILCTBO. BoHa cranma
CUMBOJIOM TIEPEOCMHUCTIEHHSI Midy, B SIKOMY KEPTBY MOKapajiy 3aMiCTh KPUBIHUKA.
ABtop Jlyyano I'ap6ari moctaBuB 3anuTaHHs: «Skuil Moxe Oyt TpiyM@, SKIIO BU
nepemaraere xepty?»[7].

CooronmHi Ykpaina obupae iHmui nuisx. JlepxkaBa, MDKHApOJHI MapTHEPHU Ta
MPaBO3axXUCHUKU NPALIOIOTh HAJ TUM, OO0 TOCTpaxiaal Bl CEKCYyaJbHOTO
HAaCUJILCTBA, IIOB’S3aHOTO 3 KOHQJIIKTOM, OTPUMaIM 3aXHUCT, MIATPUMKY Ta
cnpaBeIMBICTh. CripaBeAsIMBICTh MOYMHAETHCSA 3 KOXKHOTO 3 HaC — 3 TOTO, SIK MU
TOBOPUMO MPO MOCTPAXKAAIUX 1 pearyeMo Ha ixH1 CBITYEHHS. TOMy Ba)JIMBUMU €
OCBITHI 1HINIATUBH, 30KpemMa HOBUH Kypc 1 [lyTiBHHK 3 BHUKJIaAaHHS TEMaTHKU
CEKCyaJbHOr0 HACHJIBCTBA MiJ Yac KOHQIIKTY. AJKE CHpaBeAUBICTh OUYNHAETHCA
TaM, Jie CYCIUIbCTBO NEPECTAE€ 3BUHYBAUYBATH KEPTBY M BUMAarae BiJIMOBIJAJIbHOCTI
B1JI KPUBJIHHKA.

CrorozHi B YKpaiHi eKCIIEPTKH \TH IPAIIOIOTh 100 3a0€3MeYNTH CIPABETHBICTh

JUIS TIOCTpaKAanWX BIJ BiHM, cepen HUX Acoriamis XIHOK IopucTtok, Odic
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Tr€HEepaJIbHOTO TPOKYpopa, YpsjaoBa YINOBHOBaKEHA 3 TEHJIEPHOI MOJITHKUA Ta il
anapar, nepma Jjeai - OiieHa 3eleHCbKa, BENUWYE3HAa KUIBKICTh TIPOMAJICHKUX
Oprasizailiii, a Tako>k OCBITHI 3aKJIa/IH.

Amxe Ctpareris BIPOBaXKEHHsI T€HIAEPHOI pIBHOCT1 y cepi OCBITH CHpSIMOBaHa
Ha 3amno0iraHHsd Ta MPOTHAII0 HACHIIBCTBY 3a O3HAKOIO CTaTi, y TOMY YHCII BCIM
MposiBAM HACHJIBCTBA CTOCOBHO JKIHOK; MPOTHIII0 JOMAalIHBOMY Ta TEHAEPHO
o0ymoBIieHOMY HacuiabCTBY[8], 1 HemogaBHo onyOmikoBanuii [lyTiBHUK Is
BUKJIa1aHHs Kypcy CekcyaabHe HaCHIIBCTBO ImiJT 9yac KOHQIKTY([9] cTae iHCTpyMeHTOM
3aBASKA SIKOMY TpaBHMYE KOJO MOXKe 3a0e3MeYUTH CIPaBeIJIMBICTD  JJIA
noctpaxaanux Bijg CHIIK.
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Cepkesuu L. P.,

JOIEHT Kadeapu KpUMIHAIBHO-TIPABOBUX JUCITUTLITH
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa

Ta MPaBOOXOPOHHOI JiSITLHOCTI

KaHIUJAT IOPUANIHAX HAYK, TOIEHT

(VIvsiscorutl deporcasnuil ynieepcumem

BHYMPIUWHIX CNpaes)

KPUMIHAJIICTUYHA XAPAKTEPUCTUKA KIBEP3JIOYUHIA KPI3b
MPU3MY IMAXPAHCTBA 3 BUKOPUCTAHHSM HITYYHOI'O
IHTEJIEKTY

KpuminanicTuka BUOKpEMITIOE 0COOY 3JI0UMHLS SIK OJUH 3 TOJIOBHUX €JIEMEHTIB
KPUMIHAJIICTUYHOI XapaKTePUCTUKH KPHUMIHAIBHOIO IMPABONOPYIICHHS, 30Kpema i
BUBYEHHS B3a€MO3B’SI3Ky OCOOM 3JOYMHIL 1 COCOOy BYMHEHHS KPUMIHAIBHOTO
npaBonopyimienns. [lloOiuneine, Bubip cmocoO0y BYMHEHHS  KPUMIHAJIBHOTO
MPaBONOPYIICHHS 3aJIEKUTh HE CTUIBKH B1JI YMOB 00’ €KTUBHOTO XapaKTEPY, CKIIbKU
B1Jl Cy0’ €KTUBHUX 0COOJIMBOCTEN OCOOU 37TOUMHIIS.

Ocoba  KIOEep3MOYMHIE — 1€ CYKYIHICTh  MOPaJIbHO-TICUXOJIOTTYHHUX,
KPUMIHAJIBHO-TIPABOBUX Ta COILlabHO-AeMOTrpadiuHuX SKOCTEH OCOOMCTOCTI, MIO
BHPAXKAOTHCS Y 3JIOYMHHIM MOBEIIHII 1HAMBIIA MPU CKOEHHI KiOep3mouuHiB [1, C.
160]. Buxonmsum i3 cmocoOiB CKOEHHsSI KiOep3J04YMHIB, JOCHIAHUKH TMPOMOHYIOThH
BUOKPEMJTIOBATH JIBa T KiOEP3JIOYMHIIB: 3BUYANHI KIOEP3JIOUHHIT, K1 BUMHSIIOTH
MPOTUIIPABHI Aii OKPEMUX BHJIB 3JIOYMHHOI MiSUTBHOCTI (IIAaXpaiChKl i,
HapKOTOPTiBIS 3a JOMNOMOror Mepexi I[HTepHeT Tomio); 3J04YMHLI Yy cdepi
KOMIT FOTEPHHUX TEXHOJIOT1H, SIKi MOXKYTb 3/[1HCHIOBATH MIPOTUIIPABHY MTisUIbHICTD JIUIIIE
y kiOepnpocTopi (HampuKIIad, HECAHKIIOHOBAHUW JOCTYN 1O KOMII IOT€PHOL
iH(opMarlii Ta pecypcin).

BaxnuBo Bi3HAYUTH, [0 HAWIIOMIMPEHIIIAM CIIOCOOOM 3/iCHEHHS 1IHTEPHET-

maxpancTBa 3ajJUIIAE€TbCS OHJIAWH-TOPTiBIA. SIK TpaBmio, Mmaxpai po3MINIyIOTh
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OTOJIOUIEHHS Ha caiiTax Ta y colllajJbHUX Mepexax. BoHM BKa3ylOTh 3aHUKEH1 I[IHU 32
TOBAp YU MOCIYTY Ta IPOCATH NepeoIiaTy ado MOBHY OIUIATY.

B cyuacuwmii yac 3HayHy HeOe3MeKy CTaHOBHUTH IIAXPaiiCTBO 3 BUKOPHUCTAHHIM
mryyHoro iHtenekty (mam — III). Hapasi icHye kinbka crnoco0iB BHKOPHUCTaHHS
IITYYHOTO IHTENEeKTY s oOMaHy abo MaHimynsmii JroapMu: (peiikoBl HOBHHH Ta
iH(pOpMaIlisi: CTBOPEHHS Ta PO3MOBCIOKEHHS (PEHKOBUX HOBHH, TEKCTIB, 300pa’KeHb
Ta BiJIeOCIOKeTIB 3 BUKOpucTaHHsIM I nis mMaHimyssmiin TyMKOK TpoMajChbKOCTI;
couianpHi OOTH Ta MaHIMYJAIIS B COLialbHUX Mepexax: Bukopuctanua LI mms
CTBOPEHHS aBTOMAaTUYHUX OOTIB, SIK1 «JIAHKAIOThY, KOMEHTYIOTh Ta MOLIUPIOIOTH IIEBHI
MOBITOMJICHHSI JUIsI BIUTMBY Ha TPOMAJIChKY IyMKY; (IIIMHT Ta Maxpaichki BeO-calTu:
Bukopuctanna I s ctBopeHHs miipo0IeHUX eIEKTPOHHUX JIUCTIB 100 001ypUTH
KOPHUCTYBadiB 1 OTPUMATHU JOCTYI JI0 OCOOUCTUX JaHUX Ta (JIHAHCOBUM peECypcam;
maxpaicteo 3 rosocom: Il Moxe iMITyBaTHM JIOACBKANA TOJOC 1 3A1MCHIOBATH
rOJIOCOBI IIaxXpaicTBa, TaKl K I3BIHKY BiJ (aNbIIUBUX CIYKO NIATPUMKU a00 0OMaH
Ha TeneoHl; MaHIMyJALis 3 MEPCOHATBHUMHU JaHUMH: IUIATQOpPMHU Ta MpPOrpaMu
MOXKyTb BUKOpHucTOBYyBaTH LI 17151 MaH1my sl pekoMeHaalisiMyu ToBapiB, NOCIYT Ta
KOHTEHTY, L0 0a3yloThCS Ha MEPCOHAIBHUX JaHUX KOPHUCTYBayiB, 3 METOIO
MaKCHUMi3yBaTH MPUOYTOK TOIIIO.

Takum 4MHOM, K1O€p3JI0YMHEIh — L€ JIFOJIMHA 3 BUCOKUM PIBHEM KOMIT IOTEPHOL
IPaMOTHOCTI Ta 3HaHb Yy rainy3i iIHGOPMAIIITHIUX TEXHOJOTIH, IKa BUKOPUCTOBYE JlaH1
HAaBUYKM JIJISl CKOEHHS Ki0ep3i104uuHIB. BiH € cepilo3Hor0 3arpo3oro s Oe3neku B
IHTEPHETI Ta HalllOHAJIBHOT OE3MEeKH 3arajoM.

OxkpiM TOTO0, TEBHOT'O MOIIMUPEHHS HA0YITU rPyNoBi (HOPMH 3IIOYHMHHOT AISITBHOCTI
— KIOEp3JIOUMHHI CHUIBHOTH, WIEHU SKUX PO3MOAUIAIOTH POl Ta B3a€EMOAIIOTH Y
BIpTyaslbHOMY cepeaoBuii. lle yckiaaaHio€e MOKIMBICTh BCTAHOBIIEHHS IXHBOTO
peasbHOro MiCIe3HaxokeHHs Ta igeHTudikamii. Y 13,9 % BuUBYEHUX HaMU
KPUMIHAJIBHUX MMPOBAIXKEHHSIX, KIOEp310YMHU OYyJIM BUMHEHI TPYTIOI0 0Ci0, cepelt AKUX
MepeBaXHY OUTBINNICTD CKIAAAl0Th KPUMIHAJIBHI MPAaBOMOPYIICHHS, MepeadadeHi CT.
362 KK Vkpainu (HecankuionoBani nii 3 iHopmaili€ro, sika 0OpOONIOETHCS B

€JIEKTPOHHO-O0YUCITIOBAIbHUX ~ MalllMHAaX  (KOMITIOTEpax), aBTOMAaTU30BaHUX
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cHUCTEeMaXxX, KOMIT FOTEPHUX Mepexkax ado 30epiraerbCcsi Ha HOCIAX Takoi iHdopMarlii,
BUYMHEHI 000010, sIKa Ma€ mpaBo JocTymy a0 Hel) — 71,4 % [2, c. 433].

CamMe TOMy, OCOOJHMBOrO 3HAYEHHS aHAJI3 TCUXOJOTIYHOTO MOPTPETY OCOOH
KiOep3iounHIsl HaOyBae B CHTYyallii, KoJu oco0a, sKa BYMHWJIA KpUMIHAJIbHE
MIPaBOTIOPYIIICHHSI, HE BCTAHOBJICHA 1 TOYHHUX JAHUX MPO Hel Hemae. Y Takii cuTyartii
aHaJIi3 CJIiY0i KApTUHU Ha MICII KPUMIHAIBHOTO MTPABOMOPYIICHHS, KA YTBOPUIIACS
3aBISKH 1HAWBIAYaJIbHUM TIOBEIIHKOBUM IIpOsiBaM OCOOH, IO Oe3rmocepeaHbo
3anexarbh BiJ 11 TMCHUXOJOTIYHHUX OCOOJMBOCTEH, MOBHHEH CTaTH MPIOPUTETHUM
oxepesioM iHbopmarlii mpo oco0y KiGep3I0UnHIIS Ta 3M1HCHEHHS HOTO TOIIYKY.

CTpyKTypa MCHUXOJIOTIYHOTO KOMIIOHEHTa KPUMIHAIICTUYHOI XapaKTepUCTUKU
0co0u K10ep370UHHILIS BUTIIAA€ HACTYITHUM YHHOM.

1. IlinnicH1 opieHTaIlli: cJIab0 BUpaXeHa NPUXUIIBHICTD M0 TPATUIIHHUX
IIHHOCTEM, HATOMICTh — SICKPaBO BUpaX€Ha OpI€HTAIlisl Ha ceOe, Ha HE3aICKHICTD,
MparHeHHs 70 CBOOOAM, CaMOBHUpPaXKeHHsA. MopalibHi IHIHHOCTI HE c(opMoBaHi.
JlomiHyBaHHSI Opi€HTallli HAa BOJIOJIHHS 3HAYHUMHU MAaTEpiaIbHUMH pecypcami,
MO>KITUBE 3HEI[IHEHHS Yy>KOTO JIFOJICHKOTO XKHUTTS 1 3710pOB’S1.

2. MotuBamiinuii  piBeHb. [IpuTamaHHa KoOpHCIMBA MOTHBAIlISl, MOTHUB
JOCSITHEHHS yCHiXy, camMopeaiizailii, MOXJIMBI KOMIIEHCATOPHI MOTHBU. Moxke
MPOSIBJISITUCS MPArHEHHS 3a0€3MEYMTH MaTepiaabHO HE TUIBKH ce0e, aje 1 CBOIO CIM 10,
3aXMCTUTH iX B (PIHAHCOBUX MPOOJIEM, 3 SKUMHU 3JI0UYHUHEIb 3ITKHYBCS B IUTIUYOMY
BiIIl.

3. PiBenp Bumor. baxkanus pocartu ycmixy 3a Oyb-sKy IiHY, B MAKCUMaJIbHO
KOpOTKi TepMiHH. J1j1s KIOep3I0UMHIIS METa BUMPABIOBYE 3acO0U — IMIBUJIKHI, HEXaH 1
HE3aKOHHUI crnoci® (iHaHCOBO 30araTUTUCh, MPH I[bOMY BHUTPATUBIIA MIHIMYM
ocobucTicHux pecypcis [3, p. 313].

JIOTIOBHUTH TICUXOJIOTIYHUN KOMIIOHEHT KPUMIHAJICTUYHOI XapaKTEPUCTUKU
ocoOu Ki0ep3JIOUMHIIS MOXKHA HACTYTTHUM YUHOM: 1€ JTIFOJIU, SIK1 BOJIOJIIFOTh XOPOIIUMHU
OpraHi3alifHIMH SKOCTSIMHU, MAalOTh 3HAYHO BUPAXKEHI JIAEPCHKI SKOCTI, 3aBUIICHY
camooliHky. IIpu upomy, y mimepa KiOEp3JIO0YMHHOTO YIPYHOBaHHS IEpEBaKa€e

parioHaJIbHE MHMCIICHHS, eMOIliiHa cdepa B 3J0YMHHIA JISJIBHOCTI BUPAKEHA B
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MiHIMaJIbHIA  cTymneHi. CrocrepiraeTbCs BIEBHEHICT Yy €001, pPO3BUHEHI
KOMYHIKaTHUBHI HABUYKU T4 HABUUYKH OLIIHKH JIFOCH, MOXKE MPOSBIISITUCS HEJAO0BIpa J10
OTOYYIOYHMX. BHUSBISETHCS CHPSIMOBAHICTH HA PE3yJbTAT 1 BMIHHS CIPABISATUCS 3
TPYJIHOIIIAMH, BHpaX€HA CXWJIBHICTb JO HOBATOpCTBa, pu3uKy. I[lig BrumBOoM
30BHIIIHIX OOCTaBMH Jifiep 34aTHUN TmepeOyayBaTH NporpamMy MOBEAIHKU s
JOCATHEHHS MaKCHUMAaJIbHOTO pe3yibTaTy. Bucoka cTpecocTiiikicte. Moxe He
IPUIUISATH HAJICKHOT yBaru ApiOHUIIM, HE IOMIYaTH O3HAKH HEOE3IEKH.

Oxpim Toro, sik ciuymHo Harojomrye J[. IlIBers, BaXTMBUM MOMEHTOM IS
IOPUANYHOI TPAKTUKU € BCTAHOBJICHHS MOTHBIB Ta IIJIEH BYMHEHHS 3JI0YUHY.
CkagHICTh MOJIATa€ B TOMY, IO MOTHBAIlS KiOEp3JIOUMHIIIB (OPMYETHCSA OJpa3y B
IBOX MpOCTOpax — peallbHOMy Ta KiOeprpoctopi. Ilpu npomy Ha ¢opmyBaHHS
MOTHBAII{ OUTHIINIA BIJTUB MOKE YHHUTH 1 TOM, 1 IHIIINIA TTPOCTIp. Y KiOepIpocTopi, K
y (hakTUYHO mapaliesibHIN peaIbHOMY CBITY COILaIbHINA CUCTEMI1, pa30M 31 3MIIIAHHSIM
HalllOHAJIBHUX KYJBTYpP 1 3apOJKEHHAM BJIACHOI KIOEPKYJIbTYPH BIIOYBAIOTHCA Ti XK
MPOIIECH 3 COLIAJIbHUMH HOpMaMmH. Jleski 3 colllaJbHUX HOPM B KIOEpHpoCTOpi
BIIMHPaIOTh, OCKUIBKM € HENMPHIATHUMH, aje TPH [HOMY IIiJl BIUIMBOM HHU3KHU
HEraTUBHUX (PaKTOpiB, MPUTAMAHHUX KiOeprnpocTopy, (HOPMYIOTHCS HOBI HOPMH.
Mo>kHa NPUIYCTUTH, IO OCKIIBKH KiOEpHpoCTip BIAITpaE YUMAlLy pOib Yy >KHUTTI
MOJIOJI, TO Y CBIIOMOCTI MOJIOJUX aKTUBHUX KOPUCTYBadiB [HTepHETY BiOyBa€eThCA
3aMIIIEHHS COIllaIbHUX HOPM HOpPMaMHU KiOEpHpoOCTOpy, TOUYHO TaK CaMO MOXKYThb
HIBEJIIOBATHCS COLIAJIbHI HOPMH PEaibHOTO YKHUTTS, HENpUIaTHI y Mepexi [4, ¢. 118].

CorianpHo-1eMorpaiuHrii  KOMIOHEHT KPUMIHAJTICTUYHOI XapaKTePUCTUKU
0co0u KiOep3TOUMHIIA BUTIISA€ HACTYITHUM YHHOM:

1. BinmomocTti moGytoBoro xapaktepy. Jlizep KiOep3IOUYMHHOIO yrpyrnoBaHHS
MOXE 3alMaTUCA IHIIMMH BHUJAMW  JISJIBHOCTI, HaBiTh OyTH  OQiIiiHO
MpaleBJIalTOBaHUM, a00 MaTH BJIaCHUW HEBEJIMKUHN JieradbHUM O13HEC, 10 MOXKE
BUKOPUCTOBYBAaTUCA $K crnoci0 KoHcmipauii abo Jerami3aiii YacTUHU JOXOIB,
OTPUMAaHUX 3JIOYMHHHM MIIIXOM. Xo4ya B OUIBIIOCTI BHIMAAKIB BiH HE
MpaleBIAITOBAHUN, OCHOBHE JIKEPENIO JOXOAY — 3JI0YMHHA JisibHICTh. HasBHICTB

CepeHbOI OCBITH, 1HO/II BUIINOI, 3a3BUYail 3HaHHA B cepi [ T-TexHomoriu.
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2. BigomocTi comianpHO-ipaBoBoro xapakrtepy. Lle domnoik Biky 30-40 pokiB
HMOBIpHO paHille CyauMUM 3a KiOEp3J0UYMHM, MAa€ 3HAYHUM JTOCBIJl 1 3HAHHS B IIIH
chepi 37MOUMHHOI JISUTBHOCTI, a TakoX OOI3HaHMM TPO METOAH podOoTU
NPaBOOXOPOHHUX OpraHiB. Y TIOBCSAKIEHHOMY JKATTI MOXE J€MOHCTPYBaTU
3aKOHOCTYXHSIHY TIOBEIIHKY, X04a HE MOAUISE 3araIbHOMPUWHATI HOPMH TTOBEIHKH.
Bonogie HeoOXimHMMHU 3HAHHSAMH MPABOBOTO XapakTepy JUIs Oprasizaiii Takoi
3JIOYMHHOI T1SJTHHOCTI.

Jlo mopTpera 0coOMCTOCTI KiOEP3MOYMHILI CIi JOJATH HACTYIMHI 3araibHi JIs
BCIX 1X XapaKTepUCTUKHU: (HUIOCOMCHKUN CKIIAJl PO3YyMY; AC30PTraHI3yHOUHN THIT
3JIOYMHIIS; OCOOJIMBE CTABJICHHS 10 KEPTBU; OCOOJIMBUI TUIT MOTHBAIIT; crienudiuna
B3a€EMOJIiA 3 0cO0aMH CBOTO POy JISTIBHOCTI; OOYMOBJICHICTh MICISI TTPOKHBAHHS
MIEBHOIO MICIIEBICTIO; HEOOX1/IHA HASBHICTh MaTepPilaJIbHO-TEXHIYHOI 3a0€3MeYeHOCTI;
rajiy3i MepeBakHOi 3allHATOCTI 1Js BiaBepHeHHs yBaru [5, C. 202]. Orxe,
KiOEp3JIOUMHEIb MOXE TMPOSBIATA OCOOMCTICHI $IKOCTI, BIJIACTHBI JOAATKOBO
MPUUAHATUM Ha ce0e poJisiM, IO JIO3BOJIIE Ha OCHOBI aHai3y audepeHIliiioBaHOro
TISUTbHICHOTO KOMITOHEHTA CKJIACTH PO3TOPHYTY KPUMIHATICTUYHY XAPAKTEPUCTUKY
HOro 0coOUCTOCTI.

OkpiM  TOrO, BpaxyBaHHS  TCHXOJIOTIYHOTO  KOMIIOHEHTa  BCEpEeIuHI
KPUMIHAJIICTUYHOT XapaKTEPUCTUKH, & TAKOXK J1arHOCTHKA OC10, 1110 MOTPANMIIN T0JIe
30py TIPaBOOXOPOHHHUX OpraHiB, JO3BOJIUTh BHU3HAYUTH MICIIE 1 POJb KOHKPETHOI
JIOJAUHU B CTPYKTYpl 3JIOYMHHOI TPYINH, BHUSBUTH OCOOJIMBOCTI B3a€EMOIlT MIXK
YYaCHUKAMU 3JI0YMHHOTO YIPYIMOBAHHSI.

Takum  YMHOM, BpaxOBYHOYM  IIBUAKANW  PO3BUTOK  1H(OpMaIliiiHo-
KOMYHIKAIITHUX TEXHOJIOTIA, a TaKOXX TMOCTIiHE OHOBJICHHS CIOCOOIB CKOEHHS
KiOep3JI0OUMHIB, ¥ HaJadl 3aJUIIA€ThCsl aKTyalbHUM BHUBYCHHS KPUMIHOJIOTIYHOI
XapaKTEPUCTUKU Cy4acHOrO KiOep3JIOUMHIS, 10 € OOOB’S3KOBOI YMOBOIO IS
BJIOCKOHAJICHHS 3aXO0/I1B MMOIEPEKEHHS K10€p3JI0YMHHOCTI B YKpaiHi.
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Topobac O.0.,

JOKTOp IOPUIMYHHX HAYyK, podecop,
3aBimyBad kadeapu KpUMIHAIBHOTO MPOIIECy
(Hayionanvnuii ynisepcumem

«Oodecbka opuoudHa akaoemisy)

OLIHKA PU3UKY HE3AKOHHOI'O BIIVIMBY HA CBIJIKA TA
MMOTEPIILJIOIO I YAC OBPAHHSA 10 OCOBMU 3AITIOBI KHUX
3AXO/IIB

[Tin vac 3M1ACHEHHS KPUMIHAJIBHOI MPOIECYaATbHOI AISUIBHOCTI JOIMYCKAE€ThCS
1ICTOTHE OOMEKEHHSI ITpaB Ta 3aKOHHKUX 1HTEpECIB 0coOU 11 3a0€3MeUeHHs JIEBOCTI Ta
€(eKTUBHOCTI CaMOTO KpUMIHAJIBHOIO MpOBaKeHHs. HaluacTie Taki oOMeKeHHs
B11I0yBalOThCS B MPOLECI 3aCTOCYBaHHS 10 0COOM 3aM001KHUX 3aXO0/I1B, 110 BUMArae
BiJi YNOBHOB&XEHUX TOCAJAOBUX 0CI0 HEYXWUJIBHOIO JIOTPUMAHHS  BHUMOT
KPUMIHAJIBHOTO TPOIECyaIbHOTO 3aKOHOJaBcTBa. [Ipobiema mosnsirae B ToMy, IO
1HKOJIU 3aKOHOJIaBEIlb BUKOPHUCTOBYE OILIIHHI TOHSTTA, TAyMadeHHSAM SIKUX Oyje
3aiiMaTHCh TMPaBO3acCTOCYBad 3 3aJEKHOCTI Bl OCOOJIMBOCTEH KOHKPETHOIO
KPUMIHAJIBHOTO MPOBa/KeHH. | HailOuiblIe mpo0ieM BUHUKAE MIPU OLIHII PU3HKIB,
SIK1 JO3BOJISIFOTH 3aCTOCYBATH 0 0COOM 3amo01kH1 3axoau. Tak, BIAMOBIIHO 10 1. 3. 4.
1 cr. 177 KIIK VYkpainu, 3amo0iKHANW 3aXiJi MOXKE 3aCTOCOBYBAaTHUCh O OCOOH y
BUIAJIKY, KOJIU ICHYE PU3UK TOrO, IO Mi03pIOBaHUN (OOBMHYBAaY€HUI) HE3aKOHHO
BIUTMBATHUME Ha TOTEPIIJIOr0, CBiJIKA, IHIIOTO MiJ03PIOBAHOT0, OOBHHYBA4YEHOTO,
eKCIIepTa, CIemialicTa y bOMYy XK KpPUMIHAJLHOMY MpOBa/KeHHI. B Toil ke uac
3aKOHO/IaBeIlb HE HAJaB JOJATKOBUX BKa3iBOK, K caMe el PU3UK Ma€ OLIHIOBATHCH,
Yyepe3 110 Ha MPAKTUIIl BUHUKAIOTh TPY/IHOII MPU BCTAHOBJIEHH] JAHOTO PU3HKY.

Oxkpemi BUEHI 3a3HAYAIOTh, 1[0 «CMPpoOa HE3aKOHHO BIUIMBATH Ha MOTEPIIIOro,
CB1JIKa, IHIIIOTO T1JJ03PIOBAHOI0, OOBUHYBAYEHOTO, €KCIIEPTA, CIEIiaIicTa Y [IbOMY K
KpUMIHAJIbBHOMY TTPOBAIPKEHHI Ma€ OyTH MiITBEPHKeHA HATC)KHUMHU JTOKa3aMU, Y TOMY
YUCIl TOKa3aMM BKa3aHUX OCI0 (MOTepHijuM, CBIIKOM, I1HIIMM MIJ03PIOBAHKM,

0OBHHYBA4YE€HUM, €KCTIEPTOM, CIICI1aJIICTOM), SIK1 TOBOASITH HE3aKOHHUH BILJIMB 0COOH,
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110 3AIHCHIOETHCS Oe3mocepeHbo ado uepe3 aoBipeHux ocio» [1]. 3 Takoro mosuiiero
CKJIQJIHO HE MOTOJIUTUCH, aJIKE TATAp JAOKa3yBaHHS ICHYBaHHS PU3UKY MOKJIAIA€ThCA
came Ha CTOPOHY OOBHHYBauY€HHS, sSka TOBUHHA HA/IATH JOCTATHI JOKA3W MOYKJIMBOCTI
3acTOCyBaHHSA 3amo0ikHOro 3axoay 3a 1. 3 4. 1 ct. 177 KIIK Ykpainu. B Toii xe uac
TaKOX HETPAaBWJIHHUM OyJ]le TBEP/DKEHHS, N0 HA ICHYBaHHS PU3UKY HE3aKOHHOTO
BIUTMHY Ha CBIJKIB UM IMOTEPILIOr0 HEOOXITHO HAAATH JTI0KAa3U TOTO, IO TAKWW BILTUB
B)KE€ 3JI1MCHIOBABCS a00 31MCHIOEThCA. KiTFo4OBOIO OCOOUBICTIO B JAHOMY BUITQJIKYy
Oyze Te, IO Cya Mae€ OLIHUTU HE caMy MOBEAIHKY O0COOHU, a MOTEHIIIHY MOXIIHUBY
noBeAiHKY B MailOyTHhOMy. CTOpOHa 3aXMCTy 4YacTO MOCWJIAETbCS Ha Te, W10
CTOPOHOIO OOBMHYBadeHHSI He OyJM HaJaHi JOKa3u pealbHUX 1A 3 OOKy
I1J103pIOBAHOr0 (0OBHHYBAUYE€HOT0), Kl O BKa3yBalii Ha HOro OakaHHs BIUIMBATH Ha
CBIJIKIB («30KpemMa, SIK 3 dCOBaHO B cyaoBomy 3acimanHi cBimok OCOBA 7 €
HUBUIBHOIO ApY>kUHOM mifgo3pioBaHoro OCOBA 8 1 Oynb-sSKuX 00 €KTUBHUX JaHUX
mpo te, mo OCOBA 4 Oyne BruMBaTH Ha HEl, OpraHaMu J0CYJIOBOTO PO3CIIiTyBaHHs
HE HaBeJCHO. 3a TaKuX OOCTaBUH, BBa)KAaI0 HEOOIPYHTOBAHUMH SIK TBEPIKEHHS
ciaiguoro y kiomotanHi mpo te, mo OCOBA 4, 3HatouM KOHTAKTHI JaHl CBiAKa
OCOBA 7, mae MOXJIMBICTh BIUIMBAaTH Ha HEi, TaKk 1 ICHyBaHHA B CHJy TaKHX
TBEPKEHb PU3UKY , iependadenoro m.3 4.1 ¢r.177 KIIK Ykpaiauy» [2]).

B Toii e yac HasiBHA Cy/10Ba MPAKTHKA CBITYUTH, 1110 TSI TOBEJCHHS i1CHYBaHHSI
pusuky 3a 1. 3 4. 1 ct. 177 KIIK Ykpainu He 000B’I3K0BO HaJlaBaTH JIOKA3H peaabHOI
MOBEIIHKHA 0CO0H, aJKe OLIIHIOBATUCH Oyie caMe MOTEHIIHA MOXJIMBICTh BITUBY Ha
CBIJIKIB UM MOTEpHUIMX. | Mpu OIIHII JAHOTO PHU3UKY Ba)xJMBe (IHKOJIU HABITh
BUpIIIAIbHE) 3HAYCHHs OyJie MaTHU eTall KpUMIHAJIBHOTO TpoBaKeHHsa. Hampukiazn,
AKIIO MOBA i€ PO CBIAKIB, TO IXHS POJIb y KPUMIHAIBHOMY IIPOBAIKEHHI NTOB’ s13aHA
3 HaJlaHHAM TOKa3aHb: «lIpu BCTaHOBIEHHI HASBHOCTI PU3MKY BIUIMBY Ha CBIJKIB,
MOTEPHIIOro, MiJ03pIOBAaHOTO ciiada cyaias BpaxoBye BctaHoBieHy KIIK VYkpainu
MpoIeypy OTPUMaHHS TOKa3aHb Bif 0ci0, sKI € CBIAKaMHU, MOTEPHUIMMHU YU
MiTO3PIOBAHMM Y KPUMIHAJIBHOMY TMPOBA/PKCHHI, a camMe CIOoYaTKy Ha CcTamaii
JIOCYZIOBOTO PO3CIIiTyBaHHS MOKA3aHHSI OTPUMYIOTHCS MUISAXOM JOMHUTY CIITYUM Yd

MIPOKYPOPOM, a TICIIs HATTpaBJICHHS 0OBUHYBAIBHOTO aKTY JI0 CyAy Ha CTa/ii Cy0BOTO
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PO3TJISAY - YCHO LIJISXOM JIONUTY 0COOM B CyJOBOMY 3acifaHH1 (4acTuHH 1, 2 cTaTTi
23, crarts 224 KIIK Ykpainu). Cyn moxxke oOIpyHTOBYBaTH CBOi BUCHOBKH JIMIIE HA
MOKa3aHHAX, Kl BiH Oe3mocepeqHbO CIpPUMaB IIiJl 9ac CyJO0BOTO 3aciliaHHs abo
OTpPUMaHUX Yy MOPSAKY, nependadeHomy crarteto 225 KIIK, Tobto gomuranux Ha
CTajil JOCYAOBOTO pO3CiiayBaHHs ciiauoro cyaneto. Cy He BIpaBi OOTpPyHTOBYBATH
CYJIOBI1 pillIeHHS TOKa3aHHSAMU, HAJTAHUMU CIIITIOMY, IPOKYPOPY, a00 MOCHIIATUCS Ha
Hux (dactuna 4 crarri 95 KIIK). 3a Takux oOCTaBMH pU3MK BIUIMBY Ha CBIJIKIB,
MOTEPIIIIOTO, MiI03PIOBAHOTO ICHY€E HE JIUIIE Ha MOYaTKOBOMY €Tari KpUMiHAJIBLHOTO
IPOBAHKEHHS MpHU 310paHH] JOKa31iB, a i Ha CTajil CyJ0BOr0 PO3TIISAIy A0 MOMEHTY
0e3mocepeIHbOr0 OTPUMAaHHS CyJIOM IOKa3aHb Bl CBIJKIB Ta JOCIIIKEHHS IX CYIOM»
[3]. BinnoBimHO, SKIIIO BCi CBIJKHM B)Ke OYJIM JOMMTaHI i 9Yac Cy0BOTO PO3IIILY, TO
CTBEP/IKYBAaTH MPO ICHYBAHHS JAHOTO PU3HMKY Maike HEMOXJIMBO: «Ha JaHii cTajii
CYJIOBOTO PO3TJIAYy KPUMIHAJIBLHOTO MPOBAJKEHHS CYJIOM JIOMUTAHO yCIX CBIJIKIB Ta
MOTEPIUINX, y 3B 3Ky 13 YUM CYJl BBaXKa€, 10 PU3HUK, nepeadavenuid n.3 u.1 cr.177
KIIK Ykpaiuu nepectaB icHyBaTH» [4].

Kpim Toro, Ha pimeHHs cyay 100 HAsIBHOCTI PU3MKIB HE3aKOHHO BIUTMBATH Ha
CBIJIKIB UM MOTEPIIJIOro Oy/e BILUTMBATU HaBITh Taka 0OCTaBMHA SIK ()aKT CIUIBHOTO
MPOKMBaHHA («B CyJOBOMY 3aciJlaHHl BctaHOBJEeHO, 10 OCOBA 4 3apeecTpoBaHuii
B AJIPECA 1 pa3oM 3 6atbkamu Ta OpaToMm, 110 CBIAYUTH PO HOTO MIIHI COLIaIbHI
3B a3ku. HaBeneHi oOCTaBMHM BKa3ylOTh Ha Te, IO HAsABHUW DPHU3UK TOroO, LIO
OCOBA 4 MoXe HE3aKOHHO BIUIMBATM HAa MOTEPIUIOTO Ta CBIAKIB Yy LBOMY XK
KPUMIHAJIbBHOMY MPOBAKEHH1, OCKUIBKU BOHH 0COOUCTO 3HAHOMI Mk CO0010, 3 HUMH
BIH MOXXe Oe3lmocepeHb0 OaYMTHUCh Ta BIUIMBATH JIO 3MIHHM CBIig4€Hb, IO B
MOJAJIBIIOMY MOJKE€ BIAIIpAaTH CYTTEBE 3HAYEHHS Yy BKa3aHOMY KPUMIHAJIbHOMY
npoBa/pKeHH» [5]) uym HasBHICTH ainoBux 3B sa3kiB («OCOBA 7 TtpuBamuii yac
npaioBaB 'y MiHeHepro, y ToMy uuciali Ha kepiBHid mocaai. OCOBA 7
IHKpUMIHY€TbCS BUMHEHHSI KPUMIHAIBHOTO MPABOMOPYLIEHHS NP 3AIMCHEHHI HUM
MOBHOBa)KEHb JupeKkTopa [lemaprameHnTy HadTOra3oBOro KoMmiuiekcy MiHeHepro.
Yactuna npaniBHuKiB MiHeHepro, 1o mpaitoBaiu 3a yac noBHoBaxkeHb OCOBA 7,

Ha JJaHWW 4Yac MPOJIOBXKYIOTh IMpairoBatd B MinictepcTBi. BpaxoByroum, 1mo 3a vac
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pobotu y Minenepro B OCOBA 7 cdopmyBanuch HedopmaiabHl 3B S3KH 13
ci1y>k00BUMH 0cobamu 11b0ro MiHicTepcTBa, OepydH 10 yBaru B3aEMOOOYyMOBJICHICTh
aiit mix migo3proBanuM OCOBA 7 ta iHmmM migo3proBanuM y KpuminamsHOMY
npoBajpkeHHi OCOBA 8, mino3proBanuii OCOBA 7, BHKOPHUCTOBYIOUM CBIH
aBTOPHUTET, TPHA3HI CTOCYHKHM 3 TaKMUMHU OCOOaMHU, I1HIIMN HE3aKOHHWUU BILIUB
(maHTaX, MIAKYN, TOrPO3U), OMOCEPEAKOBAHO, Oyaydd T03a IOPUCIAHUKIIIEIO
IPAaBOOXOPOHHUX OpraHiB VYKpaiHu, dYepe3 IHIIUX OcCi0 MOXe BIUIMBAaTH Ha
CBIJIKIB/IHIIOTO Mi03pioBaHOTO Yy KpuMiHanbHOMY MNpOBaKEHHI 3 METOIO 3MIHU
HUMM CBOiX IIOKa3aHb/BIIMOBM BiJ Jadl MOKa3aHb 3aJIsl YHHKHECHHS/MiHIMI3aIli
MOJKJIMBOT KpUMIHAIBHOT BIAMOBITAIBLHOCTI» [6]).
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Yerpunska H.I.,

JIOLIEHT Kadeapu KpUMiHATBHO-TIPABOBUX JUCIUTLIIH
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa

Ta MPaBOOXOPOHHOI JiSITLHOCTI

KaHIUJAT IOPUANIHAX HAYK, TOIEHT

(JIvsigcoKull Oeparcasrull yHigepcumen

BHYMPIUWHIX CNPaAs)

HNPUHIUII T'TAHOCTI AK ®YHJIAMEHTAJIBHA 3ACAJIA Y
KPUMIHAJIBHOMY IPOBA/I’KEHHI 3A YYACTI IUTUHH

Crarta 3 Koncturyuii Ykpainu nopsi 13 XUTTAM, 3J0pOB’SIM, HETOTOPKAHHICTIO
Ta O€3NEeKOI0 JIOAWHHU, BH3HAJIA 4YeCTh 1 TIOHICT, HAWBUINMMH COILIAJILHUMU
niHHOCTAMU. [TinBanuuu popMyBaHHS 3acaay MOBAry A0 TAHOCTI JFOJUHU MICTUTBCS
1 B crarTax 28, 55, 68 OcHoBHOro 3akony. Takuif miaxia BiAMOBIAa€ MI>KHAPOTHUM
cTaHaapTaM y cdepi 3aXUcTy mpaB JIOJIMHU. Y Tpolect 3a0e3nedeHHs npas 1 cBo00
JIOAVHNA BaXKJIMBE MICIIE€ BIIBOJAUTHLCS AUTHUHI. AJOKE OITH BHACIIIOK BIKOBHUX
O0COOJIMBOCTEM PO3BUTKY € OJIHIEIO 13 BPA3JUBUX BEPCT HACEICHHS, MOTPEOYIOThH
JOTIOMOTH 1 MIKJyBaHHS, @ y4acTh Y KPUMIHAIBHOMY MPOBA/KEHHI (HE3aJI€KHO BIJl
CTaTyCy MWTUHHU: MiJI03PIOBaHUMN, OOBHHYBAauUCHHU, MOTEPIIIUNA YU CBIJOK) € JOBOJI
TpaBMAaTUYHUM JOCBIJIOM JJIsl HUX.

Bignosigno go cr. 40 Kounseniii OOH mnpo npaBa quTuHU, JepKaBU-YYaACHHUII
BU3HAIOTh MPABO KOXKHOI JIUTHHU, KA, SK BBAXKAETHCS, MOPYIIWIA KPUMIHAIBHE
3aKOHOJIaBCTBO, 3BUHYBAUYy€ETHCSI 400 BU3HAETHCS BUHHOIO B 10T0 MOPYIIEHH1, HAa TaKe
MOBOJIPKEHHS, IO CIIPUSIE€ PO3BUTKOBI Y AUTHHM MOYYTTS TIHOCTI 1 3HA4yHocTi [1].

3rigno 13 KepiBaumu npuniunamu Komitety MinictpiB Paaun €Bponu oo
MPaBOCY s, APYKHBOTO JI0 AITEH MpaBo Ha T1AHICTh BUMAarae:

CTaBUTHUCA A0 AITeH 3 00epexKHICTIO, UYTIUBICTIO, CIPABEIJIMBICTIO Ta TOBArok0
i yac Oyab-sIKO1 MPpOIIeAypH a00 CIIpaBy, MPUIUISIIOUN 0COOJIMBY yBary ix 0COOMCTIi

CUTYallil, 0JIaronoJy4yto Ta KOHKPETHUM MOTpedaM, a TaKoXk 3 MOBHOIO MOBAroo 10
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iX ¢I3uyHOT Ta TICUXOJIOTIYHOT HEAOTOPKAHHOCTI HE3aJe,HO BiJ IXHBHOTO
polLieCyalbHOrO CTaTyCy;

HE MiaBaTH AiTEH KaTyBaHHSIM, HEIIOJICHKOMY ab0 TakoMy, IO TPHHIDKYE
T1HICTD CTABJICHHIO YU IMOKapaHHIO [2].

Biamosimao 1o ct. 11 KpuminansHOTO mporiecyanbHOT0 KOACKCY YKpaiHu Tif
Jac KPUMIHAJIBLHOTO TPOBAKEHHS MOBHHHA OyTH 3a0e3medenHa mopara g0 JOJICHKOT
TAHOCTI; HENONMYCTUMHM € TIOBOJDKEHHS, IO NPUHWXKYE TIAHICTh JIIOJAWHH.
3a00pOoHSETHCS M1 Yac KPUMIHAIBHOTO MPOBAKEHHS MMiIaBaTH 0CO0y KaTyBaHHIO,
KOPCTOKOMY, HEJIIOJICbKOMY a00 TaKoMY, [0 MPUHUXKYE i1 T1IHICTh, TOBO>KEHHIO YU
MOKapaHHIO, BJABaTUCS JIO MOrPO3 3aCTOCYBaHHS TAaKOrO MOBOJKEHHS, YTPUMYBATU
0co0y y IPUHU3JIMBUX YMOBAX, IPUMYIIYBaTH A0 A1i, 110 TPUHMKYIOTH ii T1HICTb.

[Tpuknagom peanizaiii TPUHIMITY T1THOCTI B CyAOBIM MPaKTUIIl MOXYTb OyTH
MIIXOMW, KOJW CYyJ BBaKa€ BUIPABAAHUM HE MPOBOIWUTH JONMUT JWTHHHU, SKa
nocTpakJana BiJl HACHIbCTBA, O€3MOCEpenHhO B CyIOBOMY 3aciaHHi. Y TaKux
BUITAJIKaX CyJl OOMEXY€TbCS JOCTIHKEHHSIM B1I€03anuCy 3 MOKa3aMu JUTUHU Ta/a0o
3aCJIyXOBYBaHHSM IMOKa3aHb 1HIIMX CBIAKIB (3a iX HAsBHOCTI), 30KpeMa IOKa3aHb 3
gykux ciiB. Takuil migxin npoctexyerbes y IlocranoBi Bepxonoro Cyay Bif
23.11.2021 y copasi Ne 369/1044/19 [3]; IloctanoBi Bepxosnoro Cyny Big 17. O1.
2023 poky y crpasi Ne 753/13113/18 [4].

[le mpuximamom peanizaiii TPUHIMITY T1THOCTI € ToyoxkeHHs .38 «llopsaky
peanizauii NUIOTHOTO MPOEKTY IMIUIEMEHTAILlll MIKHAPOAHUX CTaHJAPTIB MPABOCYIS,
JIPYHBOTO JI0 IUTUHHU, Y IPAKTUYHY TISIIBHICTBY, a came: «[IpoBoauTu ocBigyBaHHS,
B11IOpaHHSA 010JOTIYHMUX 3pa3KiB 3a 3rOAO0K HETMOBHONITHHOTO, SIKMM JOCSITHYB 14
POKIB, a IIOJI0 HEMOBHOJITHBOIO BIKOM /10 14 pOKiB - Ha MiJCTaBl 3roJud HOro Ta
3aKOHHHUX MPEACTABHHKIB...» [5].

VY 3BITI PO pe3yJIbTaTH MOHITOPUHTY CYJIOBUX IPOLIECIB B YKpaiHi 3a3HAUECHO,
110 MPUKIAJOM CTABJICHHS, 10 MPUHUXKYE T1JIHICTD JIIOAUHU 1 MOPYIIYE TPE3YMIIIIIO
HEBUHYBATOCTI, € IOMIIIEHHS 103PI0OBAHOT0 YW OOBUHYBAUYE€HOTO B METAJIEBY KIIITKY
I1]1 Yac CyJ0BOTO 3acijianHs [6, ¢.56-58]. ¥V 3araiibHOMY KOMeHTapi Ne 32 (myHKT 30)

Komiter OOH 3 nipaB jiroAuHY 3a3HAYHB, 10 «(11)1]1 4ac CYJ0BOTO PO3TISAY MiACYTHUX
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3a 3araJiIbHUM MPABUJIOM HE MOKHA 3aKOBYBATH B HAPYUHUKHU 200 MOMIIIATH B KIIITKU
a00 Oy/Ib-SKUM IHIIIMM YHHOM IIPEACTAaBIISATH Ha CyJl B o0pasi, 1[0 BKa3ye Ha Te, 110
BOHHU MOXYTb OyTH HEOE3MEUHUMU 3T0UUHIIMI [7].

[Tpaktuka Komitery OOH 3 mpaB monuHu (BUCHOBOK 3a 3asiBOl0 Muxaiina
[TycroBoiiTa), 1 €BpomnelicbKoro cyay 3 mpaB JIOJUHH (pilIeHHs y crpaBax «JlyneHko
npotu Ykpainu (Ne2)», «KopueitkoBa Ta KopneiikoB npotu Ykpainny, «Kynik npotu
VYkpainn», «Manuit npotu Ykpainn», «Kopban npotu Ykpainuy, «IBameHko npoTu
Ykpainu») € 0lHO3HAYHOIO: MIXKHAPOIHI CTaHAAapPTH MpaB JIOJUHN OyAyTh MOPYIIEHI
MOMIIIEHHSIM OCOOM B MeTajieBy KIITKY 3a BIJCYTHOCTI JOKa3iB HasBHOCTI y 3aii
CYJIOBOTO 3aciflaHHA peajbHOI Ta KOHKpPETHOi 3arpo3u Oe3mery, sika 0 BuUMaraia
TPUMAaHHS 3asiBHUKA y TaKi{ KIITII MiJ Yac CyJOBUX 3acilaHb y oro cipasi [6, c. 56].
Taxi xeficu MOXyYTb BBa)KaTUCS MPUKIIAAaMU NOPYIIEHHS IPUHIUITY TIHOCTI pa3oM 3
MOPYUIEHHSAM MPE3yMIILIi HEBUHYBATOCTI 1 ITpaBa Ha 3aXHUCT, SKIIO 0coOa no30aBieHa
MO>KJIMBOCTI KOH(PIACHIIIHO CIIJIKYBaTHCS 3 aJBOKATOM IIiJ] 4ac 3aCiIaHHs.

3abe3nedeHHs MAHOCTI IUTUHH Y KPUMIHAJIbHOMY MPOBAJKEHH1 — 11€ HE TTPOCTO
NOTpUMaHHs (OpPMAJILHUX MPOLIEAYP, @ 0a30BUI CTaHAAPT MpaBocy 1. BoHo nomsirae
y CTaBJIEHHI J0 IUTUHU K JIO IOBHOLIHHOTO Cy0’€KTa MpaBa, YMil ICUX0EMOLINHUII
CTaH Ta MalOyTHI PO3BUTOK MAalOTh BUIIMI MPIOPUTET, HIK IHTEPECHU KapasbHOI
cuctemu. JlepxaBa 3000B’si3aHa MIHIMI3yBaTh IICUXOJIOTIYHY TpaBMAaTHU3ALIIO,
BUKIIIOUUTH OyAb-IKUI TUCK Ta 3a0€3MeYUTH PaBOCYAIs, APYKHE A0 AUTHUHHU.
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CYYACHI BUKJIMKHA KPUMIHAJIBHOI'O IIPOLECY: TE3HU
310bYBAYIB BHUIIIOI OCBITH

Bopoxra 1.,

3100yBayKa BUIIOT OCBITH
HaBYaJIbHO-HAYKOBOT'O IHCTUTYTY IpaBa
Ta MIPaABOOXOPOHHOT iSUTBHOCTI
(/Tvsiscbruil Oeporcasnuil ynieepcumen
BHYMPIUWHIX CNpas)

HaykoBuii kepiBHuK: BumneBcbka LA,
JIOLIEHT Kadeapu KpUMIHATBHO-IPABOBUX JAUCIUILIIH
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa
Ta MPaBOOXOPOHHOT MisUTBHOCTI

TOoKTOp (imocodii B ramysi npasa
(Tvsiscorutl Oeporcasnuil ynieepcumem

BHYMPIWHIX cnpas)

OCOBJINBOCTI KPUMIHAJIBHOT'O MPOLECY B YMOBAX BOEHHOI'O
CTAHY

B yMoBax BOEHHOTO CTaHy 3MIMCHEHHS KPUMIHAJIBHOTO MPOIIECY CTUKAETHCS 3
YUCJICHHUMH BUKIWKAMH, 3yMOBJICHHMMH HECTAOUIBHICTIO O€3MeKOBOI CHUTYyaIlii,
pyiiHyBaHHSAM 1H(QPACTPYKTYpH Ta OKyHali€o 4YacTMHU TepuTopid. CraHmapTHi
IPOLEAYPH TOCYIOBOTO PO3CIiAYBaHHA Ta CYJOBOTO PO3TISAY CTAlOTh MPAKTUIHO
HE3MIMCHEHHUMH 0€3 CIeMiaIbHUX 3aKOHOJIaBUMX KOPEKTUB, IO PETIaMEHTYIOTh
MOPSZOK 300py JOKa3iB, CTPOKH NPOILECYAJIbHUX JiH Ta MOBHOBAXXEHHS CIIIIUYHUX
opraniB. BnpoBakeni 3minu 10 KpumiHaasHOTO TPOIIECyaIbHOTO KOASKCY Y KpaiHu

JO3BOJIAIOTh  3a0e3meyuTH  €(dEeKTUBHE Ta 3aKOHHE 3IMCHEHHS KPUMIHAIBHUX
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POBAJI’)KE€Hb, HABITH 32 YMOB OOMEXEHOTO JOCTYIY JI0 MICIb 3JIOYMHIB Ta 3arpo3 AJs
KUTTS 1 37J0pOB’ S MPaIIBHUKIB MPABOOXOPOHHUX OPTaHiB.

Oco0aMBO aKTyalbHUM € 3a0e3MeUYeHHs HaleKHOro (PIKCYBaHHS BOEHHUX
3JIOYMHIB 1 3JIOYMHIB T€HOLIUTY, & TAKOXK OpraHi3allis B3aEMO/Iii HalllOHAJIbHUX OpraHiB
MPABOMOPAIKY 3 MIKHAPOJHUMH 1HCTUTYLISIMH, TaKUMU sIK €Bporon, €BporoCcT Ta
MixHaponHUH KpUMIHAJIBHUM Cyld. Y CydacHMX YyMOBax BIHM e(EeKTHBHICTb
KPUMIHAJILHOTO TIpoliecy Oe3MocepeiHbO BIUIMBAE HA MOKJIUBICTh MNPUTATHEHHS
BUHHHX JI0 BIAMOBIJATBHOCTI, 3a0e3MedeHHs] MpaB MMOTEPIUIMX 1 BIIHOBICHHS
CIPaBEIUBOCTI, 110 POOUTH BUBYEHHSI OCOOIMBOCTEN KPUMIHAIBHOTO MPOBAIXKEHHS
HAJ[3BUYANHO BaYKJIMBUM JJIsI HAIIIOHAJLHOT O€3MEKH Ta IPaBOMOPSIKY .

24 mrotoro 2022 poky IlpesumeHT Ykpainu BBiB BOEHHUH CTaH y BiJIIOBIIb Ha
BilicbKOBY arpecito pd. [TouarkoBuit Tepmin ctaHoBUB 30 110, MPOTITOM SKOTO yKa3
HEOJHOPAa30BO MPOJOBXKYBABCH, 1 cTaHOM Ha 14 mrotoro 2024 poky Tpusae me 90 ai6.
Boennnii cran BOIMHYB Ha poOOTY CyJIOBOi BIIaf, MPaBOOXOPOHHUX OpPTaHIB,
MIPOKYypaTypHu, aJBOKATypH Ta HOTapiaTy, 10 MOTpeOyBaio 3MiH y MPOIECyaTbHOMY
3aKOHO/IABCTBI, 30KpeMa 11010 CYJJOUYMHCTBA Ta JOCYAOBOTO PO3CIiIyBaHHS B YMOBaX
BiliHU [3, c. 233-242].

[Ile 3 2014 poky y KpuminaasHOMY MpoIleCcyalbHOMY KOJEKCl OyJIO0 CTBOPEHO
po3ain IX-1, skuil pernamMeHTyBaB OCOOJIMBUI PEXUM JAOCYAOBOIO PO3CIITYBAHHS B
palioHax, Jie Jll€ BOEHHUM YU HAJ3BUYAWHUN CTaH a0 aHTUTEPOPUCTHUYHA OTNEpaIlis.
Cnouatky BiH mependadaB mepeiady MMOBHOBAXEHb II0J0 OOpaHHs 3amoO1KHOTO
3aX0Jly MPOKYPOPY Yy pa3l HEMOKIMBOCTI JIOTPUMAHHS CTPOKIB CIIIIYOrO CYIIi,
0OMEXYIOYHCh TIEBHUMH TSDKKUMU 3710urHaMu. Has3Ba Ta 3MicT po3/iny 3MiHIOBAJIMCH
y 2021 Ta 2022 pokax, 30Kpema Micjs MOBHOMACIITAOHOTO BTOPTHEHHS pd, OyIio
nomano crartio 616 KIIK Ykpainu 1mo/10 ckacyBaHHs a00 3MiHH 3aII001’KHOTO 3aX0Ty
1U1st MOO1TI30BaHUX [1]

HaiicyTTeBiun 3minu Oynu BHeceH1 3akoHOM Ykpainu Bif 14 kBiTHa 2022 poky,
SKUM YJIOCKOHAJICHO TOPSIOK 31MCHEHHS KPUMIHAJIBHOTO TPOBA/KEHHS B YMOBax
BOEHHOTO CcTaHy. 30kpeMa, mnojioxeHHa cr. 615 KIIK VYkpainu nependaunnu

MO>KJIUBICTB MPOBEJIEHHS OKPEMUX MPOIIECYaTbHUX 11 3a CIEIIaTbHOI0 TIPOLIETYPOIO
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y BUIAJIKaX 00'€KTUBHOI HEMOXKJIMBOCTI 3[[1MCHEHHS TOBHOBAXEHb CIIAYUM CYHJIEIO0,
IO COPHSUIO 3a0e3MeUeHHI0 0e3MepepBHOCTI JI0CY/IOBOTO PO3CIiTyBaHHS B YMOBax
30poitHOi arpecii [2].

3MiHU TaK0X TOPKHYJIUCS CTPOKIB JIOCYIOBOIO PO3CIIIyBAHHS: MPOBAKEHHS, Y
SAKUX Mi03py HE MOBIIOMIJIEHO 0 BBEIEHHS BOEHHOT'O CTaHy, HE BPaxOBYIOThH I
nepiof] y 3arajbHi CTPOKH, & CTPOK JTIOCYJOBOTO PO3CIiAyBaHHS MOXKE CTAaHOBUTH IO
30 micsI11iB 3 MOXKJIUBICTIO MPo10BXKeHHs. [{e cipusie epexTuBHOMY 30MpaHHIO I0Ka31B
Ta ¢ikcailii BOEHHUX 3JI0YMHIB 1 TCHOIUY.

Boenni Al yCKJIaIHIOIOTh CTaHAAPTHI TPOLEAYpU PO3CIITyBaHHSA 4Yepes
pyWHYBaHHS 1HQPACTPYKTYpH, OKYHAI[ll0 TEPUTOPIA Ta OCOOIMBOCTI MICIb TOJIM
(3pyiiHOBaHi OyAiBii, MicUd MacoBUX IIOXOBaHb, KatiBHl). Ile motpedye
CIEIaI30BaHOT0  OCHAIEHHS CHITYUX TpyIM: KPUMIHAIICTUYHI JabopaTopii,
KBaJpPOKOINTEPH, TEXHIKA s POTO- Ta Bimeodikcalli, TpaHCIOPT, TEXHIYHI 3ac00H,
CIieLIJIbHUM OJISIT Ta MaKyBaJbHI MaTepiaiH.

BaxxnuBuM € TakoX MI>KHapOJIHE CIIBPOOITHUIITBO. [[J1s1 po3ciIiyBaHHS BOEHHUX
3JI0YMHIB CTBOpeHO cniibHi caiaul rpynu (JIT) 3a yuactio €ponony, €Bporocty Ta
MiKHapOIHOTO KpUMiHAJIBHOTO cydy, a 14 kpain HagatoTh cremianbHi OSINT-
pecypcu uis 300py Ta aHamizy Biakputux nanux. lle 3a0e3neuye enuHuii cranaapt
N0Ka3iB Ta €()EeKTHUBHE PO3CIIIyBaHHA 3JI0YMHIB, CKOEHUX TiJ 4Yac BiiiHU [3, c. 233-
242].

TakuM 4YMHOM, KpUMiHAJIBHUN TPOLEC B YMOBaX BOEHHOIO CTaHy HOTpedye
ajanTarlii 3aKOHO/IaBCTBA Ta MPAKTUKH JI0 YMOB 30poiHOTO KOH(ITIKTY. BHECeH1 3MiHu
10 KpuminansHOTO MpoIecyaibHOTO KOJIEKCY 3a0€3MeUy0Th TPaBOBlI MEXaH13MH JIJIs
OTIEPaTUBHOIO 1 0€3MEYHOr0 MPOBEICHHS JOCYI0BOTO PO3CIiAyBaHHs, 300py 10Ka31B
Ta CYJOBOTO PO3IIISAY, IO J103BOJISIE €hEKTUBHO MPOTUIISATH 3JI0YNHAM, CKOEHUM ITi]T
yac BIMHM, 1 3a0e3nedye peani3alil0 MPUHIMIYY BEPXOBEHCTBA IpaBa HaBITh Y
HaJ3BUYalHUX YMOBAax.
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POJIb CJIIJYOI'O Y KPUMIHAJIBHOMY IMPOLECYAJIBHOMY
JNOKA3YBAHHI: KJITFOUOBI ACIIEKTHU YUYACTI

VY KpuUMiHAIBHOMY NMPOBAHKEHHI CIIUYUMA € KIIFOUOBUM CYO’€KTOM JOKa3yBaHHS
Ha CTajii JOCYJOBOTO po3ciiayBaHHs. Bin epekTMBHOCTI HOro MisUIBHOCTI OO
30MpaHHs, MEPEBIPKH Ta OLIHKHU JOKA31B 3aJICKUTh HE JIUIIIE IKICTh OOBUHYBAUYCHHS, a
W peamizarlisi 3acaji CHpaBeJIMBOCTI Ta BEPXOBEHCTBA MpaBa. JlocyaoBe CHifCTBO
KPUMIHATBHHUX TPAaBOMOPYIIEHB 3IHCHIOE CIITUMiA, TOBHOBAYKEHHS SIKOTO BU3HAYCHO
HopMamu  KpumiHaibHOTO MpoIeCyallbHOTO Kojekcy VYkpainum (mami - KIIK
VYkpainn)[1].

[Tonpu BiiOMYY HaJIEXKHICTh, YC1 CIII/IY1 MAlOTh OJIHAKOBI MPOLECyalIbHI [TpaBa Ta
000B’s13KH, 3IACHIOIOTh PO3CIIyBaHHS B OJHAKOBOMY IPOIIECYaTbHOMY MOPSIKY.
Crnijiunii € OTHUM 13 LIEHTPAJIbHUX CY0’€KTIB Ha CTaIli JOCYI0BOTO PO3CIIiIyBaHHS, B
Horo aii 6arato B 4oMy 3alieKUTh NoAasblIe e(heKTUBHE BIANPABICHHS MPaBOCYAs,
a TOMy YiTKe BU3HAYEHHsI CTATyCy CJIIAYOrO MiJ 4Yac MPOBAKEHHS JIOCYJOBOIO

CIZICTBA € 3alOPYKOK YCIIIIHOTO TPUTATHEHHS BUHHUX OCI0 /10 KPUMIHAJIBHOL
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BIIMOBIAQJIBHOCTI Ta BIANIKOAYBaHHS B TIOBHOMY 00Cs31 30WMTKIB, 3aBJIaHHUX
KOHKPETHUMH 3J104MHaMH [2, c. 75].

Crnigumii Hece BIIMOBINATBHICTh 32 3aKOHHICTh Ta CBOEYACHICTH Aiil. BakmmBo
pO3yMITH, IO HOro CaMOCTIHHICTb OOMeEXeHa TOBHOBRXEHHSIMHU MPOKYpopa
(mporecyalibHOTO KepiBHHMKA) Ta ciuimdoro cyami. Criguwmii 3000B’si3aHmMid OyTH
00’€KTUBHUM. BIANOBIAHO Mae 30UpaTH [OKa3H, sSKI HE JMIIE MiATBEPIKYIOTh
BUHYBATICTh, @ ¥ CB1IYaTh NMPO HEBUHYBATICTh, IIOM SKIITYIOTh BIAMOBIJAIBHICTh 200
BKa3yIOTh Ha MOXKJIUBICT 3aKpUTTS cripasu [1].

3rignHo 3 BuMoramu KIIK Vkpainu ciiguunii 3000B's13aHMi 3a0e3ne4uTH BceO1uHe
Ta HeynepeHKeHe JOCIIKEHHsI 00CTaBUH CIpaBH, (popMyrodun JoKa3oBy 0asy, sika €
HEOOX1AHOIO ISl TOAAIBIIOTO CYJIOBOIO PO3TJsiay. SIK cHerialbHO YIOBHOBAaXKEHA
ocoba, CIiuuil y BHU3HAUCHOMY MPOIECYyalIbHOMY TOPSAIKY BCTAHOBIOE (akT
BUMHEHHS MPABONOPYLIEHHS Ta 1IEHTU(]IKY€E MPUUYETHUX O HBOro ocid [3, c. 126].
Pozcnigyroun kpuMiHaJIbHI IPABOMOPYIIESHHS, CJIITYMNA BIAETHCS 10 HAUCKIIAAHIIIIOTO
MaTepiaabHO-TIONIYKOBOTO BHJY JIOCHI/DKEHHS Ta BUKOHYE 3HAYHHM o00cCsT
KPUMIHAJIBHOI TPOLECYyalbHOI [ISJBHOCTI, 3 OMNISIAYy Ha IO HOro BHU3HAYaIOTh
KJIFOUOBUM CYy0O’€KTOM JIOCYJIOBOT CTa/lii KpUMIHAIBHOTO MPOBaKeHHS [4, . 98].

Cnigunii B KpUMIHAJbHOMY TPOBAJDKEHHI HAAUIEHUH MPOLECYATbHOIO
CaMOCTIMHICTIO, IKa MOJIATa€E B IMpaBl CAMOCTIHO OOMpPAaTH TAKTUKY PO3CIIITyBaHHS,
NpUMaTH pIIMIEHHS TPO MPOBEIACHHS CIIIYuX (PO3IIYKOBUX) i Ta HETJIACHHUX
cmiaunx (po3NUIyKOBUX) 1M (32 BUHITKOM, THX IO MOTPEOYIOTH JO3BOJY Cyay abo
MIPOKYpOpa).

Y Mexax JIOCyIOBOTO pO3CIIyBaHHS CIITYUN  3TIHCHIOE TMi3HABAIBHY
JISUTBHICTh, 3aCTOCOBYIOYM BH3HAYEHI 3aKOHOM IHCTPYMEHTH i1 (POopMyBaHHS
J0Ka30BOi 0a3u.

Bignosigno o Bumor KIIK Ykpainu, mocynoBe po3ciilyBaHHS MOUYUMHAETHCS 3
MOMEHTY BHeceHHs Bigomocteil no €PIP [1]. B 4. 3 cr. 214 KIIK VYkpainu
3a3HAYa€ThCS, IO 3MAIMCHEHHS JOCYJIOBOTO pO3CHITyBaHHsS, KpIM BHIAJKIB,
nepeadadeHux I1€10 YaCTUHOO, 10 BHECEHHS BIIOMOCTEN 10 peecTpy abo 0e3 Takoro

BHECEHHS HE [IOMYCKA€ThCS 1 TATHE 3a COOOI0 BIANOBINANBHICTh, BCTAHOBJICHY
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3aKOHOM. Y HEBIIKJIAJHUX BUMAJKaX JI0 BHECEHHs Bigomocteit 10 €PJIP moxe OyTu
IIPOBEACHUMN OIS MICIIS IMOI1T (B1JOMOCTI BHOCSITHCS HEB1IKJIQHO TICIIS 3aBEPIICHHS
ornsigy abo OTpUMaHHS JOBIIKH, BHCHOBKY crerianicta) [1]. Xoua ocHOBHUU
IHCTpyMEHTapii 30MpaHHS JIOKAa3iB CTAa€ JOCTYIHHUM JIMIIE TICIAsS peecTparii
KpUMIHAIBHOTO TmpoBakeHH B €PJIP, akTyalbHUM 3alWIIa€TbCcs MHTAHHSA
BUKOPWCTAHHS 1HIIIUX Ti3HABAIBHUX 3aC001B HA JOPEECTPAIITHOMY eTarli.

B HopMaTHBHIH MUIONTHHI TpaBUJia Ta YMOBH ITPOBEJCHHS CIITUHMX (PO3ITYKOBHUX )
Aiil eTanbHO PErIaMEHTOBaHi, B TOMY YHCII ¥ y YacTUHI TpsMOi 3a00poHH iX
MPOBOJUTH, SIKIIO CTPOKH JOCYIOBOTO PO3CIITyBaHHS 3aKIHUMIIUCS, a00 BUHUKIIU
MiJICTaBH JJ1s Moro 3ynuHeHHs (4. 8 ¢T. 223 Ta 4. 5 cr. 280 KIIK Vkpainn) [1]. VY pazi
MOPYIIICHHS ~ BCTAaHOBJIGHOTO  TpAaBWIA,  OTPUMaHi  JIOKa3d  BHU3HAIOTHCS
HEJIOMYCTUMUMH.

CropoHa OOBHMHYBay€HHS 3M1MCHIOE 30MpaHHS JOKa3iB HUIAXOM IPOBEICHHS
cmiauux (po3IIyKOBUX) AiM Ta HEMNTACHUX CIITYUX (PO3UIYKOBUX) 1A, BUTPEOYyBaHHS
Ta OTPUMAaHHS BiJ OPraHiB JE€P>KaBHOI BJaJH, OPTaHIB MICIIEBOTO CaMOBPSyBaHHS,
MIJIPUEMCTB, YCTAaHOB Ta OpraHi3auliid, Cciayk00BUX Ta (i3uyHuUX ocid peyeid,
JIOKYMEHTIB, BIJIOMOCTEH, BHCHOBKIB €KCIIEPTiB, BHCHOBKIB pEBI3I Ta aKTiB
MepeBipoOK, a TakoX uepe3 3actocyBaHHd mepeadadueHux KIIK VYkpainu iHmmx
MpolecyaIbHuX JIi.

Ha BinmiHy Bii «OTpUMaHHs, «BUTpPeOyBaHHD (K CrOCi0 30upaHHs JOKa3iB)
X0ua 1 3/IIMCHIOETHCS 1HIIATUBHO (SIK CTOPOHOIO OOBUHYBAUYEHHS, TaK 1 3aXUCTY), ajie
BUKJIIOYAE JOOPOBIJIbHE BOJICBUSIBIICHHS YYaCHHUKIB KPUMIHAJIBHO-TIPOIIECYaTbHUX
MPaBOBITHOCUH TIPU TMepefadi MpeaMeTiB 1 JOKYMEHTIB HJisi 1X 3ally4eHHS [0
KPUMIHAJIBHOTO MPOBAKEHHS [5, c. 142].

Ponw cnimuoro mossirae B TpancdopMmailii (GaKTUUYHUX JaHUX y TPOIECyalibHi
nokasu. BiH € "apxiTekTopom" 0OBUHYBaJIbHOTO aKTY, AIKUH Ma€ BUTPUMATHU MEPEBIPKY
Ha 3MarajbHICTh Yy CY/Ii. Woro TUSJIBHICT - 1Ie¢ OaaHC MDK €(EKTHUBHICTIO
po3cCiiayBaHHs Ta 0€3yMOBHHUM JIOTPUMAHHSIM TIPAB JIFOAWHH.
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KOJEKC MPO®ECIMHOI ETUKHU TA TIOBEJIIHKHU ITPOKYPOPIB:
3ATAJIBHA XAPAKTEPUCTHUKA TA 3HAYUEHHS

Koaekc mpodeciitHoi eTuKH Ta MOBENIHKU MPOKypopiB (Hazam - «Koaekcy) €
OCHOBOMOJIOXHUM JOKYMEHTOM, ULIO0 BHM3Hauae MOpajbHI HOPMHU Ta IIpaBuia
MPOKYPOPCHKOT €TUKH, SIKUMHU TIOBHHHI KEPYBaTUCS MPOKYPOPH MPU BUKOHAHHI CBOIX
CIIy»K00BUX OOOB'SI3KIB Ta Mmo3a ciyx0010. KoJekc 3aTBepakKeHO BCEYKPAiHCHKOIO
KoH(pepeHiiero npokypopiB 27 kBiTHA 2017 poky (3 OAATBITUMEU 3MIHAMHM).

[IpaBoBy OCHOBY peryJitoBaHHS BITHOCMH Yy cdepl npodeciiiHOi eTUKH
ctaHoBJSITH: KoHcTuTymiss Ykpainu, 3akon Ykpainu «[Ipo mpokypatypy», 3akoH
VYkpainu «IIpo 3anobiranns kopymiiii», 3akon Ykpainu «IIpo 3acaau 3anobiranHs ta
MPOTUIIT AUCKpUMIHALIT B YKpaiHi», 3akoH Ykpainu «IIpo 3abe3nedeHHs piBHUX MpaB
Ta MOXJIMBOCTEH >KIHOK 1 YOJIOBIKIB», Haka3u | eHepasbHOro MpOKypopa, a TaKOX
MI>KHApOHO-TIPaBOBI JOKYMEHTH. [5]

Jlo MikHapogHOI HOPMATHMBHOI 0a3u Hanexarh: KOHBEHIS PO 3aXHCT MpaB
JIOMHA Ta OCHOBOMOJOXKHUX cB00O0A, KepiBui mpunmmmu OOH momo poii
npokypopiB  (1990), Cranmaptu mpodeciiiHoi BIANOBIAAILHOCTI MIDKHApOIHOT

acormiariii mpokypopis (1999), bynanemrceki npunnumnu (2005).
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Konekc He € BHUYEpIHUM IE€peIiKOM IMpaBWJI TOBEIIHKHA 1 HE PEryJoe BCi
MOXUIMBI cuTyanii. loro OCHOBHA MeTa - BCTAHOBJICHHS CTaHJAPTiB CTUKH Ta
I00POYECHOCTI MPOKYpopa, a BUOIP KOHKPETHOI MOBEAIHKH y KOXHOMY BHITAJIKy
3aJICKHUTh BiJ HOro nmpodeciifHOro A0CBiay, TAaKTy Ta MOPaIbHUX OPIEHTHUPIB. [4]

BignmosigHo mo m. 10 ct. 3 3akony Ykpainu «IIpo mpokyparypy» HeyXuibHE
JOTPUMAHHS BHMOT TPO(ECIHHOI €TUKM Ta TOBEMIHKA € OIHUM 13 OCHOBHHX
MPUHIIUITIB JAiSTILHOCTI MMPOKYpOpa.

3rigHo 31 crarrero 4 Kogekcy MpOKypoOpChKOi €THKH Ta CTaTTelo 3 3aKkoHy
VYkpainu «IIpo npokypatypy», npodeciitHa TisIbHICTh IPOKYpOpa IPYHTYEThCS Ha
MIPUHITMIIAX BEPXOBEHCTBA MTpaBa Ta 3aKOHHOCTI, MOBAry 0 MpaB 1 CBOOO/T JIFOAUHU Ta
IrpOMaJISTHUHA, HEIOMYIICHHS JIUCKPUMIHAIN, HE3aJeKHOCTI Ta CaMOCTIHHOCTI,
MOJITUYHOT ~ HEUTpPaIbHOCTI, MTPEe3yMMIli  HEBUHYBAaTOCTi,  CIPaBEJIMBOCTI,
HEYNEePEeKEHOCTI Ta 00’ €KTUBHOCTI, MPO(eCciifHOi YecTi M TiIHOCTI, (popMyBaHHs
JOBIpU 70 MPOKYypaTypH, MPO30POCTI CIY>KOOBOI AISIBHOCTI Ta KOH(IAEHIIMHOCTI,
yTPUMAaHHSI BiJl BAKOHAHHS HE3aKOHHUX HAKa31B 1 BKa31BOK, HEJIOMYIIIEHHS KOH(IIIKTY
IHTEpeCiB, KOMIETEHTHOCTI Ta MpodecioHani3My, T00pOYECHOCTI, 3pa3KOBOCTI
MOBEIIHKY W JTUCIUTUTIHOBAHOCTI, @ TAKOX MOBATU JI0 HE3aJIEKHOCTI CYIJIIB.

[IpuHuunu, BU3HaYeH1 y KOMeHTOBaHii cTtaTTi Kojekcy, BCTaHOBIIOIOTh BUCOKI
CTaHAApPTHU MOBEIIHKH MPOKYPOPIB Ta 0a30B1 MOJOKEHHS, SIKUMHU IPOKYPOPHU MOBUHHI
KepyBaTucsa. YKa3aHi TMPUHIUIMA BH3HAIOTHCS Ta MIATPUMYIOTBCS B YyCIX
JEMOKpPaTUYHHUX IMPABOBUX CHUCTEMAax; 3aKpiIUIEHI Ha 3aKOHOJIaBUOMY PiBHI, MPOTE
KOYKE€H 13 HUX MICTUTh TaAKOX MOPAJIbHO-ETUYHY CKJIa/IOBY, IO MOJISIrae y opMyBaHHI
BIITIOBITHMX TPABUII TPOKYPOPCHKOT €TUKHU Ta HiHHOCTEH npodecii.[4]

[Tonoxenns Koaekcy npogeciiiHoi €TUKU Ta TOBEAIHKA MPOKYPOPIB BKA3YIOTh,
[0 TPOKYpPOp TOBUHEH IMOCTIHHO N0aTH MPO CBOIO KOMIIETEHTHICTh, MpodeciiiHy
gecTh 1 TigHICTh. CBO€H JTOOPOYECHICTIO, MPUHIIMIOBICTIO, KOMIIETEHTHICTIO,
HEYIEePE/DKEHICTIO W CYMJIIHHUM BUKOHAHHSIM CIIyKOOBUX OOOB’SI3KIB CIPHUSITH
MIBUILIEHHIO aBTOPUTETY MPOKYpPATypH Ta 3MIITHEHHIO JIOBIPHM TPOMAJISIH 10 Hel. Y
pasi MOUIMPEHHS HEMPaBAUBUX BIJOMOCTEH, SKI MPUHMXYIOTh HOTO YE€CTh, THICTH 1

JJIOBY pemyTailito, 3a HEOOXITHOCTI BXXMBAE 3aXOJIB IIOJ0 CHPOCTYBAaHHS TaKoOi
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iH(opmMmarii, y ToMy 4ucil B CyZoBoMy TOpsiaKy. CopusiTd MoMy B IIbOMY HOBHHHI
KEPIBHUKH BiIMOBIAHKUX HPOKypatyp. [7]

Hactymni crarti Konekcy, a came po3zain 1, mpucBs4eHO pO3KPUTTIO 3MICTY
KOYKHOTO 13 3a3HaY€HUX MPUHITUIIB PO eCiHOT €TUKH Ta MOBEAIHKH ITPOKYPOPIB, 110
J0JIa€ YITKOCT1 B pO3yMiHHI MPaBUII MPO(eCciiiHOT ETUKH.

Poznin II Kogekcy mpodeciitHoi eTuku mpokypopa Gopmye cuctemy 0a30BHUX
E€TUYHUX CTaHAPTIB, K1 BU3HAYAIOTH OACHHY MPpodeciiiHy MOBEIIHKY MPOKypopa Ta
3a6e31euyIoTh Hale)KHe BHKOHAHHS iforo (yHKmiif. Moro 3micT crnpsMoBaHmii Ha
YTBEPJUKEHHS 3aKOHHOCTI, JOOPOYECHOCTI, HEYNMEPEIHKEHOCTI Ta BHCOKOTO PIBHSA
npodeciitHoi BiAMOBIAAIBHOCTI SIK OCHOBHU JISTTLHOCTI POKYpaTypH.

KirouoBe 3HaueHHsS Mae BHMOra /ISITU BUKIIOYHO Ha IIJICTaBl 3aKOHY,
3a0e3neuyoun CIpaBeUIMBICT 1 00 €KTUBHICTh Y BCIX PINICHHSX Ta B3a€MHUHAX.
[Ipoxkypop 3000B’si3aHUN YHHMKAaTH OYJIb-SIKOTO BIUIMBY OCOOMCTHX I1HTEPECIB,
30BHIIIHBOIO TUCKY UM YIIEPEIKEHbB, a TAKOXK 3a0€3MeUyBaTH PIBHE CTABJIEHHS J0 BCIX
YYaCHHUKIB TIpoliecy. BakiuBUM € TakoXK OOOB’SI30K JOTPUMAaHHS IMOJITUYHOI
HEUTPaIbHOCTI, MI0 BHUKIIOYAE BUKOPHUCTAHHS CIY>KOOBHX TOBHOBAXEHb Y
MOJIITUYHUX IUISIX 200 IEMOHCTPAIIIIO MOJITUYHUX CUMIIATIH.

OxpeMo MiAKPECIIOEThCS 3HAYEHHS Po(deciitHOT YecTl Ta TIHOCTI MPOKypopa,
OCKUIBKH MOT0 TOBE/IIHKA 0€3MOCEPEHBO BILUIMBAE HA PIBEHB JIOBIPU CYCHIILCTBA J0
OpraHiB TpOKypaTypu. Y TIbOMY KOHTEKCTI BaXJIMBHUMH € JOOPOUYECHICTb,
JTUCLUTUTIHOBAHICTh, 3pa3KOBICTh MOBEAIHKH SIK 111 4ac CIy>KOHU, Tak 1 1o3a Hero.

Po3nin Takox peryioe MUTaHHs MPO30POCTI MISITBHOCTI POKYpOpa, MOETHAHE 3
000B’s13k0M 30epekeHHsT KOH(I1IEHIIMHOI 1H(popMallii, 10 TapaHTye OalaHC MIXK
BIIKDUTICTIO Ta 3aXMCTOM CIYyXOOBUX JaHuUX. Bu3HaueHO mpaBuia OO
HEJIOMYIIEHHSI KOH(IIKTY 1HTEpeciB, 000B’SA30K YHUKATH KOPYIMIIMHUX PU3HKIB, a
TaKOK HEOOX1THICTh HEraifHOTO pearyBaHHs y pa3i iX BUHUKHEHHS.

OxkpeMy yBary mOpUAUIEHO MNpoQeciiiHii KOMIETEHTHOCTI MPOKypopa, sKa
nepeadoavyae MOCTIHHUM PO3BUTOK 3HAHb, ITIIBUINEHHS KBamidikallli Ta BiIIOBITaJIbHE
BUKOHAHHSI 000B’s13K1B. Tako 3aKpiljieHO BUMOTY MOBaru A0 HE3aJICKHOCTI CY/IIIB,

110 € BaXJIMBOKO FapaHTIEI0 MPUHIIKAITY OILTY Biaau. [4]
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Poznin Il Kopexcy BCTaHOBIHOE BHUMOTHM JO0 TIOBEIIHKH MPOKypopa I103a
cnyx0o0r0. IIpokypop Mae yHUKaTH OCOOMCTUX 3B'SI3KIB Ta (piHAHCOBHX
B3a€MOBITHOCHH, IO MOXYTh BIUIMHYTH Ha HEYINEPEIKEHICTh BUKOHAHHS HUM
CIIyKOOBHX 00OB'SI3KIB 00 TUCKPETUTYBATH HOTO SIK IPEICTaBHUKA MMPOKYPATYPH.

[Ipokypop HEe MOXKe HaJleXKaTH 10 MOJITUYHOI MapTii, OpaTH y4yacThb y HOTITHIHUAX
aKIisx, MiTUHTaX abo crpaiikax. IlepeOyBanHs Ha Mocaji MPOKypopa HECYMICHE 3
oOliiMaHHsAM MOCaau B OYyJb-SIKOMY JI€pKaBHOMY OpraHi Ta 3 MpPeICTaBHUIIBKUM
MaHJIaTOM Ha BUOOPHHX MMOCAJIAX.

[Ipokypop mii 4yac BHKOHAHHS CIIyXOOBHX OOOB'S3KIB Ma€ TOTPUMYBATHUCS
JIJIOBOTO CTHIIIO OJIATY, 1110 BUPI3HAETHCS OQIIIHHICTIO, CTPUMAHICTIO Ta aKypaTHICTIO,
110 BiAMOBiAA€ MyOIIYHOMY XapaKTepy WOTo JisTbHOCTI. [5]

Poznin IV Kopnekcy perynioe B3a€EMOBIIHOCHHM IIPOKypopa 3 OpraHaMu
JepKaBHOI BJIaH, MPABOOXOPOHHHMH OpTraHAMH, CyJaMH, IHIIMMHU y4YaCHUKaMU
cyaounHCcTBa, 3MI, rpomMaasiHamMu Ta KOJIETamu.

B3aemoBigHocuHN 3 opraHamm cyaoBoi Biamu (cT. 26 Komekcy). 3 Meroro
3a0e3MeyYeHHs CIPaBeIJIUBOTO MPABOCYAAS TPOKYpPOp y BITHOCHHAX 13 CYIISIMH
MOBUHEH JOTPUMYBATHUCS B3a€EMOIOBArH, YCBIJIOMJIIOIOUM BaXKIIUBICTh CHIJIBHUX
3aBJIaHb YTBEP/HKCHHS BEPXOBEHCTBA IIPaBa.

B3aeMoBigHOCHHM Y KOJIEKTUBaX Mpokypatyp (cT. 29 Kogekcy). BiqHocuan mMix
MPOKYpOpaMH MarOTh IPYHTYBATHCS Ha 3acajiax B3a€MOIIOBArd Ta B3a€MOJIOTIOMOTH.
HenonyctuMuMu € NpUHMKEHHS YECTI Ta T1HOCTI, 3aCTOCYBaHHS OyIb-sIKUX (HOpM
HACUJILCTBA, JUCKPUMIHALIIT Ta CEKCYaJIbHOTO JOMAaraHHs.

B3aemoBignocunu 3 rpomaasHamu (ct. 31 Kogekcy). [Ipokypop 3000B's13anmit
pO3TISAATH 3BEPHEHHS TPOMAJISTH BIATOBITHO 10 BUMOT 3aKOoHY. Hempumyctumumu €
MIPOSIBU 3BEPXHOCTI Ta 3HEBAXJIMBOTO CTABJICHHS 10 TPOMAJISIH.

Poznin V Koxaekcy Bu3Hauae HacaiAKu MOPYIIEHHS Horo BUMOT. BiamoBigHo 10
cT. 33 Konekcy ta 3akony Ykpainu «IIpo mpoxyparypy», mpokypopu 3000B's13aH1
HEYXWIbHO Ja0oTpuMyBaTHCs BUMOr Kojaekcy, a iX mHOpylIeHHS TATHE 3a CO0O0I0

B/IMOBIJAIbHICTh, BCTAHOBJIEHY 3aKOHOM.
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VY pa3i cucremaruyHoro (zBa 1 OuIbllle pa3iB MPOTITOM OJHOTO POKY) abo
OJIHOPAa30BOT0 rpy0O0ro MOPYIICHHS MPaBUJI MPOKYPOPCHKOI €TUKUA MPOKYPOPa MOKE
OyTH TPUTATHYTO JO JAMCIMIUIIHAPHOI BIAMOBiMambHOCTI (cT. 43 3akoHy YKpainu
«IIpo npokyparypy»). OuiHKa TOTpUMaHHS HOPM MPOQECiiHOT €TUKHU 3A1HCHIOEThCA
mi Yyac JUCUMIUTIHAPHOTO  MPOBAKEHHS Ta  MPOBEACHHS  CIY:KOOBOTO
po3ciiayBaHHs.[2]

Takum uynHoM, Kopexkc NpOKypOpChbKOi €THKM € HE JIMIIE PEerysiTopoM
BHYTPIITHROKOPIOPATUBHUX BIAHOCHH, @ W BaXKJIUBUM I1HCTPYMEHTOM 3MIIIHEHHS
JIOBIPH CYCIIIBCTBA IO OPTaHiB MPOKypaTypu YKpaiHu.
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3100yBayKa BUIIOT OCBITU
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa
Ta MPaBOOXOPOHHOI JiSITLHOCTI
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BHYMPIUWHIX CNpae)

Haykosuii kepiBauk: baxmar 1. B.,
CTapUINil BUKJIaga4 Kaeapu
KPUMIHAJIbHO-TIPABOBUX JUCIHUTLIIH
HaBYaJIbHO-HAYKOBOT'O IHCTUTYTY IpaBa
Ta MPaBOOXOPOHHOI JIsIIBHOCTI
(VIvsiscbruil Oeporcasnuil yHieepcumem

BHYMPIUWHIX CNpas)

SMATAJIBHICTD TA PIBHICTbH CTOPIH SAIK ®YHIAMEHTAJIbHI
CKJIAJIOBI ITPABA HA CIIPABEJIJINBUM CY/: AHAJII3 CTAHJIAPTIB
€CILI

[IpaBo Ha cnpaBemIMBUI CyA € OOHUM 13 (PYHIAMEHTAJIBHUX IpaB JIOAUHH,
rapaHToBaHux crarrero 6 KoHBeHLII Mpo 3aXHUCT MpaB JIOAUHU 1 OCHOBOMIOJOXKHHUX
cBoboa (mami — KonBeHmis). OIHMMH 3 KIIOYOBHX €JIEMEHTIB I[LOTO IIpaBa
BHUCTYIAIOTh MPUHIIUIIN 3MarajlbHOCTI Ta piBHOCTI cTOpiH. CaMme BOHU 3a0€3MeUyI0Th
peabHy MOMJIMBICTH OCOOUM 3aXUIIATH CBOI MpaBa y CyJl, OpaTu ydacTh y pO3IJIsiii
CIpaBH, MOJABATH JOKa3u, BUCIIOBJIIOBATH 3alle€peueHHs Ta OyTH MOYYTOIO CYIOM.
€Bporneiicekuii ¢y 3 npas JoauHu (nan - €CILI) y cBoiil mpakTuill HEOAHOPAa30BO
HaroJIOIIyBaB, IO CIPaBEUIUBUI CYJOBUI PO3IIIST HEMOXKIMBHM 0€3 JOTPUMaHHS
uX npuHImMmiB [1].

Jocnipkyroun npupoay 3maraibHocTi, O. CTpartiil clyIHO HAaroJIouIye Ha TOMy,
[0 KO’KHA CTOPOHA Ma€ piBHE MPaBO Ha 3aXUCT CBOIX 1HTEpeciB y cymi [2, c. 220].
Opnak, y CBITJII Cy4acHUX CTAHJIAPTIB CIPABEJIMBOTO CyAy, L€ IPaBO CIiJ pO3yMITH

He K GopMalibHY 1ICHTHYHICTh MPaB, a K CTBOPEHHS "cripaBeymBoro 6anancy". Le
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nepeadayvae, mo-nepiie, iHGopMaIiitHy MapuTETHICTH (IOCTYH 10 MaTepialiB CIIPaBH),
MO-JIpyTre, MOKJIMBICTh KOMEHTYBATU OY/1b-K1 JI0Ka31 OIMIOHEHTA, 1 MO-TPETE, AKTUBHY
pOJIb CyIy y 3a0e3MeUeHHI PIBHUX YMOB IS BPa3JIWBUX YYaCHHUKIB IPOIIECY, IO €
0COOJIMBO aKTyaJIbHUM JJIs 3a0€31eueHHs ITpaB 0ci0 3 IHBAJIIIHICTIO Y KPUMIHATBHOMY
MIPOBAJHKCHHI.

[TpuHIMI 3MaraibHOCTI O3HAYAE, IO KO’KHA CTOPOHA TOBUHHA MaTH MOKIIUBICTh
O3HAHOMUTHUCS 3 yCIMa JI0Ka3aMH, apryMEHTaMU Ta MOSICHEHHSMH, SKI MOJAIOTHCS
1HIIIOI0 CTOPOHOIO, @ TAKOX HAJAaTH BJACHI OBOJAM Ta 3amepedeHHs. Cya He MoOxke
IpUHAMaTH PIIlIEHHS Ha I1JICTaB1 J0Ka31B 4M 0OCTaBHH, MO0 SKUX CTOPOHA HE Malia
MOJIMBOCTI BHCIOBUTHCA. BojHOuac NpUHIMI PIBHOCTI CTOpIH Tiependayae
CTBOPEHHS [UIsI KOXXHOTO Yy4YaCHHKa TMPOIECYy OJHAKOBUX TMPOIECyaTbHUX
MOKJIMBOCTEH, 1100 O0JIHA CTOPOHA HE mnepedyBana y CyTTEBO MEHII CIIPUSTINBOMY
cranoBuii [3]. Ocobwu, sIKi BUMHWIN KpUMIHAJIBHE MPABOMOPYIICHHS, € PiBHUMH
nepe 3aKOHOM 1 MIJJISITal0Th BIAMOBIAAIBHOCTI, 30KpEMa 1 KpUMIHAIIbHIN, HE3AJIEAKHO
B1Jl PI3HUX O3HAK, AKl1 BIAPI3HAIOTH OAHY JIOAUHY BiJ iHIIOI. ToMy Hi paca, Hi KOJIp
IIKIPH, HI OyJb-SK1 1HII1 O3HAKW HE MOBUHHI BIUIMBATH Ha Te€, IK OyJ€ pO3IIsIaTUCA
CIpaBa 1 4 3MO3Ke€ 14 JII0JIMHA MaTH JOCTYI 10 TipaBocy s [4, ¢.39].

VY cnopasi «Sky6a npotu Ykpainm» (2019) €CIIJI BcTaHOBHB, 110 0OMEKEHHS
JOCTYMY 3aXUCTy J0 NMEPBUHHUX HOCIIB BIJI€O- Ta ayJ103aMUCIB HEMVIACHUX CIIIAUYHUX
(pO3IIYKOBUX) i 13 TOCHJIAHHSIM Ha <JIOCTATHICTH» IHUCHMOBHX TMPOTOKOJIB €
CUCTEMHUM MopyweHHsM nyHKTy 1 ctarri 6 Konsenuii. [Ipotokon ciiguoi aii € 3a
CBOEIO MPUPOJIOIO € TTOXITHUM (BTOPUHHUM) JTOKA30M, SIKUH B11OOpakae Cy0'eKTUBHE
COpUUHATTS mofii chaiguum. Jlume nepBuHHUN 1UGpoBUIl ab0 aHAJIOTrOBUN HOCIH
J03BOJISIE CTOPOHI 3aXMCTYy MPOBECTU BIACHY BEpUPIKALIIO: NEPEBIPUTH LIIICHICTb
3aMmcy, BIICYTHICTh MOHTAXY, & TAKOX OI[IHUTH HEBEPOAIbHY MOBEIHKY YYaCHHKIB,
110 € KPUTUIHO BAXKJIIMBUM JIJIS1 BUSIBJICHHS O3HAK MTPOBOKAITii 37109nHy. BukopucTaHHs
nporokodiB HC(P)Jl sk ocHOBM OOBHMHYBajJbHOTO BHUPOKY O€3 HaJlaHHS 3aXUCTy
JIOCTYITy JI0 OPHUTIHAJIBLHUX 3aMUCIB POOUTH BECh CYJIOBUN pO3TJsy (PyHIaMEHTaIbHO
HecnpaBeymmBuM. CyJl He Mae MpaBa CTaBaTH Ha OIK CTOPOHM OOBHUHYBAauCHHS,

npuiiMaroun ii apryMeHTH PO «TAEMHICTB» a00 «TEXHIYHY HEMOXKJIUBICTBH» 0e€3
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HaJIeKHOT TIepeBIpKU. be3 M0cTyIy 0 MOBHOTO Bijieo3anucy (BiJ MOYATKy A0 KIHIIS
omeparlii) 3aXUCT MO30aBIEHUM MOJKJIMBOCTI JIOBECTH, IO IHIIIaTHBA 3JIOYHHY
BUXOJIMJIA BiJI MPaBOOXOPOHHUX OPTaHiB, a HE BiJI MiACYAHOTO [5].

Pimenns y crnpasi «Slky6a npotu YkpaiHu» (HakTHUHO 3a00pOHSIE «IIPABOCY IS
3a mpoToKoidamMu». BOHO BuMarae Bim Jep)kaBu 3a0€3MEUYEeHHS peajbHOi, a He
JeKIapaTUBHOI 3MarajJibHOCTI, JI€ 3aXHCT Ma€ MpaBo OAYUTH T€ came, IO 0avuTh
POKYpPOp, 1 UyTH TE came, 1110 Yy€ CY/I.

VY cmpaBi «Xapuerko npotu Ykpaiam» (2019) €CILI maragas, mo 3araibHa
KOHIIETIIIS CIPaBEAJIUBOrO CYyAOBOIO PO3MIISIAY, SIKa OXOIUIIOE (PYHIaMEHTAIbHUN
INPUHLIMIT 3MarajbHOCTI TpOLECy, BUMAarae, mod ocoly, HOJ0 SIKOi HOPYILIEHO
npoBajKeHHs, Oyio moindopmoBaHo mpo e daxt. KoxHiil cTopoHi mae OyTH
3a0e3nedyeHa MOKJIMBICTh O3HAMOMUTHCH 13 3ayBOXKEHHIMU a00 TOKa3aMH, HAJIAHUMHU
1HIIIOI0 CTOPOHOIO, SIK-OT 3 ameAiHHOI0 CKaproko 1HIIOT CTOPOHH, Ta HA/aTH BIIACH]
3ayBaKEHHS 1oA0 I1poro. Ilig 3arpo3or0 CTOITh YINEBHEHICTh CTOPIH Y
(GyHKIIIOHYBaHHI MPaBOCYJI1, OCKUIBKM CTOPOHHM TMOBHHHI MaTH 3MOTY BHUCJIIOBUTU
CBOIO MO3UIIII0 II0JI0 KOYKHOTO JJOKYMEHTa B MaTepiajax crupasu [5].

[TpuHIIUT 3MaraabHOCTI TICHO OB’ I3aHUM 13 IPUHIIUIIOM PIBHOCTI; OKpEM1 BUEHI
HaBITh YBa)XaJIM 3MaraJibHICTh CKJIQJJOBOIO0 YaCTUHOIO pealti3allii MPUHIUITY PIBHOCTI.
PiBHONpaBHICTh CTOPIH - OJWH 13 HEOOXIAHUX €JIEMEHTIB NMPHUHIMUIY 3MarajbHOCTI,
«0e3 AKOTO 3MarajibHICTh SIK MPHUHIIMI HE iCHY€». PIBHOMPaBHICTh CTOPIH € CYTTIO
3MarajibHOCTI, 00 TUIBKM Yepe3 pPiBHI MOXIMBOCTI CTOPIH MOKJIMBA peani3auis
npuHIuny 3maraiabHocTi. €CIII posrasgae peanizallito TPUHIMIY 3MarajibHOCTI
Kpi3b MpU3My 3a0€3MeUeHHs PIBHOCTI IIPaB YYaCHUKIB CYJOBOTO PO3IIIALY, TOOTO 3a
11€1 O3UIliT OOBUHYBAYEHHS 1 3aXUCT J1I0Th HA OJTHOMY PIiBHI, MiJ KOHTPOJEM II10JI0
MMacUBHOTO cyay [6, c. 29].

VY cnopaBi «CanoB npotu Ykpainm» (3asgBa Ne 65518/01, n. 87) Cyn 3poOus
BHCHOBOK, 1110 MPUHIIUI PIBHOCTI CTOPiH Y MPOIIEC] € JIUIIIE OJHUM 3 €JIEMEHTIB O1JIbIIT
IITUPOKOTO TOHATTS CIPABEIJIUBOTO CYJOBOTO PO3IIISINY, SKE TaKOX TNependadae
dbyHAaMEHTaNIbHUN MPUHIIMI 3MarajlbHOCTI Tpolecy. Y cnpasi «JlazapeHko Ta iHIIl

npotu Ykpainm» (Ne 70329/12, n. 37) Cyn Haraaye, 0o IpUHIIUIN 3MarajibHOCTI Ta
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PIBHOCTi CTOPIH, TICHO MOB’s3aH1 MK COOOI0, € OCHOBOTIOJIOKHUMH KOMITOHEHTAMHU
KOHIICTIIIT «CIPaBeIMBOTO CYJ0BOTO PO3TIISAIYy» B po3yMiHHi 1. 1 cT. 6 KonBeHnitii [6,
c. 31].

3MaranbpHICTh Ta PIBHICTH CTOPIH - 1€ HE MPOCTO (popMasibHa 1I€HTUYHICTh MPaB
MpoKypopa Ta anBokarta. lle 00oB’s30k cymy 3a0€3MeYnTH TaKWi «CIPaBEITUBUN
OanmaHCy, 3a SKOTO CTOPOHA 3aXMCTy Ma€ peajbHy, a HE TEOPETUUYHY MOXKIUBICTH
CIIPOCTYBATH JIOBOJIU OOBHMHYBaueHHS. PiBHICTh CTOpIH € ()yHIaMEHTOM, Ha SIKOMY
OyIy€eThCsl 3MarajabHUI MPOIIEC.

CrpaBxHs 3MarajbHICTh HEMOXKJIMBA, SIKIIO OJHA CTOpOHAa (OOBHMHYBAYEHHS)
MOHOTMOI3ye noctyn a0 aokasiB. [Ipaktuka €CILI (30kpema cnpaBa «Skyba mpotu
VYkpainn») 4iTKO BKa3ye: 3MarajibHICTh BUMArae HaJaHHs 3aXUCTy NEPBUHHUX J0Ka31B
(opuriHaiB 3aMKCIB), a HE IXHBOT IHTEPIIPETAIIi] CIITYUM y IPOTOKOJIaX. TUIbKU uepes
NpsAMUI JOCTYI 10 MaTepiaiiB peai3y€eTbes MpaBo OyTH MOYYyTUM.

[IpyHUUIT PIBHOCTI CTOPIH TApaHTYyE, IIO YKOAEH «TAEMHUI» JTOKYMEHT abo
apryMeHT He MOe OyTH MOKJIaJICHU B OCHOBY BUPOKY, SIKIIIO OTOHEHT HE MaB 3MOTH
3 HUM O3HAaMOMHUTHCA Ta IPOKOMEHTYBATH HOro. bynb-ska mepeBara Aep:KaBU y
JOCTYII1 10 1H(pOpMAIlii Mae KOMIIEHCYBATUCS AKTUBHOIO POJUTIO CyAy. PIBHICTB CTOpiH
O3Hauae, 10 CyJl HE MOXe OyTH MacUBHUM croctepiradeM. BiH 3000B’s3aHuii
BTPYTHUTHCS, 1100 YCYHYTH CYTT€BHMH JucOanaHC, OCOOJMBO KOJMU HIEThCSA MPO
OOMEXEHHS TIpaB 3aXHUCTy 4Yepe3 IOCUJIaHHS Ha «TAEMHICTH» ab0 «TEXHIYHY
HEMOKJTUBICTBY.

3MaranabHICTh - 1€ TIPOIIEC AKTUBHOT'O 3aXUCTY CBOIX IHTEPECIB, a PIBHICTH CTOPIH
- 1€ TapaHTisl TOro, IO 11ei 3axucT Oye epekTuBHUM. [lopyIIeHHS 0THOTO IPUHIIUITY
HEMHHY4Y€ MPU3BOAUTH JO HIBEIIOBAHHS IHIIOrO, 110 POOUTH CYJOBUU PO3IIISA
(byHIaMEHTAIBHO HECTPABEJIUBUM.
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3100yBayKa BUIIO1 OCBITH
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HaBYaJIbHO-HAYKOBOT'O IHCTUTYTY IpaBa
Ta MPaBOOXOPOHHOI JIsIIBHOCTI
(VIvsiscbruil Oeporcasnuil yHieepcumem

BHYMPIUWHIX CNpas)

MMPOBJEMU POSMEXYBAHHS ITTACHUX TA HEITIACHUX CJIIJUYUX
(PO3IIYKOBMUX) J11: IPABOBI TA IPAKTUYHI ACHEKTH

[IpobGnema po3mexyBaHHS TJIACHUX Ta HETJIACHUX CIITYMX (PO3IIYKOBHX) Mdiif
3QJIMIIAETBCS  OJHIEI0 3 HaWOLIbII CKJIAQAHUX Y CYYaCHOMY KPUMIHAJIbHOMY
npoliecyaabHOMY IpaBi YKpaiHu, OCKUIbKM BOHA 3ayinae (pyHIaMEHTAIbHUNA OallaHc
MDK e(EeKTHUBHICTIO PO3CTIiAyBaHHS 3J0YMHIB Ta 3aXUCTOM KOHCTUTYIIHHUX IpaB
JIOJIUHU.

['onoBHUM  KpUTEpiEM PO3MEXKYBAHHS TPAAMUIIIAHO BBAXKAETHCS  CIOCIO
CIOPUUHATTS J1i yYaCHUKaMH TPOIeCy: AKIIO TacHi Jii nepeadadaroTh 0013HAHICTD
ocobu npo ¢akt BTpyuanHs, To HC(P)Jl nmpoBoasiThcs B yMOBaxX KOH(1IEHIIHHOCTI,
[0 PETJIAMEHTYEThCA CTaTTIMH 246 - 275 KpuMiHaIbHOTO MPOIECyaIbHOTO KOJEKCY
VYkpainu (nani - KITK Ykpaian) [1]. O3naka vernacuocti Biapizase HC(P)/ B iHmmx
cmiauux (po3NIyKOBUX) AiH, K1, sIK IPaBUJIO, TPOBOASTHCS TJIACHO Ta MepeadavyaroTh
MOKJIUBICTB BIIKPUTOT ydacTi cTopiH. Tak, y 6araTboX BUMaaKax a4l (PO3IITYKOBi)
Tii 31ACHIOIOTHCS 3@ Y4acTIO CJIIIYOT0, MPOKYpOpa, 3aXMCHUKA, IM1103PIOBAHOTO YU

iHImMX 3amydeHux oci6. Ha Bigminy Big Takux mnporecyanbHux mi, HC(P)J]
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POBOJSATHCA MPUXOBAHO, 1110 3yMOBJIEHO IXHBOIO CHENU(DIUHOIO METOIO - OTPUMAHHS
O0Ka30BO1 1HGopmarllii, sika He Moxke OyTh 3100yTa BIIKPUTUMU METOJaMHU
po3ciigyBanss [2, ¢.701]. IIpoTe Ha mpakTUIll MeKa M’k HUMH CTa€ JIeJali TOHIIOTO,
0co0JIMBO B yMOBax U(ppoBoi TpaHchopmMallii mpaBoCyIIs.

CynoBa mpakTHKa HArojomye Ha TOMY, IO KIIOYOBOKO MPOOIEMOIO
PO3MEXYBaHHS € TMPOIECYadbHUN PEKUM CaHKIIOHyBaHHs. BiamoBimHo mo ct. 246
KIIK Vkpainu, HC(P)/ npoBoasThCS BUKIIIOYHO Y MPOBAHKEHHSX MO0 TSHKKHUX 200
0COOJIMBO TSHKKUX 3JI0UMHIB, TOAL SIK TJIACHI CIiyl (pO3IIyKoBi) i HE MalOTh TAKOTO
xopcTkoro oomexenHst [1]. Lle cTBoproe cutyailito, KOJu MPaBOOXOPOHHI OPraHH
1HOZIl HaAMararThCsA MIJAMIHUTHA HETJacHI J1i TJIaCHUMHM, 100 YHMKHYTH CKJIQJIHOI
MPOIIETypH OTPUMAHHS JO03BOJY CIIAYOTO CYAJMI amelsAifHOTO CYIy, IO TPSMO
MOpPYIIy€E CTAaHAAPTU SKOCTI 3aKOHY Ta TependadyBaHOCTI BTPYYAHHS JIEPKaBU Y
MIPUBATHE KUTTSL.

BaxxnmBUM acieKTOM pO3MEXKYBaHHS € MUTAHHS Y4acTl CTOPIH Y MPOBEACHHI il
Ta JOTPMMaHHS BEpXOBEHCTBA IpaBa. [ acH1 ciiadi (po3IIyKoBi) Jiii, 30KkpeMa OOIIyK
abo orsa, nependayaroTh NpaBO OCOOM HA MPHUCYTHICTh aJBOKAaTa Ta HETaiiHe
oTpuMaHHs Korii npotokoiy. Haromicts pexxum HC(P)/] Bukitouae Taky MOKIIUBICTb
10 MOMEHTY PO3CEKpPEUYCHHs MaTepiaiiB, M0 MOPOJKYE MPOOJEMU JIS 3aXHUCTY.
AkTyanbpHOIO € mpobsiiema noctynmy no matepianie HC(P), srimno ct. 255 KIIK
VYkpainu, sika 103BOJISIE TPOKYPOPY 3HUIILYBATH BiIoMOCTi, oTpuMani i yac HC(P)/,
SKIIO BiH HE BBakae ix HeoOxigHumu [1]. Lle CcTBOprOoe pH3HK 3HHUIICHHS
BHIIPABIyBaJbHUX JIOKA3IB IIIE 0 TOTO, SIK 3aXUCT JI3HAETHCS MPO (aKT MPOBEICHHS
HernacHoi nii. [Ipo6iemMu po3MexkyBaHHs TYT MEPEXOASTh Y TUIONIMHY 3MarajibHOCTI:
SIKIIO TJIACHA JIis € BIIKPUTOO JJIsI KpUTUKH B MOMEHT ii BUMHEHHSI, TO MPABOMIPHICTh
HC(P)/] crae 06’ekToM aHamizy JuIlIe HAa CTaii BIAKPUTTS MaTepiaiiB, 110 CyTTEBO
OOMEXy€e MOMJIMBOCTI 3aXHCTy BYACHO 3asiBUTHU MPO HEIOMYCTHMICTh JIOKa3iB.
EdexTuBHe po3ciigyBaHHs 3HAYHOIO MIPOIO 3aJI€XKHUTh BiJl Y3TOIHKEHOT B3aEMOIIT MIXK

CJILTYUM 1 IPOKYPOPOM, 1€ OCTaHHIM 3A1MCHIOE HATJISA 3a JICTITUMHICTIO TaKuX JiH [3,

c. 304].
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VY npaxtuni €CILI nHeonnopa3zoBo Oyiia 3BepHyTa yBara Ha OOMeKeHHs ITpaBa Ha
JOCTYII IO MaTepialiiB MpoBaKeHHs. 30kpeMa y pimeHHsx «bepapy npotu PymyHii»
ta «M mnpotn Hinepnanaisy Cya Harojiocus, IO BaXKIUBUMHU TapaHTISIMU
CIIPaBEJIUBOTO CYAOBOI0 PO3IIIALY € HEOOMEXKEHHM TOCTYII 0 MaTepiaiiB CIpaBH Ta
HEOOMEKEeHE BUKOPUCTAHHS Oy/Ib-SKHUX JI0Ka31B, BKJIFOUAIOUYN MOKIIUBICTh OTPUMAaHHS
KOMiM BIAMOBIIHUX MOKyMeHTIB. [lomiOHe oOMeXeHHsS MPU3BOAMUTH 10 MOPYIICHHS
IIPUHIIUAITY PIBHOCTI CTOPIH, 110, SIK HACIIOK, TATHE 32 COOO0I0 MOPYIICHHS MTPUHIIUITY
npornopiuiiHocTi. B Toit e wac y cBoiii mpaktuii €CIUI Haromomrye, o mpaBo Ha
PO3KPUTTS I0Ka31B HE € aOCOMIOTHUM ITpaBoM. 30Kpema y pileHHi y cipasi «HatyHen
npotu Dinnauniiy €CIUI Bkasye, mo y OylIb-IKOMY KPUMIHAIHLHOMY MPOBAIKEHHI
MOXKYTbh ICHYBaTH KOHKYPYIOUl IHTEPECH, TaKl K HalllOHaJIbHa Oe3reka, abo morpeda
3aXMCTY CBIJIKIB, SIKI MIJJAIOTBCA PU3HMKY perpeciii, abo 30epekeHHs] CEKPETHUX
METO/IIB PO3CIiyBaHHS 3JIOYMHY, Kl TTOBUHHI OyTH OLIHEH1 (3Ba)K€H1) II0JI0 MpaB
00BUHYBaueHOTO [4].

Oxkpemy yBary cCiiJi OPUAUITMTH TEXHIYHIN CKIIQJIOBIM, /e PO3MEKYyBaHHS CTa€e
Maibke HEMOXJIMBUM 0e3 JCeTalbHOI eKcrepTu3n. Hampukiam, BHKOPHUCTaHHS
B1JICO3aIKCy I1iJ1 Yyac riaacHoro oy micig mofii 3a ¢r. 107 KITK Ykpainu Ta Bijneo
KoHTpoJib ocobu B mexax HC(P)I 3a cr. 269 KIIK VYkpainu TEXHIYHO MOXKYTb
BUTJISAJIATH 1IEHTUYHO, aJie MalOTh MPUHITUIIOBO pi3H1 mifcTaBH [ 1]. SAxuo caiquuit mig
Jac OrJIsiy MPOBOJUTH IPUXOBAHE CIIOCTEPEKEHHS 32 0C000r0 0€3 yXBaJld CJIi90T0
CyIi, pe3yNbTaTH TakKol il MalTh BU3HABATUCSA HEIONMYyCTHMHMH. HeHanexHe
pPO3MEKyBaHHS Cy0’€KTaMH IHII[IFOBAaHHS Ta BHKOHAHHS ITUX JiH NPU3BOAUTH [0
«TPONECYyAIbHUX T1OpUAIB», SKI MIJPUBAIOTH JIETITUMHICTH YCHOTO IMPOBAKECHHS.
[lepeBipka CyMICHOCTI HETJIACHOTO BTPYYaHHS 3 KOHCTHUTYLIMHUMH TapaHTISIMU Mae
3IMCHIOBATUCS Yepe3 MEePEBIPKY HAJIEKHOCTI, HEOOXITHOCTI Ta MPOMOPLIHHOCTI. Y
IVIACHUX JIAX 11 KpUTEpli MepeBIpAIOThCSA Yepe3 MPUCYTHICTh YYACHUKIB, TOML SIK Y
HETJIaCHUX - YBECh TATap BIJAMOBIAAIBHOCTI JIATa€ HA CHIIYOTO CYAJII0, SKUI
caHKIlioHye mairo [3].

[TpobGnema po3MexyBaHHS TaKOX 3arOCTPIOETHCS Y BHUMIAAKaX TMEPEXPECHOTO

BUKOPUCTaHHS pe3ynbTariB. Hepinko iHdopmariis, oTpuMaHa HETJIACHUM ILUIIXOM,
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CTa€ MiICTaBOIO JJIs MPOBEACHHS TJIACHOTO OOIIYKY. SIKIIO PO3MEXYBaHHS POLETYP
OyJl0 MOPYILIEHO Ha IMOYaTKOBOMY e€Talll, 1I¢ aBTOMAaTU4YHO CTaBUTh MiJ CYMHIB
JETITUMHICTh TOAAIBININX TJAacHUX 3axomiB. BepxoBauii Cya HEOIHOPa30BO
HaroJoIryBaB Ha Tomy, 110 aoka3u 3 HC(P)/] He MoxyTh OyTH MOKIJIaJIeHI B OCHOBY
OOBHMHYBAYEHHS, SKIIO CTOPOHA 3aXMCTy HE OTpHUMalia JOCTYIYy 10 YXBaJ CJIiTIUX
CYIIIB, SIKI CTaJIM MiJICTaBOIO I MuX Aid. Lle migkpecroe, mo po3MeKyBaHHS Mae
OyTu He nuiie QYHKI[IOHAIBHUM, a ¥ JOKYMEHTAIbHUM: KOXKEH KPOK BiJl HEIJIaCHO1
CTaAil 10 TJIacHOI Jieraiizaiii Mae OyTH Bepu(piKOBAHHI MTPOKYPOPOM, SIKAN Bifirpae
KJIIOYOBY POJIb y IUIAaHYBaHHI Ta OIlIHII pe3yJbTaTiB. BUKOpHCTaHHS pe3ysIbTaTiB
HC(P)[ y noka3yBaHHI MOXJIMBE JIMIIE IIICIS PETEIbHOI NEPEeBIPKH I1HIIUMH
nporecyalbHUMH 3aco0amu [5].

3acTocyBaHHS NMPUMYCOBUX 3aXOJIIB MiJ] 4ac MPOBEIEHHS CIITYUX I TaKOX
BUMAara€ 4YiTKOro po3MexyBaHHsA. (DAaKTHMYHO KOXHA Ciigya [is 3a0e3MevuyeThest
3aX0JIaMU JIEPKABHOTO IPUMYCY, TOMY YUM O1IbIIT1 0OMEXKEHHS MPaB YYaCHUKIB, TUM
BUIIIE Ma€ OYTHU PiBEHB X OOIPYHTOBAHOCTI . Y TJIAaCHUX AiSIX MPUMYC € BIAKPUTHUM 1
MOKe OyTHM OCKApKEHUM HEralHO, TOJl AK y HEINIACHUX BiH HOCUTh IPUXOBaHUU
XapakTep, II0 3YMOBIIOE OCOOJMMBY BaXKJIUBICTD MEXaHI3MIB 3aXHUCTy, SKi
3aCTOCOBYIOTHCS TICIs BUYMHEHHS BiAmoBigHUX mii. [IpoGiemaTvka MOBiAOMIICHHS
ocoOu mpo TumMyacoBe oOMexkeHHs mpaB 3a cT. 253 KIIK VYkpainu 3anuinaerscs
nedIIUTOM rapaHTiii BEPXOBEHCTBA MTPaBa, OCKUIBKU 1HOII TPABOOXOPOHIII POKaMH HE
BIJIKpUBAIOTh (DaKT CTEKEHHs 3a 0co0010. Lle cTBOproe cuTyalito, KOJu HErJacHICTh
MEPETBOPIOETHCS  HA CMOCI0 YHUKHEHHS BIAMOBIJATBHOCTI 3a MPOIECyalbHI
nopyuieHHs. HemonyctumMum € K yCKIIQTHEHHS MPOIEAYPH MPOBEACHHS [N, TaK 1
oCJIa0JIeHHS TapaHTii mpaB yyacHuUKiB [6, ¢.389-390].

OruiHiOBaHHSA JOTPUMAaHHS BEpPXOBEHCTBA IpaBa IIiJl 4Yac IHIIIIOBaHHS,
cankuionyBanHsa Ta nposeneHHss HC(P)/ mominbHO 37ificHIOBaTH Yepe3 TpUEIUHUN
TECT, KWW JT03BOJISIE TEPEBIPUTU HE Jinie (popMajbHy HasBHICTH MPOLECYyalbHOI
MiJCTAaBU, @ ¥ BUIPABAAHICTh, MEX1 Ta IHTEHCHUBHICTh BTPYYaHHS y MPUBATHICTH 1
KOMYHIKaIlii 3 O3ULINA 1eMOKPAaTUYHOTO MPaBONOPAAKY. Takuil TECT JOTTYHO MOETHYE

BUMOTH 3aKOHHOCTI B 11 «SIKICHOMY» BHMIpi, FOPUINYHOI BU3HAYEHOCTI Ta 3a00pOHU
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CBaBIJILHOI JUCKpEIIil, a TAKOk 3MICTOBHY BUMOTY MPOIOPIIIAHOCTI K OanaHCy Mixk
JIETITUMHOIO METOI0 KPUMIHAJIBLHOIO TIEPECIIIyBaHHs 1 TapaHTIIMU HEJOTOPKAHHOCTI
npuBaTtHoi cepu. Came Tomy kokHe pimenHs y chepi HC(P) moBunHO OyTH
NEPEKOHJIMBO OOTPYHTOBAHUM Yy TPbOX B3a€MOIIOB’SI3aHMX IJIOIIMHAX: HAJIEKHOCTI
oOpanoro 3aco0y, He0OOX1AHOCTI TAKOTO BTPYUYaHH 1 HOT0 PO3yMHOCTI (CIIBMIpHOCT1)
B KOHKPETHHUX OOCTaBMHAX MPOBAPKECHHA, aJKe JIMIIE CyKylHE JOTPUMAHHS IHX
KpuTepiiB (popMye yMOBU peasibHOi, a HE JCKIApaTHUBHOI /1€BOCTI BEPXOBEHCTBA
npasa.

[TincymMoByrOUYM BUKIIa/IeHE, MOKHA KOHCTATyBaTH, 10 po0JieMa pO3MEXKYBaHHS
[VIACHUX Ta HEMVIACHUX CIIIYuX (PO3IIYKOBMX) Ji B YKpaiHl BUXOJUTH JAJIIEKO 3a
MEXl CYTO TEXHIYHUX UM [poueaypHHX  BigMiHHocTed. lle  mnuraHHA
dbyHaaMeHTaIbHOTO 3a0e3leueHHss OanaHCy MK 1HTepecaMHu TMpaBOCYAld Ta
HEJOTOPKAHHICTIO MPUBATHOTO XUTTS. UiTKE po3MeXyBaHHS TTACHUX Ta HETJIACHUX
3aXOJ[IB € HE JIMIIIE BUMOIOIO MPOIECYaIbHOTO 3aKOHY, a i HEOOX1JHOI YMOBOIO
BUKJIIOYEHHS CBaBULIA 3 OOKY JiepkaBu. TUIbKH Yepe3 CyBOpe JOTPUMAHHS KPUTEPIiB
MPOTOPIIIHOCTI Ta CBOEYACHE MOB1IOMIIEHHS 0C10 PO 0OMEXEHHS IXHIX MPaB MOKHA
3a0€3MeUYnTH peaibHy J1€BICTh BEPXOBEHCTBA IpaBa B CYy4aCHOMY KPUMIHAJIBLHOMY
CYJIOYMHCTBI Y KpaiHU.
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3ABE3IIEYEHHA BE3ITEKN YYACHUKIB KPUMIHAJIBHOI'O
CYAOUHUHCTBA: IPOBJIEMHI ACIIEKTH

KpuminanbHe mpouecyanbHe MpaBo YKpaiHM TOCTIHHO pO3BUBAETHCS Ta
3MIHIOETHCA M1/l BIULTMBOM BHYTPIIIHIX MOTPEO YIOCKOHAIEHHS CUCTEMHU KPUMIHAIBHOI
IOCTHIIT ¥ 30BHIIMIHIX (DAaKTOpIB, TaKUX SIK €BPOIHTErpalliiiHl MPOLECH, MPAKTUKA
€pomneiicbkoro cyny 3 npas JgoauHu (nami -€ECIII) Ta yMOBH BOEHHOTO CTaHy. Y
CyYaCHHUX peanisix oOCOOJMBO BaXIMBUM CTa€ 3a0e3MedyeHHs e(PEeKTUBHOrO,
CHPaBEUIMBOTO W 3aKOHHOTO KPUMIHAJIBHOIO IMPOBAKEHHS, SKE OJHOYACHO Mae
rapaHTyBaTH HaJEKHUN 3aXHUCT NpaB JIOAUHM W 3a0e3nedyBaTu pe3yJIbTaTUBHY
MPOTUJIIIO KPUMIHATIBHUM IIPABOMOPYILICHHSM.

[Ipore npakTuka 3acTocyBaHHs HOpM KprMiHaIbHOTO MPOLECYaTbHOTO KOJAEKCY
Vkpainn (mami — KIIK VYkpainu) BusiBisi€e HU3KYy TEOPETUYHUX 1 MPaKTUYHUX
TPYJIHOIIIB, 10 YCKJIAIHIOIOTh BUKOHAHHS 3aB/laHb KPUMIHAJIBHOTO CYJOYMHCTBA.
Cepen Takux mpo0JsieM - HeZJOCTaTHS JI1€BICTh MEXaH13MIB 3aXUCTy O€3MEKH YYaCHHUKIB

KPUMIHAJIBHOTO MpOBa/uKeHHS. LI mUTaHHS 3a/IMIIalOThCsl MPEAMETOM JUCKYCIH Y
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HAyKOBIM JOKTPHUHI Ta CYJIOBIM MPAKTHIIl, 1110 3YMOBIIOE MOTPEOY B iX CHCTEMHOMY
JIOCIIIJDKEHHI.

Oco0auBoro 3HaYeHHS 111 MPo0IeMHu HaOyBalOTh y MEP10/l BOEHHOTO CTaHy, KOJIU
TpaJAMIIiiHI TPOUEAypU KPUMIHAIBHOTO TMPOIECY BUSBISAIOTHCS HE 30BCIM
MPUCTOCOBAHUMHU JI0 HOBHUX CYCIIJIbHO-0€3MeKOBUX BHUKIUKIB. Lle 00ymoBiroe
HEOOXIIHICTb HE JIMIIE YJOCKOHAJCHHS 3aKOHOJABCTBA, a M (POpMysrOBaHHS
yHI(pIKOBaHMX MMIJAXOIIB JI0 IPaBO3aCTOCYBaHHS 3 YypaxyBaHHSIM IIPHUHITUIIIB
BEPXOBEHCTBA MPaBa, 3aKOHHOCTI, 3MaraJbHOCTI.

Merto1o ux Te3 € AOCHIIKEHHS] OKpEeMHX MPOOJIEMHHUX aCHEeKTiB KPUMIHAIBLHOTO
IpOLECYaIbHOTO TpaBa YKpaiHW, BHSBICHHS KIIOYOBUX HEAONIKIB YUHHOIO
MPABOBOTO PETYJIOBAaHHS Ta BHU3HAUEHHS MOXJIHMBUX MUIAXIB 1X YCYHEHHS 3
ypaxyBaHHSIM Cy4YacHOI CYyJIOBOI NMPAKTUKHU, HAYKOBUX KOHIIEHINN 1 MDKHAPOIHHUX
CTaHAapTIB y c(hepl KpUMIHAIBHOI FOCTHUIIII.

Ilogo 3abe3neyeHHss O€3MEKH YYAaCHUKIB KPHUMIHAIBHOIO CYJOYHMHCTBA, TO
TOJIOBHOIO TPOOJIEMOI0 € BIJCYTHICTh JIIEBOTO MEXaHI3MYy 3axXHUCTy CBIIKIB Ta
MOTEPIUIMX, a TaKOX MIAO3PIOBaHMX W OOBHHYBAUEHHUX, $KI HAJalOTh BCUIAKY
JONOMOTY 1 CHpHUSIHHS OpraHaM, IO BEAyTh KpPUMIHAJbHUN TPOLEC, BiJ
MOCTKPUMIHAJIBLHOTO BIUTUBY HA CTaii TOCYJOBOTO PO3CIIAyBaHHS: 3aX0AU Oe3MeKu
4acTO 3aCTOCOBYIOTHCS 13 3ali3HEHHSAM a00 MaroTh (POpMajbHUM, NEKIApaTUBHHM
XapakTep.

OpHiero 3 HaWrocTpimMX MPoOIeM € KOJi3is MK MPaBOM OOBHHYBAYE€HOTO Ha
edexTuBHUM 3axuct (ct. 6 €KILI) Ta HEoOXiAHICTIO 3a0€3MeYeHHS 3aXUCTy CBIIKA.
€CIJI Bumarae, o6 oOBMHYBauYE€HUM MaB MOXKJIMBICTh JOIMTATH CBIAKIB, BOJHOYAC
AHOHIMHICTB CBiJIKa (KOJIU 1100 HhOT'O 3aCTOCOBAHO TaKUM 3aXi/l O€3MEKH, SIK TaBaHHS
MOKa3aHb TiJ] TICEBJOHIMOM) IboMy Tepemkokae. [Ipaktuka €CILI okpecnmia
KpUTEpii 10MyCcTUMOro 0OMEKEHHs ITpaBa Ha AOIMUT CBIJKA, sIK1 CJIiJl BpaXOBYBaTU MPH
(dhopMyBaHHI HaI[lIOHAJTBLHOTO 3aKOHOABCTBA.

[TpakTruHOIO TIPOOIEMOIO € TaKOX HEIOCTaTHE (DIHAHCYBAHHS W OpraHi3ailiitHe
3a0€3IMeUeHHsI MPOTpaM 3aXUCTY YUYACHHUKIB KPUMIHAJIBLHOTO CYJIOYHMHCTBA: OUIBIIICTh

3axoAiB Oe3nexku (HOpMaIbHO TependaveHi, MPOTe PeaIbHO HE BHUKOHYIOTHCS Yepe3
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nediut pecypcis. Lle € yacTuHOW MmMPIIOT TpoOIeMH 3a0e3MeUeHHST BEPXOBEHCTBA
IpaBa MpU 3aCTOCYBaHHI CIeiaIbHUX (HOPM KPUMIHAIBHOTO MPOBAHKEHHS.

HeBu3HaueHiCTh KpUTEPIiB «peanbHOI 3arpo3u» K MiJCTaBU JJIs 3aCTOCYBaHHS
3aX0/1B O€3MeKH MPHU3BOJAUTH A0 HEOJHAKOBOI OI[IHKMU CIITYUMHU Ta MPOKYpOpaMu
JOCTAaTHOCTI TaKoi 3arpo3H, 110 CIIPUYMHAE BIAMOBH y HaJaHHI 3aXUCTY 0cobaM, siKi
HoT0 MiCHO MOTPeOYIOTh. Y HiiKaIis M aXO0/MiB 10 OIIHKH ITiICTaB Il 3aCTOCYBaHHS
3aX0/1B O€3IMEKH € HaraJIbHUM MPAKTUYHUM 3aBJIaHHSIM.

3acTocyBaHHS BiICOKOH(EPEHITIH K 3aX01y O€3MEKH ITiJT 9ac CY0BOTO PO3TIISIY
CTUKA€TbCA 3 TEXHIYHUMHU Ta MpoiiecyadbHuMu TpyaHomamu: xoya KIIK no3Bosse
Takuil ¢opmar, cymoBa MpakTuka (iKCye YHCICHHI MpoOJieMU 3 1IeHTU(]IKAIIE0
VYAaCHHUKIB Ta 3a0€3MEUYECHHSIM JOCTOBIPHOCTI MOKa3aHb. T€OpeTHYHE W MpPAKTUYHE
3aCTOCYBaHHS BiJICOKOH(EPEHIIIN Y KpUMIHAJIbHOMY MPOBAKEHH1 Y KpaiHu MoTpedye
MO/1aJIBIIIOTO PO3BUTKY.

B yMoBax BO€HHOro cTaHy mocTaja HoBa MpoOiieMa 3abe3nedeHHs Oe3neKH
YYaCHHUKIB TIPOBA/DKEHb I0J0 BOEHHMUX 3JIOYMHIB: TPAIUIINHI 3aX0Au Oe3IeKu
BUSBIISIIOTHCS HEJAOCTATHIMU, a MIDKHAPOJHI MEXaHI3MHM 3aXUCTy CBIJIKIB III€ HE
IHTErpOBaHI B HAIllOHAJIbHE IMpaBo. 3a0e3NeueHHs KOHCTUTYIIMHOTO IpaBa Ha
MpaBHUYY JIOMOMOTY Ta O€3IeKy YJaCHUKIB IPOBAKCHHS B YMOBaX BOEHHOTO CTaHY
MOTpeOye CreliaTbHOTO MTPABOBOTO PETYTFOBAHHS.

CucteMHOIO TPOOJIEMOIO € BIJCYTHICTH JIEBOTO 3aXUCTy OCIO, SKI CHOpUSIIA
MPaBOCY/IIO Ta SIKI MICJs 3BUIbHEHHS 3 MICIIb 11030aBJIEHHS BOJI 3aluIIalOThesa 0e3
pEaTbHOTO 3aXMCTY BiJl TOMCTH 3 OOKY 3JIOYMHIIB, 10 (PAKTUYHO YHEMOKIIUBIIIOE
iXHIO MoAaNbIy €(heKTUBHY CIIBIPAIIO 3 TPABOOXOPOHHUMHU OpraHaMHU.

[lomo mporo3uilii 10 3aKOHOIABCTBA B 111i1 YaCTHHI, TO, SIK BUIA€THCS:

- moTpedye BIOCKOHAJICHHS CHCTeMa 3a0e3leueHHS Oe3NeKH YYacHUKIB
KPUMIHQJIBHOTO CYyJIOYMHCTBA, 30KpeMa IIISXOM CTBOPCHHS JI€BUX JCP’KaBHHX
mporpaMm iX 3aXUCTy, HaJIeKHOTo (IHAHCYBAaHHS ITUX 3aXOiB Ta 3a0e3MeueHHs

MIKB1JJOMY01 KOOPIMHAIIIT;
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- ICHy€ HEOOX1THICTh 3aKOHO/IABYOTO BU3HAUYCHHS KPUTEPIi «peaIbHOI 3arpo3m»
SK TIJICTaBH JUIS 3aCTOCYBaHHS 3aXOJIB OC3MEKH IIOA0 YYACHHUKIB KPHMIHAIHHOTO
MPOBAKEHHS 3 METOIO yHi(iKallii MPaKTUKN IXHHOTO 3aCTOCYBaHHS;

- IOUUJTLHO  YJOCKOHAJTUTH  TIPaBOBE  PETYIIOBAaHHS  BHUKOPUCTAHHS
BiJICOKOH(EpEHII y KPUMIHAIBHOMY TMPOBAKEHHI, Mepen0aunBIIn 0JaTKOBI

rapaHTii iIeHTudikaIlii y4acCHUKIB Ta JTOCTOBIPHOCTI OTPUMAHUX MMOKa3aHb.
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Mamenosna E.I.,

3100yBayka BUIIOT OCBITH

(bakyIbTETy MPOKYPATYPH

(Hayionanvhoeo opuduunoco ynieepcumeny
imeni Apocnasa Myopoeo)

Hayxoswuii kepiBauk: Jdynyenxo O.1O.,
JIOLIEHT Kadeapu KpUMiHAIBHOTO TIPOIIECY
KaHIUAT IOPUANIHAX HAYK, TOIEHT
(Hayionanvroeo opuduunoeo ynisepcumeny

imeni Apocnasa Myopoeo)

O3HAKH MPOBOKAIIII 3JIOYUHY B KOHTEKCTI CY10BOI1
IMPAKTUKH

B Vkpaini npobiema kopymiiii HaOyBae 0COOJMBOI aKTyaJbHOCTI B KOHTEKCTI
€BPOIHTETPAIlIHHUX MPOIECIB, OCKUILKU €(heKTHUBHA MPOTU/IIA KOPYIIIIHHUM MPOsIBaM
€ OJHUM 13 KIJIIOYOBUX KpHUTEpIiB 3a0€3MeUeHHsI JAEMOKPATHYHUX CTaHAApTIB,
YTBEP>KEHHS MMPUHITUIIIB MPABOBOI JIEP>KaBH.

VY 3B’S3Ky 3 IIUM OCOOJMBOrO 3HAY€HHS HaOyBa€e BIOCKOHAJICHHS MEXaHI3MIB
PO3CHIAyBaHHS KOPYMNIIHHUX KPUMIHAIBHUX MPABOMOPYIIEHb, 30KpEMa OJEPKAHHS
HEeIMPaBOMIpHOi BUTO/IU. BaxIuBy poJib y TIpolieci JOKYMEHTYBAaHHS TaKHX 3JI0YMHIB
BiIrparoTh HernacHi caigui (posmrykosi) nii (mami HCPJ), siki 103BOASIIOTH
3a0e3neuntr ehekTUBHE 30MpaHHs T0Ka30BOi 1H(POpMaIlii B yMOBaX BUCOKOTO PiBHSA
JATEHTHOCTI KOPYMNIIIHHUX 3JI0YUHIB.

Cepen mporecyaqbHUX IHCTPYMEHTIB OCOOJIMBE MiCIE TMOCIJa€ KOHTPOJb 3a
BUMHEHHSAM 3JI0YMHY, mepeadadenuit cr. 271 KpumiHaabHOTO MpOIeCyanibHOTO
konekcy Ykpainu (mam KITK Ykpainu), 3aCTOCyBaHHS SIKOTO € OJHUM 13 HANOUIBII
J1€BUX CHOCOO1B pO3CiilyBaHHs (PaKTIB Ofep>KaHHS HEIPABOMIPHOI BUTOJIH.

Boanodac BUKOpHUCTaHHS 3a3HAYEHOTO IHCTUTYTY TOPOJKYE HU3KY CKIIATHUX
TEOPETHYHUX 1 MPAKTUYHUX IHTaHb, TOB’SI3aHUX i3 JOTPUMAHHSAM TrapaHTIiil MpaB

JTIOIWHNA Ta 3a00pOHM TMPOBOKAIll 3JI0YMHY 3 OOKy MPaBOOXOPOHHUX OpPTaHiB.
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3a0opoHa MpoBOKallii 37I04MHY € (PYHIaMEHTAJIbHOI0 BHUMOIOIO Ta Oe3mocepeaHbo
MOB’si3aHa 3 peali3ali€lo IpaBa OCOOM Ha CHpaBeUIMBUI CYJOBUN PpO3IIISL,
rapanToBaHoro ct. 6 KonBeHI1ii mpo 3aXucT npas JIOAUHUA 1 OCHOBOIIOJIOXKHUX CBOOO
[1]. Came TOMYy NUTaHHS, IO CTOCYETbCS KOHTPOIIO 32 BUYMHEHHSM 3JI0YMHY
3aJTUIIAETHCS aKTyaIbHUM.

Tax, 1.3 ct. 271 KIIK Ykpainu BCTaHOBJIEHO 3a00pOHY Ha MPOBOKAIIIIO 3I0YUHY
miJi 4Yac TMPOBEACHHS 3aXOJlIB KOHTPOJIO 3a HOTro BYMHEHHSM. 30Kpema, He
JOITyCKa€eThes: 1) cpusiHHA 0c001 y BUMHEHHI 3JI0YHHY, SIKHH BOHA HE BUYMHIIIA O 0e3
BTpyYaHHS Ciaig4oro; 2) Oyab-SKHMH THCK Ha IOBEIIHKY OCOOH, BKJIIOYAIOUH
HAaCWJIbCTBO, MOIPO3U 4M MaHTax. KpiMm Toro, pedi, MOKyMEHTH Ta 1HII JT0Ka3H,
3100yTI 13 MOPYLIEHHSAM Ili€i 3a00pOHU, € HEIONMYCTUMUMH [Jii BUKOPUCTAHHS Y
KpUMIHAJIbBHOMY MPOBaJKeHHI [2].

3 orisay Ha 3a3HayeHe, JOIIJIBHUM  BHJAAETHCSA 3AIMCHEHHS KOMIUIEKCHOTO
aHaii3y akTyaJbHOI NpakTUku KacalmiiHOro KpUMIHAQJIBHOTO Cyay Yy CKIajl
Bepxosnoro Cyny (gan KKC BC) ta npaktuku €BponeicbKoro cyay 3 pas JIFOAUHHA
(mam €CIJI) momo BU3HAYEHHS O3HAK MPOBOKALIT 3I0YMHY Ta (POPMYBAHHS €IMHHUX
HiAXOAIB O BHUKOPUCTAHHS pE3YJbTaTIB KOHTPOJIO 32 BUMHEHHSM 3JI0YUHY Y
KPUMIHAJIbBHOMY MPOBAJKEHHI.

3a3HadeH1 npoOJeMHI aCEeKTH 3HAXOATh CBO€ BigoOpaxeHHs y npaktuil KKC
BC, sxuii okpecnuB HU3KY MPaBOBUX IMIJIXOJIB IOJ0 O3HAK MPOBOKAIIl 3JI0YUHY.
3okpema, y crnpari Ne 991/1710/22 [3], KKC BC niiiiiioB BUCHOBKY MpO T€, IO
apryMeHTaIlli CTOPOHM 3aXHUCTy IIOJ0 HEMPUUYETHOCTI OCOOM /O OJep)KaHHS
HEMPaBOMIPHOI BUTOJIM TOPSJ 13 TBEP/DKCHHSM TMPO HASBHICTH MPOBOKAIlT €
B3a€EMOBUKJIIOUHUMU. Tak, y il crpaBl CTOpOHA 3aXHMCTy 3a3Hadae, 110 ocoba He
OTpUMYyBaJla HEMPABOMIPHOI BUTOH, Pa30M 3 TUM, BKa3y€ Ha MPOBOKAIIIIO 3JT0YHHY. 3
nporo npuony KKC BC Haronocus, 10 IpOBOKallisl 3J0YUHY HEMOXJIUBa 0e3
BU3HAHHS (akTy oJiepKaHHS OCOOOI0 HEMpaBOMIPHOI BUTOAM. [HakIe Kaxyuw,
MO3UIIISI CTOPOHU 3aXHCTY, CTOCYETHCS BUMAJAKY, KOJIM HEIPaBOMipHA BUTO/A J1MCHO

OyJia oTpuMaHa, OJHaK ii HACTAHHS € HACJI1IKOM MPOBOKAIIIMHUX /1111 TPaBOOXOPOHIIIB.
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B cBoro uepry, y nmocranoBi Ne 495/263/17 [4], KKC BC naromocus, 1o as
BCTAHOBJICHHS (PaKTy MPOBOKAIIil 3JI0YMHY HEOOXITHO KOMIUIEKCHO OIIHIOBATH YCi
o0CTaBWHM CIpaBd. Y 3a3HAYEHOMY DIIIEHHI HATOJIOMIEHO, IO MPOBOKAIis 3 00Ky
IPAaBOOXOPOHHUX OpraHiB MPOSIBISETHCA JIMIIE Yepe3 aKTUBHI JIii, CIOpsIMOBaHI Ha
nig0yproBaHHS 0cOOM 0 BUMHEHHS 3JI0YMHY. Taki Jii MOXKYTh BKJIIOYATH, 30KpeMa,
HIIIFOBAaHHS 3yCTpidel, HAIOJETIWBI HarajJyBaHHs, MOBTOPHI 3BEpPHEHHS Yy pasi
[I0YaTKOBOI BiAMOBHY a00 1HII1 ToA10H1 1.

Kpim Toro, cyom migkpeciieHo, 1o MOTUBH KOH(pIAEHIIIITHOTO CIIIBPOOITHUIITBA
0co0u 3 MPAaBOOXOPOHHMMM OpraHaMy HE BIUIMBAIOTh Ha OI[IHKY HOro Jid 11oao
HasIBHOCTI a00 BIJICYTHOCTI MPOBOKaIIii 37104MHy. Tako HAaroJomeHo, o came ¢akt
KOH(1IEHIIITHOTO CIIBpOOITHULTBA a00 HASBHICTh CYAUMOCTI OCOOM HE MOXKeE
aBTOMATUYHO CBITYUTHU PO IPOBOKALIIIO.

Bapro 3BepuyTHcs no nocranoBu KKC BC y cnpasi Ne 167/498/22, ne cyn
3a3Ha4YMB, O caMe (HaKT MPOMO3UIT HAIATU HENPABOMIPHY BUTOJy HE € IIJCTAaBOIO
11 BU3HAHHS L€l i1 mpoBoKauiero. [ ckiany 3104uHy 3a cT. 368 KpuMminanbHOTO
KOJieKcy YKpaiHu mnependayeHo, 30Kpema, MPUHHATTA MPOMO3UIlT HEmpaBOMIPHOI
BUroau. Tomy sl BUCHOBKY IIpO IPOBOKAII0 HEIOCTATHbO BCTAHOBUTH, IO
0oOBHHYBaueHUII HE OyB 1HILIATOPOM 3JIOUMHY, & JMILIE BlApearyBaB Ha MPOIMO3UIIII0
OJICp>KaHHS HEMPaBOMIPHOI BUTOAU. J[J11 BCTAaHOBJIEHHS HAsIBHOCTI a00 BiJCYTHOCTI
MPOBOKAIlli HEOOX1AHO BCTAHOBUTH: 1) unM Oy AOCTATHI MiJACTaBH ISl BIIKPUTTS
KPUMIHAJIBHOTO MPOBAX)KEHHSI CTOCOBHO OCOOU; 2) UM MaB 3asiBHUK, SIKUW TOB1JIOMHUB
PO 3JI0YMH, TPUXOBaHI MOTHBHU a00 OCOOUCTY 3alliKaBIEHICTh; 3) 4u OyJIM HAJIC)KHUM
yuHoM oOrpyHTtoBani HCPJ] mono oOBuHyBaueHoro; 4) sikoro OyJia MOBEIHKA SIK
caMOro OOBHMHYBAauY€HOTO, TaK 1 OCOOHW, SIKa B3a€EMOJIsUIA 3 MPABOOXOPOHHUMU
opraHamu; 5) SIKOIO MIpOIO Jii IPAaBOOXOPOHHUX OPTaHiB BIUIMHYJIM HA BYMHEHHS
0co00r0 IisTHHSA [5].

Kpim toro, cyn, cnupatrouncs Ha npaktuky €CI1JI, Mae BpaxoByBaTH, 10 KOAHA
okpema 00CcTaBHHA, sIKa cama Mo co01 CBITUUTH «3a» a00 «IPOTH» MPOBOKAIIil, HE MOXKE

OyTH BHUpIIANBbHOW. TUIbKM KOMIUIEKCHA OILIIHKA BCIX (PaKTUUYHUX OOCTAaBHH CIIPaBU
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JT03BOJISIE€ CY/ly BU3HAUUTH, UM J11 areHTIB JIHCHO CIIOHYKaI 0CO0y BUMHUTH Jiii, SKI
BOHAa 0 He BUMHMIIA Oe3 TX BTpy4YaHHS.

Boanouac npu OIiHII AOMTyCTUMOCTI A1l MPaBOOXOPOHHHUX OPraHiB y KOHTEKCTI
IIPOBOKAIIil 3JI0YMHY BaXKJIMBE 3HaueHHs Mae npaktuka €CILI, skuii HeoaHOpPa30BO
HAroJoUIyBaB Ha HEOOXITHOCTI JOTpUMaHHs OanmaHCy MK €QEKTUBHICTIO
MIPaBOOXOPOHHOI MAISUTBHOCTI Ta TapaHTIIMUA MpaB JIIOJWHU, 30KpeMa IpaBa Ha
CIIPABEJIMBUM CYJIOBUU PO3TJISI.

Taxk, y crpaBi «Pamanayckac npotu JlutBm» [6], chopMyIp0BaHO BU3HAYCHHS
npoBokaiii 3m0unHy. Cyn JIMIIOB BUCHOBKY, IO TMOJIIEHCHhKE MMiI0yprOBaHHS a0o
MIPOBOKAIliSl Ma€ MICIE TOJ1, KOJU 3afisiHl odinepu 4d 0codu, 10 JII0Th 3a iIXHIMU
BKa31BKaMH, He OOMEXYIOThCSI TIEPEBAKHO MACUBHUM PO3CIITyBaHHIM, a BUMHSIOTDH
aKTUBHI JIii, SIK1 CIIPSMOBAaHI1 Ha MI0YPIOBaHHS 0COOM /10 BUMHEHHS 3JI0YUHY, IKUH OU
HEe BIZOYBCS 3a IHIIMX OOCTaBUH 3 METOK BCTAHOBJICHHS MPaBONOPYIICHHS,
OTPUMAaHHS JI0OKa31B Ta 1HIIIOBAaHHS KPUMIHAJIIBHOTO ITPOBA/IKEHHS.

Takox Bapto 3BepHyTHCs no pimeHHs €CIUI y cmpasi «bepnizeB mpotu
VYkpainn” [7], 3 sik0oi BOa4aeTbCs, M0 CUTYalllsl, y KA 3aBHUK CTBEPIXKYBaB IPO
nig0yproBaHHS MOro 0 OJepKaHHS HENPaBOMIPHOI BUTOAM, HE MOXKE PO3TIISAATUCS
K BUIMAJOK MPOBOKAIII] 3J10YMHY. X04Ya 3asBHHUK Y CBOill CKap3l BUKOPUCTAB TEPMIH
«mia0yproBaHHs», (aKTUYHO BIH CKAp>KUBCS HA T€, 110 UOTO «MiACTABWIN». 3asBHUK
’KOJIHOTO pa3y He BU3HaBaB (hakT BUMaraHs abo ojepKaHHs HEMPABOMIPHOI BUTO/IH.
3asBHUK HAMOJATAB HA TOMY, 110 TPOIIl OYJIM MIAKUHYTI 10 KOTO KablHETY 3 METOIO
1oro OOBUHYBAaUYCHHS Y BUMHEHH1 3JI0UMHY.

B nanomy Bunaaky, €CILJI 3BepHyB yBary Ha Te, 1[0 3 TOYKU 30py (axTiB
HEMOJKJIMBO OJIHOYACHO 3alepeuyBaTH BUMHEHHS 3JI0YMHY Ta 3asBISITH MPO HOTO
MPOBOKaIlif0. 3aXKUCT Ha M1JICTaBl MPOBOKAIIli 3JI0YMHY Tependavyac MoBHE BU3HAHHS
0c00010 (hakTy BUMHEHHS IHKPUMIHOBAHUX HOMY 1, BOJIHOYAC CTBEPIKYIOUH, LIO 11
Jii cTaau HACIIAKOM HE3aKOHHOTO MiI0yprOBaHHS 3 OOKY MPaBOOXOPOHHHUX OpPTaHiB.
VY naHoMy BHIIaJKy 3asiBHUK IOBHICTIO 3allepeyyBaB CBOIO MPUYETHICTH JI0 3JI0OYUHY,
mo, Ha nymMKy Cyay, YHEMOXXJIMBIIOBAJIO BHCYHEHHS OOTPYHTOBAaHOi CKapru Ha

«TAaEMHOTO arcHTay.
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Takum uymHOM, mpoBeaeHui anamiz cynoBoi npaktuku KKC BC Tta €CILI
CBITYUTh PO OCOOJUBY BAXKIMBICTh JOTPUMAHHS MEX JOMYCTUMHUX i mpu
MPOBEJCHHI KOHTPOJIIO 32 BUMHEHHAM 3510unHy. Cy/i0Ba MpaKkTUKa AEMOHCTPYE, IO
e(deKTUBHA TMPOTHUJIIA KOPYNIIAHUM 3J0YMHAM HE MOXE 3/IIHCHIOBATUCA IUISTXOM
IITYYHOTO MiJ0YPIOBaHHS OCOOM J0 BUMHEHHS 37I04MHY. BU3HayanmbHUM KpuUTEpieM
OLIIHKM HAasBHOCTI MPOBOKAIIIl € XapakTep MOBEAIHKM MPaBOOXOPOHHHUX OPraHiB Ta
iXHIX areHTIB — YU OOMEXKYBaJIUCS BOHU MACUBHUM JOKYMEHTYBaHHSM 3J0YMHHOT
TSTTBHOCTI, UM, HABMAKH, aKTUBHO CXWISUIA 0COOY /10 BUMHEHHS JIii, SIKUX BOHA O HE
BUMHUIIA 0€3 TAKOTO BTPYUYaHHSI.

OT1xe, cyi0oBa IpakTrKa (HopMy€e BaXKIMBI OPIEHTUPH ISl 3a0€3NeUeHHs OaIaHCy
MDK 1HTepecaMH €(EKTHBHOIO KpPHUMIHAJIBHOIO MEPECHiyBaHHS 3JIOYMHIB  Ta
rapaHTisIMU MpaBa JIIOIMHU Ha CIIPaBEUIMBUN CYJIOBUN PO3TIISIL.
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Ilepeiima C. 1.,

3100yBayKa BUIIO1 OCBITH
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa
Ta MPaBOOXOPOHHOI JISITBHOCTI
(Tvsiscorutl oeporcasnuil ynieepcumem
BHYMPIUWHIX CNpae)

Haykosuii kepiBauk: baxmar 1. B.,
CTapUINil BUKJIaga4 Kaeapu
KPUMIHAJIbHO-TIPABOBUX JUCIHUTLIIH
HaBYaJIbHO-HAYKOBOT'O IHCTUTYTY IpaBa
Ta MPaBOOXOPOHHOI JIsIIBHOCTI
(/Tvsiscbrutl Oeporcasnuil ynieepcumen

BHYMPIUWHIX CNpas)

BUPOK SAK AKT ITPABOCYI1 A

Bupok € eauHuUM mpolecyaqbHUM akTOM, y SKOMY BIJ IMEHI1 Jep>KaBH
YXBAJIIOETHCS PILIEHHS TIPO BUHYBATICTh a00 HEBUHYBATICTh OCOOM Ta 3aCTOCYBaHHS
(a60 He3acTOCYBaHHsA) N0 Hei KPUMIHAIBHOrO IOKAapaHHS. MOro BHKIIOYHICTH
BUIIJIMBAE 3 KOHCTUTYLIMHOTO TPUHIUIY TPE3yMIIii HEBUHYBAaTOCTi, SKHAU
nepeadadennii y cr. 62 Koncrurymii Vkpainum [1]. Tinbku BHUPOK TEpETBOPIOE
«OOBUHYBAUEHOTO» Ha «3aCYKEHOT0» a00 «BUIPABIAHOTON.

Bignosimno mo cr. 129-1 Koncturymii VYkpaiHu, CyzIoBI pillIeHHS €
000B’SI3KOBUMH [0 BUKOHAHHS Ha BCiid Tepuropii Ykpainu [1]. Bupok, mo Habpas
3aKOHHOI CWJIM, MA€ BJIACTUBICTH MPEIOJULINHOCTI (HOro BUCHOBKH HE MOTPEOYIOTh
MOBTOPHOTO JIOBEJIEHHA B IHIIMX TMpoIlecax) Ta HE3MIHHOCTI (KpIM BHIMAJKiB
MEPETJIsITy Y BCTAHOBIEHOMY 3aKOHOM TTOPSIZIKY ).

Buwmoru ct. 370 KpuMinanbHOTO npolecyanbHoro kojaekcy Ykpainu (nani - KITK
VYkpainu) 11010 3aKOHHOCT1, 0OTPYHTOBAHOCTI Ta BMOTUBOBAHOCTI CYJIOBOTO PIIICHHS

TPAIUIIIIHO BU3HAYAIOTH SIK "30JI0THI CTaHIApT' KPUMIHAIBHOTO CYJAOYHHCTBA [2].
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[IpoTe Ha mpakTHIll IeH TpiaJIHUK KOHIIENT 4YacTo 3a3Hae Jedopmarlii, mepeBaxHo
gyepes aediruT caMe MOTUBAIIMHOT CKJIa0BO1.

Sxmo 3akoHHICTH 3a0e3neuye (QopMaabHy TPABWIBHICTH TPOIECY, a
OOTpYHTOBAHICTh TapaHTy€ HOro (HaKTOJOTIYHY YHCTOTY, TO BMOTHBOBAHICTH €
MICTKOM MK CYJIOBUM PO3CYJOM Ta JIOBIPOIO JIO CYJOBOi Biaau. IrTHOpyBaHHS CyJ0M
00OB’SI3Ky JETAJIbHO PO3'SICHUTU MPUYMHU MPUNHATTS OJHUX JOKa3iB 1 BIIXUICHHS
IHIIKUX HIBEJIIOE CYTHICTh MTPaBOCYIA.

Opientytounch Ha npaktuky €CILI kpizp nmpusmy ct. 6 KoHBeHiii npo 3axuct
IpaB JIIOAUHHU 1 OCHOBOIOJIOKHUX CBOOO/I, BAPTO MaM'siTaTU: MPaBo Ha CIpaBeIMBUNA
CyJl BKJIIOYa€ TpaBO Ha BMOTHBOBaHE pimieHHs. Cyja, sSKuil He OOIPYHTOBYE CBOi
BHCHOBKH, JIEMOHCTPY€ MPOIECYaTbHUNA HITLTI3M, II0 aBTOMAaTUYHO BHBOJUTH TaKe
pillieHHs 3a MeXI1 mpaBoBoro moss [3].

3a0e3neyeHHs] CIpPaBeIJIMBOTO, 3aKOHHOTO Ta OOIPYHTOBAHOTO MOKapaHHS €
Iy’)K€ CEpHO3HOI MIPOK  CYCHUIBHOI  CHPaBEJIMBOCTI, SKOMY  IIJJISATAE
oOBuHYyBaueHuil. [IutanHs mpo Te, sk cyas Mae 0amaHCyBaTH Mik OYKBOIO 3aKOHY Ta
CYCHIJTbHUM 3allMTOM Ha CIPABEJIMBICTh, 3aJTUIIAETHCA OJHIEI0 3 HAUCKIAIHIIINX
JWIIeM TpaBocy . SIKICTh BUPOKY HampsMy BIUIMBA€ Ha JIOBIPY CYCHUIBCTBA JO
npaBocy 5. Baxxnuso, 100 KOKHUN BUPOK OyB HACTUIBKHU AKICHUM, 10O BUIIII CYJI0BI
1HCTaHIII1 HE 3HAXOUJIU T1JCTaB JJIs1 MOr0 CKaCyBaHHS.

Bignoimno mo cr. 124 Konctutymii VYkpainn mpaBocyaas B YKpaiHi
3MIMCHIOEThCSL BUKIIIOUHO cyaamu. [lonmoxkennss Koncrutyuii YkpaiHu 3akianaroTh
dbyHIaMEeHTAIBHI TPUHITAIIN 301HCHEHHS TTPaBOCY1JIsI, 30KpeMa He3aJleKHICTh CYIIIB,
PIBHICTB Iepe/] 3aKOHOM Ta PABO Ha CrpaBeaIuBHiH ¢y [1].

Xoua yuHHU# KIIK Ykpainu He MICTUTh BUSHAUEHHS MOHATTS «BUPOK», aHAII3
HOTO HOPM JIO3BOJISIE TPAKTYBATH MOTO SIK KIIOYOBHUHM aKT MPaBOCYIIs, IO BUPIIIYE
MMATaHHS OOBUHYBAYCHHS 1O CyTi. TpaauIiiiHO yXBaJieHHS BHPOKY € MPEPOTraTHBOIO
cyay nepiuoi iHcTaHilii. BogHouac, 3rigso 31 cT. 420 KIIK Ykpainu, cyn anensiiitnot
1HCTaHIIIT TAKOX HAJIIJICHUI TOBHOBAKEHHSM YXBATIOBATH HOBUI BUPOK, CKACOBYIOUU
nonepeaHe pimeHHs. lle BigOyBaeThcs y 4YITKO BU3HAUEHMX 3aKOHOM BHIAJIKaXx,

30KpeMa IpU  HEOOXITHOCTI IOCWJICHHS KPHMIHAJIbHOI  BIJIOBIAAIBHOCTI,
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3aCTOCYBaHHS CYBOPIIIOrO IOKAapaHHd a00 MpHU CKacyBaHHI HEOOIPYHTOBAHOIO
BUnpapaanHsa. Ha BiaMiHy B BHPOKY, 1HII NMUTAHHS MPOILIECYATIBHOTO XapaKTepy
BUPIIIYIOTHCA CIIIYUM CYJICI0 a00 CyI0M IIISIXOM OCTaHOBJICHHS yXBalu [2].

Bianosinno no n. 13 mocranoBu Ilnenymy BepxoBHoro Cyny Ykpainu: «Ilpo
BUKOHAHHS CyJaMH YKpaiHu 3akoHOJaBcTBa 1 noctaHoB [lnenym BepxosHoro Cyay
YkpaiHn 3 TUTaHb CYJOBOTO PO3TJSAY KPHUMIHAIBHUX CIpPaB 1 TIOCTAHOBICHHS
BUpPOKY» Bia 29.06.1990 p. No 5: «BUpPOK MOCTAaHOBJICHUN iMeHEM YKpaiHu, €
HaWBAKJIUBIIIAM aKTOM TIPABOCYAS 1 1O HOTO MOCTAHOBJICHHS HAJICKHUTH T1AXOIUTH
3 BHHSTKOBOIO BIJIIOBIJAJIBHICTIO. 3Ba)KAlOUM HA TE, 1[0 HACIIX, HEMOCIIAOBHO,
HEOXAaHO HaNUCaHUN BHUPOK MOXKE BHUKIMKATU CYMHIBU B MOro 3aKOHHOCTI,
OOTPYHTOBAHOCTI, 1 CIPAaBEAJIMBOCTI» [4].

Y cr. 373 KIIK VYkpaiHu BUPOKM MOAUISIIOTECS Ha OOBUHYBaJbHI Ta
BUIpaBayBaibHl. KOXKeH 3 UX BUAIB BUPOKIB Ma€ CBOi CIeUM(IUHI HACTIAKU IS
0OBHMHYBAUE€HOI'O0 Ta MpaBOBOi cuctemu B 1iiomy [2]. IlpaBocyaas 3a1HiCHIOETHCS
3a]i71s1 3aXKUCTY MpaB, CBOOO Ta IHTEPECIB, & BUPOK € IHCTPYMEHTOM ISl JOCATHEHHS
1€l METH.

B 3akoni Ykpainu «IIpo cyaoycTpiif Ta ctaTyc CyyiiB» 3a3Hau€HO, IO CYIH €
HE3aJIC)KHUMHU Ta O€3CTOPOHHIMH, 110 TAPAHTYE MPABO KONKHOTO HA HEyNEepeIKeHUN
cya. BiH BCTaHOBIIIOE BUCOKI CTaHAApTU Ui cyqaiB. He3Bakarouum Ha 111 BHUCOKI
CTaHAapTh OCOOJMBOI yBaru 3aciyroBye mpoOiema, sika MOJsrae y MOMHJIKOBUX
BUpokax. Ha xanp Taki BUMAJKU TPAIUISIIOTHCA 1 BOHM MalOTh MPABOBI HACTIAKU BiJl
CKaCyBaHHsI HE3aKOHHOTO PIIICHHS 10 KOMIIEHCAITT IITKOH.

Bupok ckiagaerscs 3 BCTYNHOI, MOTHBYBAJIBHOI Ta PE30JIIOTUBHOI YaCTHH.
HaykoBuii 1HTepec BHUKIHMKAa€E camMe€ MOTHBYBajJbHa YaCTHHA, OCKIJIbBKH BOHA
BiIoOpaxkae IHTEICKTyaIbHO-BOJIBOBY JIsIIBHICTD CY/II1, sIKA TIOJISATAE B OIIHIT JT0Ka31B
3a BHYTPIIIHIM MTEPEKOHAHHSIM.

Bupok € akTOM BiJIHOBJIEHHSI CHpaBeJIMBOCTI. BiH Mae Ha MeTi He JuIe
MOKapaHHs, a ¥ BUMIPABJICHHS 3aCy/KEHOTO, a TAKOX 3amo0iraHHs BYMHEHHIO HOBUX
3JIOYMHIB SIK CAMUM 3aCyDKEHUM (CIeliajibHa MPEeBEHIIsA), TaK 1 IHIIUMH Oco0aMu

(3arayibHa MPEBEHIIIs).
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OTxe, BUPOK CyJly HE BapTO PO3IIIS,AATH JulIe ik popManbHuil (hiHA CyA0BOTO
npouecy. lle ocoOnuBuii mpaBoBMil akT, y SKOMy JepkaBa Oepe Ha cebe
BIJIMTOBIIAJILHICTB 32 PO3B'3aHHS KOHMIIIKTY MiK 3aKOHOM Ta JIIOIUHOIO. SIK CBIAYNTH
anani3 HopMm Koncturyuii Ykpainu ta KIIK Vkpainu, 6e3 noTpumaHHsi CTaHIapTIiB
3aKOHHOCTI ¥ OOTPYHTOBAHOCTI BUPOK BTpava€e CBil CEHC, CTAIOYU MPOCTO TEXHIYHUM
JOKYMEHTOM, a HE aKTOM IPaBOCY IS

Bupok, ciig po3risaati, K CKIQAHUN KOMIPOMIC MK CYBOPHUMH BUMOTAaMHU
3aKOHY Ta KOHKPETHOIO JIIOJICHKOIO cuTyarli€ro. CrpaBKHE MPaBOCyAI HE MOXKe OyTH
MEXaHIYHUM: CYJIJI1 TOBUHEH 0auuTH 3a MaTepiajlaMU CIPaBU HE MPOCTO 00’ €KT 4u
cy0’€KT, a )KMBY JIIOANHY. BiacHe 3MiCT BUPOKY MOJISITA€ B TOMY, 1110 BiH Ma€ HE JIUIIIE
MOKapaTH, a ¥ BIIHOBUTU COLIAJIbHUN OanaHc, skuil OyB mopyueHuid. [lokazHukom
AKOCT1 pOOOTH CyJy € HE TIITbKH B1JICYTHICTh CKaCyBaHb BUPOKIB Y BUIIMX 1HCTAHIIAX,
a i Te, YN BUKIMKAE pINIEHHS MoBary y cTopiH. HaBiTe TOHI, KOJIM BUPOK €
0OBHHYBaJIbHUM, BIH Ma€ OyTH HACTUIBKHM YITKUM 1 apIYMEHTOBAaHUM, 11100 Yy 0COOU He
3aNMIIanocs BIMUyTTs CBaBULIs. Peanizalis mpuHIMITY BEpXOBEHCTBA ITpaBa B Y KpaiHi
MIPSAMO 3aJICKHUTh BiJ] COPUAHITTS BUPOKY SIK JIETITHMHOTO PE3yJIbTaTy 3MarajibHOTO
nporiecy. CynoBe pillleHHS Mae TpaHCHOpPMYBATHCS 3 IHCTPYMEHTY JEp>KaBHOTO
MPUMYCY B aKT YTBEPHPKCHHS TPABOBOI CIIPaBEIJIMBOCTI.
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JESIKI ITIPOBJIEMHU B3AEMO/III CAITYUX 3 ONEPATUBHUMUA
MIAPO3AIJIAMHU B YMOBAX BOEHHOI'O CTAHY

IToBHOMacIITAOHE BTOPrHEHHS pOCIMCHKOI Peiepallii Ha TEpUTOpi0 Y KpaiHu, 110
posnouanocs 24 motoro 2022 p., JOKOPIHHO 3MIHUIIO YMOBHU JISUTBHOCTI CHUCTEMH
MIPaBOOXOPOHHUX OpraHiB. BBeneHHs BoeHHOro cTaHy Yka3om IIpe3unenrta Ykpainu
No 64/2022 Big 24.02.2022 p. [1] Ta iioro nNpoAoBKEHHS CyTTEBO 3MIHWJIH POOOTY
cmmaunx opraniB Harionanenoi nomimii Ykpainu (mami — HITY) ta omeparuBHUX
M1IPO3A1IIB.

Bin namexHoi B3aeMOJli CIIIUMX 3 ONEPATUBHUMH IMIAPO3JILIAMH 3aJICKUTh
YCHIITHE BUKOHAHHS 3aB/IaHb KPUMIHAJILHOTO TIPOBA/DKEHHS. Y HAyKOBIH JTEpaTypi
MiJI TaKOK B3aEMOJMIEI0 PO3YMIIOTh 3aCHOBAaHY Ha 3aKOHI Ta MiA3aKOHHUX
HOPMATHBHUX aKTaX CIUIbHY a00 Y3TO/DKEHY HISUIbHICTh 32 METOI0, MICIEM 1 4acoM
TISUTBHICTD PI3HUX MIIPO3A1IIB IPABOOXOPOHHUX OPraHiB, COPSIMOBaHY Ha PO3KPUTTS
Ta PO3CIIiIyBaHHS 3JI0YUHIB [2, c. 87].

[IpaBoBy OCHOBY MiSUTBHOCTI CIIYUX 3 OMNEPATUBHUMH  MiIPO3ALITAMH
yTBOpIOI0Th KpuMmiHanbHUM mpolecyanbHuil Kojekc Ykpainum (Hagami — KIIK

VYkpainn) [3], 3akon Ykpainu «IIpo onepaTuBHO-PO3IIYKOBY JisSIBHICTEY» [4], 3aKoH
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VYkpainu «I[Ipo HamionanpHy nomimitoy» [5], a Takox BiIoM4i Haka3H, 30kpema Haxkas
MBC Vkpainu «IIpo opranizaiito B3a€MO/li OpraHiB JOCYJOBOTO PO3CIiTyBaHHS 3
IHITMMU OpraHaMu Ta miapo3aiiamu HamionansHOT momimii Ykpainu B 3amoOiraHHi
KpUMIHAJIBHUM TMPABOMOPYIIEHHSM, 1X BUSBJICHHI Ta posciiayBaHHI» Ne 575 Bin
07.07.2017 p. [6]. BoqHOUac ymHHE 3aKOHOJABCTBO HE MICTUTH CIICIIAIIBHUX HOPM,
AK1 PEryloITh OCOOJMBOCTI Takoi B3aeMOjii B yMOBaX BOEHHOTO CTaHy, IO €
3HAYHOIO MPOTAJIUHOIO B Cy4YaCHUX yMOBaXx.

[lepmioto HarambHOIO MPOOIEMOIO € THUTAaHHA OOMiIHYy OIEpPaTUBHOIO
iH(opMartiero Mk miapo3aiiaMu. B yMoBax akTUBHUX OOMOBHUX Ji 3HAYHA YaCTHHA
6a3 gannx MBC VYkpainu BuUsBWIACS HEIOCTYIHOIO ISl CIITYMX Ta OMEPATUBHUX
MpalliBHUKIB, K1 Nepe0yBalOTh y 30HI O0OMOBUX [ M B eBakyaiii. [lomkomkeHHs
a00 3HMILIEHHS CEPBEPHOTO OO0JIaIHAHHS, BIICYTHICTh 3aXUIICHUX KaHAIIB 3B 53Ky Y
npu(pOHTOBUX pailloHaX, a TakKoX Kibepataku Ha iH(}OpMaLiiiHI pecypcu
MPAaBOOXOPOHHUX OpraHiB [7] CYTT€BO YCKIAIHIOOTH Meperaady iH@opmarii Ta
BUIMOBITHUX MaTepiaiaiB MiXk CITYMMH Ta OMEPAaTUBHUMH Imiapo3aiiaMu. Ha nymky
BUCHUX, BHUpPILIEHHS Wi€i MOpodiieMH NOTpedy€e 3aKOHOAABYOIO BPETYIIOBAHHS
JTUCTAHIIIHHOTO OOMIHY MPONECYyaIbHUMH JOKyMEHTAaMH 3 BUKOPUCTAHHSIM
3aXUIIEHOTO EJIEKTPOHHOTO JOKYMEHTO00Iry [8, c. 44].

Hpyroto mpoOieMoro € KaapoBuil aedinuT. 3HayHA KUIBKICTh CIIAYUX 1
onepatuBHuX TpariBHukiB HITY nepeBenena 1o ocoboBoro ckiamay, 6e3rnocepenHbo
3aJIy4€HOr0 J0 BUKOHAHHS 3aBllaHb y 30H1 OoioBux . 3a nanumu MBC Ykpainu,
THCAYl TONIIEHCHKUX HECYTh CIY>KO0y B yMoBax, HaOmmkeHux a0 OoioBux [9]. Lle
MIPU3BEJIO JIO TOTO, 0 HAaBAaHTAKCHHS Ha CJITYUX Ta ONMEPAaTHBHUX IPaIliBHUKIB, SKi
3QJIMIIAIOTHCS B TWJIOBUX MIIPO3/LIaX, CYTTEBO 3p0Cio. J0CiiTHUKY 3BEPTAOTh yBary
Ha Te, IO B MOAIOHMX YMOBAX B3a€EMOJIS MK CIIAYMM 1 ONEpaTUBHUM II1IPO31JI0M
Hepiako HabyBae hopMaIbLHOIO XapakTepy uepe3 Opak yacy Ta 0co00BOro CKiamy [2,
c. 93].

€ mpobrema 1 mpu MPOBEICHHI CIIAUUX (PO3IIYKOBUX) A1 B YMOBaX BOEHHOTO
CTaHy — HacaMmIepeja OIJISAIB MiCls MOAll Ha JIE€OKyNOBaHUX Ta MPU(POHTOBUX

TEPUTOPIAX — CHIAYl 3MYIIEHI BJABAaTUCS [0 HETUNOBUX (GOPM B3aeMOMii 3
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omnepaTMuBHUMH Migpo3aiuiamMu. Cepesl HUX BHOKPEMIIIOIOTH: CIUIbHE IJIaHyBaHHS
BUI3/IIB Y CKJIaJ1 CJIITY0-ONIEPATUBHUX T'PYI; 3aIyYCHHS ONepaTUBHUX MIAPO3ALIIB 10
OXOpOHH MICI OISy TiA Yac OOCTPLIiB; MUCTAHIIWHY KOOPIWHAIIO Yepes3
3aXHUIIEH1 KaHaIM 3B’ 513Ky Toio. [IpaBoBe MIATPYHTS i OKPEMHX 13 IIUX MPAKTHK €
HesocTaTHIM abo B3arani BiacyTHiM [10, ¢. 119].

Baprto Takoxx BkazaTu Ha MpoOieMy BUKOPHCTAaHHS PE3yJbTaTiB ONEpPaTHBHO-
pO31IYKOBOi IisbHOCTI (1ani — OPJl) y KpuMiHaIbHOMY MPOBAIKEHHI.

VY3aranpHIOIOYM BUKJIQJCHE, MOXHA KOHCTATyBaTH, IO B3AEMOIS CIIIUYUX
opraniB HITY 3 oneparuBHUMU MiApO3/171aMU B yMOBaX BOEHHOT'O CTaHy € CHCTEMHOIO
npo0JeMor0, SIKa OXOIUIIOE HOPMATHBHI, OpraHi3alliiHi Ta KaJpOBlI IHUTAaHHS.
Bupimienna wmiei npoOiiemu notpedye: MO-TEpIIe, 3aKOHOJABYOTO 3aKPITUICHHS
CHEIIaJILHOTO MOPSAKY B3a€MOJIII CIIYMX 3 ONMEPATUBHUMH MIIPO3/1IaMH B yMOBaX
BOEHHOI'O CTaHy a00 HaJ3BUYAHHOIO CTaHy 13 BHECEHHAM BiAnoBiaHUX 3MiH 10 KIIK
VYkpainu ta 3akony Ykpainu «IIpo onepaTUBHO-pO3IIYKOBY AiSUIBHICTBY; HO-APYTE,
PO3pPOOKH BIIOMYHUX IHCTPYKIIH 110710 JOKYMEHTYBaHHS 3JI0YMHIB Ha JICOKYIIOBAHHUX 1
NpU(GPOHTOBUX TEPUTOPIAX y (opMaTi, MPUHHATHOMY MJII MLKHAPOAHUX CYIOBHUX
IHCTUTYLIIM; TIO-TpETE, PO30YIOBH 3axXHUIIEHOI CHCTEMH JIHUCTAHIIIHHOTO OOMIHY
MpoleCyaTbHUMU JOKYMEHTaMH MIX CIIITYUMHU Ta OMEPATUBHUMH MIAPO3IIIaMU Y
30HaX OOWMOBWX [ili; MO-4eTBEpPTE, MEPeryisily HOPMATHBHOTO HABAHTAXKEHHS Ha
CHIITYUX 3 ypaxyBaHHSIM pEaIbHUX YMOB CIIyKOM B YMOBaxX BOEHHOTO CTaHY.
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JIOMAIIIHINA APEIIT: EOEKTUBHICTH TA ITIPOBJEMH
3ACTOCYBAHHSA

JlomammHii apemT SK 3anoObKHUN 3axiji € OUIhbIl M’SIKOI0 Ta T'yMaHHOIO
aNbTEPHATUBOIO TPUMAHHIO 111 BAPTOIO, T03BOJISIOUM 3a11001raTH HEOOTPYHTOBAHOMY
1mo30aBjieHHI0O CBOOOJM Ta, BOJHOYAC, 3a0e3MedyBaTH KOHTPOJb 3a IMOBEAIHKOIO
IT1JI03pIOBAHOT0 YK OOBMHYBaueHOro. JloMmalmHii apemrT mocijgae oJHe 3 KIIFOYOBUX
MICLIb cepell 3alo0DKHUX 3aX0jiB, nependadyeHnx KpuMmiHaabHUM MpolecyaqbHUM
konekcoM Ykpainu (mami — KIIK Vkpainu) [1]. Bin € npomMikHOIO (OpMOIO, MiXK
3aCTaBOI0 Ta TPUMAaHHSIM IIiJl BapTOIO M CHpsSMOBaHUI Ha 3a0e3MEeUeHHS HaJIeHKHOI
MpoIeCyabHOT MOBEIIHKU MiJ03PIOBAHOTO YW OOBHMHYBAY€HOTO 0€3 3aCTOCYBaHHS
HAaJMIDHO CyBOPHX 3axofiB. MOro TryMaHiCTHYHA CHPAMOBAHICTh BiIOBiNa€
MDKHApOJHUM CTaHAapTaMm y cdepl mpaB JIOJUHU, OCKUIBKU JT03BOJISIE YHUKHYTH

13071511111 0OCOOM BiJl CYCH1IBCTBA Ta MIHIMI3Y€ BTPYYaHHS Y TPUBATHE KUTTSL.
Ha cranii mocynoBoro posciiyBaHHS Takui 3axii MOXe€ OyTH 3aCTOCOBAHO
BHUKJIFOUHO Ha I1JICTaB1 KJIOMOTAHHS CJIITY0TO, TOTOIKEHOTO 3 MPOKYPOpPOM, abo kK Ha

MIJCTaBl CAaMOCTIMHOTO KJIOMOTaHHS TMpoKypopa. HamanHs go3Boy Ha iX
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3aCTOCYBaHHS BITHECEHO J0 BUKIIIOUHUX IMOBHOBAXKEHb CIIITUOTO CYAJl. Y CyJI0BOMY
IPOBA/HKEHHI 1HIIIIOBATH 3aCTOCYBaHHS 3allO0DKHOTO 3aXOAy Ma€ MPaBO JIMIIE
MIPOKYPOP, & YXBAIIOE PIIICHHS MO0 HHOTO — CYJI, SIKAHA PO3IIISLIa€ KpUMiHATbHE
npoBajpkeHHs [2, c. 133].

VY HaykoBiW JiTeparTypi Ta CyAOBIM MPaKTHIN 3araJIbHONPHUHHATUM € MiIXif,
3TiHO 3 SKUM JOMAIIHIM apemT TMOociJae MPOMIKHE MICIE MIX 3acTaBOl0 Ta
TPUMAHHSM IIiJ] BapTol0. MOro BH3HAYAIOTH JPYIHM 3a CYBOPICTIO 3amoGiKHHM
3aX0JI0M, 1110 BUKOPHUCTOBY€ETHCS y BUMAAKaX, KOJH 3aCTaBa € HEJOCTATHHO CyBOPOIO,
a TPUMaHHS 1111 BapTOl0 — HaaMmipHuM [3].

[Tix yac BUpIIEHHS MUTAHHA PO 3aCTOCYBAHHS JIOMAIIHBOTO APEIITy, CI1TUHI
cyanst 3000B’s3aHuit kepyBaTucsa mnosiokeHHsMu cT.178 KIIK Vkpainu [1]. V wmii
CTaTTl JIeTaJbHO BH3HAYEHO TMEpENiK OOCTaBUH, SIKI CyJ TOBHHEH BPaxOBYBATH:
JOCTaTHICTh HAsABHUX JOKa3iB IOJI0 MOXJIMBOTO BYHMHCHHS KPHUMIHAIBHOTO
MIPaBOMNOPYIICHHS; TSHKKICTh CaHKIIT, IO 3arpoKye 0co01 y pasi ii 3acyUKeHHS; BIK Ta
CTaH 30pOB’sl MIJO3PIOBAHOIO0 YW OOBHMHYBAUYE€HOI0; HOTO COIlialbHI 3B’SI3KH Ta
CIMEMHHUN CTaH; HasBHICTh poOOTH ab0 HaBYaHHS; peIyTalis; MaTepiajibHe
CTAaHOBUIIE; HASBHICTh CYJIMMOCTEH; JOTPUMaHHS YMOB TIONEPEIHBO OOpaHMUX
3ano01KHUX 3aXOA1B; (aKT MOBIJOMIICHHS MPO MIJ03PY B 1HIIOMY KPUMiHAJIbHOMY
MPABOIOPYIICHHI; a TaKOXX pPO3Mip 3aBAAaHOI IIKOAW a00 OTPUMAHOTO JOXOAY Ta
OOIpyHTOBAHICTh BiAMOBIAHKMX JA0Ka3iB [2, ¢.133].

[TutanHss €(GEeKTUBHOCTI JOMAIIHBOIO AapemTy SK 3amo0KHOTO 3axoay €
MOCTIMHUM TpenMeToM ¢GaxoBux AUCKYCid. [IpakTuka CBITYUTH, IO HEPIIKO 0COOH,
nepeOyBarO4M 1MiJi JOMAIIHIM apeniToM, 3alulIaloTh CBOE MICIE MPOXKUBAHHS,
BUIK/KAIOTh 32 KOPJOH 1 TaKUM YMHOM YHHUKAIOTh BIAMOBIJATBLHOCTI 32 BUMHEHI
KpUMIHAJIbHI TIpaBomopyIlieHHs. Yepe3 1€ JOMaliHIi apemT po3paxoBaHU
31€OUIBIIOT0 Ha CYMIIIHHICTh OCOOH, JO0 SIKOi MOro 3acTOCOBAHO, MOr0 TOTOBHICTH
JOTPUMYBATHUCS BCTAaHOBJEHUX OOMEXKEHb Ta YCBIJOMJIIOBAaTH HACHIIKH iX
nopytieHHss. OgHOYaCHO MOCTae HU3KA MPOOJIEeM HOPMATHBHOTO, OpraHi3aIliitHoOro,
(1HaHCOBOTO Ta TEXHIYHOTO XapaKTEPY, 110 CTABJISTH IiJl CYMHIB €()EKTUBHICTh LIbOTO

3axony [4, ¢.191]. 3-nmoMixk HMX MOYKHA BKa3aTH Ha Te, 110 opraHd HarioHaabHOT
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MO HE 3aBXJIU MalTh TEXHIYHY MOXJIMBICTh 3a0€3MeYUTH ILII0A000BHIA
MOHITOPUHT, a €JEKTPOHHI 3aco0M KOHTpPOJI HEpIIKO JalTh 3001 abo
BcTaHOBMIOIOTHCS 13 3ami3HeHHsAM. KIIK VYkpainn He Bu3Havae, yu MOXKE Micle
BUKOHAHHSI JIOMAITHBOTO apemTy OyTH 1HIIUM, aHDK >KUTIIO (HaIpUKIad, MEIUIHUMI
3aKJIaJ] Yd CoIliajibHA YCTAaHOBA), IO MOPOJKY€E CYNMEPEWIUBY CYAOBY MPAKTHKY.
BincyTHi crierianbHi mpaBuiia 3aCTOCYBaHHS TOMAIIHBOTO apeIITy 10 HEMTOBHOMITHIX,
0ci0 3 1HBaJIIHICTIO a00 0Ci0, sIKI MOTPeOyIOTh MOCTIHHOTO MEIUYHOTO JAOTISAAY. Y
pe3yibTaTi Cynu 3MYIICHI BUXOIUTH 3 aHAJOTII mpaBa ab0 BIACHOTO TIyMadCHHS
HopM. bpacneru 6:10kytoThCs, He MatoTh GPS-MoHITOpUHTY a00 MOTPeOyIOTh 3aMiIHU
aKyMYyJISITOPA, 110 YCKJIaIHIOE KOHTPOJIb 1 TPU3BOIUTH A0 YaCTUX (DiKCAIINA «XUOHUX
nopymieHb. JlocuTh axkTyaJdbHHUM € TUTaHHS MIOJ0 MOKJIMBOCTI BU3HAYCHHS
JKYBaJIbHO1 YCTAHOBH SIK MICIl BUKOHAHHS JOMAIIIHBOTO apellTy y BUMAAKaX, KOJIH
CTaH 3/710pOB’s MiJI03PIOBAHOr0 a00 0OBUHYBA4YE€HOI'O I[LOr0 MoTpedye. JAuckyciitnum
TaKO0XX 3aJIMIIAETHCS TUTAHHS 11010 3MIHU MICIIS 3/[1ICHEHHS JOMAIIIHBOTO apellTy Ha
MEJIUYHMI 3aKJIaj y pa3i HeoOXiqHOCTI rocmitamzanii [4, ¢.191].

[Ipn BupllIEHHI NHUTaHHS WOAO0 OOpaHHSA JOMAIIHBOTO AapelTy Ciij
BpPaxoBYBaTH, 110 BIAMOBIAHO 10 moyioxkeHb 4.5 cT.181 KIIK Ykpainu TepMiH «KHUTIIO
0CcO0M» OXOIUTIOE: KUTJO, SIKE HAJIEKUTh MIJO3PIOBAHOMY UM OOBHMHYBAaYE€HOMY Ha
MpaBl BJIACHOCTI, MiCI€ HOro peecTpalli, a TakoXk Micle (PaKTUYHOrO MOCTIHHOTO 200
TUMYacOBOTO TpokuBaHHs [1]. TIpaBMiibHOIO € MpakTHKa TUX CIITYUX CYIIIB, SKi
3’SCOBYIOTh MO3UIII0 BIACHUKA JKUATIA (SKILIO BIH € 1HIIMM, HIK M1JO3PIOBAHMI) Ta
OIIHIOIOTH YC1 peJICBaHTHI OOCTAaBUHM: COIlIaJIbHI 3B’ SI3KW, CIMEHHUM CTaH, HasIBHICTh
YTPUMAHIIIB, MOXJIMBI pu3uku, nependadeni ct.177 KIIK Ykpainu, 30xkpema pusnk
nepexoByBaHHs [1]. Opranu BHyTpIIIHIX CIIpaB 3000B’43aH1 HETAHO MOBIIOMUTH CY ]
PO B3SATTS 0COOM Ha OOJIIK MiCIIA 3aCTOCYBAaHHS JOMAIIHBOTO apeITy.

[TincymMoByr0UM, BapTO 3a3HAYUTH, 110 AOMAIIHIA apelIT € OJHUM 13 HalMEeHII
penpecuBHUX 1 HaWOLIBII TYMAaHHMX 3amoODKHHMX 3aXO[iB, CIPSIMOBAHUX HAa
oOMexeHHsI 0cOOMCTOi cBOOOIM. BiH aKTMBHO 3aCTOCOBYEThCS y Oaratbox KpaiHax
CBITY Ta HIMPOKO BUKOPUCTOBYETHhCS B YKpaiHi. JloMamHiil apemr € KOMILJIEKCOM

oOMexeHb Ta 3a00pOH, BCTAHOBJIEHUX YXBAJOKO CyAY, SIKl MOB’s3aHl 3 MOBHOIO abo
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YaCTKOBOIO 130JISIIIIEI0 OCOOM Y MEXKaxX JKUTIIA Ta KOHTPOJIOITHCS YIIOBHOBAKEHUMHU
opranamu. OJIHaK MPaKTHKa 3aCBIIYY€E HASIBHICTh HEAOJIKIB Ta MPOTAINH Y MEXaH13Mi
Woro  peamsamii, O  3yYMOBJIIOE€  HEOOXITHICTH  WOTO  TOJAJIBIIOTO
BAOCKOHaJeHHS [5, ¢.183]. st migBuIeHHs ¢(eKTUBHOCTI HEOOXITHO YAOCKOHAIUTH
HOPMATHBHO-TIPABOBY 0a3y, YITKO BU3HAYNUTH MEXaHI3MH KOHTPOJIIO 32 BUKOHAHHSIM
JOMAalIHBOTO  apemTy Ta 3a0e3MeuyuTH HajexkHe (iHAHCOBO-OpraHi3alliiiHe
3a0€3MeUeHHs.
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IMPOBAJIKEHHS CJAILTYUX (PO3ITYKOBUX) IIH

Cnigui (po3uIyKoBi) 11i € OCHOBHMM IHCTPYMEHTOM 30HMpaHHsS Ta IMEpPEBIPKU
JIOKa31B y JOCYJIOBOMY po3ciiayBaHHI. BinmosigHo 1o 4. 1 cr. 223 KpumiHaibHOTO
nporecyanbHoro kojekcy Ykpainu (nmami - KIIK VYkpainu), BoHM chpsMoBaHI Ha
oTpuMaHHs (30upaHHs) JO0Ka3iB a00 TMepeBipKy BXKE€ OTPUMAHUX JOKa3iB Yy
KOHKPETHOMY KpHUMiHAIBHOMY TpoBapkeHHI [1]. Bix moTpruMaHHS BUMOT 3aKOHHOCTI
Ta AKOCTI MiJ 4ac MPOBEAEHHS CIAITUMX (PO3LIYKOBHX) JIM 3aJIEKUTh JOMYCTUMICTb
JI0Ka31B, 0OTPYHTOBAHICTh OOBUHYBAaYEHHS Ta 3arajbHa €PEeKTUBHICTh KPUMIHAIBHOTO
npaBocy . 3a0e3reueHHs 6anancy MixK IHTepecamMu e(peKTUBHOTO PO3CIIITyBaHHS Ta
3aXMCTOM KOHCTUTYLIMHUX MpaB 1 CBOOOJA JIIOAWHU € TOJIOBHUM 3aBIaHHSAM
KPUMIHAJIBLHOTO MPOIIECY.

VY IOKTpUHI KPUMIHAJIBHOTO MPOIIECY Ciiya (PO3UIyKoBa) Jisi BUBHAUAETHCA SIK
nepeadadeHa 3aKOHOM, MpoIlecyaibHO OoopMIIeHa IMi3HaBajIbHA a00 MPUMYyCOBa s
YIOBHOBAXEHOTO CYO0'€KTa, IO 3IIMCHIOETHCS 3 METOI0 BHSBJICHHS, 30UpaHHS,
MePEBIPKH Ta 3aKpirieHHs J0oKka3iB [2, ¢. 212]. KIIK Ykpainu He MiCTUTh BU3HAYEHHSI

MOHSTTS CIIi41 (PO3IIYKOBI) Ai1, OHAK 3aKPIIIIIOE HOTO 03HAKH Ta CHCTeMY Y TJaBi 20
380



(crarti 223 - 245) [1]. Caigui (po3urykoBi) Aii BIPI3HSAIOTHCS BiJ OpraHizailiiiHo-
TEXHIYHUX 3aXOJIB CBOEIO JOKA30BOIO MPHUPOIOI0 Ta 0OOB'SI3KOBOIO MPOIECYATBHOIO
dbopmoro dikcarrii pe3ynsTatis [3, ¢. 38].

CucreMa ciiTuux (po3IIyKOBHUX ) Al OXOIuTioe: 1onut (ctaTTi 224-226, 232, 351-
354, 356, 567 KIIK Ykpaian); npen’ siBneHHsT ocoOu Jis Bi3HaHHS (cTatTi 228, 232,
355 KIIK Ykpaian); npen’ siBueHHs pedeit 1 BrizHaHHs (cTaTTi 229, 232, 355 KIIK
VYkpainn); npen’sBiends tpyna ans BmizHaHHA (cT. 230 KIIK VYkpainu); o6mryk
(crarri 233-236 KIIK VYxkpainu); orasa MICIEBOCTI, NPUMINICHHS, peder Ta
nokymeHTiB (crarti 237, 361 KIIK Vkpainu); orsin tpyna (ct. 238 KIIK Ykpainn);
orjsii Tpymna, moB's3aHuid 3 ekcrymaniero (ct. 239 KIIK Vkpainm); coiguwmii
excriepuMeHT (cT. 240 KIIK VYkpainn); ocBimyBanns ocodu (ct. 241 KIIK Ykpainn);
npoBeeHHs excriepTusu (ct. 242-245 KIIK Ykpainn) [1].

B Haymi KpHMIHalIbHOrO MPOLECYAJbHOTO IpaBa CiiA4i(pPO3UIYKOBl) i
KJIACU(]IKYIOTh 3a PI3HUMH KPUTEPISIMU, 30KpeEMa:

- B 3QJIEKHOCTI BiJ] TOTO, YH MIJIJISTAIOTh PO3TOJIONICHHIO BIZIOMOCTI PO caM (pakT
MIPOBEACHHS CIIY0i (PO3UIYKOBOi) [1i Ta METOAM MPOBEAECHHS TakKoi Aii, BOHH
MOIUIAIOTHCS HA TJIACHI CITia4il (PO3IIYKOBI) i Ta HErJIacH1 ciaia4i (PO3IIyKOBi) Mii;

- B 3QJIEKHOCTI Bl 00CATY IpeaMeTa MOIIYKY YM Mi3HAHHS Clia4l (pO3LIyKOBI)
1 TTOIIAIOTHECSI HA OCHOBHI Ta JIOJIATKOBI;

- B 3aJICKHOCTI BiJI KIIBKOCTI NMPOBEICHHS OJHI€T 1 Ti€l camo cimigyoi mii B
KpUMIHAJIbBHOMY MPOBAKEHHI, CIia4l (pO3IIyKOBI) Ail MOAUISIIOTECA HA MEPBUHHI Ta
MMOBTOPHI,

- B 3aJIEKHOCTI BiJl BU3HAYCHHSI MPOMDKKY 4Yacy, B SIKMWA Ta YW 1HINA CJig4a
(po3irykoBa) 1iisi MOBUHHA OyTH MpPOBEJEHA, CIiaul (PO3UIYKOBI) J1i MOIISAIOTHCS HA
HEBIIKJIQHI Ta TaKi, MPOBEICHHS IKUX MOXKe OyTH BIJIKJIaJICHO HA 1HIIUK TIepio/1 Yacy;

- 3a piBHEM OOOB’SI3KOBOCTI MPOBEAEHHS CIiA40i (pO3LIyKOBOi) mii Yy
KOHKPETHOMY KPUMIHAJIBHOMY MTPOBAIXKEHH1, 141 (PO3IIYKOBI) Aii MOIIISIOTHCS HA
000B’SI3KOB1 Ta HEOOOB’ SI3KOBI;

- B 3QJ€XKHOCTI BIJ COCOOY oJepkaHHs 1HQopMauii ciiadi (po3UIyKoBi) Iii

MOIUIAIOTHCS Ha BepOalibH1, HeBepOaIbHi, 3MIIIaHI.
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Crijiui (po31IyKoBi) i1 3a CBOEIO MPOIIECYAIbHOKO (POPMOIO TOAUISIOTHCS HA TaKi,
10 TTPOBOJISATHCS:

- 32 IOCTAHOBOIO CJIIAYOTO 1 0e3 Hel;

- 32 YXBaJIOKO CJIITYOTO CY/I/I1 1 03 Hel;

- 32 IOCTAHOBOIO MTPOKYypopa i 6e3 Hef;

- 32 Y4acCTIO TTOHATHUX 1 0€3 HUX.

Cepen okpemux ciaigunx (pO3IIYKOBHX) i OCOOJMBOIO 3HAYCHHS HalyBae
OOIIyK - €IMHA JIisl, [0 MPOBOJUTHCS BUKIIOYHO HA IMiJICTaBl YXBAJIM CIIYOTO CYI
(4. 2 c1. 234 KIIK Ykpainn) [1]. JonuT € HAMMOMUPEHIIIO CI1YO0I0 AI€10: CBIJOK Ta
MOTEPHIINN TOTIEPEKAIOTHCS MPO  BIAMOBIIAJIBHICT, 3a 3aBIJIOMO HEIpPaB/IWBI
nokazanHs (ct. 384 KK VYkpainu), mijo3proBaHuil Ma€ MpaBO BIAMOBHUTHCH BiJ
nokazanb (cT. 63 Koncturyuii Ykpainu) [4]. Caiguuii excriepument (ct. 240 KIIK
VYkpainn) cipsAMOBaHMI Ha IEPEBIPKY I YTOUHEHHS B1IOMOCTEMN NUISIXOM BIATBOPEHHS
niit ado oocranoBku noAii [1]. Ilpexa'ssnenns st BoizHanHs (ct. 228 KIIK Ykpainn)
nepeadavae ydyacTb HE MEHII HIXK TPhOX OCI0, CXOXKMX 30BHIIIHICTIO HA TOTO, KOTO
pea'ssBIAOTH 3, ¢. 61].

KitouoBoro mporecyalibHOIO TapaHTIE0 € THCTUTYT HEAOIMYyCTUMOCTI JOKa3iB,
sakpimiennit y cr. 87 KIIK VYkpainu: nokasu, OTpuMaHi BHACHIOK CYTTEBOTO
MOPYILICHHS TIpaB 1 CBOOO/ JIFOAWHU, BU3HAIOThCA Hepomyctumumu [1]. o TunmoBux
MOpPYIIEHb HAJIEXKATh: MPOBEACHHS OOIIyKY O€3 yXBaJd CIIAYOTO CYJJl; JOMHT
(aKTUYHOTO MIJO3PIOBAHOIO SIK cBiAKa 0e3 3axucHuka (mpaktuka €CIUI y crpasi
«Canny3 npotu Typewuunmn», 2008) [5]; ckiamaHHsS TPOTOKOJY 3HAYHO II3HIIIE
(aKTUYHOTO TIPOBENICHHS JIii; 3aCTOCYBaHHS MCUXOJIOTIYHOTO TUCKY TiJ] Yac JIOMUTY.
CynoBuil KOHTPOJIb peamizyeTbcs udepe3 ciaigdyoro cymmo (cr. 206 - 247 KIIK
VYkpainu), mpoKypopchbKuil Harsia - y (Gopmi mpoliecyaibHOro KepiBHuITBa (CT. 36
KIIK Vkpaiun) [1].

MoskHa BUAUIATH TaKi OCHOBHI O3HAKH CJIIYUX ( PO3IIYKOBHX) JAiil:

- 3aKOHHICTb, 1110 MOJIATAE Y MPOBAIKEHH1 BUKIIOYHO YIIOBHOBAXXEHUMH 0COOaMHU
(cmiauum, Ai3HABaveM, MPOKYPOPOM) Ta y HITKIM BIAMOBIIHOCTI JO MPOIIECYaIbHOL

hopmu;
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- JI€BICTh, SKa CIpPSMOBaHA Ha BHPINICHHA 3aBJaHb KPUMIHAJIBHOTO
IPOBAJKEHHS;

- MIJKOHTPOJIbHICTh XapaKTEPU3YEThCS HASBHICTIO CHCTEMH MPOIECYaTbHOTO
KEpIBHUIITBA Ta CYJOBOTO KOHTPOJIO (OCOOJMBO TiJ Yac MPOBEACHHS MO, IO
0OMEKYIOTh ITpaBa rpOMaisiH).

Taxkum yuHOM, CIigdi (PO3IIYKOBI) Mii € IEHTPAIIBHAM €JIEMEHTOM J0CYA0BOTO
po3ciiIyBaHHs, 10 3a0e3nedye (GopMyBaHHS J0Ka30BOI 0a3W KPHUMIHAIBHOTO
NPOBAIKEHHS. 1X 3aKOHHE IIPOBEJEHHS € HE JIUIIE MPOoIecyalbHUM OOOB'S3KOM
CJIIIYOTO, & i TapaHTIEIO IOTPUMAaHHS [IPaB YYaCHUKIB ITPOBAXKEHHS Ta IEPETYMOBOIO
YXBAJICHHS 3aKOHHOTO 1 OOIPYHTOBAHOTO Cy/10BOTO pimieHHs. CyBope TOTpUMaHHS
Bumor KIIK Ykpainu npu npoBeeHH1 KOXKHOT CJ1i140i (PO3IIYKOBO1) [Iii € 3alOPyKOIO
SAKOCT1 JIOCYJIOBOTO PO3CIIAyBaHHS Ta €(PEKTUBHOCTI KPUMIHAIBHOTO MPABOCYS
3arajom.
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®enyHis B. JI.,

3100yBayKa BUIIO1 OCBITH
HaBYaJIbHO-HAYKOBOTO IHCTUTYTY IpaBa
Ta MPaBOOXOPOHHOI JiSITLHOCTI
(Tvsiscorutl oeporcasnuil ynieepcumem
BHYMPIUWHIX CNpae)

Haykosuii kepiBauk: baxmar 1. B.,
CTapUINil BUKJIaga4 Kaeapu
KPUMIHAJIbHO-TIPABOBUX JUCIHUTLIIH
HaBYaJIbHO-HAYKOBOT'O IHCTUTYTY IpaBa
Ta MPaBOOXOPOHHOI JIsIIBHOCTI
(/Tvsiscbrutl Oeporcasnuil ynieepcumen

BHYMPIUWHIX CNpas)

IMPABOBI 3AXO/IN BABE3INEYEHHS BE3ITEKU YYACHUKIB
KPUMIHAJIBHOT O ITPOBA JI’KEHHS

KpuminaibHe npoBaKeHHS € CKIJIATHOK CHUCTEMOIO MPABOBUX BIAHOCHH, Y SIKiH
OepyTh y4acTb pI3HI CyO’€KTH: TMOTEpHiI, CBIJKH, MIJ03pIOBaHI, OOBHHYBAuEHI,
3aXMCHUKH, CIII41, IPOKYPOPpHU, CY1 Ta 1HII y4aCHUKH mpoliecy. Peamizamis ixHiX
mpaB 1 BUKOHAHHS TMPOIECYATbHUX OOOB’SI3KIB HEMOXUIMBI 0€3 HAJEKHOTO PIBHSA
oesnekn. CamMe TOMY BaXJIHMBUM €JIEMEHTOM €(QEKTUBHOrO (YyHKIIOHYBAaHHS
KPUMIHAJIBHOTO CYJOYMHCTBA € 3a0e3rnedeHHs] 0e3nmeKku CyO’€KTIB KpUMIHAIBHOTO
IpolLecy.

[lin yac AOCYIOBOrO PO3CIIyBaHHS Ta CYJIOBOTO PO3TJSAY KPUMIHAIBHUX
MPaBOMOPYIICHh YYAaCHUKU TPOBAPKCHHS HEPIIKO MOXYTh 3a3HaBaTH IOTPO3,
MICUXOJIOTIYHOTO THUCKY, IIaHTaxy abo HaBiTh (I3UYHOTO HACUIBCTBA 3 OOKY
3arfikaBjaeHux 0ci0. Oco0IMBO Bpa3IMBUMU € MOTEPITUI Ta CBIIKH, BiJl TOKAa3aHb SIKUX
3aJIeKUTh BCTAHOBJICHHS ICTHHH y CIpaBi. Y pasi BIICYTHOCTI HaJIeKHUX TapaHTIH

0e3neku Taki 0coOM MOXXYTh BIIMOBJISTHCS BiJ CHIBOpAll 3 MPaBOOXOPOHHUMU
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opraHamu a0o0 3MIHIOBATH CBOI IMOKA3aHHs, 1[0 HETaTUBHO BIUTMBA€E HAa €()EKTUBHICTD
PO3CIiAyBaHHs Ta 3A1MCHEHHS TPaBOCYIS.

3a0e3neyeHHs Oe3MeKn yyacHUKaM KPUMIHAIBHOTO MTPOBAKEHHS € HEOOX1THOIO
YMOBOIO peaizallii MPUHIMIIB 3aKOHHOCTI, CIPABEIJIMBOCTI, Ta HEYNEPEIKEHOCTI
CYJIOUMHCTBA Ta HEB1IBOPOTHOCTI MOKAPAHHS.

[IpaBoBe perymoBaHHS TUTaHb 3a0e3leueHHs Oe3neku O0ci0, SKi CIPHUSIOTH
KPUMIHAJIbHOMY CYJOUYUHCTBY, 3[1HCHIOETHCS HU3KOI0 HOPMATHBHO-TIPABOBUX aKTIB.
Jlo nux Hanexatb: Koncrurymis Ykpainu, Kpuminansauii kogekc Ykpainu, 3akoH
VYkpainu «IIpo 3a0e3neuenHs 6e3neku ociO, siki OEpPyTh ydacTb y KPUMiHAJIBHOMY
CYIOYMHCTBI», 3akoH Ykpainu «lIpo aep>kaBHMII 3aXUCT NpaIiBHUKIB Cyay Ta
MIPaBOOXOPOHHUX OpraHiB», KpumiHaibHUM NMporecyanbHuid KoAeKe YKpainu (gami -
KIIK Vkpainu), sSikvii MICTUTh TOJIOKEHHSI, IO CIPSAMOBAaHI HAa YHEMOKJIUBIICHHS
BIUTMBY Ha MMOTEPHIOrO YX CBIAKIB Ta IHIIMX YYACHUKIB KPUMIHAJIBHOTO CYJJOUYNHCTBA.
Hanpuxnan, y po3auni II KIIK Vkpainu nepenbaueHi 3axoau 3a0e3MeyeHHS
KPUMIHAJIBHOTO TPOBA/KEHHS, SIK1 MOKJIWKaHI MOMEPEAUTH MOXJIMBUN HETaTUBHUM
BIUIMB Ha 3a3Ha4eHUX 0cC10, a cT. c¢T. 56 Ta 66 KIIK Ykpainu BiANOBIIHO 3aKPITLUIIOIOTh
IpaBa CBIJIKa Ta MOTEPIIOro 3asBJIATU KJIOMOTAHHS MpPO 3a0e3NeUeHHs Oe3MeKu Y
BHUITAJIKaX, ependadeHnx 3akoHoM [1].

[Ipore, MpOBITHUM HOPMATHBHO-TIPABOBUM AaKTOM, SIKHW PETYNIOE€ MUTAHHS
3a0e3nedeHHs] O€3MeKN YYaCHUKIB KPUMIHAJIBLHOTO MPOBA/KEHHS, € 3aK0H YKpaiHu
«IIpo 3abe3neyeHHs Oe3neku oci0, AKI OepyTb y4yacTb Y KPUMiIHAJIbHOMY
CYJIOYMHCTBI», y SIKOMY BHU3HA4€HO KOJIO OCi0, SIKI MAalOTh MPaBO Ha 3aCTOCYBAaHHS
3ax0/1B O€3MeKH, a TAKOXK OpraHu, YIIOBHOBAXEH1 3a0e3meuyBaTu TaKy Oe3IeKy, iXHi
npaBa Ta 000B’ 513k [2].

BiamoBinHoO [0 MoNOXKEHBb IIHOTO 3aKOHY, TPaBO HA 3a0e3MedYeHHsT O€3MeKH il
yac poO3riAly KpUMIHAJIBHMX MPaBONOPYLIEHb MalTh OCOOM, SIKI CIHPUSIOThH
3M1MCHEHHIO KPUMIHAJIBLHOTO CYJIOYMHCTBA 1 IIOJI0 KUTTSA, 30POB’S UM MailHa SIKUX
MOX€ BHUHUKHYTH pealbHa 3arpo3a, IOB’sA3aHa 3 BCTAHOBJCHHSIM OOCTaBHH

KPUMIHAJIIBHOTO TNpoBa/keHHS. Jlo Takux oci0 HanmexaTh CBIJKH, MIJ03pIOBaHi,
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NOTepIii Ta iX MPEJACTABHUKMU, 3aXUCHUKHU 1 3aKOHHI MPEJACTABHUKH, EKCIIEPTH,
nepekiiazaYi, IOHATI, a TAKOXK YICHH CIMEH IIuX 0ci0 Ta iHIm ocoou [2].

[Tepenik 3axofiB, SKi MOXKYTh 3aCTOCOBYBATHUCS 3 METOIO 3a0€3MeUCHHS O€3MeKH
0ci0, K1 OepyTh y4acTh Y KpUMIHAJILHOMY CYJIOYMHCTBI, BKJIIOUA€ B C€OE BCTAHOBITIOE
BUYEPITHUN NIEPETIK CHEeIialbHUX 3aX0/I1B!

- ocobncTa OXOpPOHA, OXOPOHA KUTJIA 1 MaifHa;

- BUJa4a CeIliaJbHUX 3ac001B 1HAMBIAYATHHOTO 3aXHUCTY Ta CHOBIIIEHHS MPO
HeOe3MeKy;

- BUKOPUCTaHHSI TEXHIYHHMX 3aCO001B KOHTPOJIIO 1 MPOCIYyXOBYBaHHS MEPErOBOPIB,;

- 3aMiHa JIOKYMEHTIB Ta 3MiHa 30BHIIIHOCTI (3aCTOCOBYIOTHCS SIK BHHSITKOBUMN
3axij1, KO 1HII1 € Hee(heKTUBHUMMU );

- 3MiHa Miclig poOOTH, HaBYaHHS ab0 MEPECENICHHS B 1HIIIE MiCIIe MPOKUBAHHS;

- 3a0e31ne4eHHsT KOH(1AEHIIIMHOCTI BIIOMOCTEHN PO 0co0y;

- MPOBEACHHS 3aKPUTOTO CYJ0BOTO PO3TIISY.

3axoau 100 3aXKUCTY CBIJIKIB 1 MOTEPIUINX, AKI epea0ayaroTh CEplO3HI 3MIHU
B JKHMTTI MIJ3aXMCHOI 0COOM Takl sIK: TOBHA 3amiHa Olorpadii, uiacTUyHa ornepanis
3aCTOCOBYIOTHCS MEPEBAXKHO 100 TUX 0C10, SIKMUM MOTPIOSH 3aXKCT 1 MICIs CyA0BOTO
pO3TJIsiAy, Ta JUIIE B TUX BUMAJKaX, KOJIM 3aCTOCYBaHHS 1HIIUX 3aCO0iB 3aXUCTY €
Hee(eKTUBHUM abo HegocTaTHIM [3, ¢ 25].

[TprBOIOM /JI BXKUTTS CIICIIAIBHUX 3aX0/11B 3a0€3eUeHHS O0e3MeKH IpalliBHUKA
cyay abo MpaBOOXOPOHHOTO OpraHy Ta HOro OJM3bKUX POJUYIB MOXKE OyTH:

- 3as1Ba TpaIliBHUKA a00 HOro OJIM3BKOTO POJINYA;

- 3BEpHEHHS KePIBHUKA BIJIMOBITHOTO JIEPKABHOTO OPraHy;

- OTPUMAaHHS ONEPaTUBHOI Ta 1HILOI 1H(QOpPMAIIi PO HASBHICTH 3arPO3H KUTTIO,
3I0POB'I0, JKUTITY 1 MaiiHy 0C10, SIK1 MUISTal0Th 3aXUCTy [4].

Oxkpemy yBary cliiji IpUIUIUTH NPaKTULl €BPONIEHCHKOTO CyaAy 3 MpaB JIOJIUHU
(mam - €CILI), sixa € mxepenom mpaBa B YKpaiHi. Y KOHTEKCTiI O0€3MeKH YYaCHHKIB
Mpollecy KIIYOBUM € JOTPUMAaHHsS OallaHCy MDK TpPaBOM MiACYJHOTO Ha

CIIpaBEJIMBUI CyJ, K€ 3aKkpirmuieHe y ¢T. 6 KoHBeHIli mpo 3axuCT mpaB JIOJUHM 1
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OCHOBOTIOJIOXKHUX CB0OOON (maym - KoHBeHIls) Ta HEOOXITHICTIO 3aXUCTY JKHUTTS 1
3I0pOB’S CBIAKIB 4K rmoTepmiaux (cT. 2 Ta cT. 3 Konpenmii) [5].

VY cnpasi «/loopcon mpotu HinepnanaiBy €CIIJI 3a3naums, mo xoda cT. 6
KonBeHI1ii He BUMarae mpsMOTO BpaxyBaHHS IHTEPECIB CBIJIKIB, iXHE JKUTTSA Ta
CcBOOOJA MIAMAMAOTh IMiJ 3aXWUCT IHMHMX craTed. ToMy B 0OCOOJMBHX BHITaIKax
(manpukmanm, 3arpo3a 3 OOKy  OpraHi3oBaHOi  3JIOYMHHOCTI)  JIOIMYyCTHMO
BUKOPHCTOBYBATH aHOHIMHI CBimueHHs [6].

VY pimenni «Ban Mexenen Ta iami npotu Higepnanais»y €CIUI miakpecnus, mo
3ax0/11 O€3IeKH He MOBUHHI HAAMIPHO 00OMEXyBaTH IIpaBa 3aXUCTy. AHOHIMHICTb - 11€
KpaliHiii 3aXi]l; 0OOBUHYBa4YE€HHsI HE MOXK€E I'PYHTYBATHUCS BUKIIIOUHO a00 BUPIIIATIEHOIO
MIPOIO Ha MTOKA3aHHAX aHOHIMHUX CBiJIKIB [7].

€CIIJI 3aramom cXBaJlbHO CTaBUTHCA JO BHUKOPUCTAHHS TEXHIYHHX 3ac00iB
(AMCTaHIIMHOTO JIOMUTY), SIKIIO 1€ HEOOX1THO MJisg Oe3MeKU CBiAKa, 3a YMOBH, IO
3aXHCT Ma€ MOXKJIUBICTh CTABUTH ITUTAHHS.

Amnaniz npaktuku €CI1JI go3Bosisie CTBEpIKYBaTH, 110 3a0€3MEUEeHHs Oe3IMeKH
YYAaCHHUKIB NMPOBAHKEHHS HE € aOCOJIOTHUM MPIOPUTETOM, SKUH MOKE IMOBHICTIO
HIBEJIIOBATH IMPaBO Ha 3aXUCT. Bynb-skuil 3axiq Mae OyTH MPOMOPIIMHUM peaibHii
3arpo3i Ta CympOBOJIKYBATHCS KOMIIEHCATOPHUMM MEXaHI3MaMu JJisg 3a0e3IeueHHs
3MarajibHOCTI CTOPIH.

OTxe, MOXHaA JIUTH BUCHOBKY, [0 O€3MeKa Y4YaCHUKIB KPUMIHAJIBHOTO
MPOBAJKEHHS - II€ CTaH iXHBbOI MPABOBOi 3aXMIIEHOCTI, 3a SIKOTO TapaHTYEThCS
BIJICYTHICTh HEOE3MEKH ISl HUX 3aBISKH CBOEYACHOMY BUSIBIICHHIO, TTOTIEPEIKEHHIO
Ta YCYHEHHIO peaJIbHUX 1 MOKJIMBUX 3arpo3. Y JOCKOHAJICHHS MEXaH13MIB peaizarlii
X 3aXOMiB € KIOYOBOK YMOBOIO JOTPUMAHHS MIKHAPOAHUX CTAHIAPTIB IpaB
JIIOJIMHU B MEKaX KPUMIHAJIBHOIT FOCTHII].
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3100yBay BUIIOi OCBITH

¢dakynbpTeTy mAroToBKU (haxiBIliB ISt OpraHiB JOCYI0BOTO
posciiayBanHs HamionanpHoi nodimii Ykpainu

(Ooecwruit depoarcasnuii ynisepcumem

BHYMPIUWHIX CNpae)

HayxkoBwuii kepiBHuk: fAkoBux €.B.,

JIOLIEHT Kadeapu KpUMIHATBHOTO MIPOLECY Ta KPUMIHATICTUKH,
JTOKTOp (distocodii, TOIEHT

(Ooecovrut Oeparcasnuil ynisepcumem

BHYMPIUWHIX CNpas)

MMPOBOKALS 3JIOUYUNRHY SAK ITIACTABA BUSHAHHSA TOKA3IB
HEJOITYCTUMHUMMU: BUKJIUKHU TA CYJOBA ITPAKTUKA

[TpoBoxkarris 3104MHY € OAHUM 13 HAHOUIbII AUCKYCIHHUX MUTAHb Y Cy4aCHOMY
KpUMIHAJBbHOMY TIPOIIECi, IO CTAaHOBUTh CEPHO3HY 3arpo3y sl MPaBOBOIO
cycnuibeTBa. Bianosinno 10 4. 3 cr. 271 KpuMiHanbHOTO MpOIECyalbHOTO KOJEKCY
Vkpainn (mam - KIIK VYkpaiau), mijg yac miaroToBKM Ta MPOBEIEHHS 3aXOAIB 3
KOHTPOJIIO 32 BYMHEHHSM 3JIOYMHY 3a00pOHSETHCS MPOBOKYBATH (IM1I0yprOBATH)
0co0y Ha BYHMHEHHS IIbOTO 3JIOYMHY 3 METOK WOro TMOJAJbIIIOr0 BUKPHUTTS,
JOIIOMararoud 0co0l BUMHUTH 3JI0YMH, SKHI BOHA OM HE BUMHWIIA, SKOHM CIIIIUYUiA
bOMY He cripusB [1].

HesBaxaroun Ha 3aKOHO/IaBU€ 3aKpIIJICHHS 3a00pOHU MPOBOKAIIil, 1€ TUTaHHS
3QIMIIAETBC Haa3BM4yanHO akTyanbHuUM. O.II. I'ypa koHcTarye, mo 3asBu IIpo
MPOBOKAIl}0 3 OOKY MPaBOOXOPOHHUX OPTaHIB TPAIUIAIOTHCS Maiike y KOXHOMY
KpUMiHAJbHOMY MPOBAKEHHI 1100 «O1IOKOMIPIIEBUX 3JI0UMHIBY» Ta 3HAUHIN YaCTUHI
CripaB Mpo HApKOTHKU [2, c¢. 32]. Taka MNOWMPEHICTh CBIAYUTH HE JUIIE PO
MpoIECyalbHy TAKTUKY CTOPOHHU 3aXUCTY, a ¥ IPO BaJld HOPMATUBHOT'O PETYJIFOBAHHS:
yuHHa peaakiis cr. 271 KIIK Ykpainu He MICTUTh 4iTKOTO BU3HAYEHHS MPOBOKAIIIi,

0 TOPOJDKYE pi3HE TIIyMauyeHHs IbOTO TOHATTA Ha MPAKTUIN. BupimenHs el
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npoOJjieMu BOAYaEMO NEPEAYyCiM y 3aKOHOIaBYOMY 3aKpiruieHH1 AediHiIli mpoBoKalrii
3 ypaxyBanHsM ctannaptiB €CI1JI, a He nuiie y BiJICUIaHH1 A0 CyJI0BOIO PO3CYy.

Po3yminHs mpoBoOKallii 3704YMHY y BITYM3HSHIA TNPaBOBIA CHUCTEMI 3HAYHOIO
MIpoI0 0a3y€eThCsl Ha MPAKTUIl €BPOINEUCHKOTO cyay 3 mpaB Joaunu (nati - €CILI).
J.JI. AGGacoBa y3aranpHioe mo3zumito €CIUJL: mpoBokaii€o BBaXarOThCS il
M0CaI0OBUX 0C10, SIK1 HE 0OMEKYIOTHCS TACUBHUM PO3CIIITyBaHHIM, a [1JIECIPSIMOBAHO
BIUTUBAIOTH HA 0COOY 3 METOIO CIIOHYKATH 11 BUMHUTH 3JI0YMH, IKUH 1HaKIIe He OyB OU
BunHeHUi [3, c. 4]. Ile BU3HAYCHHS aKIEHTYE HA NMPUYMHHO-HACIIIKOBOMY 3B'S3KY
MDK TIOBEIHKOI TIPABOOXOPOHIISI Ta 3JI0YMHHUM [isHHsAM. Ha BigMmiHy Bif
KOHCTaTalli camoro (akTy BIUIMBY, BBAKA€EMO, IO KJIFOUOBUM KpHUTEpiEM Mae OyTu
MUTaHHA MPO T€, YA BUHUK OU 3JI0YMHHUN yMHUCENT B OCOOM CaMOCTIHHO — 0e3
30BHIIIHBOTO BIUIMBY. Came Il KpuTepiil «i30JbOBAaHOIO YMHCIY» Ma€ CTaTu
LHEHTPAJIbHUM TMpPU  OI[HII JOMYCTUMOCTI JIOKa3iB y TIPOBAKEHHAX, [I€
3aCTOCOBYBAJIMCS HETJIACHI CiA4l (PO3IIYKOBI) Jii.

Amnanizytoun npakTuky BepxoBHoro Cyay, MM JIMIUIM  BHCHOBKY, IO
BCTaHOBJICHHs (paKTy MPOBOKallli BUMarae KOMIUIEKCHOTO MiIX0ay. SIK CIipaBeIIuBO
3a3Hauae O.I1. I'ypa, mepeBipka HasBHOCTI MPOBOKAalli 31IHCHIOETHCA 3a JABOMA
acreKTaMu: MaTepiayibHUM (3MICTOBHUM) Ta TpolecyanbHuM [2, ¢. 33]. 3a3HaueHe
pPO3MEXKyBaHHS Ma€ MPHUHIMIIOBE 3HAYEHHS [ TPABUIBHOI OINIHKK i
MPaBOOXOpOHIIIB. Ilepmmii acmekT 103BOJISE BCTAHOBUTH, YH MICTHIIM il
MIPaBOOXOPOHHUX OPraHiB O3HAKU MPOBOKALIL MO CYTl, TOAl SIK APYTUMA - UM MaB CyJ
peatbHy MOKIIUBICTH 00'€KTUBHO TIEPEBIPUTH 3a5BY PO MPOBOKAIIIO 3 TOTPUMAHHIM
MPUHITUIIIB 3MarajibHOCTI Ta PIBHOCTI CTOPiH. BBajkaemo, 1110 juiie moegHanHss 000X
KpuTepiiB 3a0e3nedye eQEeKTUBHMI 3aXMCT BIJI NPOBOKAIl HAa BCIX eTamnax
KPUMIHAJIBHOTO IPOBAKEHHS.

Hocmimxyroun npaktuky €CIUI, JI.JI. A6OGacoBa Buniiasie TpU KpuUTepii s
BCTAHOBJICHHSI TACUBHO1 (POPMU MOBEIIHKU MPABOOXOPOHIIIB: HAABHICTh 00'€KTUBHOI
MiT03pH MIOA0 3J0YMHHOT MISUIBHOCTI OCOOM, 3'SICyBaHHS TOYATKy TIPOBEICHHS
HEMIACHUX CIIIUuX (pO3IIYKOBUX) M1 Ta aHajl3 MOBEAIHKU OpPraHiB AOCYAO0BOIO

po3caigyBanss [3, c. 5]. Mu moromkyeMocst 3 UM MiAXOAOM, OJHAK BBAXKAEMO 3a
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HEOOX1/IHEe J10JaTH BJacHE OaueHHs iX 3aCTOCYBaHHA y BITUM3HSAHMX peanisx. [1{ogo
NEPILIOro KPUTEPIit0, MOKEMO 3a3HAYUTH, 110 OPTaHM BJIaJIM MOBUHHI HE JIMIIE MaTU
00'eKTHBHY MMi103pY, a ¥ JOBECTH 11 HASBHICTh TOKyMEHTaIbHO. Ha mpakTwuii x gyacTto
TPAIUISIIOTECA ~ BUMAJKU  (POPMaIbHOTO OOIPYHTYBaHHS, KOJHM IMIJCTaBU JUIS
MIPOBEICHHS HETJIACHUX CIITYHX (PO3IIYKOBUX) i € HAyMaHUMH a00 HETOCTATHBO
KOHKpeTn30BaHUMHU. CTOCOBHO JpYyroro KPUTEPit0, MPUHIIUIIOBUM € THUTAHHS
1HIIIaTUBU: XTO CaMe€ 1HIIIFOBaB KOHTAKT Ta MPOIO3UIII0 BUMHUTHU 3JIOYUH. SIKIIO
1HIIIIaTUBa BUXOIMJIA BiJl MPABOOXOPOHIIIB 200 0Ci0, MO MIFOTh 3a X TOPYUYEHHSM, I1e
Ma€ PpO3TJsaTHCs SK TMOTEHIIMHA O3HaKa MpoBokKalii. Mu moromkyemMocs, I1o
MIPaBOOXOPOHIIl TOBHUHHI JIMIE «IIPUETHYBATUCA» 1O BKE HASBHOI 3JOYMHHOL
JISTBHOCTI, @ HE CTBOPIOBATU YMOBH JUJIs 1l BUHUMKHEHHS [3, C. 5]. Tpertiii kputepii,
MOB'A3aHUIN 3 TOBEAIHKOIO OPTaHiB PO3CHiAyBaHHS, € HAHOUIbII MPOOJIEMHUM IS
MPaBO3aCTOCYBaHHS, OCKUIBKA MEXa MK aKTMBHOIO Ta MAaCHUBHOIO MOBEIIHKOIO HE
3aBXX/IH € OYCBHIHOIO.

O.II. T'ypa pnerampHO aHadi3ye CHUCTEMY OOOB'SI3KIB Cydy Ta CTOPOHH
oOBUHYBaueHHs, copmoBany BepxoBuum Cynowm [2, ¢. 33-34]. BapTo Haroigocury,
0 CyJ TIOBMHEH HE MPOCTO (POPMaJIBbHO PO3TJISHYTH 3asBY PO IMPOBOKAIIIO, a
MPOBECTH pETENbHE AOCIIHKEHHS BCIX MaTepialiB HETJIACHUX CHIAYUX (PO3LIYKOBHUX)
niid. Oco0IMBO BOKIIMBUM € O€3MocepeHe AOCIIIKEHHS ay110- Ta BijeomMaTepiaiiB y
CyJIOBOMY 3acifiaHHl, OCKIJIbKM CaMe BOHHM HaWOUIbII 00'€KTHBHO BiJIOOpaKalOTh
XapakTep B3aeMoJii MK ydacHUKamu. [loknagaHHs CyJAOM Ha 3MICT MOCTaHOBU
MpOKypopa 0e3 KPUTHYHOrO aHamizy (haKTUIYHUX OOCTaBUH € HEMPUITYCTUMHUM Ta
CyNepeyuTh 3aBJIaHHIM KPUMIHAJIBLHOTO TPOBAKEHHS.

[TpuHIIMTIOBO BaXXJIMBUM € TIOKJIQJACHHS TATAps JOKa3yBaHHS Ha CTOPOHY
obBuHyBaueHHs. Sk 3asHawaerbcs y gpocaimkenHi O.II. T'ypu, cropona
0oOBUHYBaueHHs 3000B'si3aHa HECTU TATAp JOKa3yBaHHs BIJCYTHOCTI MPOBOKAIli 3
MOMEHTY 3J1MCHEHHSI CTOPOHOIO 3aXKCTY BIAMOBIAHOI 3asBU [2, c. 34]. MU NOBHICTIO
MIATPUMYEMO TI€H MiJIXiJ, OCKIIBKMA BiH BIJMOBiJIa€ MIKHAPOJHHUM CTaHAApTaM Ta
NPUHIMITY Npe3yMIiii HeBuHyBaTocTi. Ha nmpaktuii x, sk Bin3Hadae [[.JI. AGGacosa,

mpoliecyaidbHl KEPIBHUKM YacTO HEXTYIOTh OOOB'SI3KOM BUKJIAJaTH B TOCTAHOBI
392



o0cTaBMHHU, K1 CB1IYaTh MPO BIACYTHICTh MPOBOKYBaHHSA [3, ¢. 6-7]. OueBuaHO, 110
came HenoTpuMaHHs BuUMor 4. 7 ¢1. 271 KIIK € ogHMM 13 KITIOYOBMX YHHHHMKIB, SIKi
YCKIIQIHIOIOTH TIEPEBIPKY 3as1B MPO MPOBOKAIIIIO B CYIOBOMY 3acCiaHHI.

AHani3ylouu Cy/10By NPAaKTUKY, MU BUSIBUJIM JIEKLIbKAa KDUTUYHUX MOMEHTIB, SIKi
CBiUaTh Mpo MpoBokamitoo. [lo-mepiie, BiACYTHICTh MOMEPEAHHOTO 3ITOYHHHOTO
YMUCITY: CyJ Ma€ 3'ACyBaTH, YU ICHyBaB HaMip 0COOU BUMHHUTH 3JI0UMH J0 OYIb-SIKOTO
KOHTaKTy 3 areHToM, 4M Iied Hamip OyB MITYy4YHO C(HOPMOBAHUM IijJ] 30BHIIITHIM
BIMBOM. [lo-apyre, xapakTep B3aeMO[li MK areHTOM 1 MiJO3PIOBAaHUM: HaJaMipHa
HaIlOJICTJIUBICTh, TIOBTOPHI TMPOMO3HUINI ICAS BIAMOBHU, CTBOPEHHS IITYYHOI'O
(hiHaHCOBOTO a00 €MOIIIMHOIO TUCKY, OOIISIHKM BUHArOPOJIU — yC€ II€ CBIIUUTD IPO
akTUBHE (OpMYBaHHS 3JI0YMHHOrO ymuciy. Ilo-TpeTe, CTymiHb ydacTi areHra y
MIATOTOBI 3JIOYMHY: SIKIIO BIH MPOIMOHYBaB KOHKPETHI CIOCOOM HOTO BUMHEHHS,
3a0e3neuyBaB 3aco0u a00 CTBOPIOBAB MOJIMBOCTI, SIK1 1HaKme Oyau O HEIOCTYIHI,
HOeThCcsl MPO TMPOBOKAINID, a HE MPO 3aKOHHE JOKYMEHTYBAaHHS BXK€ ICHYIOYOi
3JI0YMHHOI MOBEIIHKH.

Hacminky BCTaHOBIEHHS CyIOM TIPOBOKallli € OJHO3HAYHUMH - JOKa3u
BU3HAIOThCs HepomycTuMuMu. Sk 3a3HadeHo y KIIK Vkpainu Ta npakrum €CI1JI,
Takl JOKa3u 3700yTi 3 MOPYWEHHSAM (QYyHIaMEHTAJIbHUX MpaB oauHu [1; 4].
Ananizytouu cynoBy npaktuky, O.I1. I'ypa Buaiiasie KOHKpETHI Jxepena JoKas3iB, 110
M1JISTaI0Th BUKITFOUEHHIO: MPOTOKOJIU OTJISIY, PEYOB1 JIOKa3H, MPOTOKOJU HETJIACHUX
ciauuX (po3UIyKOBUX) [l Ta JOPYYEHHS MO iX IpoBeneHHs [2, c. 37-38]. BaxiuBo
MIIKPECTUTH, IO IS HEJAOMYCTUMICTh Ma€ aOCONIOTHUN XapakTep: BIJIMOBIIHO 0
ycTaneHnoi npaktuku Bepxosunoro Cyay, 10ka3u, BU3HAHI HEIOMYCTUMUMH BHACITIIOK
MPOBOKAIlli, HE MOXYTb OyTH BHKOPHUCTaHI IJisi JOKa3yBaHHS >KOAHOTO 1HIIOTO
IHKpUMIHOBAHOTO 3JI0YHHY.

TakuM YMHOM, TIPOBOKAIliSl 3J0YMHY SK IJICTAaBa BU3HAHHSA JIOKa3iB
HEJOMMYCTUMUMH € CKJIAQIHUM 1 HEOJHO3HAYHUM I1HCTUTYTOM KpPHUMIiHQJIBHOTO
MPOIIeCyaIbHOTO TIpaBa, €(HEKTUBHICTD SKOTO 3aJICKUTh BIJ] IKOCT1 IK HOPMAaTUBHOTO
pETYJIIOBaHHS, TaK 1 MPaBO3aCTOCOBHOI MPAKTUKU. 3a pe3ylibTaTaMu MPOBEIECHOTO
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ct. 271 KIIK VYkpainu 4iTke BU3HAUECHHS IPOBOKAIlll 3 TMEPETiKOM O3HaK, MO0 ii
XapaKTEepU3yIOTh; MO-ApPYyTre, BCTAHOBUTH OOOB'S30K MPOIECYaTbHOTO KEpiBHUKA
OOTIpYHTOBYBAaTH BIJICYTHICTh MNPOBOKAIINHUX [id HE JHIIE y TOCTAaHOBI MPO
NPOBEJICHHS] KOHTPOJII0, a ¥ Yy MIJCYMKOBOMY IMPOTOKOJI 32 HOTO pe3yJibTaTaMu.
Peanizamis nux mOpomo3Wiliii, Ha Hall TOTJISIA, JO3BOJUTH AOCATTH OajaHCy MIX
e(eKTUBHICTIO MPOBEICHHS JIOCYJ0BOTO PO3CIIIyBaHHS Ta TapaHTIIMU 3aXUCTY MPaB
JIOJIMHU Y KPUMIHAIBHOMY MPOBA/IKEHHI.
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